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!The Court [of Justice] has regularly conrmed its view that the EC 
system can retain its integrity only provided that Community law holds 
supremacy over conicting national law. Without that basic hierarchy, 
disintegration would follow. Even one breach in the dam would be too 
many, for one ssure would inevitably breed others."
Stephen Weatherill, Law and Integration in the European Union 104 
(1995).

"A strong and independent Court of Justice is an essential part 
of the structure of the European Union... the criticisms of ‘judicial 
activism' which have been leveled against the Court... appear to be 
based mainly on cases where the Court has made Community law 
effective against defaulting Member States at the instance of individuals 
seeking to enforce their rights... enforceable remedies are essential to 
the application of Community legal obligations, with a high degree of 
uniformity throughout the Member States."
1996 Inter-Governmental Conference (Session 1994/95, 21st Report, 
HL Paper 105) para. 256.
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 %5(5! ((#+(2) "(2( "#5' #*#(% 3&) ,)$"2(, 012'%#(*,, (012' "#5' *#," /(+2 %-
 %5(5!% )$ 7(1(56, /."3 *$ /($&#'2 /(('#$)#7(, %5(5! ((#+(2) /8##'. /(()$"2(
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 %*4(+. (+1) 3#6 /*)(!*# ,%.#"$ %("#04(% 2( (1#"($% 3#!($% /6 )$"2( (4!()
 *().).%  %)(%5%#  )$"2(  *)2''  #!*1  '()*  <(5,  ",.  .%15#*)  $'#"  *+'$  )2
 *+2, .().).#(0()#1 8#)$(3, (European Economic Community – EEC) *(1#"($%
 3()  *(0'#)1(3  *:8(&+  !#*1)  %25(,2  /)#6,  *(2()2%  %+(3')  )$"2(  %*((%+  '()+
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 European Community)  *(1#"($%  %)(%5%#  )$"2(  #'*!  '(*) *+2,  .5('6'  %)#61
 %)#61#;#*(2 (4!( 7%(+(, #2,8*% -$'# ,7%)2 7#2$"% %)#61%#;#*(2 /.4% )6 (– EC
 ;*#2  $#%  (1#"($%  3#!($%  .(*#,"*%#  (0()#1%  ,().).%  ,("!4'%  /("#2(',  /(5#3%
 *+2, .)$"2( )2 *!$ "14' $#&((%# $#,((% 36( $#%# ,)$"2( )2 "*#(, ,#2!% "!4%
 #!)2+ ()$"2(% $#&(%' ,,-## ,(1#"($% 3#!($% 7' )$"2( )2 $#,(%' ,*- #6(8% .//0
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 *#&"$  *#&#,5  (1)  <#!%  "!4  (,8)  /(+#*+%  "$2  ,%-  !#3  (1)  .shnatonhnew_site.htm
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 %&'($ .//5 ",'&3,# ,,(European Neighbourhood Policy – ENP) 4*(1#"($% *:+.2%
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 42FP53 (1#"($% 3#!($% )2 !#*(1# "5!') *(2('!% *"84'%#*(+.#*4 )2 %*#)(61 *1#5*,  .
 ./(()$"2( /(1*#2 (3(#)6 #'$#* /%(+(,' '5(## ,/(05(#"1 0.,#, *,"#6' )$"2( %*((%
 5,''*  #28#%  42FP63  (1#"($%  3#!($%  )2  !#*(1#  "5!')  *(2(2%  *"84'%#*(+.#*4)
 ,*#0(4",(+#$ /%(+(, 6 /(()$"2( /(1#8 *+5 ./(()$"2( /('"#8 /(,"#6' #(% 7%,2 *#6&%
 .*(2(2% *"84'%#*(+.#*, /()(61 /(1*#2 /% 6 50#((% *#",!# /()#!#(*, ,"5!' (-."'
 (1#"($% 3#!($% )2 !#*(1# "5!') *(6(,2% *"84'%#*(+.#*4 %52#% .//* "$#+( 23#!,
 *)%+='%4 )2 *(,%#"*$ #$" /(14#+ /(0"1) .%, %$)' %1*#2 7,#'. $(% )$"2(# ,42FP73

.www.iserd.org.il 6 4(1#"($% 3#!($% )2 14#') *"84'% *(+.#*) *()$"2(%
 *(1#"($% *:+.2% *#(+(3' $2#+, /((-."' /("5!'# /("'$' ,/(.'4' )2 %1(5' %'(2")  ,
europa.eu.int/comm/world/enp/pdf/  1*(1#"($%  *:+.2%  *#(+(3'  )2  *(,%#"*$,  #$"

.background_material.pdf
 Alfred  1#$"  )$"2(  )6  (1#"($%  3#!($%  )2  *(2('!%  %,!"%%  )2  %(*#.)2%  *+(!,)  5
 Tovias & Amichai Magen, Reections from the New Near Outside: An Israeli
 Perspective on the Economic and Legal Impact of EU Enlargement, 10 EUROPEAN

 ()$"2(% "25%, *(1#"($% *:+.2% *#(+(3', 7#(3) .FOREIGN AFFAIRS REVIEW 339 (2005)
 Lior Zemer & Sharon Pardo, The European Neighbourhood Policy and Israel: 1#$"
 Choosing the Judicial Forum in Light of the European Constitution, in THE MONITOR

 OF THE EU-ISRAEL ACTION PLAN 116 (Roby Nathanson & Stephan Stetter eds.,
 2006); Lior Herman, An Action Plan or a Plan for Action: Israel and the European
 Neighbourhood Policy, 11(3) MEDITERRANEAN POLITICS 371 (2006); Raffaella A. Del
 Sarto, Wording and Meaning(s): EU-Israeli Political Cooperation According to the
 (21#! "!4 "#-$4 7(+#' ()+ 7ENP Action Plan, 12(1) MEDITERRANEAN POLITICS 59 (2007)
 72.//03 50) 3 !"#$%& '()* 483&(.# 6#3' 6 (1#"($% 3#!($% 7(,) )$"2( 7(, /(*#"(2,
 *(+,* )6 *#("21$% %(*#612%# (1#"($% 3#!($% )2 *(1#"($% *:+.2% *#(+(3'4 -1"% $(8
 5,' 3 !"#$%& '()* 4)$"2(#*+(3' )2 *(0()#1%# *(*",!% *().).% ,*(012'% ;#+%

.2.//03
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 )#61)  %'8',  *$-#  ,%5(5!%  /#!*,  %)#61%#;#*(2  *",8%  *$  /8  ,"*(%  7(,  ,*+!#,
 %"34%% )2# ,(1#"($% 3#!($% *5(5!) *#()$"2(% %5(5!% *#"84' )2 7,#"(5 92'%)

./((1#"($% /(0"3+04) 6 /('(#4' /('#!*,
 2(  (1#"($%  3#!($,  *#().).%#  *#(0()#1%  ,*#(012'%  *#(#!*1*%)2  7$.'
 *$  5'#6)  "(.%)  ()$"2(%  7012'%  )6#  ,)$"2(#*+(3'  )6  /8  *#(*#6'2'  *#.)2%
 %- #+"'$' .(1#"($% 012'%#*(, *$ 3!#(',# ,(1#"($% 3#!($% )2 *(012'% *."6'%
 #%+,'  *$  ,"*(%  7(,  ,/())#.%  6 /(+#2  /(3''  %'.,  (1#"($%  012'%#*(,  *$  7!#,

.#*,2!'#(.)%)# 012'%#*(, )2 #(1#$) *#"#25% *#(8#4, 7#(3 9#* 6 #(*#(#.'4#
 %"(-, (1#"($% 3#!($% )2 *",#8% #*#,(2! !.#+) (1#"($% 012'%#*(,, 7#3) #+"!,
 3#!($%  7(,)  )$"2(  7(,  4"#5'%#()).  9#4.44  *#,56,  "5(6,#  ,*()$"2(%  *(012'%
#*(,  )2  #!*1)  6(8%)  )#)6  %(%  ,.//5 *+2,  #+#"*1  )6  $,  $)#)($  "2$  ,(1#"($%

).(1#"($% 012'%
 3#!($% )2 #*"38% $(% %+#2$"% .*#(8#4 (*2) 2"3(+ ,%- 7#(3 )(!*+ /"0, /)#$
 9$ ,*('#$)#7(,% %"(-, /#(. 6(".'# (-."' 75!2 /+'#$ $#% (1#"($% 3#!($% .(1#"($%
 3#!($% )2 #*"38% ,(,4 *5#)!'% .#*"38%, /((25, 7((36 /()5*+ #+$ 7.#(1#)6#;$
 ('#$)#7(, 7#8"$ )2 /((4)5 /(+((1$' #.#*, ))#.% (3#!(( ;#8 #*#(%' *6,#+ (1#"($%
 2*##%*%,3  %'8#3%  /#(.  $#%  (1#"($%  3#!($%  .*('#$)#)6  *#2(  )2  /(+((1$'  /8  9$
 /35*% ,('#$)#7(, ;#8. .*(0()#1 %(&"80+($)# *().). *("#-$ *#2() "*#(, *!)&#'%
 /(('#$)#)6 *#3#4( )6 /#(. 44,*' $#%# ,(*"#4' (*)2''#7(, ;#8) ",6' %,"% 3#!($%
 )2#  (1#"($%  3#!($%  )2  *#+#2%  *#+'$%  .(,)2#,"  )2''  )2  *#(+(3'  (.()%*  /6
 ,#"5#  5#3%  3#!($4  )2  #+#+(.)  *#,((!'#(*),  *#"%&%  *#))#.  *(1#"($%  %)(%5%
 <6#(% ",62) ,),(4 (,#" "43 .0"1, *#",!% *#+(3'% 7(,# ))., %1#"($ ('6 7(, 4"*#(
 )). )6 *'.4#' !".%, $) (. /$3 *("21$ *(",6 %"38% 514' ,<#!% 3"2') (012'%

1(1#"($% 3#!($) 2*(",6% (",#3 %+(3'% (+63'# /(+).).% ,/(+012'%

 *#(#.'4 )2 ," "14' "(,6%) #'(.4% "2$ *#($'&6 *#+(3' )2 *#38$*%...4
 .<#!  (4!(  /#!*,  *#'(#4'  *#(#.'4  *#,")  ,3#!($%  )2  *#+#2%  *#(#2"%  (3()
 7(, ('#$)+(, 7#8"$ #*#(%' ",6' (,)2, $&'+2 ;#8 $#1$ $#% (1#"($% 3#!($%

04.*()"31 %+(3' #*#(%) (*)2''

 1&2",3 7(+#' ()+ #$" (1#"($% 3#!($% 7(,) )$"2( 7(, /(4!(% *."6' )2 %5('6' %+(!,)  )
 3#!($%  7(,)  )$"2(  7(,  /(4!(%  *."6'  *+(!,)  .2.//,3  45*  /0&*/  #+,-)"&  "(&-",3
 (*,"#%(80"04$)  $#,'4  #3"1  7#"2#  "#"3  )$5-!(  #$"  !##0#*.#"$  %(($",  (1#"($%
 Yehezkel Dror & 72.//* ,'0 9"., /4"1*(3 3#"'"+&( 4(1#"($% 3#!($% (1). *()$"2(
 Sharon Pardo, Approaches and Principles for an Israeli Grand Strategy towards the

.European Union, 11(1) EUROPEAN FOREIGN AFFAIRS REVIEW 17 (2006)
.2.//,3 )+ "*&,+0"4 '()* ),(4 (,#"  0
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#*(,  )2  #3(51*  .(1#"($%  012'%#*(,  )2  (",6%  #'2  *((8#4  $(%  *14#+  %(8#4
 6#"-% (. /)#. /(3(6' 6 %- "'$', /(0"#1'% 6 #(*#(#.'4# #,."% ,(1#"($% 012'%
 ,7.#)6  .7((+6#  ",3  ).)  7#()6  012'#*(,  /8  %##%'  (1#"($%  3#!($%  )2  *(0#1(2%
 The European) 4(1#"($% 012'%#*(,4 $#% %- 34#' 7#(&) 7#.+% (",6% !+#'% ,#+*63)
 .4(1#"($%  7(3%#*(,4  6 )$"2(,  "#82%  (#82%  !+#'%  $)#  ,(Court of Justice – ECJ
 "$#",1, '#, *,4(+ *+'$ )2 ;5#*) %*4(+.) 36 2'*2%) "21$ %(% 47(3#*(,4 !+#',
 *'5%#  (1#"($%  7(3%#*(,  )2  *(+#8"$  %'"#1"  )6  /8  ,"*(%  7(,  ,0)!#%  %,2  ,.//,
 The)  (1#"($%  3#!($%  *#"(2  (3,#6  )2  7(3%#*(,  *'8#3  ,*#23!  *#(012'  *#$."6

+.(European Union Civil Service Tribunal
 /((0#1(2% *#34#'% *#'2 7(, /(##2' "2$. *"%,*' 7#.+% (",6% !#+('% *((8#4
 *#34#'%  )2  /%(*#'2  /#8"*  *$  /(+!#,  "2$.#  ,*(*1"&%  %12,#  *()8+$%  %12,
 ,"The Court of Justice"  *()8+$,  %+#.'  (1#"($%  012'%#*(,  .*(",6)  *(*1"&'
 )2  4%+#2$"%  %$."6,  7(3%#*(,4 ,*$-  *'#6)  (."La Cour de Justice"  6 *(*1"&,#
 *()8+$,  %+#.'  6 (1#"($%  012'%#*(,  )2  %.#'+%  #*$."6  6 (1#"($%  012'%#*(,
 "Le Tribunal de première  6  *(*1"&,#  ,"The (Court of First Instance – CFI)"
 7((36  0#)  /+'#$  %3(*62  ,(1#"($%  3#!($%  *5#!)  /$*%,  ,9.  )6  ;4#+  '/.instance"
 "Le Tribunal"#)# *()8+$, "General Court"#) %.#'+% %$."6% )2 %'2 %+#2( ,)1"6,
 '',*(*1"& $(% (1#"($% 012'%#*(, )2 )6#1, %3#,6% *122 9., ,2!*%, .*(*1"&,
 ,*(+#2)# *(012' ,#+*63) 7#.+ %(%( ,(1#"($% 3#!($% *5#!, /()#).% /((#+(2% !.#+)#
 /(!+#'% )6 *#.'*4% 9#* *(",6) #))% /((012'% *#34#'% )2 /%(*#'2 *$ /8"*)

 7((6) 7*(+ ..//, "$#",1, '#, %15#*) %4+.+# ,.//' "$#",1, .0#, %'*!+ 4(+ *+'$  *
europa.eu.int/eur–lex/lex/en/treaties/dat/12001C/pdf/  1#*,#*.2  "*$,  4(+  *+'$,

.12001C_EN.pdf
 ,4(+ *+'$ )2 '0 &4' %"%&%) /$*%, /5#% (1#"($% 3#!($% *#"(2 (3,#6 )2 7(3%#*(,  +
 EC, Euratom, Ofcial Journal/2004/7523 .//5 ",',#+, . /#(' %&6#'% *0)!% (1#)6#
 *+'$)  (a)225  &4  *$  /2(()  %36#+  7(3%#*(,  *'5%  .2L 333/7 of 9 November 2004
 )2  %3#,6%  4'#6  *$  )5%)#  2Ofcial Journal C 325 of 24 December 20023  %)(%5%
 /(.#4.4, 7#3) 9'4#' $#%# ,/(01#2 %6,2' ,."#' 7(3%#*(, .%+#2$"% %$."6, 7(3%#*(,
 ,"6"6) 7*(+ #(*#0)!% )6 .(1#"($% 3#!($% *#"(2 (3,#6 7(,) (1#"($% 3#!($% *#34#' 7(,
 .(1#"($%  012'%#*(,  )2  %+#2$"%  %$."6,  7(3%#*(,  (+1)  ,3,),  *#(012'  *#)$2,
 7*(+  .(1#"($%  012'%#*(,  (+1)  "-#!  7#(6  )2  9()%  /8  /((5*'  3,),  /(8("!  /("5',
europa.eu.int/eur–lex/lex/en/treaties/  #*,#*.2  "*$,  *(1#"($%  %)(%5%  *+'$,  7((6)

.2%)(%5% *+'$ 17)%)3 dat/12002E/pdf/12002E_EN.pdf
.%)(%5% *+'$) * &4 ,)2') ,#$"  (

.2(*1"& !4#+3 %)(%5% *+'$) ..) &4 ,)2') ,#$"  '/
 )2 *#('2"% *#12% /8 7% (1#"($% 3#!($% )2 *#('2"% *#12% ). /+'#$ ('2" 71#$,  ''
 ,283#( .*(*1"& $(% 012'%#*(,, %8#%+% %3#,6% *12 )6#1, 9$ ,(1#"($% 012'%#*(,

.(5#! 4(4, ). #) 7($2 8%#+, ",#3' (. ,*$- /6
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 7.#)6  /(&()''  #+$  '..2%)(%5%  *+'$  17)%)3  *(1#"($%  %)(%5%  *+'$  )2  /((*1"&%
 %$."6, 7(3%#*(,4 6 CFI#% *$# ,4(1#"($% 012'%#*(,4 ECJ#% *$ *(",6, *#+.)

.24%+#2$"% %$."6%4 "#&(5, #$3 4(1#"($% 012'%#*(, )2 %+#2$"%

!++6 "(/ :!$#-!*. "$%/.–0!( .2

 *(2$",2  "!$'  "5(6,  ,(1#"($%  012'%#*(,  )2  #!#.  )).  63#+  $)  %.#"$  %1#5*
 ,"*#( *#,!"% #(*#(#.'4 *$ .%3)1%# /!1% *)(%5 )2 012'%#*(,. 2'(2 $#% #."3
 )2 %+#+(. /6 (1#"($% 012'%#*(, ),(5 ,%1(.$ *#)#.(# %612% )6,. #, %".%% *$#
 3#!($% *$ *##)'% ,*#(012' *#'"#+ )2 74#4(,) %3!#( #- %1#5* .*().).% %)(%5%

./(+#2$"% #('(' ",. (1#"($%
 ',Van Gend en Loos 7(3#541, 6,5+2 (*.)%% 9"3%#7#(& %+'+ %)$ *#'"#+ /6
 )2 (3+)#% 7$#,( 6 6,#*% 7' *#(3+)#%% 4'% *#(#2" #2"3 #- %2"1, .'(0, *+2, 3#6
 6,5+  4'%  "#6(2  .+-  )2  "#6(2,  4'  '(0/  *+2,  /)2)  6  %(+'"8'  /(('(.  /("&#'
 '. ;(64 *#$"#% *$ "*#4 %- 4' "#6(2 (. 760 6,#*% .'()( *+2' (3+)#% 5#! (1#)6
 /(6&'$ #$ /(23! /(4.' *)0% #$ /('((5 /(4.' *)38% "4#$% ,%)(%5% *+'$) 2-$33
 3'6 ,%15#*) %)(%5% *+'$ %4+.+ "2$. .*#",! *#+(3'' $#,(( )6 /(23! 9"6#(##2
 *$  (1#"($%  012'%#*(,)  %+1%  (3+)#%%  7(3%#*(,  .3,),  ,- )6  (3+)#%%  4'%  "#6(2
 /()(', #$ ,%",! %+(3' 9#*,4 %"(2( %)#!* 2( %)(%5% *+'$ )2 '. ;(64) /$ %)$2%
 *#(2($ *#(#.-) 7#60) ,7#3(+% ;(64% )6 9'*4%, ,/()#.( #- %+(3' (!"-$ /$ ,*#"!$
 (1#"($% 012'%#*(, 6,5 *-6#+% #*0)!%, .47%()6 78%) 012'%#(*, )2 /*,#!' "2$
 %)(%5%  *#",!  #'(.4%  ,%)(%5%  *+'$  <#'($#  *(1#"($%  %)(%5)  7*"(,!  68"'  (.
 *#$"#%)2 9. ,*#",!% *#+(3'% ). ,"5, ,((!' 3'6' %(%( %)(%5% 012') (. *(1#"($%
 /8 %)(%5% 012' )6 9'*4%) /()#.( 7%(!"-$# ,*#+(3'% 9#*, %"(2( %)#!* 2( %+'$%
 012' .2/(('#$)% 012'%#(*, 17)%)3 *#",!% *#+(3'% )2 /(('#$)% 012'%#(*, (+1)
 *#(#.-,  *#$2#+  *#",!%  *#+(3'%  5"  $)  #,2  ,423!  (012'  "02'4  %##%'  %)(%5%
 #+#2),# .7%(!"-$ /8 $)$ ,%##%*'% %-# /((5% %- ,(1#"($% (5#!% "34, *#'#)8% *#,#!,#

1(1#"($% 012'%#*(, )2

 Case 283/81, Srl CILFIT v. Ministry of  7(3#541,2  7((&)  /#5'%  7$.  ,7.#(1#)6#;$  '.
 (.  (1#"($%  012'%#*(,  2(83%  ,2CILFIT  *2"1  17)%)3  Health, E.C.R. 3415 (1982)
 (.#  ,4%##2  %3(',  *(0+*#$  $(%  *#('2"%  *#12%'  *!$  ).,  (1#"($%  3#!($%  *5(5!4
 "!#$'  283#%  %-  $2#+  ./#8"*%  *.$)''  5)!  %+(%  *#+#2%  *#12%  (!4#+  7(,  %$##2%
 012'%#*(, 6,5 /2 ,Case C–257/00 Givane, 2003 E.C.R. I-3415 7(3#541, /8 "*#(
 %+#2  )52'  #$  9"6  7($  *#+#2%  *#12,  *(1#"($%  %5(5!%  (!4#+)2  *#2"#1'  (1#"($%

.(1#"($% 3#!($% ,!"', %12 %*#$ (",#3 )2 (4!(% %)3#8) /$*%, 6,5+%
 Case 26/62, Van Gend en Loos v. Netherlands Inland Revenue Administration,  ',

.2Van Gend en Loos *2"1 17)%)3 E.C.R.1  (1963)



#5$"'6#$)',$*0'$#%!1

210

034)+&',0'/!-42#'(")*

 #)(,8% #+6') "2$ ,('#$)+(,% 012'% )2 23! (012' "02' %##%' %)(%5%4
 *#(#.-% ($2#+ "2$# ,/(),8#' /('#!*, (. /$ ,*#(+#,("% 7%(*#(#.- *$ *#+(3'%
 )2 %5(5!, (#)* (*), 71#$, .7%(!"-$ /8 $)$ ,*#",!% *#+(3'% 5" $) /% #,
 36#(' /8 $)$ ,/(0"1 )6 *#,#! 5" $) 7.#)6 )(0' %)(%5% 012' ,*#+(3'%

'54.*(012'% /*2"#'' 5)!) *#.1#% "2$ ,*#(#.- /%) 5(+6%)

 *(*2* *"(&() %," *#,(2! (1#"($% 012'%#*(, 4!(( #."3 *(2$", ",.2 7$.'
.(1#"($% 3#!($% (!"-$) *#(#.- )2 %+*($

 *25, (26' ;5#* (1#"($% 012'%#*(, )2 #(*#5(41 %8"3%, #),(5 7'-% ;#)! /6
 *#(#.-% *(*2* *$ #"&( *(+2' %5(5! 7%# *(2$" %5(5! 7%2 "#", ./('#!* )2 %,!"
 ->? - 6 2'2) 9(2''# 6 2'(2 (1#"($% 012'%#*(,2 514 7($ /)#$ ,3#!($% (!"-$ )2

.*63% *$ 7%) 7*+ /"0 (1#"($% 55#!'%2 *#(#.- )2 %6'0%)# %".%)
 3#!($% )2 7#:8'% #,."%# #(1#$ !.#+) "*#( 3#6 7((+6' (1#"($% (0#1(2% /-(,(05$%
 *#+(3' 6,2# /("26 /#(. 38$'2 ;#8 3#!($% *#(% /&6' /(6,#+ %)$ /(+((1$' .(1#"($%
 ,)2, /("38#'#(*), *#)#,8,# /(5%,#' /((,(0"31 /(,(."', 7((1$*' "2$# ,*#(+#,("
 *$ ,*#",!% *#+(3'% *$ ,3#!($% *#34#' *$ *!$#$) /(6(+' %)$ /(+((1$' (+2 .%-
 *25  *$#  #'#5'  *$  7#!,)  #'&6  (1#"($%  012'%#*(,  *$#  /(('#$)%  012'%#(*,

.(1#"($% 012'%#*(, )2 #(*#(#.'4
 *#+(3'% )2 *#('#$)% 5#!% *#."6' )6 (1#"($% 012'%#*(, )2 #*5(41 *612%
 (2$"  3&'  *#,5#+  *#"#5(,  /8  *""#6'  9$  /(!,2,  %.#-  (1#"($%  3#!($,  *#",!%
 .(1#"($% 012'%#*(, )2 #'#(5 /&6 )6 "#6"6 (3. 36 #5(!"% ;$2 ,*#",!% *#+(3'%
 ",62) ,Michel Debré )2 #*"%&% $(% "*#(, *#00#&'%# *#'4"#1'% *#"#5(,% *!$
 ...(1#"($% 012'%#*(, *$ /(2$'4 $#% (. '(*( *+2, -(".% "2$ ,*1"& *)2'' 2$"
 ",62) ,Margaret Thatcher )2 %*"%&% $(% *#!1#$) %6#3( ').4(+)#! *#)38#7#682,
 (.  ,(0(",%  0+')"1,  7#(3  9)%',  ,'((.  *+2,  %"(,4%  "2$  ,%(+0(",  *)2''  2$"
 #'&6) 5(+6%) (3.' /(," /($2#+ )2 *23#!' *#+2"1, 5#464 (1#"($% 012'%#*(,

'0.4#++#,2!#)6 *#14#+ *#(#.'4 %)(%5)#
 #)  #+*(+  $)2  *#(#.'4  #)  %+#5  012'%#*(,2  9.  )6  "5(6,  7%  *#,"%  *#"#5(,%
 *#+#,("% ,!"', 68#1 (1#"($% 012'%#*(, ,/("5,'% *+60) ,9., .*#++#.'% *#+'$,
 2( ,7,#'. ,%- 38+. .(1#"($% 3#!($% )2 3!#('% %+,',# *#",!% *#+(3'% )2 *('#$)%

 ')5 "*&,+0"4 '()* ),(4 (,#" 4(1#"($% 3#!($%4 9((" %("$ )2 #"'$'' !#5) /#8"*%  '5
 4,9/5 %3'6 "((+ 6 *#+#"56# *#34#' 1(1#"($% 3#!($% 012'4 9((" %("$ /8 #$" .2.//,3

.www.biu.ac.il/soc/iasei 2.//5 ,*(1#"($% %(&"80+($% "5!) *()$"2(% %3#8$%3
."J'accuse la Cour de Justice... de megalomania maladive"  ')

 ANTHONY ARNULL, THE EUROPEAN UNION AND ITS COURT OF JUSTICE 1)2 #"14, 0#0(& #$"  '0
.(2nd ed., 2006)
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 (. "#", ,9. #$ 9. '*.!,2) /((#$"% 7#4("# 5#1($ $5##3 05#+ 012'%#*(, (. /(+6#0%
 /$ *#)$2+ %- 65" )6 .*(1#"($% %(&"80+($% *5'6%, ,#2! 3(51* 2( 012'%#*(,)
 %(&"31 )2 %+#+(.) !".%, %)(,#' *2,(, %(&"80+($% *5'6% /$% 1*#$,% *#)$2% 7.
 3("1'% 53% )#,8% 7' #(*#5(41, /)6*% %-% (04(,(05$% 012'%#*(, /$%# 8*(1#"($
 /(.()%*% )2 ->? -) ,#$) /$ 7(,# 63#', /$ 7(, ,91%+ 9.,# ,%(&"31 7(,) %(&"80+($ 7(,

.7)%) 7#(3, 2"3(+ %)$ *#(8#4 )$ 8(1#"($% 3#!($, /(2!"*'% /((,(0"31%

&!1,! .3

 #3(51* *$ /()$"2(% /(+012'% *)(%5 (+1) !*+)# 8(&%) 25,+ %- #+"'$', ,"#'$.
 )6 ;4#+ .*#+#2% *#$."6) *('(+1% #*5#)! *$# (+#8"$% #%+,' *$ ,012'%#*(, )2
 6 7#(3 /8 8(&+ ,%5#!) 012'#*(, $#% (1#"($% 012'%#*(, /$ %)$2, %5'6% 9#* ,9.
 "2$, 6 (1#"($% (012'% !(2% ,), 3'#6 9$ ()$"2(% 7012') *#!1 (0+##)" /+'#$2
 (",3#  3#!($%  *#+'$  )2  (26'  /#2((  $3##)  $#%  012'%#*(,  )2  #3(51*  /$  %(8#4)
 /#3(5) *(-."'% #*#)(61' "-8+ 012'%#*(, )2 %- #3(51* $'2 #$ ,/(('(+1% %5(5!%

.(1#"($% 3#!($% )2 %(&-()"31%# %(&"80+($%
 %',%  *8&%  $(%  ",3  )2  #*(2$"  ,/(",3%  6,0'  ./(5"1  %+#'2)  5)!+  #+"'$'
 )2 *#+#2% #(*#$."6 )2 *#(#.'4%# %+,'% *$ 8(&+ 7#2$"% 5"1, 9.(1) .%"#$1*%#
 (1#"($% 012'%#*(, )2 #(4!( *$ #+!,( (2()2%# (+2% /(5"1% .(1#"($% 012'%#*(,
 (6(,"% /(5"1, .(1#"($% 3#!($% *#34#' /6# *#",!% *#+(3', /(('#$)% 012'%#(*, /6
 7#3+ *(2$" 1(1#"($% 012'%#*(, )2 (0#1(2% /-(,(05$% *6("( *$ 7!,+ (2(2% 36
 *+(!,) "#,6+ 7.'#"!$) 7%5#!) 012'#*(, )2 3(51* $)'' 012'%#*(, /$ %)$2,
 ,%)(%5%  *+'$)  .,5 ;(64  *$  !*++  ;#4,)#  7/('#!*  )2  7##8',  *(*.)%%  *#(*"(&(%
 :)#  ,"($%)  %4++  (6(,2%  5"1,  .(1#"($%  012'%#*(,  )2  #*((26  *(,"'  %+#'0  #,2
 #*#)%+*% )6 6(12' "2$ ,78#% ("!4' 3#5 *"(&(, 012'%#*(, )2 #3(51* *$ ,06',
 /#.(4) 2(35+ "'$'% )2 7#"!$% #5"1 *$ .3#!($, *().).% %(&"80+($% 05(#"1 )2

./(",3%

 HJALTE RASMUSSEN, ON LAW AND POLICY 1#$" %)$ *#(*"#5(, *#2(8 (*2, 5('6' 7#(3)  '*
 IN THE EUROPEAN COURT OF JUSTICE: A COMPARATIVE STUDY IN JUDICIAL POLICYMAKING

 (1986); Joseph H.H. Weiler, The Court of Justice on trial — A Review of Hjalte
 Rasmussen: On Law and Policy in the European Court of Justice, 24 COMMON MKT.

.L. REV. (1987)
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0#6/3# .7(/ ,0#*6-, — !$#-!*. "$%/.–0!( :* )-$

 The Court of Justice of the European — .7#!+,. .*6-,.   .1
Communities (ECJ)  

"'()*3 6"+33& '()*3–/"4 304* %,&

 )2 72#"(1) %+#()6% *#.'4% $#% ,8"#,'45#), #,2#' /#5'2 ,(1#"($% 012'%#*(,
 '().  *+2,  #."3  *$  )!%  $#%  '+.%)(%5,  %+2'%#*5(5!  )2#  (1#"($%  3#!($%  *#+'$
 /#0$%  *)(%5  )2  7*'5%  /6  ,'()*  *+2,  '(.%3)1%#  /!1%  *)(%5  )2  012'%#*(,.
 *#)(%5% 2#)2 *$ *"2( (1#"($% 012'%#*(,2 /.4#% ,*(1#"($% *().).% %)(%5%#
 .%)(%5% *+'$) .5)6../ /(1(64, *#(#+' 012'%#*(, )2 *#(4(4,% #(*#(#.'4 ./.3!(#/8
 %2#"(1,2  !(0,(4 012'%#*(,2  6,#5#  ,*("5(6%  #*#.'4  )6  %"#'  %+'$)  ../ ;(64
 (1#"($% 012'%#*(,) 5(+6' %- 0#21# "&5 ;(64 .45#!% "'2(( *$- %+'$ )2 %'#2((,#
 4(4, /8 %##%' %- ;(64 .012'%#*(, (+1) *(012' %(8#4 %)#6 "2$. *#+2"1) ,!"+ ".
 #3(51*, 6#81) ).#( $) #3,)' "!$ 012'#*(, ). (. 012'%#*(, )2 #*#+2"1) ,#2!

.'.(1#"($% 012'%#*(, )2 %-
 ).'  3!$  01#2  6  /(01#2  %6,2#  /("26  (1#"($%  012'%#*(,,  /(+%.'  /#(.
 Advocates) /(()). /(0()5"1 %+#'2, /("-6+ /%# 6 ..(1#"($% 3#!($, %",!% %+(3'

 6#&(, /2)4 (. 6,#5 ;(64% .%)(%5% )2 %+2'%#*5(5! (8#4 *$ 6,#5 %)(%5% *+'$) .5( &4  '+
 %&6#'% ,%&6#'% /6 3!( #)6#1, (1#"($% 0+')"1% ,#- %+'$ *#$"#%) /$*%, /*'(2'
 *#0)!%  #),5(  ,2directives3  *#(!+%  #5(1+(  7.#  2regulations3  *#+5*  #+(5*(  *#,(&+%#

.42opinions3 *63#*@#! #2(8( #$ 2recommendations3 *#&)'% #&()'( ,2decisions3
 /6 #8-#' #- %)(%5 )2 %(*#(#)(61# ,.//. *+2, 81 %3)1%# /!1% *)(%5 )2 %+'$% ;5#*  '(

.2EC3 *(1#"($% %)(%5%
 The Convention on Certain Institutions Common to the European Communities 1#$"  ./

.(1957)
 Opinion 1/91, Draft Agreement Relating to the Creation of the European *63%#*##!  .'
#*(, )2 #+#+(., %546 (1#"($% 012'%#*(, )2 Economic Area, 1991 E.C.R. I-6079

 #(*#(#.'4,# 2European Economic Area — EEA3 (1#"($% ().).% ,!"') (3#!(( 012'
 ../  &4  )6  (1#"($%  012'%#*(,  44,*%  #-  #*63#*##!,  .%-  012'#*(,  )2  *#(3(*6%
 6#81) *#)#)6% *#(#.'4 )6, ;4#+ 012'#*(, )2 #*'5% 6#3' "(%,%# ,%)(%5% *+'$)
 )2  #*63#*##!)  /$*%,  .%)(%5%  *+'$  *$  *38#+  (1#"($%  012'%#*(,  )2  #(*#(#.'4,
 (3#!((% 012'%#*(,)# ,2EEA3 (1#"($% ().).% ,!"'% /.4% 75#* ,(1#"($% 012'%#*(,

."*#(, *#),8#' *#(#.'4 #+*(+ %- ,!"') /5#%2
.%)(%5% *+'$) ..' &4  ..
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 ,3!$ ()). 0()5"1 *!$ ). *#+'' *1"&# 3"14 ,%(+'"8 ,%()8+$ ,%()0($ .,.(General
 *#",!%  *#+(3'%  "$2  (3(#)6  ,,4,  /(+#''  /("*#+%  /(()).%  /(0()5"1%  *2#)2#
 )6 3!#(',# ,*(*1"&% 012'% *0(2 )6 44#,' ()).% 0()5"1% 3(51* .(1#"($% 3#!($,
 7(3%#*(,4, (Commissaire du Gouvernement) 4%)2''% /60' %+#''%4 )2 #3(51*
 (1#"($% 012'%#*(,, ()).% 0()5"1% )2 #(*#(#.'4# #3(51* ,*$- /6 .(*1"&% 4()%+'%
 012'%#*(, (01#2 )2 /*"-6) /($, /(()).% /(0()5"1% .5.sui generis *+(!,, /%
 *#(8#4,  4!02%#*3#,64  #$  %+.%%  *3#,6  *$  /"#,6,  /(2#62  %)$  /%#  ,(1#"($%
 012'%#*(, )2 %+#2$"% %$."6, 7(3%#*(, )2 #+#+(. (+1) ,",6, ./%(+1) *#+#3(+%
 (6#&5' (012' 4(4,# %!(*1 *3#5+ ()).% 0()5"1% )2 #*63#*##! %*##(% .),(1#"($%
 /(",4%%# /(+#6(0% 9"6' *$ *#+,) (1#"($% 012'%#*(, (01#2 #).( #()62 5'#+'#
 %$."6% )2 %2#'(2) "*#( %.#'+ %$."6 )2 %0)!% 7(6' %*((% *63%#*##! ./*5(41)
 *#(8#4% *$ /(+!#,# ,%"5'% *#3,#6 *$ /(!*+'# /(3,6' /(()).% /(0()5"1% .%+#()6%
 .(1#"($% 012'%#*(, (01#2 (+1) 7#(3% *$"5) *$- ). 6 (1#"($% 012'% "#$) *#+#2%
 /$3 /(*(6)# ,(1#"($% 012'%#*(, *$ *,((!' %+($ ()).% 0()5"1% )2 #*63#*##!
 *#+54' 5(4( ,%+'' /(5)! <'$( $) (1#"($% 012'%#*(,2 ;$ 7.*(( 2"*#(, *#5#!" (.
 ,9((" %("$ &1#"1 )2 #"#$(* *$ )#$2) /$ ,*$- /6 .%+#2 71#$, 5#41( #$9# *#+#2
 "!$'# .0,(1#"($% 012'%#*(, )2 4(,(05)#5 7#1&' 7(6'.4 /()6#1 /(()).% /(0()5"1%
 ,3#$' /((*(&'*# /((*3,#6 ,/("&5 ,#"#(1#)6 /% (1#"($% 012'%#*(, )2 7(3%#(5412
 *(+#(6"%  *(*2*%  *+,%  /2)  /(()).%  /(0()5"1%  )2  /%(*#&)'%  *$  7#!,)  <)'#'

.*.*#+#2% #(*#5(41, (1#"($% 012'%#*(, )2 #(6(+'#
 *23!*' %+#%. *1#5*) *#",!% *#+(3'% (3(#)6 /(+#'' (1#"($% 012'%#*(, (01#2
 /(0()5"1%  )2#  /(01#2%  )2  *(5)!  %1)!%  *(26+  /(+2  2#)2  (3'  ./(+2  22  )2
 ,012'%#*(, (01#2 ). )2 /%((#+(' *$ "2$) 3#!($, *#",!% *#+(3'% )). )6 ./(()).%
 $(2+ .*"!$ %",! %+(3'' 3'6#' )2 #(#+(') *#38+*% %6(,' %",! %+(3'2 8#%+ %- 7($#
 *($'&6  %"(!,,  6  (1#"($%  012'%#*(,  (01#2  (3(#)6  "!,+  (1#"($%  012'%#*(,
 ./(+2 2#)2 )2 *23!*' %+#%.) 6 "!$ (1#"($ 34#' ). )2 #*#,"6*%) %1#2! %+($2

 /63  '(()  *+2,  (1#"($%  3#!($%  )2  *(6(,"%  #*,!"%  !.#+)  .%)(%5%  *+'$)  ...  &4  .,
 #)62 *#(012'% *#)$2% /6 *#33#'*% 9"#&)# ,23+)+(1# %(3##2 ,%("04#$ )2 7*#1"0&%
 ... &4) /$*%, ,(6(2* ()). 0()5"1 (1#"($% 012'%#*(,) %+#' ,#- %,!"%' %$&#*.

.20.'/..///6'.'.'(()3 3,), *),8#' %1#5*) /)#$ ,%+'$)
.#*'8#3 3#6 7($2 3!#(' 7(' *5-!, #$ #+(', 3!#('  .5

 #*3#,6, )!%# ,'(++ *+2, /5#% (1#"($% 012'%#*(, )2 %+#2$"% %$."6, 7(3%#*(,  .)
.%- 5"1) . &4 7)%) #$" .'(+( *+2,

.'55 &'6, ,'5 24% )(6) ,4(1#"($% 3#!($%4 9(("  .0
 Gordon Slynn, What is a European Community Law Judge? 52(2)  1%'8#3)  ,#$"  .*
 CAMBRIDGE L.J. 234 (1993); Paul Joan George Kapteyn, Europe's Expectations of its

.Judges, in EUROPEAN AMBITIONS OF THE NATIONAL JUDICIARY 221 (1997)
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 /("#2(.  2(  /)#.)#  .+,514,  *)0#'  %+($  (1#"($%  012'%#*(,  (01#2  )2  /*#$'&6
 /(+012'  /8  ./%(*#+(3',  7#()6%  012'%#*(,  (01#2)  *#+'*%)  /((2($#  /((6#&5'
 9$ /(("21$ 01#2 ("#0(1 .(.%'"% *(0#1(2% %"2') /("(2. %('35$ (2+$# /(5%,#'
 ,/(()).% /(0()5"1%# 012'%#*(, (01#2 ). (3(#)6 ,3!$ %1 %0)!% *),5*' /$ 5"#
 012'%#*(, )2 #+#+(. 7') .3(51*% *#2("3 "!$ $)') 3#6 )#.( #+($ 01#2% %(1#)62

,/.(21#!% /+#&"' #"01*%2 /(01#2 #(% 0)!%, 9$ ,%- 9()% /2#( $)
 %6,2 36 )2 /(+#2 /(,."%, )).#9"3, /()%+*' (1#"($% 012'%#*(,, /(+#(3%
 Grand) 4,!"#' ,."%4 #$ (Full Court) 4$)' ,."%4, ;$ *#"(3+ /(*(6)# ,',/(01#2
 351#'  /(+#2%  /(,."%%  7(,  /(5(*%  *5#)!  )6  ./(01#2  "26#%2#)2  )2  (Chamber
 *#)(,5% ,(&+ ("#0(1) /(.()%, /('((5*' /(,!"#' /(,."%, /(+#(3 .012'%#*(, $(2+
 *(1#"($% *#,(&+% (",!' 3!$ ("#0(1) /(.()%, 7(The European Ombudsman) (1#"($%
 /% (1#"($% 3#!($% *#34#'' 3!$ #$ %",! %+(3' "2$. ,.7%)(%5) #(*#,#!' 8"! "2$
 7(3#(541,  7,!"#'  ,."%,  7#(3%  *$  /((5)  012'%#*(,'  /(25,'  /%#  ,/(.()%)  3&

.%'#3.# ,!"#' ,."%, /%, 7#3) (#$"2 *3!#(' *#,(2! ()6,# /(,."#'
 #(*#0)!%  ).  7.#)6#  ,40#6('  *634  34#'  /((5*'  $)  (1#"($%  012'%#*(,,
 *#0)!%% *),5) 68#+, *0)!#'% *#($2!% ;$#)6 .,."%% (01#2 ). *63 )6 *#),5*'
 ,/(01#2%  7(,  *#(4(4,  *#5#)!'  *#6)8*'  *!$#$)  (.  6#3(  ,,,/(+#2%  7(3%#(541,

 /*#$'&6  )6  "6"6)  )#.(  #+($  (1#"($%  012'%#*(,  )2  #*3#,6  *$  "(.'2  ('  ).  .+
#*(, (01#2 ./*#$ #+('2 *#",!% *#+(3'% )2 7%(*#)2'') 4!(, #(01#2 )2 *0)!#'%
 2(# ,(1#"($% 3#!($% *#+#"56) *#)#,8#*&#! *#+'$+ /()8' #(3,#6 *##&# (1#"($% 012'%
 7') )). %+*2% $) %- ,&' ./)#.' 4(1#"($4% 34#'% ()#$ $#% 012'%#*(,2 /(+6#0%
 "$#+(,#  .//5  ($',  27,#'.  ,012'%#*(,  )2#3  (1#"($%  3#!($%  )2  *#+#"!$%  *#,!"%%
 *#+*2%) %(#1& %+($ $(% ,012'%#*(, )2 #*2"#'' 5)! $(% #- %"(##$2 "!$'# ,.//*
 TREVOR C. HARTLEY, THE FOUNDATIONS OF EUROPEAN  1/8  #$"  .*#(3(*6%  *#,!"%,  /8

.COMMUNITY LAW 59 (1994)
 $(2+  "!,+  #,2  71#$  #*#$,  "!,+  (1#"($%  012'%#*(,  /2"  .%)(%5%  *+'$)  ..,  &4  .(

.2%)(%5% *+'$) ..5 &43 012'%#*(,
 L. NEVILLE & TOM KENNEDY, THE COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES 1#$"  ,/

.11 (2000)
./(+#2 /(,."% %+#'2, /(+#(3 /('((5' (1#"($% 012'%#*(, (01#2  ,'

 6,5 /2 ,Case C–432/04, Comm'n v. Edith Cresson, 2006 E.C.R. I–6387 1)2') ,#$"  ,.
 2$" /8 ",62)#3 ",62) *#,(&+% *",!2 ,,!"#' ,."%, #,2#(, ,(1#"($% 012'%#*(,
 %)(%5%  (1).  %(*#,#!)  3#8(+,  %*3#,6,  %)61  ,Edith Cresson  %,(&+%  ,2*1"&  *)2''

.*(1#"($%
 &4  ./(+#(3%  )2  /*#($2!  *)$2,  /8  ,"*(%  7(,  ,/(54#6  012'%#*(,  *5#!)  5##  .  &4  ,,
 "Before taking up his duties each Judge shall, in  1(.  6,#5  012'%#*(,  *5#!)  .
 open court, take an oath to perform his duties impartially and conscientiously and
 012'%#*(,  *5#!)  5  &4  .to preserve the secrecy of the deliberations of the Court"
 /*3#,6 *)(!* /6 6,2(%) 012'%#*(, (01#2 )6 (. 2(83'# ,*#(3#4% *,#! )6 ;(4#'
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 *#(012'  *#"#4''  /($,%  ,/(01#2%  )2  3#$'  7#:8'%  ,."%%  !.#+)  "5(6,  *$-#
.*#+#2

#(, (,*.4 *$&'% )6 44,*'# ,,*., #"5(6, )%+*' 012'%#*(,, (012'% 9()%%
 9()%%' "&5 5)! 5" ,,*., 9()%) %$##2%, .(1#"($% 012'%#*(,) /("!$ /(.'4'# 47(3
 ,*#"!$ *#(#36 #$ /(36 6'2( /$ 0()!'2 $#% 012'%#*(, .%1#)6, /((5*' (012'%
 (012'% 9()%% *6, #$ 2"*#( ),#5'% 8%#+% 7.$ %-3 /(3"1+ /(6#'(2, #6'2(( %)$ /$#
 )(!*' (012'% 9()%% .012'%#*(, (3(#)6 ,#"#(1#)6 *#26+ /(36% *#"(5! .%1#)6,
 %)%#  ,6,*+)  %6(,*%#,*.  *$  "4#'  012'%#*(,  .012'%#*(,)  %6(,*#,*.  *28%,
 %,#2*#,*. (1#"($% 012'%#*(,) 2(8%) 7,#'. )#.( 6,#*% .%+8%#,*. 2(8%) ($2"
 (012'% 9()%) .38+.2 %,#2*#,*. 2(8%) /$*%, ($2" 6,*+%# ,%+8%%#,*.) #'60'

,5.(Judge-Rapporteur) 4%6(,*% )6 %+#''% 01#2%4 /8# ()).% 0()5"1% /8 /(1*#2
 7#8. ,/(14#+ /(3(51*#()6, /8 /()6#1 %+#2$"% %$."6,# (1#"($% 012'%#*(,,
 /((6#&5' /(*#"(2 /8 /('((5# ,/(01#2) /((012'% /("-#6%# (1#"($% 012'%#*(, /2"
 ,(1#"($% 3#!($, *#",!% *#+(3'% ).' 7(3#(."#6 %5(46'% "5!' *,(0! 7#8. ,/(14#+
 /(8&#(' (1#"($% 3#!($% *#34#'# *#",!% *#+(3'% .()#.# /#8"* *,(0! ,*(012' %(("14
 )2 /(012'% (3"2' /6 ,#"#(1#)6 /(+'+2 /(+012' (3(#)6 %6(,* )., 012'%#*(,,
 /(3(!(  .%'$*%,  ,3#!($%  *#34#'  )2  *#(012'%  *#5)!'%  /6  #$  *#",!%  *#+(3'%

.(012' 8#&((, /(,(#!' (1#"($% 012'%#*(,, %6(,*) 3& /%2 /((0"1 /(1#8#

 "...both during and after their term of ofce, they will respect the obligations  (.
 arising therefrom, in particular the duty to behave with integrity and discretion as
 regards the acceptance, after they have ceased to hold ofce, of certain appointments
 Protocol on the Statute of the Court of Justice annexed to the Treaty 1#$" .or benets"
 on European Union, to the Treaty establishing the European Community and to the
 Treaty establishing the European Atomic Energy Community, in accordance with
 Article 7 of the Treaty of Nice, amending the Treaty on European Union, the Treaties
 establishing the European Communities and certain related acts, signed at Nice on 26
 February 2001 (OJ C 80 of 10 March 2001), as amended by Council Decision of 15
 July 2003 (OJ L 188 of 26 July 2003, p. 1), by Article 13(2) of the Act concerning
 the conditions of accession of 16 April 2003 (OJ L 236 of 23 September 2003, p.
 37), Council Decisions of 19 and 26 April 2004 (OJ L 132 of 29 April 2004, pp. 1
 and 5, and OJ L 194 of 2 June 2004, p. 3 (corrigendum)) and Council Decision of 2
 November 2004 establishing the European Union Civil Service Tribunal (OJ L 333 of
 9 November 2004, p. 7) and by Council Decision of 3 October 2005 (OJ L 266 of 11

.October 2005, p. 60) [Statute of the Court of Justice, November 2005]
 %+(3' )2 !"-$ %(%( $) %6(,*% )6 %+#''% 01#2%2 $#% (1#"($% 012'%#*(,, 8%#+%  ,5

.%6(,*) 3& $(%2 %",!
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/&7*$ %4&

 %- #3(51* !#.' ,).%5#!) 012'#*(, )2 %-) %'#3 3(51* $)'' (1#"($% 012'%#*(,
 *#(#+'%  *#(4(4,%  *#(#.-%  )6  78'#  (1#"($%  3#!($%  012'  )2  #'#2((  )6  "'#2  $#%
 #(3(51* .7#()6 012'#*(, /8 2'2' (1#"($% 012'%#*(, ,)(,5', .*#++#.'% *#+'$,
 #*#.'4  $(%  30&),-3  .*#(-."'%  #(*#(#.'4  (*2  ;5#*'  012'%#*(,)  /(+5#'  %)$
 (1#)6  Preliminary Ruling#%  9()%  6  4*('35'  %6".%)  %25,%  9()%4,  *(3#!((%
 )2  #*((26'  ".(+  5)!  $)''  %-  9()%  .2.,5  9()%  17)%)3  %)(%5%  *+'$)  .,5  ;(64
 /(+1'# ,.,5 9()%, 2#'(2 *#26) /(,"' /(('#$)% 012'%#(*, ,0.(1#"($% 012'%#*(,
 *#(8#4  /%(+1)  *#""#6*'  "2$.  #*6".%  *),5  /2)  (1#"($%  012'%#*(,)  *#)$2
 .3#!($%  )2  %+2'%#*5(5!  )2  #$  *#++#.'%  *#+'$%  )2  72#"(1,  *#68#+%  *#(012'
 ,*(012'% %(&-(+#'"%% )6 "#'2) 012'%#*(,) "21$' *('35' %6".%) %25,% 9()%
 *#'"#+ *#",!% *#+(3', 6,5' $#% 6 *(1#"($% %(&"80+($% 05(#"1) 9.#). %,#2!%
#*(,)  "21$'#  ,(1#"($%  ,!"'%  ).,  %3(!$  *#+2"1  7%)  *+*(+2  *#3(!$  *#(012'
 #*#.'4 ./((012' /('(35* *6(,5 /2) #) %&#!+% %"(##$% *$ "#&() (1#"($% 012'%
#*(, )2 #(*#0)!% )6 "#6"6 *$."6. #)6#1, $(% 012'%#*(, )2 3""0)3 *(-."'%
 68#+% )., %+#()6% *#.'4% $#% (1#"($% 012'%#*(, ,%"&5, .%+#2$"% %$."6, 7(3%

.3#!($, *#",!% *#+(3'% )., #*)!% 71#$)# (1#"($% 012'% 2#"(1)
 .*#("5(6 *#(#.'4 22) (1#"($% 012'%#*(, )2 #(*#(#.'4 *$ 5)!) 7*(+ ,))..
 3%-73+  3)#43  6"+3  '  3+"3#3  /0*,+  ()*  8"%$  (1#)6  #*#.'4  *3'#6  .),-4
 )2 #*#.'4 $(% %*#(-."', 3""0) .(2(2% 5"1, %6("(% *$ ,(!"+ %()62 6 /"*1#*
 +% /&-42 /&0"1* 190 /&%"4/4 3+"3#3 /0*,+ ((+'((, !"("%$ (1#)6 012'%#*(,
 failure to fulll an obligation)  /&00&7*3  /&0*,+  !,/34  .3"/&"&4"&2*  "&+"*–",
 ,%",! %+(3' (3(#)6 (1#"($% 3#!($% 012' *"1% )2 %"5', .(under the EC Treaty
 ..*  ;(643  *"!$  %",!  %+(3'  7%#  2%)(%5%  *+'$)  ..0  ;(643  *(1#"($%  *#,(&+%  7%
 5" *$- 9$ ,(1#"($% 012'%#*(,, %",!% %+(3'% *$ 6#,*) *#)#.( 2%)(%5% *+'$)
 *6"#14 %",!% %+(3')2 "!$)# ,*5'#+' *63#*##! %"4' *(1#"($% *#,(&+%2 "!$)
 /((*+(, %+5(* $) $(%# %(+#6(0 *$# %*3'6 *$ 8(&%) *#"21$% %+*(+ %"#$.) 45#!%
 34#'%#  4*#+'$%  *"'#24  %*#(%,  6  *(1#"($%  *#,(&+%2  514  ).  7($  .%(*#"1%  *$
 ).  "#5!)  "*#(,  /($*'%  34#'%  $(%  6  *#",!%  *#+(3'%  (3(#)6  7'#2((  )6  !51'%
 /(.()%, 738+ !#*1) 9"#&% *3(',# ,*#",!% *#+(3'% (3(#)6 3#!($% *5(5! )2 %"1%

 .Jean Mischo, Un role nouveau pour la Cour de Justice, 342 R.M.C. 681 (1990) 1#$"  ,)
.(6(,"% 5"1, %,!"%, 7#3(* #- %(8#4

 ./' ,(1#"($% 012'%#*(, "4'2 /(##&# *#0)!% ,*#6".% )'. 9#*' ,)2') ,.//) *+2,  ,0
 012'%#*(, )2 (*+2% !#3% 9#*' .2,(..0-3 *('35' %6".%) %25, 9()% *"84', #+*(+
curia.europa.eu/en/instit/presentationfr/ 1, %((1&) 7*(+ ,'(, &'6, ,.//) *+2) (1#"($%

.rapport/stat/st05cr.pdf
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 *#,(&+) *#!(+' *#",!% *#+(3'%2 9.) %,(4% /8 #- ,*.%)(%5% *+'$) ..0 ;(64 (1#)6
 ..* ;(64, 2#'(2 ). *#26) *#22 7+($# ,45#! *#6"#1 *#+(3'4 %3,) 6#,*) *(1#"($%
 012'%#*(, )2 #(*#0)!%) 3,), (*"%&% (1#$ %(% '((, *+2) 36 ,+.%)(%5% *+'$)
 *+'$) ..+ ;(64) /$*%, 6 #2"3+ *#",!% *#+(3'%# ,%)(%5% *+'$) ..0 ;(64 (1#)6
 $)$ ,(.(1#"($% 012'%#*(, )2 #*0)!% /#2(() /(2"3+% /(36&% *$ 0#5+) 6 %)(%5%
 ,'((, *+2, 2TEU 6 0.("04' *+'$3 (1#"($% 3#!($% *+'$ )2 ;5#*) %*4(+. 7')2
 *#+(3' 4#+5) *#.'4% 2( (1#"($% 012'%#*(,) ,2.3..+ ;(64 )2 23!% !4#+) /$*%,#
 *$  %$(,%  *(1#"($%  *#,(&+%2  "!$)  5"  *$-  9$  ,#(*#0)!%  *$  #'2((  $)2  *#",!

5/.(1#"($% 012'%#*(, )2 #+#(6) *(+2, $2#+%
 ..0 ;(64  (1#)6  (1#"($%  012'%#*(,  )2  #*#.'42  %+60%  )$"2(,  %!##"  ",6,
 /%  %6(,*)  /(33&%2  "!$'  ,%((1#$,  *('#$)#7(,  0#1(2  *#.'4  $(%  %)(%5%  *+'$)
 5'.*#++#.'% *#+'$% )2 %"1% $(% %6(,*% *)(6# ,('#$)#7(,% 012'% )2 /($2#+ (+2
 0#1(2% *#.'4) 8("! #+(% ..0 ;(64 (. #(*#5(41, ",6, "(%,% (1#"($% 012'%#*(,2 $)$
 /$  $(%  %)$  *#6(,*  4(4,,  *3'#6%  *("5(6%  %)$2%2  "!$'  ,*(4)5%  *('#$)#7(,%

5..%)(%5% 012' )2 *#2("3% *$ /$#* *6,*+% %+(3', (012'% ,&'%

 #(*#6".% )2 0)!#'% ,#"% (. %)#6 .//) *+2) (1#"($% 012'%#*(, )2 (*+2% !#3% 7'  ,*
#94,3 %+'$) ..0 &4 (1#)6 *#6(,*, #+*(+ #- %+2, (1#"($% 012'%#*(, )2 #(*#5(41#

 ,/2 .2012'%#*(, )2 #(*#0)!% )).' )/.,(- /(##%'% ,/(##&# *#0)!% ,*#6".% .)+ ).%
.'(, &'6,

 Case 141/78, 1%)(%5% *+'$) ..* &4 (1#)6 3,), 7(3#(541 (+2 #+*(+ .//0 *+2) 36  ,+
 France v. United Kingdom, E.C.R. 2923 (1979); Case C–388/95, Belgium v. Spain,

.2000 E.C.R. I–3123
 ,%+((+6, %0)!%% 7*' /6 3((' 012'%#*(, )2 #*0)!% /#2((, )(!*%) %",!% %+(3'% )6  ,(
 Joint Cases 227/85 to 230/85  1)2')  ,#$"  ."21$%  )..  "%'  %'#2((  *$  /((4)  %()6#

.Comm'n v. Belgium, E.C.R. 1 §11 (1988)
 Case C–278/01, Comm'n v. Spain, 2003 E.C.R. I–14141; Case C–387/97, 1)2') ,#$"  5/
 Comm'n v. Hellenic Republic, 2000 E.C.R. I–5047; Case C–304/02 Comm'n v.
 )(0% ./// ()#(, 5 /#(' 7(3#541, ,%'8#3) .France of 12 July 2005 (not yet published)
 0#5+)' %+(3'% %6+'+ #,2 /#( ). )6 #"($ ./,/// 94, 7##( )6 4+5 (1#"($% 012'%#*(,
 Case C–45/913 '((. )("1$, * /#(' 012'%#*(, *0)!%) /$*%, /(2"3+% /(36&% *$
 $) 7##( (. 012'%#*(, 6,5 %,2 ,2Comm'n v. Hellenic Republic, 1992 E.C.R. I–2509

.%12$ 5#)(4, *#54#6% *#(!+% (*2' %)#6. %(*#(#,((!*% "!$ %$)('
 3#!($%4 9((" 72.//)3 ,(5 $ 5)! "(&-", '()*4 /&-&#* #$3+)#"#!2 %#! ,)2') ,#$"  5'

.'5) &'6, ,'5 24% )(6) ,4(1#"($%
 Case 39/72, Comm'n v. Italian  7(3#541,  (1#"($%  012'%#*(,  "(%&%  ,)2')  ,9.  5.
 *#+#"*(' *#+%() *#",! *#+(3') *"21$' %+'$%...4 1Republic, E.C.R. 101 §24 (1973)
 %*4(1* ,56 6 %"A1'% %+(3' .%(*#$"#% *$ 3,.) %,#!% *$ 7%()6 %)(0' /8 9$ %)(%5%
 ,%)(%5, %*#",!' *#6,#+% *#(#,(#!'%# *#+#"*(% 7(, 7#-($% *$ 6 ('#$)% 4"0+($) 68#+,
#)6  %()1%  *"&#(#  ,%)(%5%  012'  (+1)  *#",!%  *#+(3'%  )2  7#(##2%  *)$2  *$  %)6'



#5$"'6#$)',$*0'$#%!1

218

034)+&',0'/!-42#'(")*

 /&+&%( +% "'&(")3 2&#"(3 /#!*, $(% 012'%#*(, )2 /")"+)% *("5(6% #*#.'4
 .3+"3#3 /0*,+ ())'()- !"("%$ "(–+% "(&-",3 1&2",3 /&1$&* +) 3#"#2 ")%*&
 *$ 44,)# 5('6%) *)#.(% *$ (1#"($% 012'%#*(,) /(5(+6' %+'$) .,'6.,/ /(1(64
 /-(,(05$% *6("( *$ !*1) !#.% *$ /8##'. ,*(1#"($% *(012'% %(&"80+($% 05(#"1
 .3#!($% *#34#' )2 %5(5! (26' )2 *#)0, )6 -(".%) *#.'4 (3. 36 #)2 (0#1(2%
 *(1#"($% *#,(&+% #$ /("2% *&6#' ,%",! %+(3' ,%)(%5% *+'$) .,/ ;(64) /$*%,
 #"1%  %)$  /$  ,(1#"($%  3#!($%  *#34#'  *$  (1#"($%  012'%#*(,,  6#,*)  *#($2"
 ,%'#2(( /2) 55!+2 5#! ). #$ %+'$% *#$"#% *$ #"1% ,*#(*#%' *#()"#3&#"1 *#2("3
 012'%#*(, ,(1#"($% 0+')"1% /8 /('(#4' /("5', ./%(*#(#.'4, %6") #2'*2% #$
 ;(64 (1#)6 %6(,* (1#"($% 012'%#*(,) 2(8%) /($2" (1#"($% (-."'% 5+,%# *"#5(,)
 68#+,  %6(,*  2(8%)  *"!$  *(012'  *#(2($  ).)  #$  /(3(!()  /8  "21$'  ;(64%  ..,/
 #$ *#"(2( /%(1). *#+1#' %)$ *#0)!%2 3,),# ,(1#"($% 3#!($% *#34#' )2 *#0)!%)
 3(15' (1#"($% 012'%#*(, ,/(3(!( )2 *#6(,*) 68#+% )., .(2($ 71#$, /%, *#68#+
 7((36 0#) /+'#$ %3(*62 6 55(1#"($% 3#!($% *5#! 5,.%)$ /($+* (#)(' )6 %"*( %315%
 7*+(*  #(1)2  ,(#+(2  %-  $2#+,  %8(&'  6 3+)#%,#  *1"&,  /6%#()$2'  *#,56,  )1"6,
 #8"!  %)$  /$  %(%  ,(1#"($%  3#!($%  *#34#'  *$  6#,*)  "*#(  %,!"  *#"21$  /(3(!()
 (3(#)6 *'2((' %5(5! *2"#3 %+($ #- %5(5! /$ 3!#(', ,%5(5! <#'($ *6, /*#.'4'

5)./(('#$)% 012'%#(*, )2 /!#5(1) %+#*+ %+($ 7.#)6# *#",!% *#+(3'%
 -(".%) *#.'4% *$ (1#"($% 012'%#*(,) 5(+6' %)(%5% *+'$) .,' ;(64 ,"#'$.
 /$*%, *$-# ,(Action for Annulment) 3#!($% *#34#' )2 %5(5! (26' )2 *#)0, )6
 (",3  )0,)  ($2"  012'%#*(,  .%)(%5%  *+'$)  .,/  ;(64,  #6,5+2  %1(5*%  *#)(6)
 0+')"1%  )2#  (-."'%  (1#"($%  5+,%  )2  *#0)!%  /8##'.  50,$(%2  %'"  ).,  %5(5!

 <#!' )$ %'&6 *$ %$(&#'% ,%'&6 %+(3'% (!"-$ 7#,2!#)6 ).% )6'# ,7%(!"-$ 7#,2!
4.%)(%5% ()).)

 Case 25/62, Plaumann. v. Comm'n, E.C.R. 95 (1963); Case C–50/00P,  1)2')  ,#$"  5,
 Koen  1/8  #$"  .Union de Pequeños Agricultores v. Council, 2002 E.C.R. I–6677
 Lenaerts & Tim Corthaut, Judicial Review as a Contribution to the Development of
 European Constitutionalism, in YEARBOOK OF EUROPEAN LAW 2003, 1 (2004); Angela
 Ward, Locus Standi under Article 230(4) of the EC Treaty: Crafting a Coherent Test

.for a ‘Wobbly Polity', in YEARBOOK OF EUROPEAN LAW 2003, 45 (2004)
 Treaty Establishing a constitution for Europe, Ofcial Journal C 310 of 16 December  55

.europa.eu/constitution/index_en.htm 1, %((1&) 7*(+ ,2004
.253,0) &4, ,/2  5)

#*5(5! )2 %"38, )1#+ #+($ %5(5!% %26' /$ /82 ",6, 6,5 ",. (1#"($% 012'%#*(,  50
 3#6 ). ,2%)(%5% *+'$) .5( &4 #$" 6 %&)'% ,%0)!% ,%(!+% ,%+5*3 *(1#"($% %+2'%
 Case 22/70 Comm'n v. Council, E.C.R. 1)2') ,#$" .#)0,) 7*(+ *#(5#! *#.)2% #) 2(
 263 (1971); Case 92/78, Simmenthal v. Comm'n, E.C.R. 777 (1979); Case C–170/96,
 Case C–160/03, Spain v. Eurojust, 1/6 ##2%# .Comm'n v. Council, 1998 E.C.R. I–2763
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 "!$' 3,), /("(3+ /("5', %26+ %)(%5% *+'$) .,' ;(64, 2#'(2% (. "'$(( .(1#"($%
 2#'(2  "36%2  (3.  7,#'.  *2"3+  $(%2  ,%)#61)  *'(#4'  %2("3  7!,$)  3#$'  %252
 %)(%5% *+'$) .,' ;(64 /8# .,/ ;(64 /82 /+'#$ "(3+ %- 7($ .(5#!#(*), %(%( *#.'4,
 ;(64 4(4, )6 #(*#0)!% *$ 44,) %0#+ (1#"($% 012'%#*(, 9$ ,%6(,*%#,*., /(".-+

.%+'$) .,' ;(64 4(4, )6 $)# ,%+'$) .,/
 /(36&% #05+(( (. 2#"3) 012'%#*(,) /("21$' %)(%5% *+'$) .,,6.,. /(1(64
 012'%#*(, ,7. %26+ $) /$# ,%)$ /($2#+, #*6".% (#)(' /2) /(2"3+% /(6&'$%#

5*."#'$. 78"#$% *$ 4#+5) ($2"
 &*-9) !"#:0 +% !""&5"(+ /&%"4/4 $(% 012'%#*(, )2 /"%"4-% *("5(6% #*#.'4
 *#6(,*)  .3+"3#3  /0*,+  (). 8"%$  "(–+%  !3"14&%  &,/&  "(&-",3  1&2",3  /&1$&*
 *#34#'  )2  /*#$'&6  *$  *#5-!'  7%2  "!$'  *#,#2!  *#(,(0"80+($  *#.)2%  2(  %)$
 *#+(3') /(1*#2'% /((012'% *#+#"56) /$*%, *#)%+*' %)$ *#6(,* .(1#"($% 3#!($%

5+.%- 9()% )2 (,(0"80+($% #(1#$ *$ /% /8 /(2(83' "2$ ,*#",!%
 /0*,+  ()0'()+  !"("%$  "(–+%  $(%  012'%#*(,  )2  /")"*2%  *("5(6%  #*#.'4
 /&0"1*3 &, 3+"3#3 "1"–+% &*/20) !":&24& !"*7$34 '&(") /""0/+ !,/34 ,3+"3#3
 3#!($% *#34#'' 3!$ /6 #$ %)(%5% /6 #'*!+2 /('.4%# /(-#!) $(% %+##.% ./&-423
 %+5'% 0#1(2 *((+* /%,# ,/.4%)9%-#!) 3&. ,*#",!% *#+(3'% *!$ /6 #$ (1#"($%
 *#.'4 ",3, )4(", *+'$ ,)2') ,$(% #-. .(1#"($% 012'%#*(,) *(36), 0#1(2 *#.'4
 The Brussels Convention on) /(("!4'# /((!"-$ /($2#+, 7(3#(541 )2 %1(.$%# 0#1(2%
 ,(Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters
 (1#"($%  012'%#*(,  *$  %.('4'  "2$#  ,%)(%5%  *+'$)  .(, ;(64)  /$*%,  %'*!+2

5(.*#('35' *#6".%) *#25,, #*63#*##! *$ "#4') ;$# %(1#)6 *#6(,*, 7#3)
 #*#.'4  $(%  )/(1#"($%  012'%#*(,  )2  *#("5(6%  #(*#(#.'4  22  7(,'  30&-2,

 2005 E.C.R. I–2077; Case C–176/03, Comm'n v. Council, 2005 E.C.R. I–7879; Case
 1/8 #$" 7#"!$% 7(3%#541 7((+6) .C–27/04, Comm'n v. Council, 2004 E.C.R. I–6649
 Editorial Comments, Whither the Stability and Growth Pact? 41 COMMON MKT. L.

.REV. 1193 (2004)
 Joined Cases C–20 & C–28/01, Comm'n v. Federal Republic of Germany, 1)2') ,#$"  5*

.2003 E.C.R. I–3609
Case 5/71, Aktien- 1#$" 2Schöppenstedt *!4#+3 /((#&(1% *!4#+)# %- 9()% )2 *#+#"56)  5+

.Zuckerfabrik Schöppenstedt v. Council, E.C.R. 975 (1971)
 ,/((*+(, %1)!#% "2$3 )4(", *+'$ (1#)6 *#," *#6(,*, 6(".% ",. (1#"($% 012'%#*(,  5(
 Paul Beaumont, European Court of Justice and Jurisdiction 1#$" .2%(*#",! ,#" (,8)
 and Enforcement of Judgments in Civil and Commercial Matters, 46(1) INT'L & COMP.

.L.Q. 205 (1997)
 %5(41'  *"-8+.  "5(6,  ,/(+2%  /6  #"&#+2  *#14#+  *#(#.'4  2(  (1#"($%  012'%#*(,)  )/
 *##%'% *#("5(6% *#(#.'4% *$ 5" ))#. %- #+"'$' .)(6) #0"#12 *#$"#%% )2 72#"(1'#

.012'%#*(, )2 #*#)(61 "5(6 *$
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 !"*7$3+ -),4 ,3+"3#3 /0*,+ %,&)-- 8"%$ "(–+% ,&/%1–/&&2 /, -&$*+ *(3#!((%
 /$*%, )'.!3"+, 8-'53+ !"0""0&%* &4 /&-423 /&0"1*3 &, 1&2",3) !""*&,+–."4
 *#+(3'% #$ *(1#"($% *#,(&+% ,/("2% *&6#' ,(1#"($% 0+')"1% ,%+'$) 203,// ;(64)
 ('  "2$  ,('#$)#7(,  /.4%  /$  #*63  *$  *##!)  012'%#*(,'  25,)  /($2"  *#",!%
 9"#6  012'%#*(,  .%)(%5%  *+'$  )2  *#$"#%%  *$  /$#*  ,#()6  /#*!)  3*6*'  /%'
 *$  /$#*  #+($  ('#$)#7(,%  /.4%%  /$  )..4("#("1$  *#(5#!  7!,'4  ('#$)#7(,%  /.4%)
 *+'$ %+#2* /$ #$ ),#(*#$"#% #+#2( /$ 5" #15#*) 4+.(%) ).#( $#% ,3#!($% 012'
 )).#) 3& %(%( $) (1#"($% 3#!($%# %+#2( $) /.4%%2 $(% *14#+ *#"21$ )5.%'&6 %)(%5%
 6#,5) 2( /%,2 /("5', 3!#(', ,3#$'#36 )(6#%) %(#26 012'%#*(, )2 #*63#*##!
 /.4%% $'2 #$ *#",!% *#+(3') ,%)(%5) 6 /(#4' /#!*, <#! (4!( )#%(+, *#.'4% (')
 012'%#*(, 6,5 ,)2') ,9. .7%(+(, *5)!+ #- *#.'4 7.#)6# 4,"#6' /.4%4 $#% 7#3(+%

)0.(WTO Agreement) (')#6% "!4% 7#8"$ /.4%) 68#+,

 Robert Kovar, La comp!tence consultative de la Cour de Justice et la 1#$" %,!"%)  )'
 procedure de conclusion des accords internationaux par la Communaute economique
 europeenne, in LE DROIT INTERNATIONAL: UNITÉ ET DIVERSITÉ 357–377 (Mélanges offerts

.à Paul Reuter, A. Pedone, Paris, 1981)
 *#$"#%) ('#$)#7(,% /.4%% *'$*% )2 %(8#4% *$ 2"1) )#.( %(% (1#"($% 012'%#*(,  ).
 #*63#*##!, ."*#( %,!" %2(8 0#5+) 0()!% $#% /)#$ ,/&'#&' 71#$, %)(%5% *+'$ )2
 *#$"#%) /.4%% *'$*%...4 (. 012'%#*(, 6,5 ,*(1#"($% *#,(&+% *25,) ,'(*) *+2'
 *#6,#5%  *#$"#%%  7%  ,"'#)  %&#"  ,%+'$%  *#$"#%  ).  )2  7"#$)  7!,(%)  *,((!  %+'$%
 Opinion 1/75,  1#$"  .4*#(*#%'%  *#$"#%%  7%#  %)(%5%  *#34#'  )2  *#(#.'4%  ;5(%  *$
 Opinion 1/78, 1/8 #$" .Understanding on Local Cost Standard, E.C.R. 1335 (1975)
 International Agreement on Natural Rubber, E.C.R. 2871 §30 (1979); Opinion 3/94,
 Framework Agreement on Bananas, 1995 E.C.R. I–4577 §§16–17; Opinion 2/94,
 Accession by the Communities to the Convention for the Protection of Human Rights
 and Fundamental Freedoms, 1996 E.C.R. I–1759 §§3–5; Opinion 2/00, Cartagena

.Protocol on Biosafety, 2001 E.C.R. I–9713 §§1–19
.2EEA Agreement3 (1#"($% ().).% ,!"'% )2 #+#+(.) /.4%% /6 ,)2') ,%"5 9.  ),

.0)!%, %"(3+ #- *#"21$  )5
 #$"  6  3#4(%#*#(#"(!#  /3$%  *#(#.-  )6  %+8%)  *(1#"($%  %+'$%  /6  ,)2')  ,%"5  9.  ))
 (1#"($%  012'%#*(,  )2  #*63#*##!  %"4'+  %-  %"5',  .).  24%  )(6)  ,Opinion 2/94
 )#.(  (.  %!(.#'  #-  %3,#6  .%+'$)  (1#"($%  3#!($%  *#1"0&%)  9()%  ).  /((5*%  $)2  ;$
 /('.4% )2 "25%,# /((3#!(( /(36#', 5" $)# ,%+'$) 203,// &4, ,!"+ 2#'(2 *#26(%)

./('(#4'
#*(, 6,5 ,Opinion 1/94, on the WTO Agreement, 1994 E.C.R. I–5267 *63%#*##!,  )0

 ))#. $#%2 "!$' ,4,"#6' /.4%4 )$. (')#6% "!4% 7#8"$ /.4%) 4!((*%) 7*(+ (. 012'%
 7%(*#(#.'4 /#!*, /()).+% /($2#+ 7%# %)(%5% )2 %(*#(#.'4 /#!*, /()).+% /($2#+ 7%
 Giacomo Gattinara, La comp!tence consultative de la 1/8 #$" .*#",!% *#+(3'% )2
.Cour de Justice apr!s les avis, 3 REVUE DU DROIT DE L'UNION EUROP!ENNE (2003) 687
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 *1#5*, $&'+% $2#+ $#% /3$ *#(#.- )6 %+8%, (1#"($% 012'%#*(, )2 #3(51*
 (1#"($% 012'%#*(, (. 2(83%) (#$" 9$ ,%- #+"'$', /+'#$ 7#3(+ #+($ %- $2#+ .",6'
 3(51*#  ,(1#"($%  3#!($%  012'  2#"(1,  7#"!$%  54#1.  #3(51*  )6  21+#;#"(!,  78'
 ,(Charter on Fundamental Rights)  *#(4(4,%  *#(#.-%  *)(8')  4!(,  /8  #)  7*(+  %-
 6  )).,  /$  ,%15#*)  4+.(*  #-2.)  6  (1#"($%  3#!($%  *5#!  *#6&'$,  ,((!*  "2$
 *#(#.-  )2  *(+23!  %'(2"  %##%'  *#(4(4,%  *#(#.-%  *)(8'  .*#",!%  *#+(3'%  ).  *$
 3#4(%#*#(#"(!#  /3$%  *#(#.-  )6  %+8%)  *(1#"($%  %+'$)  ",6'  %,"%  *'35*'%  /3$
 (Convention for the Protection of Human Rights and Fundamental Freedoms)
 /(01#2# /(()). /(0()5"1 %'. ./3$ *#(#.- )6 %"('2) /(('#$)% /(+#+8+'% "$2)#
 *)(8') /%(*#0)!%, #4!((*% (1#"($% 012'%#*(, )2 %+#2$"% %$."6, 7(3%#*(, )2
 %)(8'%2 *#!(.#' %)$ *#(#4!((*% .,((!' 9'4') %*.(1% (+1) 3#6 *#(4(4,% *#(#.-%
#*(, /6 05()1+#5) "#5' *##%) )#)6 %- $2#+ .*#'(#4' *#(#.- )2 7'#(5) *#36 %##%'

 4+.(* %)(8'% /$# ,(European Court of Human Rights) /3$ *#(#.-) (1#"($% 012'%
 ,%"#$.) ."*#( ;$ /(," /(05()1+#5 /((#1& (-$ ,(1#"($% 3#!($% *5#!' 5)!. %15#*)
 %)(%5% )2 %*#1"0&%) (1#"($% 012'%#*(, 38+*% )*Opinion 2/94 #*63#*##!, "2$.
 $)2 "!$' "5(6, *$- %26 $#% ,3#4(%#*#(#"(!# /3$% *#(#.- )6 %+8%) *(1#"($% %+'$)
 012'%#*(, 7*+2 %,!"% *#+2"1% !.#+) 9$ .%+'$) *#1"0&%) (012' 4(4, ). %(%
 *#1"0&%) (012' 4(4, *##%) )#.( %(% "2$ ;(64% 6 %+'$) ,/+ ;(64) ,)2') ,",6,
 4(4, *$(&', (2#5% %*((% $) *()()2% *63%#*##!) *("5(6% %,(4% (. %$"+ 6 #-.
 *#(#.'4#  3(51*  7*'  %*#6'2'  #-  *#1"0&%2  22!%  $)$  ,%+'$)  *#1"0&%)  (012'

)+./3$ *#(#.-) (1#"($% 012'%#*(,) ,("5 ,"!$ 012'#*(,) /(,#2!

 Court of — !$#-!*. "$%/.–0!( +% .7#%*-. .*6-,( 2!1.–0!(   .2
First Instance of the European Communities (CFI)

304* %,&

 %$."6%97(3%#*(,  17)%)3  (1#"($%  012'%#*(,  )2  %+#2$"%  %$."6,  7(3%#*(,
 *#),8#'# *#"38#' *#(#.'4 /6 ,'(+( *+2, #*3#,6, )!%# '(++ *+2, /5#% 2%+#2$"%
 3"1+#(*), 5)! %+(% %+#2$"% %$."6% (. 283#( .(1#"($% 012'%#*(, )2 %)$' "*#(
#*(, )6#1, (. "'#) 7*(+2 7$.' )(.($'&6 71#$, *)6#1 $(%2 ;$ ,(1#"($% 012'%#*(,'

 )6 .2(1#"($% 012'%#*(,3 %+#()6 %$."6# %+#2$" %$."6 1*#$."6 (*2) 5)!+ 012'%

.). 24% )(6) #$"  )*
 NORBERT REICH, CHRISTOPHER GODDARD & KSENIJA VASILJEVA, UNDERSTANDING EU LAW:  )+

.OBJECTIVES, PRINCIPLES AND METHODS OF COMMUNITY LAW 207 (2003)
 ,/((,(0"04(+('3$ /(*#"(2 (1#"($% 012'%#*(, /6 *5)#! %+#2$"% %$."6% ,*$- /6  )(

./#8"* (*#"(2 *'8#3
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 *#(012' *#)$2, /)#$ ,(1#"($% 012'%#*(, (+1) "6"6) 7*(+ 7(3%#*(, )2 #(*#0)!%
 *$ -"-)# (1#"($% 012'%#*(, )2 %3#,6% 4'#6 *$ )5%) %"0', /5#% 7(3%#*(, .3,),
 7%)2 (*3,#6% 65"%2 *#6(,* 7*#$, 5#46) 7(3%#*(, )6 )0#% 7.#)6 .#(*#0)!% 7*'
 /&'#&' 71#$, %82#% (1#"($% 012'%#*(, )2 %3#,6% 4'#6, %*!1%% .3!#(', ,."#'
 ,&5 *#",8*% )2 )(,5'% 9()%*% !.#+) *$-# ,%+#2$"% %$."6% )2 %*'5% /6 3,),
 )0+%  *$  )5%)  ;4#+  7#(4(+,  ,)(6)  "#'$.  .(1#"($%  012'%#*(,)  #28#%2  *#6(,*%
 /8 .//5 *+2, /5#% ,3!(#/8 %+#2$"% %$."6% )6# (1#"($% 012'%#*(, )6 )0#'%

0/.(1#"($% 3#!($% *#"(2 (3,#6 )2 7(3%#*(,
 /8 .8"#,'45#), $#% %+#2$"% %$."6% )2 %,2#' /#5' /8 ,%+#()6% %$."6% #'.
 %+(3'  ).'  3!$  01#2  6 /(01#2  %6,2#  /("26  %-  ,)2,  /(+%.'  %+#2$"%  %$."6,
 /(,."%  (+1)  #$  0'3(!(  73  (+1)  /('((5*'  %+#2$"%  %$."6,  /(+#(3%  .3#!($,  %",!%
 (Grand Chamber) ,!"#' ,."%, /8 /((5*%) /()#.( /(+#(3% ./(01#2 %2(2 36 )2
 #$ *(012' %+(!,' /(.,#4' /("5', *$-# ,$)' ,."%, #$ /(01#2 "26#%2#)2 )2
 (#+(2 )6 0()!%) )#.( 7(3%#*(, 0..*$- %5(3&' 7#3(+% $2#+% *#,(2! /%,2 /("5',
 ).,# 7#(3% (,)2' ,)2 )., 6 /(33&% *2("3 )6 %,#8*, /$# #*'-#(' /$ 6 ,."%%

.7((+6
 $"5(%) )#.( %+#2$"% %$."6% 01#2 9$ ,/(()). /(0()5"1 7($ #- %$."6, ,))..
#*(, 01#2 )2 3(51* $) 9$3 (1#"($% 012'%#*(,, ()). 0()5"1 )2 3(51* $)')

 "2$. ()). 0()5"1, 6((*4%) )#.( %+#2$"% %$."6% ,."% ,7.#(1#)6#;$ .2012'%
 %)$2 %)#6 /$ .%.#,4 *(012' %)$2 %)#6 "2$. #$ $)' ,."%, 7#(3 /((5' 7(3%#*(,

0,.$)' ,."%, 7#3(( %"5'%2 2#"3) 7*(+ ,()). 0()5"1 %+'*' $) 9$ "#'$.
 *#%-  %3('#*#'$  (1#)6  /(+2  22  )2  %1#5*)  /(+'*'  %+#2$"%  %$."6%  (01#2
 %$."6% $(2+ )2 /*"(!, 71#$ .%+#()6% %$."6% (01#2 )2 /(#+(' *$ *#!+'2 %)$)
 %$."6%  $(2+  .(1#"($%  012'%#*(,,  /*"(!,  71#$)  %%-  7(3%#*(,  /2"#  %+#2$"%

./(,."%% 7#8"$ *$# /(5(*% *5#)! 71#$ *$ 6,#52 $#% %+#2$"%

/&7*$ %4&

#*(0#1(2% %$."6% %26') $#% (1#"($% 012'%#*(, )2 %+#2$"% %$."6, 7(3%#*(,
 *&6#' )2 %*0)!%) /$*%, ,/5#% 7(3%#*(, .(1#"($% 3#!($% )2 *(,(0"04(+('3$%
 %.#".2  /("5',  /(3(!(  )2  /(4"0+($  )6  *(012'%  %+8%%  *$  "12)  (3.4  ,/("2%

.+ 24% )(6) #$"  0/
.,."#' #+($ %6(,*% )2 %((1#$ "2$. "5(6,  0'

 %2#)2  )2  ,."%  (+1)  *#+#3(+  %+#2$"%  %$."6%  (+1)  *#6'2+%  *#6(,*%'  *)-#.  0.
./(01#2

 Rules of Procedures of the Court of First Instance 6 %+#2$"% %$."6% 7#+5*) '+6'* &4  0,
 of the European Communities of 2 May 1991, as amended on 12.10.2005, OJ L 298 of

.15.11.2005, p. 1
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 #(&'$' *$ -.") (1#"($% 012'%#*(,) "21$)4 (3.# ,4*#.#,4 *#3,#6 )2 %+(!, /%,
05.4%)(%5% 012' )2 %3(!$ *#+2"1 !(0,%) 6 *(4(4,% #*'(2',

 7#3) 9'4#' $#% /#(.# ,%+2 (3' )38# 9)#% 7(3%#*(, )2 *#(0#1(2% #(*#(#.'4 ;5(%
 non-privileged)  4"*(#*#(#.-'  /(+%+  /+($2  /(33&4  (3(#)6  *#$,#'%  *#6(,*%  ).,

.3#!($% *#34#' #$ *#",!% *#+(3'% ,7,#'. ,/% %)$ .(parties
 (+(33  /((546  /(),8%  ($2#+,  *#6(,*)  235#'  7(3%#*(,  )2  #*3#,6'  ".(+  5)!
 *#1(5*)# /((*)(%5 "!4'#(+'(4) 68#+, *#6(,*) ,29'*+ $#,((# ;&(% *6(+' ,*#"!*
 #$ %5#5! *#.- *"1% )2 %"5' )., 73 7(3%#*(, .#(*#34#' 38+ 3#!($% (!"-$ )2 *#"(2(
 7#3) 9'4#' 7(3%#*(, ,7.##'. .5#!) /$*%, )#61) 3#!($% *#34#'' 3!$ )2 *#6+'(%
 %$."6) "(,6%) 8%#+ (1#"($% 012'%#*(, .*(*)(%5 %+2'#*5(5! )2 *#)0,) *#"(*6,
 /6 .%+#2$"% %$."6, "",*%) *#)#.( "2$# 88#2, #("62) #6(8%2 *#6(,* %+#2$"%
 3#6 )#.( #+($ 7(3%#*(, ,%+#2$"% %$."6) (1#"($% 012'%#*(, (3(#)6 %6(,*% *",6%
 7(3%#*(, )2 #*'5% (+1) .7.#/8 /((5*' 9#1% "34B% .(1#"($% 012'%#*(,) %"(-!%)
 ,%3#,6)  7(3#*(,.  /8  %+#2$"%  %$."6%  %2'(2  ,(1#"($%  3#!($%  *#"(2  (3,#6  )2
 *)(!*  /6  ./'&6  *#34#'%  7(,)  3#!($%  *#34#'  )2  /(3(51  7(,  /(.#4.4,  /8  %+3#
 %)$ *#6(,* #",6 ,.//) *+2, ,(1#"($% 3#!($% *#"(2 (3,#6 )2 7(3%#*(, )2 #*3#,6
 )2  ),8#'  "14',  #(*#5(41  )6  /("#6"6,  7#3)  *.'4#'  %+#2$"%  %$."6%#  ,#)#1(0)

.*#(012' *#(8#4
 %$."6)  *#+1%)  "21$#($  %-  ,)2,  ,%)(%5%  %+'$)  ..)  ;(64)  /$*%,  ,))..
 (1#"($% 3#!($% *5#! /$ *#+*2%) (#26 %- ,&' .*#('35' *#6".%) *#25, %+#2$"%
 *$ "#4') 7(3%#*(,) "21$( 3#!($% *5#!) ,)+ ;(64 .%15#*) ",3 )2 #1#4, 4+.(*
 %'35%, #+"6%2 (1. ,9. )6 ;4#+ ./('(#4' /($2#+, *('35' %6".%) *#25,, #(*#6".%
 "General#) %+#2$"% %$."6% )2 %'2 *$ /8 %+2' (1#"($% 3#!($% *5#! ,#+"'$')

.*(*1"&, "Le Tribunal"#) #$ *()8+$, Court"

&!!/#*+. "$%/.–!0(# !$#-!*. "$%/.–0!( :( )-$

 %+'$)  #$9#  %)(%5%  *+'$)  *#"#25%  *#(8#4,  /+#3,  ,/(('#$)%  012'%#(*,  ,"#'$.
 %*26+2 %+2'%#*5(5! *$ 7% 6 3#!($% 012' *$ /2(() /(,(#!' ,/#0$% *)(%5 )2
 *#'"#+) /$*%, 5#41)# 6 (1#"($% 012'%#*(, )2 #(*#5(41 *$ 7%# %)$ *#+'$ (1#)6
 4/((1#"($ 012'#(*, 7(6'4. /(351*' /(('#$)% 012'%#(*, %)$ *#(8#4, .*#(*)(%5%
 (.  2(83%)  /#5'%  7$.2  $)$  .4(1#"($%  012'%#*(,  )2  "*#(  *#.#'+  *#$."64  )2
 *#",!% *#+(3', /(('#$)% 012'%#(*, 7(,) (1#"($% 012'%#*(, 7(, /(4!(% *."6'
#;#*(2 )2 (3#!(( %+,' )6 *44#,'% /(4!( *."6' $)$ ,*(8"3=' /(4!( *."6' %+($
#(*,# (1#"($% 012'%#*(, /%(+(, #34(' ,*('35' %6".%) %25,% 9()%) *#3#% .%)#61

.Recitals to Council Decision of 24 October 1988 OJ L 319, p. 1 1#$"  05



#5$"'6#$)',$*0'$#%!1

224

034)+&',0'/!-42#'(")*

 %+.'# %)(38' Jo Shaw &1#"1 "2$ ,!#*1 !(2##3# /("25 *."6' /(('#$)% 012'%
 *."6' )2 %"38%% *((8#4) 2"3+ #'&6 (1#"($% 012'%#*(, 0).4(+8"#$% "25%4 /*#$

19. /"(38%# ,/(('#$)% 012'%#(*, /6 /(4!(%

#;#*(2 )6 *44#,' (1#"($% 012'%#*(, )2 #+#(6) %(8#4 )2 %",6%% *,#!4
 %3(!$% *#+2"1% 7*'# (#$"% /#2((% *$ !(0,%) %+##. 9#*' 6 /5"+2 %)#61%
 /3(51*, ,/(('#$)% 012'%#(*, 7(, 6 *#",!% *#+(3'% )., %)(%5% 012' )2

004.(1#"($% 012'%#*(, 7(,) ,%)(%5% 012' /#2(() /($"!$% 012'%#(*,.

 /(('#$)% 012'%#(*, 7(,) (1#"($% 012'%#*(, 7(, !#*1% 8#)$(3%# #- /("25 *."6'
 9.,# ,,#"#(1#)6 *#'2#('# *#),5*' (1#"($% 012'%#*(, )2 #(*#6".%2 9.) /('"#*
 /%(*#6".%,# /%(*#5(41, ,/+'#$ .(1#"($% 3#!($% ,!"' )., *(*('$ %612% 7%) 2(
 ,)).. 9$ ,/((#)8# /((#'4 /(46., /(*(6) 7(!,%) 7((36 7*(+ 012'%#(*, )2 *#+#2%
 7#"56,  /(('#$)%  012'%#(*,  #"(.%  (1#"($%  012'%#*(,  )2  /(+#2$"%  #('('  ",.
 ("#!$' 46#+'4% 514 ). $)) /% /(('#$)% 012'%#(*, .%)(%5% 012' )2 *:+#()6%
 6 (. "(,4%2 ,Federico Mancini 01#2% *$- "$*) ,(0(% .%)(%5% 012' )2 #'#2((

 *#."6'%# 012'% *#."6' (3(#)6 %),5*% 012'%#*(, *:+#()6 )2 %+("05#3%4
 *#+#)* 3,)' ,*#23!% *#+(3'% )2 7%# *#++#.'% *#+(3'% )2 7% ,*#(*)%+'%
 %'.# (5)0($% Corte Constituzionale#% ,(*1"&% Conseil d'Etat#% )2 *#3!$

0*4./()8+$ /(3"#)

 #))% (. %)6' /(('#$)% 012'%#(*, )2 /%(*#3'6 )2 "*#( %5('6' %+(!, ,7.$
 *1"&  *+(!,'  .Mancini  01#2%  )2  #+#2),  ,4/%(*#+#)*4  *$  *!$#$)  ",6,  #6(,%
 /((*"#4' /(('#$) *#+#"56 38#+ %)(%5% 012' )2 *:+#()6% 7#"56 ,)2') ,%(+'"8#
 38#+  ;$  %-  7#"5(6  3+)"($#  %(+'"8  *+(!,'  ./6%  7#&"  #$9#  0+')"1%  *#+#,("  )2
 012'% *."6' 7(, #- %(8#4, )%+*%2 /(+*($%#5,$' 3!#(', ".#' ./%(*#5#!, /(1(64
 /8  0+.International Handelsgesellschaft  *2"1,  (1#"($%  012'%#*(,  7(,)  *(+'"8%
 .(1#"($% 012'%#*(, )2 /((+.1%'% #(.)%') *#," /(+2 92', *#&"'+ %38+*% *1"&
 %41*+ %+#2$"%2 $)$ ,*()8+$% %4(1*) *(*1"&% %4(1*% 7(, *#," *#),5% /+'#$ 2(
 ",6,  #)-)-  /(*1"&%  Conseil Constitutionnel#%#  Conseil d'Etat#%  ."*#(  *+(#6.
#% )2 3!#('% #'#5' )2, ,9.(1) 0(.(1#"($% 012'%#*(, )2 /(!+'% *#+#"56, 781#',

.JO SHAW, THE LAW OF THE EUROPEAN UNION (3rd ed., 2000)  0)
.* &41, ,'. 24% )(6) ,CILFIT *2"1  00

 Federico G. Mancini, The Making of a Constitution for Europe, in THE NEW EUROPEAN  0*
.COMMUNITY 180 (Robert O. Keohane & Stanley Hoffman eds., 1991)

.,3 5"1#** 7)%) #$" #- %2"1, 7#(3)  0+
 ROSSA D. PHELAN, REVOLT OR  1)2')  ,#$"  .$2#+%  )6  *#,"  %,*.  Phelan  0(
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 #"#2($ *$ ),5( 5#! ).2 *,((!'% %$"#%%# *(*1"&% %5#!, Conseil Constitutionnel
 #+1#%2 *('35' %6".%) *#25, "*$) 3#$' %25 ,0+')"1, #*",6% (+1) %- 34#' )2
 "*#( *"!#$' %5(41 /)#$ .Conseil Constitutionnel#% (3(#)6 (1#"($% 012'%#*(,)

*/.%)(%5% 012' )2 *:+#()6% 7#"56 *$ *"2$' *1"&, 012'%#(*, )2
 )2  #(*#5(41)  *#38+*%  %()0($  )2  (*5#!%  012'%#*(,  /8  6(,%  ",6,  ,"#'$.
 lex posterior#%  )).  *$  ,)2')  ,/2((  (5)0($%  012'%#*(,  .(1#"($%  012'%#*(,
 *'.*(5)0($% #- 7(,) *(1#"($ %5(5! 7(, %'$*%#($ )2 /("5' 7#"*1) derogat priori
 ),5) )!% %-# ,%()0($ )2 (*5#!% 012'%#*(, )2 #- *#(+(3' %!+-+ /(+2% ;#)!, /)#$
 %(&"80+($%  *#,(2!  *$  #(*#0)!%,  6('0%)#  3#!($%  012'  )2  *:+#()6%  7#"56  *$

*..(1#"($% 012'%#*(, )2 #(*#5(41, %283#%# %+,#%2 (1. ,*(1#"($%
 /((-."'% /($2#+% 3!$ ,*(1#"($% %)(%5% %'5#% -$' %+2 /(2('!. ",. #1)!2 ;$
#*(,  )2  #*3#,6  71#$#  #(*#(#.'4  )2  *#('(0(8)%  *)$2,  54#6  /#(.  ('35$%  !(2,

 $'2  #$  *#'((5  *#'"#+,  *#+8#6'  012'%#*(,  )2  #(*#(#.'4  /$%  .(1#"($%  012'%
 *#",!% *#+(3'%# #(*#34#' )6 6 3#!($% )6 %1#.# *#23! *#'"#+ "&#( 012'%#*(,

8%- 71#$, )#61) *#.'4% 7($' ,9. /$ 8%23! *(,(0'"#+ *106' 6 #,
 /((4(4, *#+#"56 *#38#+ (1#"($% 012'%#*(, )2 #(*#5(412 *#$("5 #6'2+ 7.##'.
 *283% 9#* ,%," *#"(%-, %)$ *#$("5) /+'#$ 4!((*' 012'%#*(, .*#(4(4, *#(#.-#
 /#3(5  )2  0,'#*3#5+'  *$-  %2#6  $#%2  $)$  ,*#(4(4,  *#(#.-  )6  %+8%%  *#,(2!
 *,,(1#"($%  3#!($%  *+'$)  2.30  ;(64)  /$*%,  ,(1#"($%  3#!($,  *()).%  %(&"80+($%

6 (. 6,#5%

 )6  %+8%)  *(1#"($%  %+'$%'  *#,((!*'%  *#(4(4,  /3$  *#(#.-  3,.(  3#!($%4
 %$&#* 7%2# ,'()/ ",',#+, 5#, $'#", %'*!+2 ,3#4(%#*#(#"(!# /3$% *#(#.-
 )2  /(()).  *#+#"56.  ,*#",!%  *#+(3')  *#1*#2'%  *#(*5#!%  *#"#4'%  )2

4.%)(%5% 012'

 *:+#()6#  %"(2(%  %)#!*%  *#+#"56#  ,*#(1#"($%  *#+'$,  %)$.  /(1(64  )2  /,#)(2
 *#+8#6'% *#(#.-% 7(, 7#.+%# 7(36% 7#-($% *$(&', 012'%#*(, *$ /(2'2' ,%)(%5% 012'
 *$ "$(* Bruno de Witte &1#"1 .(1#"($% 3#!($% 012' 7(,) *#",!% *#+(3'% )2 *#5#!,

1/#(. /8 %+(6, *3'#6 /*#,(2! ,'((' *+2, #,*.+ #(",32 ;$ .%- 7#-($, 9"#&%

 REVOLUTION — THE CONSTITUTIONAL BOUNDARIES OF THE EUROPEAN COMMUNITY  
.(1997)

 Raoul Georges Nicolo, 1990 1 C.M.L.R 173; Rothmans 17(3%#(541 *$ ,)2') ,#$"  */
.and Philip Morris, 1993 1. C.M.L.R 353

 Costa v. ENEL, corte 1%()0($ )2 (*5#!% 012'%#*(, )2 #+(3#541 *$ ,)2') ,#$"  *'
.cost., Mar. 9, 1964, n.14, 19 Racc. uff. Corte cost. 131 (1964)

.2Costa *2"1 17)%)3 Case 6/64, Costa v. ENEL, E.C.R. 585 (1964) 1#$"  *.
.Treaty on European Union, Ofcial Journal C 191 of 29 July 1992  *,
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 %.'*+ %)(%5% 012' *:+#()6# %"(2(% %)#!*% *#+#"56 )2 *(*8"3%% %),5%4
 .../(('#$)% 012'%#(*, 7(,) (1#"($% 012'%#*(, 7(, 92'*' 8#)$(3 (3(#)6
 0,'#*#3#5+  (*2'  *#$"(%)  %)#.(  /(4!(%  *."6'2  9.,  "(.%)  #).(  ...%)$
 &/(+#()6:  /(0450  )2  *#(+#8,"  *'((52#  ,%##2  %3(',  *#('(0(8)  9$  *#+#2

.%1#"($,

 %)(%5 %'((5*% $) /)#6' 7.#*) 68#+% ).,2 %3,#6, 6((*4%) )#.( %- 8#)$(3
 *#5#!%' "#&() $#% #+(+1) ,&(+% "8*$% .*#(1#"($ *#+(3' 7(, /(."6 )2 *$-.

*54.*#+#,(" )2 "#&(, *#."6' /#5', *(1#"($% *:3!$) 3#4(#(+,$ *#('#$)%

 *#."6', *(012'% /*).2% *$ #2." (1#"($% 012'%#*(,, /(01#2% ,#" ,/+'#$
 %,!"%%  )8  /6  "*#(  3#6  %5-!*%  #-  %3,#6  .3#!($%  )2  #!#.,  /*1#5*,  #"(.%  $)2
 *#+(3' )$ 021*% "2$ ,.//* *+2, /((*4%# .//5 *+2, )!%2 ,3#!($% )2 (2('!%
 012'%#*(,  )2  #0,'#*3#5+'  ,7.#(1#)6#;$  .*(04(+#'#5  *(012'  *"#4'  *#)6,
 #1)!2 "!$'2 $)$ ./((#1&#(*),# /((*#6'2' /((25 $)) *(26+ #- %,!"% ,(1#"($%
 7((36  /35#'  ,(1#"($%  3#!($%  )2  *(2('!%  #*,!"%  %)!%  -$'  3,),  /(+2  2#)2.
 *$ *#6('0' 7.$ *#23!% *#1"0&'% ). )2 012'% *#."6' (. *(6'2'#3! 6#,5)
 )2 012'%#(*,' *#6'2+% *#"#5(,% !.#+) 3!#(', ,3#!($% 012' )2 *#+#"56% ).
 /6 *).%)(%5% 012' )2 *:+#()6% 7#"56 38+ "5(6, *#+1#'% ,*#23!% *#1"0&'%' 5)!

 Bruno de Witte, Community Law and National Constitutional Values, in LEGAL ISSUES  *5
.OF EUROPEAN INTEGRATION 22 (1991)

 (*5#!% 012'%#*(,) %+*(+ (1#"($% 3#!($) 7()#1 )2 %*#1"0&% "!$) %+2. ,)2') ,9.  *)
 .(1#"($% 3#!($% 012' )2 *:+#()6% 7#"56) 68#+, #(*#3'6 *$ 6(,%) *#+'3-%% 7()#1 )2
 "2$  *#",!  *#+(3'  7*#$)  (+)#1%  012'%#*(,  ;"0&%  .//) *+2'  #(*#0)!%'  /((*2,
 ,%+#2$"% #*0)!%, .%)(%5% 012' )2 *:+#()6% 7#"56 *$ 6('0%) 7."3 *)(!*, #25*%
 *!$  *$  )0,'#  (1#"($%  %"84%%  #&  *$  /2(('%  (+)#1  5#!)  68#+,  ,.*.5..//)  /#('
 7()#1 )2 (*5#!% 012'%#*(, ",3 )2 #1#4, 3,(. ,(+)#1% ()()1% 7(3% "34 )2 *#$"#%%
 012'% *."6' %33#'*% 7'(62 /((25% ;$#)6 ,%)(%5% 012' )2 *:+#()6% 7#"56 *$
 Judgment of 27th April 2005, P 1/05, Application of the European  1#$"  .*(+)#1%
Arrest Warrant to Polish Citizens, available at www.trybunal.gov.pl/eng/summaries/
 ,%((+2%  #*0)!%,  ,*$-  *'#6)  .summaries_assets/documents/P_1_05_full_GB.pdf
 "(.%) (+)#1% 012'%#*(, ,"(4 ,.//, *+2' *#1"0&%% *+'$ )2 %15#* *$ *"2$'%
 Judgment 1#$" .*(+)#1% %5#!% *$ 38#+ %-2 ).. %)(%5% 012' )2 *:+#()6% 7#"56,
 of 11th May 2005, K 18/04, Poland's Membership in the European Union (The
Accession Treaty), available at www.trybunal.gov.pl/eng/summaries/documents/K_

 Krystyna Kowalik-Ba"czyk, Should 1#$" %)$ *#0)!%, 5('6' 7#(3) .18_04_GB.pdf
 We Polish It Up? The Polish Constitutional Tribunal and the Idea of Supremacy of
EU Law, 6(10) GERMAN L.J. (2005), available at www.germanlawjournal.com/pdf/
.Vol06No10/PDF_Vol_06_No_10_1355–1366_Developments_Kowalik%20nal.pdf
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 *#5(*##% *#",!% /6 4#5 #"2((4 %)$ 012'#(*, /8 7'-% ;#)!, (. /(+('$' #+$ ,*$-
.3#!($% 012' )2 *#+#"56% ). *$ 0)!#' 71#$, #&'$(# ,3#!($,

 ,3#!($%  012'  )2  #*#3(!$  )6  "#'2)  (1#"($%  012'%#*(,  )2  #*)#.(  ,7.  /$
 #(4!(, %," %3(', %(#)* ,*#",!% *#+(3'% (3(#)6 7#.+# (#$" 71#$, /2#(( $#% (. $3##)#
 )2 7*"(&( 9()%*) /($)' /(1*#2 /% /(('#$)% 012'%#(*, ./(('#$)% 012'%#(*, /6
 012'%#*(,) *#(+#"56 *#(012' *#(8#4 /(+1'2 %)$ /% 7*#3(!$ *#+("05#3# *#'"#+
 )2  #1#4,  *'2(('%  *(6#&(,%  6#"-%  /%  ,).'  ,#2!%#  7.,5  9()%)  /$*%,  ,(1#"($%
 *$ /(.1#% /(('#$)% 012'%#(*, 9., .(1#"($% 012'%#*(, )2 #(*#6".% *$ 9()%%

.*#",!% *#+(3', *(012'% *."6'%' 3"1+#(*), 5)!) 3#!($% 7(3

1#5!*. 0#13#/# !$#-!*. "$%/.–0!( :4 )-$

 *(*5(41% *#(*"(&(% *$# (1#"($% 012'%#*(, )2 (0#1(2% !#5(1% *#%' *$ 7!,+ /"0,
 012'#*(,.  (1#"($%  012'%#*(,  )2  #3#51*  *((8#4,  (26'  71#$,  7#3+  /"0,#  ,#)2
 *#34#'% /6 012'%#*(, )2 #(4!(, /((-."' /(+((1$' %'. )6 %"&5, 3#'6) 2( ,%5#!)

*0.(1#"($% 3#!($% )2 /("!$%
 3#!($%  )2  *55#!'%#  *(0()#1%  6#"-%  6  /("2%  *&6#'  )2  %0,'#*3#5+'
 *$ *#",!% *#+(3'% )2 /(4"0+($) )).. 5(+6' #+($ (1#"($% 012'%#*(, 6 (1#"($%

./%) (#$"% )52'%
 /(!(##"'%  3!$  $#%  %-  34#'  (.  6#,5)  7*(+  ,(1#"($%  0+')"1,  68#+  ",3%2  )..
 )2  *#&6((*%%  *,#!  *$  2"(1  012'%#*(,  .012'%#*(,  )2  #(*#5(41'  /(("5(6%
 %'., ,7.##'. .%5(5!% 9()%, *,((!'. 0+')"1% /6 *(1#"($% *#,(&+%# /("2% *&6#'
 7%(*#3'6 38+. /$ ,(1#"($% 0+')"1% (1). 3%#$ 71#$, 012'%#*(, 6(".% 7(3#(541
 012'%#*(, 541 #- !#", ./("2% *&6#' )2 %(*#(#.'4 )#' )$ /$# *#",!% *#+(3'% )2
 6#+'4  (1#"($%  0+')"1%  *#(%  ;5#*'  "5(6,  ,)2')  **,SA Roquette Freres  *2"1,
 4(0"5#'3% 7#6"(8%4 38+ *#6'2+ *#," *#+60 .*(1#"($% %(&"80+($% 9()%*, 4("5(6

 /6 (1#"($% 012'%#*(, )2 #(4!( *."6', 5('6' 7#(3 /8 )#).( %- #+"'$'2 (#$" %- 7($  *0
 #+"'$', 8(&+ *$- /6 .3"1+ "'$' 5(3&' %- $2#+ .(1#"($% 3#!($% )2 /("!$% *#34#'%
 "#&() (1#"($% 012'%#*(,# 3#!($% *#34#' )62 /((0#(,'(4% /(4!(% *$ ()). 71#$, %-
 )2  /%(*#(#.'4  *"38%,  012'%#*(,  )2  #3(51*)  /8  "#-!+  %-  #+"'$'  9)%',  ."'2)#

.3#!($% *#34#'
 SA *2"1 17)%)3 .Case 138/79, SA Roquette Freres v. Council, E.C.R. 3333 (1980)  **

.2Roquette Freres
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 .$1"'  "!$  2#1(!,  "36+  $)  012'%#*(,  )2  #3(51*  ,7.$  .#,  %5#)  3#!($%2
 #(1#$  5#-(!)  /(*(6)  )6#1  $#%  (.  5(4%)  7*(+  012'%#*(,  *#5(41'  ,"'#)  %&#"
 /(+#2%  *#34#'%  )2  /%(*#(#.'4  /#!*  *"38%  (3(#)6  /$  ,3#!($%  )2  (0"5#'3%
 ,#*((##%'  ("5(6  5)!.  ,6('0'  "2$  *#0)!%  *),5  )2  7#+8+'  *6(,5  (3(#)6  /$#
 (!"-$ 6 &4/6% 7#&"4 3#,(.# /(4"0+($ *3"1% ,*#(#2" *3"1% )2 /((0"5#'3 *#+#"56
 012'%#*(,  6,5  )(6)  *".-+%  SA Roquette Freres  *2"1,  ,9.  .(1#"($%  3#!($%

17'5)3.

 ...)#0()  0+')"1)  "21$'%  (6&'$%  $#%  %+'$,  ...6,5+2  *#&6##(%%  9()%4
 7#-($,  (!".%  /"#8  *8&(('  *$-.  *#.'4  .%)(%5%  )2  %5(5!%  9()%,  5)!
 %)(%5% *'", ;52' $#% 9$ ,),8#' /+'#$ 9()%% .%+'$% %+##(. #()$2 (34#'%
 *#(#.'4%  /#2((,  5)!  )#0()  9("&  /6%2  (4(4,%  (0"5#'3%  7#"5(6%  *$
 %##%' 0+')"1% /6 *#&6##(%% *,#! .*8&(('% %1A4$% 6 9##*' /"#8 *#6&'$,
 (0+##)"%  36&%2  %6'2'  %+''  *#')6*%#  ,*(!".%  ;*()"#3&#"1  %2("3<

*+4.)0,

 012'%#*(, (. *!$#$) *+6#0% ,*(1#"($% *#,(&+% $(% %- "25%, "(.-%) %+#"!$
 "!$) 3!#(', ,6#,5) 7*(+ ./("2% *&6#' )2# *#",!% *#+(3'% )2 7*(",#)6,) 91%+
 %+#*+  *#,(&+%  )2  %*#)(61  (.  ,'(++  *+2,  %+#2$"%  %$."6,  7(3%#*(,  )2  #*'5%
 %."3 *$ *$&#' *(1#"($% *#,(&+% )2 %*#)(61 *+(!, .,!"# ",8#' (0#1(2 !#5(1)
 /(("!4'  /(+8"#$  #$  *#",!  (3(#)6  /$#  /(3(!(  (3(#)6  /$  ,012'%#*(,  )2  #!*1)
 ,*#'&'#&' 7% %)$ *#6(,* )2 %),5 *#"(2.'% %3('%#*#'$ ,%26') %.)% /)#$ ./("!$
 ;$ %(*#0)!%2 ,*#,(&+% )2 %(+(*+) (1#"($% 3#!($% (!"-$ *$ )6#1, *.1#% #- %3,#6#

.*#(4(4,% /%(*#(#.-, /(*(6) *#68#1

.,, &41 ,/2  *+
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 *#. !$#-!*. "$%/.–0!( &*. — I !"#$!% 5#)!$ :1 )-$
79?.)#5+ "$%/–0!(

!++6 .1

 (*"#4' ('#$)#7(, /.4% 423(54 $#% (. *"#5(, (1#"($% 012'%#*(,, *!0#' *!$#$)
 .%(&"31 )2 8#4) 91% $#% 3#!($% *$ (.# ,(1#"($% 3#!($% *5#!) @.1%# 2%)(%5% *+'$3

1Eric Stein )2 *("#(&% #+#2),

 "Tucked away in the fairyland Duchy of Luxembourg and blessed, until
 recently, with benign neglect by the powers that be and the mass media, the
 Court of Justice of the European Communities has fashioned a constitutional
framework for a federal-type structure in Europe."+/

 01#2% )2 #(1' 4*(,'4 5#-(!, Stein )2 #(",3 #.- %)$ *#"#2 *,(*. "!$) "#26.
6 (. "(,4%2 ,Federico Mancini

 *"84'  ,&6)  +',&%5#!.  ;$'#"  *+'$<  %+'$%  *$  34'):  ,2!  012'%#*(,4
 ,012'%#*(,  (3(#)6  ,3#4('  *#6&'$,  ...%1#"($,  ()"31  %+,'  7(6')  *(*5#!
 %)(%5% 012' *:+#()6# %"(2(% %)#!*% )2 %)$ 3!#(', ,*#+("05#3 %'. )2

+.4.*(1#"($%

.7/*+ 230 8!,3 .2

 (1#"($% 012'%#*(, ,%)(%5% *+'$) .,/ ;(64 (1#)6 #*#.'4) /$*%, (. 7#60) 7*(+
 *"('2 )6# (0#1(2 !#5(1 )6 /(351#' %5#!) 012'#(*, .%5#!) 012'#*(,. 351*'

 Francis Geoffrey Jacobs, Is the Court of Justice of the European Communities 1/8 #$"  *(
 a Constitutional Court? in CONSTITUTIONAL ADJUDICATION IN EUROPEAN COMMUNITY

 AND NATIONAL LAW 25 (1992); Ole Due, A Constitutional Court for the European
 Communities, in CONSTITUTIONAL ADJUDICATION IN EUROPEAN COMMUNITY AND NATIONAL

 LAW 3 (1992); Jens Rinze, The Role of the European Court of Justice as a Federal
 Constitutional Court, 5 PUBLIC LAW 426 (1993); STEPHEN WEATHERILL, LAW AND

.INTEGRATION IN THE EUROPEAN UNION §6 (1995)
 Eric Stein, Lawyers, Judges, and the Making of a Transnational Constitution, 75(1)  +/

.AM. J. INT'L L. 1 (1981)
."constitutionalise" "#5',  +'

.0* 24% )(6) ,Mancini  +.
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 7*#+#()6# 7*#15* *$ 6#,5) *#.'4% /%) *(+5#' /(()"31 /(+,',# ,*#(#2"% *3"1%
 (.  "#",  012'%#*(,  )2  #(*#(#.'4,  732  5"1,  )(6)  7#(3%'  .*#()"31  *#(#.'4  )2
 %$("5 ,9. )6 ;4#+ .)).%#7'#$&#( (), %)$ /(3(51* $)'' 7.$ (1#"($% 012'%#*(,
 012'%#*(,  )2  #3(51*  *$  *5-!'  %)(%5%  *+'$)  *  ;(64#  .,/  ;(64  )2  %)(,5'
 *#+#2% *#+'$% (1(64' /(,"2 /+'#$ 7#.+ .3#!($, *#(#2"% *3"1% 7#+8+' )6 %"('2,
 "-8+  %-  )3,%  /)#$  ,*#(*"#4'%  *#5#!,  ),#5'.  4/((4)54  /(1(64  /+($  3#!($%  )2
 (3.  %-  (+#2,  7($  ,#+*63)  ,9.  /#2'  .(1#"($%  3#!($%  )2  /((3#!((%  #(1#$'#  #%+,''

.%5#!) 012'#*(,. /8 351*' (1#"($% 012'%#*(, (. (4(4,% #++#6(0 *$ "#*4)

&!-5*# Francovich 2!1–)3$+ Van Gend en Loos 2!1–)3$/ .3

#*(,  (1).  *"#5(,%  *15*'  *!(*1)  (-."'  /"#8  %*((%  %"(2(%  %)#!*%  *+("05#3
 +,Van Gend en Loos 7(3#541, 012'%#*(, )2 #*6".% "!$) 3((' .(1#"($% 012'%
 #(*#6(,5 *#6&'$, 6 *(1#"($% *(012'% %(&"80+($% 05(#"1 )2 #2#'('# #*5'6%#
 (012'  "02'4  %)(%5%  *#(%  ",3,#  %"(2(%  %)#!*%  7#"56)  "2$,  012'%#*(,  )2
 #22! "2$ ,*#",!% *#+(3'% 3&' *"#5(, )2 *#+#*(5 8#14) 012'%#*(, )!% 6 423!
 Costa *2"1 "!$) "*#( 3#6 #",8*% %)$ *#"#5(, .7*#+#,(", *(*#6'2' %6(81' "5(6,
 %3'62 ,ENEL *(5)0($% )'2!% *",!, *#(+' )2 7%()6, %(% %04#5 34#6 +5.v. ENEL
 %'$)%% 5#!2 %+60, ,)'2!% *",!) #,#! *$ /)2) ,"(4 %04#5 34#6 .%0"1% (+1)
 "!$)# ,#*'#6) .%)(%5% *+'$) ,* ;(64 *$ "*#4 $#%2 "!$' (5#!#(*), #+(% (5)0($%
 /((012'% /(.()%% (. %()0($ *)2'' %+60 ,(5)0($% (*5#!% 012'%#*(, )2 #*6".%
 %'$)%% 5#!) /$*%, 5#41) (5)0($% 012'%#*(, )6 %(%2 "!$' /((5#! /+($ /'&6
 38+ 6(".% (1#"($% 012'%#*(, .%)(%5% *+'$ )2 %"#"2$ "!$) 55!+ "2$ ,(5)0($%

17#2)% #-, 541# ,%()0($ *)2''

 /6  ,%)2'  *#34#'  /6  ,7'-,  ),8#'#(*),  /#(5  *)6,  %)(%5  *'5%  (3(#)64
 "#2(',  8#&(()  *#"2.#  *($'&6  *(012'  *#"2.  /6  ,%)2'  *(012'  *#(2($
 *",6%' #$ *#+#,(" *),8%' *#6,#+% *#(2'' *#(#.'4 /6 3!#(',# ,('#$)#7(,%
 7%(*#(#.-  *$  *#",!%  *#+(3'%  #)(,8%  6  %)(%5%  )$  *#+(3'%  7'  *#(#.'4
 *$ 7% *,((!'% 012' )2 *."6' 9. #"&(# ,/(),8#' /('#!*, (. /$ ,*#(+#,("%
 "#5' 6 %+'$% 7' 6,#+% 7(3% (. $&#( )(6) "#'$% ).' ...7'&6 *$ 7%# 7%(!"-$
 #$ 6".#' *#(%) ,("#5'%# 3!#('% #(1#$ )2, ,)#.( #+($ 6 (#)*#(*), (012'
 #(1#$ *$ 3,$) (),' ,$%* "2$ 7*"#& $%* ,*#('#5' 7(3 *#$"#% (3(#)6 "*4+

4.514, )0#( %'&6 %)(%5% )2 (012'% 4(4,%2 (),'# %)(%5% 012'.

.', 24% )(6) ,Van Gend en Loos *2"1  +,
6')+ &'6, ,'5 24% )(6) ,4(1#"($% 3#!($%4 9((" /8 #$" .*. 24% )(6) ,Costa *2"1  +5

.')(
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 012'  )2  *:+#()6%  7#"56#  %"(2(%  %)#!*%  7#"56  6  %)$  )-",#*#+#"56  (+2
 )2  %(&-()"31%  7#(6")  7.#*  #(3!(  /(5&#(  514  $))#  ,%-  *$  %-  /('()2'  6 %)(%5%
#,), /((#&'# ,7'-% ;#)! /6 /('&6*'# /(+*2' %)$ *#+#"56 (+2 +).(1#"($% 3#!($%
 /(&#!+% /().% *$ #) /(5(+6' /% .(1#"($% 012'%#*(, )2 *(012'% %((26% )2 %,()
 7.$ $#% (1#"($% 012'%#*(,2 *()$#014+#5 %'.4% ;#4,) "#&(* "2$ %5(41 2#,(8)
 7*".% /&6, .#(*#5(41 )., %)$ *#+#"56 2(83'# "-#! 012'%#*(, .%5#!) 012'#*(,
 Van Gend en Loos  7(3%#(541,  012'%#*(,  ),(52  *#6".%,  *#",!%  *#+(3'%  )2
 #'#3(5# #!#*(1 *,#0) #))% /(!+'% *#+#"56% (+2 *$ 7'&6 )6 *#+(3'% #),(5 ,Costa##

.*(1#"($% %(&"80+($% 9()%* )2
 )2  *#+2"1  (.  %*((%  *(4(4,%  7*+60  .%()8+$'#  *1"&'  "5(6,  #6'2+  *#$!'
 012'  )2  *:+#()6%  7#"56  *),5#  (1#"($%  3#!($%  012'  !#",  /(('#$)%  /(5#!%
 #6(,% 7%(!"-$ ,7*0(2) .*#",!% *#+(3'% )2 %(0"5#'3% *#+#"56 *$ /("*#4 %)(%5%
 *#"(!,  6  "*#(,  *(0"5#'3%  %)#61%  9"3,  /(('#$)%  7#0)2%  *#34#',  /*.('*  *$
 7%(!"-$ 7#&") %"(*4, *#3'#6 (1#"($% 012'%#*(, )2 #(*#6".%2 7$.'# 6 *#(21#!

.*#",!% *#+(3'% )2 /(55#!'%#(*, )2 /%(*#3'6)#
 /2(()# *(012'% %(&"80+($% 05(#"1 *$ 5('6%) %+##. 9#*'# ,%)$ *#$!' ;$#)6
 #(*#6".%, #"(.% *#",!% *#+(3'% ,#"2 "!$'# 6 %)(%5% *+'$ )2 %!#"# %(*#+#"56 *$
 #6,5+2  /(!+'%  *#+#"56)  #'(.4%  %26')#  )(6)  *#".-+%  *#2"1,  012'%#*(,  )2
#*(, 6(".% '((' *+2, .(#%(2 ). $)) #*"#4', (1#"($% 012'%#*(, 9(2'% 6 7%,

 *6(,5) %(!+% /#2((, %)2. "2$ ,%()0($ *)2'' 38+ +0franchovich *2"1, 012'%
 #- %(!+% )2 %'#2((#($' %$&#*. .7#6"(1#()3! /(5(46' )2 /(3,#6) /#'(+('#((#&(1
 7($2 7##(.' (. 6,5 012'%#*(, ./5(46' *$ 6#,*) /%) "21$*% $)# ,/("*#6% #681+
 ,%(!+%%  /#2((,  %)2.  "2$  ,%()0($  *)2''  ,(#!*  ,/((#&(1  ),5)  *#"21$  /(6,#*)
 3#!($%  (!"-$  #(1#)62  7#"5(6%  *$  8(&%  (1#"($%  012'%#*(,  ./(6,#*%  *$  *#&1)

1012'%#*(, )2 #+#2),# .%(!+% /#2((, %)2. #- /$ /*+(3' *$ 6#,*) /()#.(

 ,#"6"6*( /%, *#".#'% *#(#.-%# ,2)!(* %)(%5% ()). )2 %$)'% *#(,(051$%4

 *()"31% *"84', (1#"($% 012'%#*(, )2 #3(51*,# %1#"($ )2 %(&-()"31% 9()%*, 7#(3)  +)
 ALEXANDER H. TRECHSEL, TOWARDS A FEDERAL EUROPE (2006); GUY VERHOFSTADT, 1#$"
 THE UNITED STATES OF EUROPE (2006); JOACHIM J. HESSE & VINCENT WRIGHT (EDS.),
 FEDERALIZING EUROPE? THE COSTS, BENEFITS, AND PRECONDITIONS OF FEDERAL POLITICAL

 SYSTEMS (1996); MICHAEL BURGESS, FEDERALISM AND THE EUROPEAN UNION: THE

 BUILDING OF EUROPE 1950–2000 (2000); Jean Mischo, The Contribution of the Court
 of Justice to the Protection of the "Federal Balance" in the European Community, in
 JUDICIAL REVIEW IN EUROPEAN UNION LAW: LIBER AMICORUM OF LORD SLYNN OF HADLEY

.59 (2000)
 .Joined Cases C–6 & C–9/90, Francovich v. Italian Republic, 1991 E.C.R. I–5357  +0

.2Francovich *2"1 17)%)3
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 /%(*#(#.-  #681+  /%,2  /("5',  /(5-+%  *$  6#"1)  /(3(!()  "21$*(  $)  /$
4.%",! %+(3' (3(#)6 *(1#"($% %)(%5% 012' )2 %"1% *#,56,

 /($+*  %2#)2  ,(&%#  ,*),8#'#(*),  %+($  *#("!$%  (.  *$-  /6  6,5  012'%#*(,
 *#(#.- )2 7+.#* 2,3 7/(!"-$) *#(#.- 5(+6%) *,((! %(!+%% 2$3 1%- 8#4' *#6(,* /#(5)
 7(,)  !"-$)  /"8+2  5-+%  7(,  (*,(4+  "25  /((5*%)  ,((!  283  7%(!+%,  (#%(-)  7*(+  %)$

.%(!+%% )2 %'#2((#($
 3#,(64  5"  /(*(6)  %$"+  %)(%5%  012'  )2  *:+#()6%  7#"562  ;$  (.  283#(
 %-  7#"5(6  (.  (1#"($%  012'%#*(,  "(%,%  ,%"(2(%  %)#!*%  7#"56  )2  4"*#(  (+#844
 International  *2"1  ,%'8#3)  .(1#"($%  3#!($%  012'  )2  *:+#()6  6  $#%  7.  #'2.
 /(14.  *351%  *2"#3%  *(1#"($  %+5*  )2  %*#(5#!  ,(,4  %,4+  Handelsgesellschaft
 *($)5!%  *#(+(3'%  *"84',  *"&#('%  *($)5!  *"&#*  )2  $#&(()  *#+#(2"  *),5)
 (14.%  7#35(1%2  6,5+  %+5*,  .(Common Agricultural Policy – CAP)  *1*#2'%
 (+'"8% ()"31% 012'%#*(, .7#(2("% *1#5* 92', *($)5! *"&#* %$&#( $) /$ 0)#!(
 .*(+'"8%  %5#!,  *#+8#6'%  3#4(#*#(#.-)  %"(*4,  3'#6  7#35(1%  (14.  0#)(!  (.  6,5
 ('#$) (+#(&#0(04+#5 5#! /$ %*((% (1#"($% 012'%#*(, )2 #*6".%) %",6#%2 %)$2%

6 (. *#"#", 6,5 (1#"($% 012'%#*(, .*(1#"($% %)(%5% 012' )6 ",#8

 5#! )2 #15#* ...$'#" *+'$' 6,#+% 5#!) 38+*%) /()#.( /+($ 012'%#(*,4
 /(+#6(0'  /(612#'  *#(%)  /()#.(  /+($  %",!  %+(3'  9#*,  #*612%  #$  (*)(%5
 #$ %+(3' %*#$ )2 %*5#!, (#0(, (3() *#$,% *#(4(4, *#(#.-, 68#1 %- 5#!2

+*4.('#$)% (*5#!% %+,'% *#+#"56,

 /("(38'% ;$ 2(# 6 *(*((6,# %+#60 /(4!( *."6' %!*1 012'%#*(, )2 #- #*2(8
 /(4"0+($ )6 78%)# "'2) #4(+ "2$ ,/(('#$)% 012'%#(*, 7(,) #+(, 6 %"#.6 %*#$
 ,/((*12#4'  /)2)  7#.+  %(%  (1#"($%  012'%#*(,2  $)$  ++./(('#$)  /((+#(&#0(04+#5
 012'  7(,  (33%%  3#,(.%  7#"56  )6  /8  44#,'  (1#"($%  012'%  (.  *#2"#1'  "(%&%#
 /+'#$  (1#"($%  012'%#*(,  )2  "*#(  *"!#$'  %5(41  .('#$)%  012'%  7(,)  %)(%5%

+(.012'%#*(, )2 *("#5'% #."3 *$ %.(2'% 3,, 3, 9$ ,#- %"%&% %5-(!

 Case 11/70, International Handelsgesellschaft mbH v. Einfuhr-und Vorratsstelle fur  +*
.Getreide und Futtermittel, E.C.R. 1125 (1970)

 #(*#0)!%'  ,)2')  ,%)#62  (1.  ,*'(#4'  %3(',  7((36  *.2'+  %+#60%  /(4!(%  *."6'  ++
 (. 7((&) /#5'% /8 7$. .*) 24% )(6) #$" 6 (+)#1% (*5#!% 012'%#*(, )2 .//) *+2'
 *#+(3'%' 5)!, 7.2 ,*!$ %3(!( )$. /(('#$)% 012'%#(*,) 4!((*%) "21$ /$ "#", $)
 *#$."6%  7(,)  *#+#()6%  *#(012'%  *#$."6%  7(,  *#2(8,#  *#3'6,  (+#2  /((5  *#",!%

.*#.#'+% *#(012'%
 Case 70/77, Simmenthal SpA v. Amministrazione delle Finanza  *2"1,  ,)2')  ,9.  +(
 5#!% (1#)6 #)0#%2 "2, $#,(( )6 /()0(%, %5462 ,dello Stato, E.C.R. 1453 (1978)
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 #(",3, /((4) (#$" %5#!) 012'#*(, $#% (1#"($% 012'%#*(, /$ %)$2, 7#(3% *$
1Francis Geoffrey Jacobs ()).% 0()5"1% )2 /('4"#1'%

 !.#+)# ,(*5#! 012'#*(, )2 %)0' /(*(6) 6&,' 7.$ 012'%#*(,2 7*+(%,4
 6#3' 7(,%) /()#.( #+$ ,#)2 7(3%#(541, /((*5#! *#+#"56 !*(1 $#%2 %3,#6%
 %!0#% 012'%#*(,, .012'%#*(, )2 #(*#(#)(61 #+,#% $) /('(#4' *#'#5',
 )6 ($3##, *#44#,' %)$. *#"#5(, .&(0()#1: 012'#*(, $#% (. *"#5(, /(*(6)
 *".#' %+($ #+($"2 (1. "2$ ,(*5#!% 012'% *"#* )2 82#'% /6 *#".(% "4#!
 ,*#(+23! *#(012' *#5(+.0. *#$"(%) )#.(2 %' *2"#3# ,*#",!% *#+(3'% ).,

.012'% )2 %+#2 %4(1* #)(1$# ,*#+2"1) *#+#2 *#2(8
 %"#&' 4#+' 7($ ,*#(#.'4 "#-(, )2 %4(1*% )6 *44#,'% ,*(*)(%5% *."6',2 $)$
 ,012'% *#"' )6 44,*%) %"#'$ 7.$ %)(%5% /$ ,(+#(&#0(04+#5 0#1(2 )2 *'(#4'
 %)(%5% (34((' #+##.*% (1#"($% 012'%#*(, *$ /++#., .%(34((' #+##.*%2 (1.
 9)($#  %3#5+  %*#$'  #,2#((  6  *#(+#(&#0(04+#5  *#5#)!'  #)(1$  6  *#5#)!'2
#(*), *#1#.* #(% "2$ ,",6, #4#+2 *#0(2, /#5', ,(012' 7#"*1 *#6&'$,

(/4.*#(+4"% ;$ /(*(6)# *#!)&#'

0#!0#./ 0#%-$ :&!3-"7!* 2#'!* — II !"#$!% 5#)!$ :. )-$

!++6 .1

 *'(#4' %'" %"#'2 *#",!% *#+(3') (. *#+#2% #(*#5(41, !(.#' (1#"($% 012'%#*(,
#*(,' 2"3+% 7#-($% ,*6 %*#$, /)#$ .,"6*%) 012'%#*(,) #) )$ %,2 ,*#+#,(" )2

 *#+(3')  (1#"($%  3#!($%  *#34#'  7(,  *'((5%  *#2(8"%  7'  7("2(',  612#'%  ,012'%
 ,#)2 *#'3#5 *#5(41 *#"*#42 *#6".% ),5) 012'%#*(, *$ /(*(6) 6(+' (',*#",!%
 %(&"80+($% *#!*1*% )6 7% *#6(".' *#.)2% /%) 2(2 /('#!*, 5#41)' 6+'(%) #$

.3#!($% (!"-$ )2 *#(4(4,% /%(*#(#.- )6 7%# *(1#"($%

 012'%#*(,  .%)(%5%  (5#!  *$  /("*#4  /((5)0($%  /()0(%%  (.  7$#,(%  760  ,(5)0($%
 2"3+ $#% /$ /8 ,%)(%5% 012' *$ /2(() ,(#!' (5)0($% 012'%#*(, (. 6,5 (1#"($%
 Joined Cases C–46 & 1/8 #$" ."*#( "!#$' 55!+2 (5)0($ ('#$) 5#!' /)6*%) 9.,

.C–48/93, Brasserie du Pecheur SA v. Germany, 1996 E.C.R. I–1029
 PAUL CRAIG & GRAINNE DE  1)&$  /8  $,#'  0#0(&%  .,.  &'6,  ,*(  24%  )(6)  ,Jacobs  (/

.BURCA, EU LAW: TEXT, CASES, AND MATERIALS 99 (3rd ed., 2003)
 Jean–Paul Jacqu#, The Principle of Institutional  1#$"  (34#'%  7#-($%  7#"56,  7#(3)  ('

.Balance, 41 COMMON MKT. L. REV. 383 (2004)
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92Les Verts v. European Parliament 0%-$ — 2!1–+,(6 "7/+-$. .2

 !*1)  !#.%  *$  (1#"($%  012'%#*(,)  5(+6'  %)(%5%  *+'$)  .,/ ;(64  ,)(6)  "#'$.
 )2 #(*#)#,8 *$ *!$#$) /!#* 012'%#*(, /)#$ ,#)2 (0#1(2% /-(,(05$% *6("( *$
 ,*$- /6 .*(04(,(05$% #*#)(61 )6 *"#5(, 6#+') %4+'# 7#-($ )6 "'#2 9.,# ,%- ;(64
 7.# ,3#!($% *#34#' *$ /(,"6'2 /("5', /8 )#61) 44%' #+($ (1#"($% 012'%#*(,

.3#!($% *#+'$ (1#)6 %6,5+ $)2 *#.'4 *"38%, 9"#& %)8*' "2$.
 *#"(!,,  %+#2$")  %33#'*%2  *(0()#1  %8)1'  %*((%  *"*#6%  Les Verts  *2"1,
 %,&5%%  "#6(2  )2  ,#2(!%  *0(2  .'(+5 *+2,  #'((5*%2  (1#"($%  0+')"1)  *#()).%
 #33#'*%2  *#8)1'  )6  $&#(%  0+')"1,  ",.  *#8&#('  #(%2  *#8)1'  %1(36%  %6,5+2
 "-!% 71#$ *$ %6,52 %0)!%% )2 %)#0(, *$ %2"3 *"*#6% .%)$ *#"(!,, %+#2$")
 *+'$)  ../  ;(64)  /$*%,  (.  6,5  012'%#*(,  .*#8)1'%  7#'('  *"84',  *#$&#%%
 012'%#*(, "(%&% #*6".%, .*#8)1' 7#'(', %()1% 7((+6, 5#41) *#.'4 #) 2( %)(%5%
 *+'$  (3(#)6  %'5#%2  *."6'%  )2  %((1#$)  "2$,  *#(*#6'2'  *#"%&%  %'.  (1#"($%

.(0#1(2% !#5(1% )2 #*#,(2!) 68#+, /8##'. ,%)(%5%
 *#",!% *#+(3'% 7% 7.#)6# ,012'% *#"' )6 *44#,' %)(%5% (. 2(83% 012'%#*(,
 !#5(1'  5#'!)  /()#.(  /+($  ,(1#"($%  0+')"1%  ))#.  ,(1#"($%  3#!($%  *#34#'  7%#
 *#," /(+2 (. "'$(( .%)(%5% *+'$ *$ *#'$#* /%(*#(#)(61 /$ 53,(( #,2 ,(0#1(2
 012'%#*(,  "(.%  #-  #*"%&%,#  ,#(*#(#)(61,#  #,  %".%  "4#!'  (1#"($%  0+')"1%  ),4
 %5(5!%  9()%*,  (1#"($%  0+')"1%  )2  #*#(-."',#  #*#,(2!,  /8  ,"*(%  7(,  ,7("2(',

.(*)(%5%
 %+'$4.  %)(%5%  *+'$  *$  012'%#*(,  "$(*  #-  %2"1,  #*0)!%,  ,9.  )6  ;4#+
 #(",3, 2(83%# 9(2'% 012'%#*(, (,.4*(012'% %)(%5% )2 *(4(4,% *(+#(&#0(04+#5%
#*(,) "21$) %"0', /(.()%# *#(012' *#1#"* )2 %')2 *."6' %++#.4 %+'$% (.
#*(, ,*#"!$ /()(', (5.4*#34#'% (3(#)6 #&'#$2 /(36&% )2 /*#(5#! )6 !51) 012'%

 Anthony Arnull  &1#"1  .%5#!  )2  %-'  %+#2#$)  ;5#*  %)(%5%  *+'$)  5(+6%  012'%
6 (1#"($% 012'%#*(, )2 #- #*6".%, (. "(,4%

 *)0#'%  %,#!%  7(,  "28)  %4(+2  9.,  ,*("21$#(*),  %)0'  )#'  3'6  ;$#%<4
 *."6'% 7(,) #()(,5'# ;%+'$) ../ ;(64 /#(.< %+'$) '05 ;(64) /$*%, #()6
 **) %+#.+ "!, 012'%#*(, .*#+'$, %6,5+2 (1. ,*#1#"* )2 *')2#'#$)%

()4.%)(%5, 5#!% 7#0)2 )2 #3#,(. *$ !(0,%) 9"#&) %'(35 *#.-

 17)%)3  Case 294/83, Parti Ecologiste 'Les Verts' v. Parliament, E.C.R. 1339 (1986)  (.
.2Les Verts *2"1

.., &41 ,/2  (,
./2  (5

 Anthony Arnull, Does the Court of Justice Have Inherent Jurisdiction? 27 COMMON  ()
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 $)#)($  /)#$  .Les Verts  *2"1,  *.)  5(!"%  012'%#*(,  (.  760(#  76#0%  $#,(
 0+')"1) "'2(%) %.("& %*((% 6#3' %)$2% %)#6 %*((% ,5412 (1. 012'%#*(, 541
 ),(5 %5(5!% 9()%, 0+')"1% )2 #3(51*2 (1#)6#;$ ,*#6(,* (+1' *#+(4! (1#"($%

.012'%#*(, )2 #(*#5(41' %)#6. ,%23! *#6'2'

0%-$ — .)!)5. 9!+.( "7/+-$. +% 0#6/3. (5-/   .3
96European Parliament v. Council (Chernobyl)  

 %"5'% .%5(5!% 9()%, (1#"($% 0+')"1% )2 #3'6' *$ 012'%#*(, 5-(! #- %2"1,
 -#!$) ;4 6,5+ %55!+2 %+5*, .'(+0 *+2, )(,#+"&&, (+(6"8% "#.% 7#4$ "!$) 6"($
 %+5*) (5#!% 4(4,% (. %+60 /("2% *&6#' .7#-' ("&#', "*#'% (,(05$#(3"% "'#!%
 4(4,% (. 760 (1#"($% 0+')"1% /)#$ ,(Euratom) /#0$##"($% *+'$) ,' ;(64 $#% #-
 *3'#6  %-  ;(64  (1#)62  "!$'  *$-#  ,%)(%5%  *+'$)  (a)100  ;(64  $#%  7#.+%  (5#!%
 (1#"($%  012'%#*(,  .%5(5!%  9()%,  *#1**2%)  "*#(  %,!"  *#.-  (1#"($%  0+')"1)

6 (. 6,5

 (34#'%  7#-($,  *#54#6%  *#+'$%  *#$"#%  (.  !(0,%)  012'%#*(,  )2  #*,#!'4
 $) ,/("!$ *#34#' )2 %)$ #'. ,0+')"1% *#(#.-2 8#$3)# ,7$#)', *#'2#('
 7*(+ "2$ *#+'$, *#$&'+% %)$ 7(,' *#+('- *#(012' *#1#"* #(%(2 (),' #"1#(

(*4.)(6( 71#$, 7'2(()

 %5(5!% 9()%*, (1#"($% 0+')"1% )2 #3'6' *$ 012'%#*(, 5-(! #- #*6".% 7')
 %(%  (.  012'%#*(,  6,5  7(3#(541  )2  %"#2,  .#'(6  *#&6##(%%  *,#!  *$#  *(1#"($%
 ab %)0, %"#'$% %)#61% ,%'((5*% $) #-# (1#"($% 0+')"1% /6 *#&6##(% *2"3+ /$
 %"1%4 *+(!,, $(% (1#"($% 0+')"1% /6 *#&6##(%% *,#!' *#')6*%%2 "!$' ,initio
 514  ).  7($  (+.%)(%5%  *+'$)  .,/  ;(64'  %)#6.  ,4*(*#%'  *()"#3&#"1  %2("3  )2
 7#6"(8%  *$  "21$%  )..  /&'&)  #*+##.  )6  *#3(6'  012'%#*(,  )2  %)$  #(*#5(412

.(1#"($% 3#!($% *#34#', *#0)!%% *),5# %5(5!% (.()%* *$ 7((1$'% (0"5#'3%

 The Lord Howe of Aberavon, Euro-Justice: Yes or 1/8 #$" .MKT. L. REV. 683 (1990)
.No? 21(3) EUR. L. REV. 187 (1996)

.Case C–70/88, Parliament v. Council, 1990 E.C.R. I–452  (0
..) &41 ,/2  (*

 Case 138/79, Roquette Freres v. Council, E.C.R. 3333 §33 (1980); Case 1%'8#3) ,#$"  (+
 139/79, Maizena GmbH v. Council, E.C.R. 3393 §34 (1980); Case 1253/79, Dino
 Battaglia v. Comm'n, E.C.R. 297 §17 (1982); Case C–417/93, Parliament v. Council,
 1995 E.C.R. I–1185 §9; Case C–21/94, Parliament v. Council, 1995 E.C.R. I–1827

.§17



#5$"'6#$)',$*0'$#%!1

236

034)+&',0'/!-42#'(")*

 0#(!:7. +% .!0#"+5. +#"!(( &!!/#*+. "$%/.–!0( +% &0#6/3   .4
99Foto-Frost 0%-$ — 0!$#-!*.

 *0)!% )2 %*#)0, )6 -(".%) ('#$) 012'#*(, )2 #*#.'4 *((8#4 %+#3(+ #- %2"1,
 012'%#*(, .*(*)(%5 %+5* *"1% 9#* %),5*% #- %0)!% (. %+60, *(1#"($% *#,(&+%
 *#34#''  34#'  )2  %5(5!  (26'  )0,)'  /(6:+'  /(('#$)  012'#(*,2  6,5  (1#"($%
 #- *#.'4 '//.*(*)(%5 %+5* %"A1' *(1#"($% *#,(&+% *0)!% #,2 %"5', /8 ,%)(%5%
 ../ ;(64) /$*%, (. "(%,% 012'%#*(, '/'.(1#"($% 012'%#*(,) (36), 71#$, %"#4'
#(*,) .(1#"($% 3#!($% 012' )2 3(!$% #+#(,& *"('2 )6 351#'% $#% ,%)(%5% *+'$)
 012'%#*(,  )2  *('35'%  #*6".%)  #-.  %(8#4  *#+1%)  *#.'4%  2(  /(('#$)%  012'%
 %*+5#%  $)  /(('#$)%  012'%#(*,)  /)#$  ,%)(%5%  *+'$)  .,5 ;(64  (1#)6  ,(1#"($%

6 (. 6,5 (1#"($% 012'%#*(, .%)$ %5(5! (26' )0,) *#.'4%

 *#34#' )2 %5(5! (26' )2 /*#)0, )6 "(%&%) *#.'4 7($ %)$ 012'#(*,)...4
 Case 66/80 International)  ...#*6".%,  012'%#*(,  2(83%2  (1.  .%)(%5%
 012'%#(*,) #+5#%2 *#(#.'4% )2 *("5(6% %"0'% ,(Chemical Corporation
 /2#(' %)(%5% 012'2 !(0,%) $(% ;%+'$) .,5 ;(64 /#(.< '** ;(64 (1#)6
 "5(6, *,((!' *#3(!$) *$- %2("3 ./(('#$)% 012'%#(*, (3(#)6 3(!$ 71#$,
#(*,  7(,  *#5#)!'  .5"1%  )6  3'#6  *(*)(%5  %5(5!  %26'  )2  #15#*  "2$.
 *#12#!  /((*)(%5  %5(5!  (26'  )2  /15#*)  "2$,  *#",!%  *#+(3',  012'%
 )2 *(4(4,% %2("3% *$ *#"A1'# ,(*)(%5% (012'% "34% *:3!$ *$ *#+.4'#

'/.4.*(012' *#$3#

103Grogan 0%-$ — 0!7#!:#"!"37#) ./-#7 +#"!( !(4+ 0#!7!1/. .5

 (1#"($% 012'%#*(,2 %3,#6% *$ "($%) (3. #, 2(2 9., $(% %- 7(3#541 )2 #*#,(2!
 6#+') *#)1% *6(+') *("($ %3#8$ %25(, 7+3 %"5', .#(*#(#.'4 ,!"' *$ /#!*) 63#(
 *#6&,'% *#$1"' )6 63(' (13 <(1%) *#"21$% *$ /(0+3#04 *#3#8$ %'. )2 7%(8(&+'
 /((!) *#.-% '(+, *+2 7')# ,("($% 5#!% (1#)6 *#"#4$ *#)1% .%()8+$, *#(5#! *#)1%

 17)%)3  .Case 314/85, Foto-Frost v. Hauptzollamt Lübeck-Ost, E.C.R. 4199 (1987)  ((
.2Foto-Frost *2"1

.'( &41 ,/2  '//
 Case 66/80, SpA International Chemical Corporation v.  1/8  #$"  .'0  &41  ,/2  '/'

.Amministrazione delle Finanze dello Stato, E.C.R. 1191 (1981)
.') &41 ,/2 ,Foto-Frost *2"1  '/.

 Case C–159/90, The Society for the Protection of Unborn Children Ireland Ltd. v.  '/,
.Grogan, 1991 E.C.R. I-4685
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 012'%#*(,) %+1 3+)"($ )2 7#()6% 012'%#*(, .*("($% %5#!, *+8#6' ;$ "C:6% )2
 ,%)(%5%  *+'$)  .,5  ;(64  (1#)6  ,*('35'  %6".%)  %25,%  9()%)  /$*%,  (1#"($%
 (1) 4*#"(24 *+(!,, $#% %)1% 6#&(, /$% 2$3 1*#)$2% (,8) #*63#*##! *$ 25(,#
 *#)1% 6#&(, )6 )0#%2 "#4($% /$% ,7. /$# ,2%+'$) )/ ;(64 /#(.3 %+'$) 0/ ;(64
 5( ;(64 /#(.3 %+'$) )( ;(64 )2 %"1% /#2' %- "#4($, 2( /$% 2,3 8%- 7#"5(6 "1'

8*#"(2 *514% 21#!, 54#6% ,2%+'$)
 ,#-  *("4#'  %(8#4,  #(*#(#.'4  ,!"'  *$  /!*#  #(3(  *$  ),.  (1#"($%  012'%#*(,
 %6(,5 ).' 6+'(%) 0()!% 012'%#*(, .3+)"($, "*#(, /(2(8"% /($2#+% 3!$, *68#+%
 %"4#$, %)(%5% (5#! *$ %"A1' %+($ 3+)"($2 6,5# ,*#)1% 6#&(, )2 *#(5#!) "2$,
 7%,2 *#",! *#+(3', *#)1% *#6&,'% *#$1"' )6 63(' <(1%) /(0+3#04 *#3#8$ )6
 ,7. )6 "*( ./(0+3#04% *#)(61, *#,"#6' 7+($ 7'&6 *#$1"'% 3#6 ). ,(5#! )#1(0%
 *#(+(3'  4(4,  )6  /(*#"(2  )2  %6#+*%  21#!  *$  )(,8%)  *#($2"  *#",!%  *#+(3'%
 %(%(  $)  "'#!%  *&1%  "#4($,  (.  012'%#*(,  6,5  (!.#+%  "25%,  .*53&#'  *("#,(&
 *#)(61, )). #546 $) ;$ /(0+3#04% *#3#8$2 "!$' /("#'$% /(1(64% *$ "1%) (3.

.4*#"(24 7*'. ,2!(%) %(#26% *().).

234 9!+. — III !"#$!% 5#)!$ :# )-$

!++6 .1

#(*,  )2  /%(*#0)!%  )6  /("#6"6)  012'#*(,.  351*'  #+($  (1#"($%  012'%#*(,
 *#6&'$,  7#"!$  54#1  )2  3(51*  $)''  $)$  ,*#",!%  *#+(3',  /(('#$)%  012'%
 #*6".%)  "(,6%)  /(('#$)%  012'%#(*,  )2  6 %,#!%  /('(#4'  /("5',#  6 *#"21$%
 012'%#(*, "2$ %)(%5% 012', *#54#6% *#(8#4 (1#"($% 012'%#*(, )2 *('35'%
 ;(64 ",6,3 %)(%5% *+'$) .,5 ;(64) /$*%, .7'(6 33#'*%) /(63#( /+($ /(('#$)%

12%+'$) '**

17((+6, *#('35' *#6".% 7*() *#.'4% $%* (1#"($% 012'%#*(,)4

7#- %+'$ 2#"(1  2$3

 %)(%5%  *#34#'  (3(#)6  #),5*%2  %5(5!  (",3  )2  /*#+2"1#  /*#15*  2,3
7(-."'% (1#"($% 5+,%#

 %)$ /(5#! "2$. ,/("2% *&6#' (3(#)6 #'5#%2 /(1#8 )2 /%(5#! 2#"(1  283
.*$- /("21$'
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 012'%#*(, ,%",! %+(3' )2 7(3#*(, #$ 012'#*(, (+1) %)#6 #-. %)$2 "2$.
 /$ ,%+((+6, *('35' %6".% (1#"($% 012'%#*(,' 25,) /($2" 7(3%#*(, #$

./*5(41) *(!".% #- %)$2, %0)!% /*."6%)
 %",! %+(3' )2 7(3#*(, #$ 012'#*(, (+1) 7#3(+2 %"5', %)#6 #-. %)$2 "2$.
 #$ 012'%#*(, #"(,6( ,('#$)% 012'% *!* *(012' %1#"* 7($ /*0)!% )62

4.(1#"($% 012'%#*(,) $2#+% *$ 7(3%#*(,

&!7!!$*/ — 234 8!,3 .2

 012'%#*(,  )2  #*((26'  ".(+  5)!  $)''  *('35'  %6".%)  %25,%  9()%  ,"#'$.
 (,0('% "(2.'% *$ (1#"($% 012'%#*(,) 5(+6% %)(%5% *+'$) .,5 ;(64 '/5.(1#"($%
 *."6' "#&() *#"21$% *$ #) %+5% 9.,# ,/%(*#5(41, /(('#$)% 012'%#(*, *+##.%)
 *#."6')  "3#!  (1#"($%  3#!($%  012'  %-  9()%  *#6&'$,  .(*)(%5  012'  )2  %3(!$
 9()%,  .*#",!%  *#+(3'%  (!"-$  )2  /%(*#(#.-  )6  7("2(',  6(12'#  *#('#$)%  012'%
#(*, 7(,) (1#"($% 012'%#*(, 7(, *3!#('% /(4!(% *."6' %"3% $#)', *,"#6' .,5

./(('#$)% 012'%
 71#$,  *('35'  %6".%)  %25,  *((+1%)  *#$"#%%  *$  2"(1  (1#"($%  012'%#*(,
 "2$# 47(3#(*,4 #$ 4012'#(*,4 !".%, /((#"5 /+($2 ,/(14#+ /(1#82 (3. ,"*#(, ,!"
 /8 #).#( ,*#",!% *#+(3'% )2 *#)(8"% 012'% *#."6'' 3"1+#(*), 5)! /(##%' /+($
 )).#9"3, /(+#*+2 /(3(51* /($)'' /% /$ ,*('35' %6".%) *#25, #()$ *#+1%) /%
 9()%2  $#%  ).'  ,#2!%  ,(1#"($%  012'%#*(,  )2  #0,'#*3#5+'  '/).012'#(*,  (3(,
 /%(*#+(3' (. *63) *#.-% 2( /%)2 ,*#",!% *#+(3'% (!"-$ )2 /3(#82(%, %(%( .,5

'/0.(#$". %)(%5% 012' *$ *#'2(('
 #"38, /($, /+($ /(.#4.4 ,#2(() /("!$ /(.()% 7.# "#2(1# "#2(8 ,*#""#, (.()%
 %25, *#+1%) /(+((+#6' /("21'%9/("28'% #$9# 9()%) /(33&% /$ ;$ ,.,5 9()% )2
9"28'%  /"#8%  )2  #*6".%  /$  /)#$  .(1#"($%  012'%#*(,  )2  *('35'%  #*6".%)

.,0 24% )(6) #$" /(5(#3' /((04(004 /(+#*+)  '/5
 .(#4(') (3+)#%% 7(3%#*(,, 54#6% ,', 24% )(6) ,Van Gend en Loos 7(3#541 ,)2') ,#$"  '/)
 Case 246/80, Broeckmeulen v. Huisarts Registratie Commissie, E.C.R. 7(3#541 /8 #$"
 7.##'. .%$#1") *(3+)#%% *(*#.)'% %3#8$% )2 /("#6"6% *36##, 54#6% ,2311 (1981)
 ELIES STEYGER, NATIONAL TRADITIONS AND EUROPEAN COMMUNITY LAW: MARGARINE 1#$"

.AND MARRIAGE (1997)
 Case 36/73, Nederlandse Spoorwegen v. Minister van Verkeer en Waterstaat, E.C.R. 1#$"  '/0
 1299 (1973); Case 61/65, Vaassen-Gobbels v. Management of the Beambtenfonds voor
 het Mijnbedrijf, E.C.R. 261 (1966); Case 246/80, Broekmeulen v. Huisarts Registratie
 Commissie, E.C.R. 2311 (1981); Case 70/77, Simmenthal SpA v. Amministrazopme

.delle Finanze dello Stato, E.C.R. 1453 (1978)
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 9()%, .%+#2 ,&'% (-$ ,*('#$)% *(012'% *."6'% )2 (0#1(2 !#5(1) %+#*+ "21'%
 7+($2 *#)$2 )6 #$ *#(0*#1(% *#)$2 )6 /+'#$ %+#6 #+($ (1#"($% 012'%#*(, .,5
 /(+2% ;#)!, (. 6#,5) 7*(+ #- #+*'(2", *".-+% %5(41% 7' /)#$ '/*.7((36 *#(0+##)"
 2"1)  #$  ,#()$  #+1#%2  *#)$2  23!'  !4+)  7#.+  $#%  (.  (1#"($%  012'%#*(,  !(.#%

.#()$ %",6#%2 *('35' %6".%) %25,) ,"4) $) (3. ).%# ,%)$. *#)$2 ,!" 71#$,
 ,/(('#$)% 012'%#(*,, 06'. 0)!#' 71#$, %(#)* .,5 9()% )2 #*)61% (. 283#(
 %(8#4  *#+1%)  /$  0()!%)  %,(08#""1%  %"#'2  ,%6(,*)  /(33&)  $)#  ,/%)  ("%2
 012'%  *."6'  )2  %+#"!$%  %*$."62  ;$  .#$)  /$  (1#"($%  012'%#*(,)  *'(#4'
#-  *('#$)  %$."6  ,(1#"($%  012'%#*(,)  %(8#4%  *$  *#+1%)  *,(#!'  *('#$)%

 5"2  %$"+  ..,5  9()%  (1#)6  %(+1%  ,((!'  #+($  %(+1)2  %"5'%  (.  7#60)  %)#.(
6 ()"31% (*5#!% 012'%#*(,2 "!$' ,"*#( (*#6'2' ;5#* .,5 ;(64) 7*(+ %(+'"8,
#*(, )2 #*6".%) %(8#4 *((+1% *2"3+ /$ (. 6,5 6 Bundesverfassungsgericht#%
 5#!) '/' ;(64 *"1% *+(!,, %(%* %(+1%#($ (-$ ,.,5 ;(64) /$*%, ,(1#"($% 012'%

'/+.(4(4,% (+'"8%
 (1#"($%  012'%#*(,'  *('35'  %6".%  25,)  ($2"  ('#$)  012'#*(,  ).  ,))..
 012'%#*(, )2 #*6".%) *(0+##)" "2$# %)(%5% 012') %"#252 %(8#4 %)#6 "2$.
 7(,) (1#"($% 012'%#*(, 7(, *3!#('% /(4!(% *."6' !.#+) .#(+1)2 %6(,*, ('#$)%
 (+1)2  %6(,*,  5#41(  $)  (1#"($%  012'%#*(,2  "*#(,  ,#2!  ,/(('#$)%  012'%#(*,
 %,#2* 6 ('#$)% 012'%#*(, )2 %*)($2) #*,#2*, ,9. /#2' .('#$)% 012'%#*(,
 (1#"($% 012'%#*(, 6 %"5'% *#3,#6) 7(1(56, 5" %"#25 #$ *021#' *#(%) %(#262

.#(+1)2 %"5'% *#3,#6) /$*%, #*,#2* /#2(( *$ ('#$)% 012'%#*(,) "($2'
#*(,  )2  *('35'%  #*6".%)  /$*%,  5#41)  /+'#$  ,(#!'  ('#$)%  012'%#*(,

 *6".% )2 7#.+ /#2(( $3##) 9"3 ). 7($ *(0+"%+($ %+(!,'2 $)$ ,(1#"($% 012'%
 012'%#*(, *0)!% *$ 2"1) )#)6 ('#$)% 012'%#*(,2 "!$' ,(1#"($% 012'%#*(,
 (3. %, 2(# ,.,5 9()% )2 "*#(, *(*#6'2'% %2)#!% 7,#'. #- '/(.(#82 71#$, (1#"($%
 .*(1#"($% #-) *('#$)% %5(5!% *$ /($*%) (1#"($% 012'%#*(, )2 #(*#+#(4+, 6#81)

 Case 14/86, Pretore di Salo 7(3#541, .Case 138/80, Borker, E.C.R. 1975 (1980) 1#$"  '/*
 %25,  *28%  (1#"($%  012'%#*(,  "21=$  ,v. Persons Unknown, E.C.R. 2545 (1987)
 ,*$-  *'#6)  .(#%(-)  /(+*(+  /+($2  /(,(2'  38+  %)%+*%  %6(,*%2  ;$  *('35'  %6".%)
 (*#.$)'% #(1#$ !.#+) ,Case 104/79, Foglia v. Novello, E.C.R. 745 (1980) 7(3#541,
 %6".% (. 6,5 012'%#*(, .*('35' %6".% 7*() (1#"($% 012'%#*(, ,"(4 ,9#4.4% )2
 /("5', $)# ,2'' )2 9#4.4 ('#$)% 012'%#*(, (+1) 3'#6 "2$. 5"# 9$ 7*+(* *('35'
 012'%#*(,,  *(012'  %)$2  "#"(,  /2)  *("#5'%  %6(,*)  /(33&%  /%(+(,  #",!  /%,2
 Case C–343/90, Dias v. Director da Alfandega do Porto, 1992 E.C.R. 1/8 #$" .(1#"($%

.I–4673
.BverfGE 75, 223 (1985)#, Kloppenburg 7((+6, 7(3#541 #$"  '/+

 %",!% %+(3'% *$ ;2#! (1#"($% 012'%#*(, *6".% *$ /2((' #+($2 ('#$) 012'#*(,  '/(
.%)(%5% *+'$) ..+ #$ ..0 &4 (1#)6 %6(,*)
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 (1#)6 (1#"($% 012'%#*(, )2 %0)!% (. 6,5 %()0($ )2 %5#!) 012'%#*(,2 7((+6'
 ).2 7$.'# ,*#",!% *#+(3', ,((!' ;5#* 7%) 2(2 ,%)(%5% *#+5*) %)#52 .,5 9()%
 ''/.(1#"($% 012'%#*(, )2 *('35'% #*6".% *$ /2(() /(,(#!' /((5)0($% 012'%#(*,
 ,European Communities Act '(*.#) 2'3, ;(64 (1) %()8+$, 8(2%) 7*(+ %'#3 %$&#*

.(1#"($% 012'%#*(, *#6".% )2 %(#82 *#+2"1 6#+') (3. 7((36 9., 7($ /)#$
 /("5',  /8  %)(%5%  012'  *"1%)  *($"!$  $&'(%)  %)#.(  %",!%  %+(3'%2  "!$'
 71#$,  ,%)(%5%  012'  *$  (#$".  *'2(('  %+($  *('#$)%  *(012'%  *."6'%  /%,2
 012'%#*(, #,2 %"5', %)(%5% 012' *$ %"A1'. ,2!(* %+(3'%2 %+.4 *'((5 (0*#1(%

'''.(1#"($% 012'% )2 7#.+ /#2(( 6+#'# *('35' %6".% 25,' #+($ ('#$)%

Acte Clair–. 07!-")#1# CILFIT 06+. .3

 *#",! 7+($2 *#+(3'' "'& #$,((2 *#(5)0($ *#",! #(% ''.CILFIT *2"1, *#6,#*%
 3!#('  /#)2*  *#6,#*%  #')(2  ,'(0+  *+2'  (5)0($  5#!)  /$*%,  .*(1#"($%  %)(%5,
 /#)2* *2("3 8(&%2 (5)0($% 5#!% (. #+60 *#6,#*% .%"#!4) *#($#1" *#5(3, "#,6,
 ,*$-  *'#6)  ,(5)0($%  *#$(",%  3"2'  .*(1#"($%  %)(%5%  *#+5*'  *!$  *$  38#+  #-
 *#6,#*%2  %3,#6%  ;$#)6  ."'&  *))#.  %+($  ,%(!14+  )6  ,*(1#"($%  %+5*%  (.  760
 Corte#% (+1) "#6"6% *0)!% )6 #"6"6# #.(2'% 7% ,"#6"6,# %+#2$"% %$."6, #3(41%
 012'%#*(,,  ."6"6)  3#6  "21$  %(%  $)  #*0)!%  )6  "2$  ,Suprema di Cassazione
 )2 *(2()2% %541% (1#)6 ,,(#!' %(% (5)0($% 012'%#*(, (. *#6,#*% #+60 7#()6%
 760  (5)0($%  *#$(",%  3"2'  .(1#"($%  012'%#*(,)  %"5'%  *$  *#+1%)  ,.,5  ;(64
 ,("'8) "#", 7#"*1% ,%(!14+,# *(1#"($% %+5*, )).+ #+($ "'&2 "!$' ,%- %"5',2
 ,(5)0($% *#$(",% 3"2' 760 ,9.(1) .%+5*% )2 %*#+2"1) "2$, 514 ). 7($ 7.#)6#
 *#+1%) 0()!% (5)0($% 012'%#*(, .(1#"($% 012'%#*(,) %(8#4% *#+1%) /#5' 7($
 *(2()2% %541% (1#)6 *#(8#4 *#+1%) #*#,(#!') "2$, (1#"($% 012'%#*(,) %)$2
'',.514, *)0#' %+($# %((3 %"#", 7((+6) 4!(, #*+,% /%,2 /("5' /*#$, .,5 ;(64 )2

 %)#61#;#*(2 )6 *44#,' %(+1%% *,#! (. (1#"($% 012'%#*(, "(%,% #(",3 !*1,
 "#", (1#"($% 7(3% /%,2 /("5', (. 6,5 012'%#*(, .*#(012'% *#."6'% (*2 7(,

.Giurisprudenza Constituzionale, 1985, I 694 1, BECA SpA, 113 %0)!%  ''/
 Peter J. Wattel, Köbler, 1/8 #$" .Case C–224/01, Köbler, 2003 E.C.R. I–10239 1#$"  '''
 CILFIT and Welthgrove: We Can't Go On Meeting Like This, 41 COMMON MKT. L.

.REV. 177 (2004)
 CILFIT  *2"1  1#$"  7((+6  #*#$,  012'%#*(,  )2  *'3#5  %5(41)  .'.  24%  )(6)  #$"  ''.
 Joined Cases 28 to 30/62, Da Costa en Schaake NV v. Netherlands Inland Revenue

.Administration, E.C.R. 31 (1963)
 Hjalte Rasmussen, The European Court's Acte Clair Strategy in CILFIT, 1%,!"%, #$"  '',

.9 EUR. L. REV. 242 (1984)
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 ..,5  ;(64)  /$*%,  *('35'  %6".%)  %25,  *#+1%)  /#5'  ).  7($  ,514  ).)  ",6'
 2$3 1"*#( /('&'#&' /% %)$ /("5') 012'%#*(, 6,52 /()).% ,6(*1', $) ,/)#$
 ),5**2 %,#2*% /$ ,"'#). ,*(0+##)" %+($ *(1#"($% %)(%5% 012') %"#25% %(8#4%
#*(,  2,3  7%"5'%  *#$&#*  )6  71#$  /#2,  6(12%)  %)#.(  %+($  (1#"($%  012'%#*(,'

 %)#)6  012'%#*(,  )2  #-  *#+2"1#  ,7#3(+,2  %$"#%%  *$  2"(1  ",.  (1#"($%  012'%
 %)$2%  #,2  %"5',  ,%'8#3)  6 %+.#*'  %*#$  75#")#  %$"#%%  )2  %*"0'  *$  )#)2)
 283 7%'#3 %"5', *('35' %6".% %(,8) %+*(+ ",.2 %)$2) *".(+ %3(', %'#3 *(+1#'%
 514) /#5' ). "($2' #+($ $#%2 9. (3. 36 "#", $#% %)(%5% 012' )2 7#.+% /#2((%
 012'%#*(, )6 #- %+54') #6(8% (+1) .*(+1#'% %)$2% 6".#* #,2 71#$) 68#+, "(,4
 *#+(3' )2 7(3#(*,)# 012'#(*,) /8 %3(' %*#$, %"#", %(8#4% (. 6+.*2%) ('#$)%
 Acte#% *+("05#3 )2 /($+*% #$)#' /$ .(1#"($% 012'%#*(, *#,") ,*#"!$ *#",!
 %(8#4% *$ "(,6%) $) )#.( ('#$)% 012'%#*(, (-$ ,(1#"($% 012'%#*(, 8(&%2 Clair

.#3,) %, 6(".%)# ,(1#"($% 012'%#*(,)
 2"1)  (5)0($  012'#*(,  63D(  3&(.  1%)$2%  (6,0  71#$,  %)#6  %)$  /(",3  !.#+)
 ("% 8%(+'"8, #$ %()8+$, 012'#(*, )2 /*#+2"1 *$ /$#*% 71#$, #(+1) %)62 7((+6
 %+($ %"#'$% %12%2 72"1 "#,6, 3!#(', ,/(+#2 /(2#"(1 7'(6 *#$2#+ *#+#2 *#12
 *#+2"1%2 (1#"($% 012'%#*(, 6,5 CILFIT 7(3#541 )2 #.2'%, (. "'$(( .#'$#*12
 012'%#*(, ,(2% 7. #"'#$, (. %$"+ ''5.3#!($% 012') %+#2$",# 2$", /($*%) %.("&
 "#", /%(+1)2 %"5'% /$ *($'&6 %+(!,) /().% *$ /(('#$)% 012'%#(*,) (1#"($%

.8"#,'45#)) #*#+1%) 2(2 #$ #(3
 )2 (3' ,!" ,!"' "(*#% $#%2 "!$' "5(6, ,%," *"#5(, ""#6 CILFIT 7(3#541
 (1#"($% 012'%#*(, 6,52 /()).% (. 760+ 3#6 ./(('#$)% 012'%#(*,) *63#)#5(2
 %3(',  /*#$  /(33#6'  ;$#  ,%,"  *#)5,  4/.!*%)4  /(('#$)%  012'%#(*,)  /("21$'
 )2 3(!$% /#2((% *$ 7.4) %)#)6% %3,#6 6 *#.#,4 *#(8#4, /'&6, 0()!%) *'(#4'
 012'%#*(,2 7#"5(6, %," %3(', *.'#* ,*$- *'#6) ,Acte Clair#% *+("05#3 .*#+'$%

.%5#!) 012'#*(,. /(*(6) )6#1 (1#"($%
 ",. /(," /($2#+ 7%,2 ,(1#"($% 012'% /#!*, *#)(61 )2 *#," /(+2 "!$) ,/#(.
 ,*$- /6 ."*#( *(2#'(2 Acte Clair#% *+("05#3 ,*5#)!', 3#6 /((#+2 /+($# #2"#1

.)).# )). /#2(() %0#21 %+($ #- %+("05#32 "#",
#*(, 7(, /((*#6'2' /(*#'(6 #'2"+ $) CILFIT *2"1, 012'%#*(, *5(41 7')

 (1#"($%  012'%#*(,  )2  #*#)(61  $%*  ./(('#$)%  012'%#(*,  7(,)  (1#"($%  012'%
#*(, /6 8#)$(3, ;**2%) /(('#$)% 012'%#(*, )2 /*#+#.+) %)#,. $(% ,$%* "2$
 ,!"', %3(!$ *(012' *."6' )2 %+#+(. *,#0) %)#61 #'(6 ;*2)# ,(1#"($% 012'%

.(1#"($% 3#!($%

..' &41, ,'. 24% )(6) ,CILFIT *2"1  ''5
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 %##!$% *$ ")((# ;4#( &1#"1 "$(* ,%(8), ,&-#",, *(1#"($% %)).', #(*#$&"%' *!$,
 #%-4  1*#$,%  /()(',  (1#"($%  012'%#*(,  7(,)  /(('#$)%  012'%#(*,  7(,  *""#2%
 *."6' )2 %!)&%% "#1(4) .4/(4!(% *."6' )2 *(33% %'&6% 9#* 92'*' 2,3#!"(
 /#2(() 7*(+ %- 7#+8+' ..,5 ;(64, %##*#%2 9()%% ,06'. (36), 71#$, ,($"!$ #- /(4!(
 )2  #*#+2"1#  #*)!%  ",3,  %)$2  %)#6  "2$.  /(('#$)%  012'%#(*,  (01#2  (3(#)6
 $#% %- (+#(3 9()%, 2#'(2% .*(+2' %5(5!,2 7(,# *(2$" %5(5!,2 7(, ,3#!($% 012'
 "!$% #3(&' /)#$ ,*#.#'+% *#$."6% (01#2 *+(!,' 4/.+#&". (, #264 *+(!,, 06'.
 *,((!'% %*6".%) "#'$. %(8#4 *#+1%) /(,(#!' *#+#()6% *#$."6% (01#2 ,4"*'% )2

'').8"#,'45#) )2
 #, 2( .*(1#"($% 012'%# 5#!% *."6' )2 %(&-(+#'"%) /#"*) (3. 2( .,5 9()%,
 012'%#(*,  (01#2  7(,  /(05()1+#5  6#+')#  %)#61#;#*(2  33#6)  ,8#)$(3  /35)  (3.
 %+(3')2 %3,#6) )). 4!((*%) (),' *$-# ,(1#"($% 012'%#*(, (01#2 7(,) /(('#$)%

.%-% 7#:8'% 012'%#*(,, %##2 *:8(&+ 2( %"#'$% %",!%
 ).. 6+'(%) (1#"($% 55#!'% )2 #*+##. %*((% *(1#"($% %)(%5% )2 %('( *(2$",
 *#",!% *#+(3'% )2 /(+#()6% 012'%#(*, )2 /%(*#0)!% )6 "#6"6% 9()%' "21$%
 ,"&5% !##0, /8 %+#.+ $%*# ",6, %+#.+ %*((% #- %,(2! .(1#"($% 012'%#*(, (+1)
 .(1#"($% 012'%#*(, 7(,) /(('#$)% 012'%#(*, 7(, /(*#'(6 6#+') -6% 7#&", %"#5'#
 )2  7*)#.(,  /8  ,"*(%  7(,  ,%+*#'  *(1#"($%  %(&"80+($%  05(#"1  )2  #.2'%2  $)$
 (. %+,%% %2#"3 9. /2) 9$ ,3#!($% *#34#' )2 /*#"' *$ 5('6%) *#",!% *#+(3'%

.(1#"($% 3#!($) 7*#1"0&% (+1) %(%2 (1. 3#6 ,!" #+($ 7%)2 *#+#,("% ,!"'
 /(('#$)% 012'%#(*, )2 /%(*#(#.'4 *$ /8 ,(!"' *('35' %6".%) %25,% 9()%
 7(3#541,  .*#",!%  *#+(3',  (0#1(2  !#5(1)  ;4#+  ().  /(('#$)%  /(01#2)  5(+6'#
 %$."6  ).,  ,(5)0($  01#2  ).)  (1#"($%  012'%#*(,  5(+6%  ,)2')  ,Simmenthal
 .%)(%5% 012') %"(*4, 3'#6% *('#$) %5(5! ",3 ).' /)6*%) *#.'4% *$ ,$(%2

1012'%#*(, )2 #+#2),#

 012' *$ /2(() ,#(*#(#.'4 /#!*, %6(,*, #,2#(, ,,((! ('#$) 012'#*(, )....4
 $#% 9.) /$*%,# ,/(3(!() 5(+6' %)(%5% 012'2 *#(#.- )6 78%)# #$#)', %)(%5%

''04.%)(%5% *$"#% *$ *"*#4% ...('#$) 5#! )2 %$"#% ). %3(&% !(+%) ,((!

 MADS ANDENAS (ED.), ARTICLE 177 REFERENCES TO THE EUROPEAN COURT: 1%'8#3) ,#$"  '')
 2( ,/3"04'$ *+'$ (+1) 3#6 ,*.+ "14%2 %3,#6% ;$#)6 .POLICY AND PRACTICE (1994)
 .,5 &4 *$ /8 /$#*% 71#$, *('35' %6".%) %25,% 9()% *$ %&'' 71#$, "($%) (3. #,

.(!.#+%
 Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal SpA, E.C.R.  ''0

.629 §21 (1978)
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 %"('2) )(,5', ,3#!($% (!"-$ )2 /%(*#(#.- )6 %+8%% *$ /(&6' .,5 9()% ,7. /$
 )2 *#.'4% ,!"', %4(8+% /)#$ .*#",!% *#+(3', #'#2((# 3#!($% 012' )6 *(,56
 7(3#(541 )2 %"#2 .%," %3%$, %),5*% $) *#",!% *#+(3'% )2 /(+#()6% 012'%#(*,
 ,/(+2 )2 ,"#$) "14' (+1) 36 ,.,5 9()%, 2#'(2' *#6+'(%# *#+#2 *#",! *#+(3',
 012'%#(*, #,"(4 ;$ /('(#4' /("5', .3,), %("#$(* *+(!,, %+($ #- %+60 (. /(3(6'
 ,%'8#3) .(1#"($% 012'%#*(, )2 %5(41 /6 /()2%) *#",! *#+(3' %'. )2 /(+#()6%
 /(0+3#04% 3"' 8(%+' ,Daniel Cohn-Bendit )2 *1"&' 2#"(8% 012', ,'(*+ *+2,
 71#$, (*1"&% Conseil d'Etat#% 6,5 ,(1#"($% 0+')"1% ",! /#(.# '(0+ *+2, -("1,
 *$  *#+1%)  ,"(4#  ,*#(*)(%5  *#(!+%  )6  9'*4%)  *#"21$  ).  7($  /(3(!()  (.  781#'
 *(,(0"80+($#(0+$% *#(+(3'% ''*.(1#"($% 012'%#*(, )2 *('35'% #*6".%) %(8#4%
 %(+'"8, /(('#$) 012'#(*, )2 /8##'. ,(*1"&% 012'%#*(, )2 #3(&' #-% %5(-'%
 %"(##$  7((36  *'((5  ,!"#'%  (1#"($%  3#!($,  /)#$  ''+.%(+1  *$  -$'  %*+(2  ,%()0($,#
 012'#(*, 7(,) (1#"($% 012'%#*(, 7(, /((3(*6 /(05()1+#5 )2 *#"21$ )6 %3(6'%
 #".-#%2 *#(+)#1% *#2"1, ,)2') ,*#$") 7*(+ *$- *$ .*#",!% *#+(3'% )2 /((*5#!
 %+#"!$) 36 6,5# "-! "2$ ,5"'+3 )2 7#()6% 012'%#*(, )2 %"5', /8##'. ,)(6)
 *#(#.- 7(,) *(+2' *(1#"($ %5(5! 7(, %'$*%) "2$, 5#41) *(36),% *#.'4% #(3(, (.

.*(+3% %5#!, *#6#,5% *#(4(4,
 ;(64 *$ !#*1) /#5' 2( (. #"'$( (1#"($% 3#!($% )2 %(&-()"31% 9()%* (.'#*
 %1#2! $%* $) (1#"($% 012'%#*(,) %*)($2 *((+1%2 9. ,#*#+2)# 5('6' 7#(3) .,5
 !.#+) ,%*62 7.*(( ,"*#( (26'% 0,(%% 7' ./(('#$)% 012'%#(*, )2 *#(&)#1(+') 3#6
 )2 #&#'($) 68#+, /(+#(3 #!*1+# %15#*) %4+.+ $) (1#"($% 3#!($% *5#!2 %3,#6%
 <#'($, /8 7#3) ,%)$ /(+#(3 9)%', ",. ,7#.+ %(%( ,%+'' /(5)! )2 #$ %)2 23! !4#+

.*('35' %6".%) %25,% 9()% )2 #*)61%) ,"*#( /("('!' ;$ ()#$# ,/("#", /()).

-53/ 0#6+.( -3#/ — IV !"#$!% 5#)!$ :' )-$

 %(&"80+($% )6 6(12'% (#$" ("!4' 3#5 *"(&(, (-."' 3(51* 2( (1#"($% 012'%#*(,)
 *##%' (1#"($% 012'%#*(, )2 #(*#0)!% .(1#"($% 3#!($% )2 #*#,(&( )6# *().).%
 .*#",!% *#+(3'% 7(, *#3(!$# *#+8#% *#("!4' *#'"#+ )2 76#,(5)# %23! %5(5!) 4(4,
 %(&"80+($%  7((+6)  012'%#*(,  )2  #(*#(#)(61  )#).'  *$  7#!,)#  0"1)'  #+3(  %"&5

 CE ass., Dec. 22, 1978, Rec. Lebon 524 1 C.M.L.R. 543 (1980). Case Ministre de  ''*
.L'interieur v. Cohn-Benedit

,Conseil d'Etat#,  Daniel Cohn-Benedit  )2  #+((+6,  "-#!%  7#(3%  *$  ,)2')  ,#$"  ''+
.2Cabinet Revert de Badelon, Rec. Lebon 1996 p. 3973 '((0 ",#05#$, ,/  
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 ,06', :)# ,"($%) %4++ /)#$ ,/(3(!$ /()). *82% /2) "!4' *#.)% 6#,(5# *().).%
 *().).%  %(&"80+($%  /#3(5  /2)  )(61'  012'%#*(,2  (0#1(2%  !#5(1%  *'#"*  *$

.(1#"($% 3#!($% ,!"',
 )2  %6#+*  21#!  ,(#4('  ,/((546  /(),8%  (,8)  /("#",  /(5#!  2(  (1#"($%  3#!($)
#)6%  /(4"0+($%  7(,  7#-($%  *"('2  .3#6#  (+!#"  7((+5  ,7."&%  *+8%  ,/(2+$#  *#"#!4
 )2  %,()#,)  $(%  *#",!%  *#+(3'%  )2  /("&%  /(4"0+($%  7(,)  /((*)(%5%9/(('#$)
 *+'$) .+ ;(64 ,%'8#3) .(1#"($% 012'%#*(, /8 7,#'. 2"3+ %()$2 ,*().).% %"(&(%
 /)#$ .*#",! *#+(3' 7(, *#(*#'. *#4.' )2 7'#(5 "#4($ ",3, /()). 6,#5 %)(%5%
 %+(3' /+(8,2 ,)).% *,#0, /(.#".% /()#5(2 )2 %'(2" 6,#5 %)(%5% *+'$) ,/ ;(64
 012'%#*(,  .*"!$  %",!  %+(3''  *#"#!4  )2  $#&((  #$  $#,((  )(,8%)  *($2"  %",!
 ,%&''# %"#84 %'(2" %+(% %)(%5% *+'$) ,/ ;(64, /()#5(2% *'(2" (. 541 (1#"($%
 /()#5(2%  *$  ))#.  %+'$)  ,/ ;(64  .%()6  ;(4#%)  *#($2"  7+($  *#",!%  *#+(3'%  (.#

1/($,%

 )2  /%((!#  /*#$(",  )6  %+8%  7"#,(&%  7#!0,  #$  "#,(&%  *+5*  ,"#,(&%  "4#'4
 ,(*#+'#$ 9"6 ()6, /(('#$) *#"&#$ )6 %+8% 7/(!'& #$ /((!#()6, ,/3$#(+,
 *#),8% #$ /("#4($ .("!4'# (*((26* 7((+5 )6 %+8% #$ 7(8#)#$(."$ #$ ("#04(%
 7(, "!4 )2 *(##4#' %),8% #$ *(*#"("2 %()1% )2 (6&'$ *##%) /%) )$ %)$.

4.*#",!% *#+(3'%

 ",3, )(6) #++#6(0 *$ *#44,'# ,*#+((+6' "4#',# "#,(&% *,#0, *#.#".% *#'8:3%
 73 ,%'8#3) ''(,Henn *2"1, .#) 2"3+ (1#"($% 012'%#*(,2 7(36% /(4"0+($% 7#-($
 ;(64 (1#)6 ,()8+$% /(3"#)%#*(, (3(#)6 #()$ %*+1#%2 %)$2, (1#"($% 012'%#*(,
 %6(,*  *"84',  *$-#  ,%,6#*  ('#4"1  )2  $#,((  "4#$%  (0(",  5#!,  %546  "2$  ,.,5
 ;(64 (. #+60 /(6,*+% .3+)#%' /((1"8#+"#1 /(0"4# *#",#! )2 /(+$#,( 38+ *()()1
 "#,(&% "4#' )2 8("!% (. %()8+$ %+60 /38+. ./*,#0) %+8% /(5' %)(%5% *+'$) ,/
 ,/ ;(64 !#.' ,*($2" %",! %+(3'2 6,5 (1#"($% 012'%#*(, .%*#.-) 3'#6 #*+5*#
 "#4$ %- 8#4' /("&#', "!4% "2$. *#"!$ *#",! *#+(3'' %-. $#,(( )(,8%) ,%+'$)
 *(##4#' %()1% /#2' "#4($, 7($ %-. %"5', .%+(3' %*#$ )2 ('(+1% 5#2, /8 7(0#)!)
 %(1"8#+"#1)  %1(2!%#  2#'(2%2  362  7$.'  ./(("#5'  /("&#')  /($,#('  /("&#'  7(,
 *#26) 7#.+ %(%( /$3 *#(1#"($% *#+'$, %5#5! *#.-) #$ *('#$)#7(, /3$ *#.-) #.1%((
 (1#"($%  012'%#*(,#  ,/(25#+  /()).  %-  "25%,  6#,5)  *#",!%  *#+(3'%  #).#(  ,27.

./"2$(
 #"4$  #-  %2"1,  './.Ofcer van Justitie v. Sandoz BV  *2"1  $(%  *14#+  %'8#3
 *#'. )(.' $#%2 "!$' ,4()-#'4 8#4' *#$(",#;(0! )2 5##(2 3+)#%, *#$(",% *#(#2"

.Case 34/79, Regina v. Henn, E.C.R. 3795 (1979)  ''(
.Case 174/82, Ofcer van Justitie v. Sandoz BV, E.C.R. 2445 (1983)  './
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 ).$')  /+'#$  "2:$  *#$(",%#;(0!  ./(+."&%  "#,(&  *$  7.4)  %)#)6%  /(+('0(#  )2
 )#)6 3!$ ;(0!, /(+('0(# )2 9.#). %#,8 -#.(" (. %+60 3+)#% /)#$ ,%(8),,# %(+'"8,
 6,5 012'%#*(, ./(5#)! #(% %- $2#+, /(($#1"% /("5!'% .*#(*#$(", *#(6,) /#"8)

6 /)#$ ,,#2! (*+#-* 9"&' /% /(+('0(##2 9. )6 7(""#6 /+'#$ 7($ (.

 ...*(+#(! $(% 7#-' (14#*, 2#'(2% *),8% (. 7#"5(6% *$ *),5' %)(%5% *5(5!4
 ..."*#( /("('!' /()). <#'($ (,8) /(#4' *63#)#5(2 *#",!% *#+(3') *"21$'#
 Frans-Nederlandse3  .*+9+/  7(3#541,  ...#*6".%,  012'%#*(,  6,52  (1.
 *'((5 3#6 ). ,2Maatschappi voor Biologische Producten [1981] ECR 3277
 *#.("&2 7% ,%(&-(+#'"% )2 %"36%, ,*#",!% *#+(3'% ,(63'% "5!', *#$3##($
 )2  *(21#!  %6#+*)  *#2("3%  3#,(.  9#*  ...*(*#$(",%  %+8%%  *'"  *$  6#,5)

'.'4.%)(%5% 9#*, *#"#!4

 (1#"($% 012'%#*(, 7(, /(4!(% *."6' *$ 514 $)) *#12#! *#"!$# %)$ *#5(41
#(*, )2 "*#(, %"(%- *#)%+*% *#"$*' )(6) *#$,#'% *#'8:3% (*2 .*#",!% *#+(3')
 $(% (1#"($% 012'%#*(, )2 #*#+'$+ (. *#$3##, 6#,5) 7*(+ /)#$ .%1#"($, 012'%
 (.# ,*(1#"($% 012'% *."6')# (1#"($% 3#!($) ,*('#$)#)6% %'") %+#2$",# 2$",
 *#+(3'% )2 012'% *#."6' ,"5, %)2 *#'"#+%# #- *."6' *6'0%) #)#.#). "#4' $#%
 7#(3%  ,4+  %()62  *(-."'%  %)$2%  (1#"($%  012'%#*(,  )2  #(*#5(41  ,#",  .*#",!%
 $) $(% *#+(3' 7(, "!4' )2 /(82#', *:+#()6 .%)(%5% 012' )2 #*#+#()6 *)$2 %*((%
 7% ,/(4"0+($% )). )2 7#-($ )6 %"('2 9#* ,*().). %(&"80+($) %,#!% "2$' *"!$
 (1#"($% 012'%#*(,) ,7(""#6 $)) ,7$. .*#",!% *#+(3'% )2 7%# (1#"($% 3#!($% )2

'...(-."' 3(51* 2(

&#6!3 :5 )-$

 *#5(41.  ,*#+#2$"%  #(*#+2,  3!#(',  ,#41*+  (1#"($%  012'%#*(,  )2  #(*#5(41
 012'  *$  2"(1  (1#"($%  012'%#*(,  .*(1#"($%  %(&"80+($%  9()%*)  4*#(*#3(3(4

 ./2  '.'
 ..//5 ",#05#$ 23#!, #15#*) 4+.+2 ,4*(1#"($% %",!% 5#!4 <'#$ .//' ",#05#$, +#,  '..
 4*(1#"($  %",!4  7+#.)  ,*#!1)  *#",!  *#+(3'  (*2'  ,*#("!4'  *#",!)  "21$'  5#!%
 4*#(1#"($%  *#",!%4 .3#!($%  012')  %1#1.  $%*2  6 Societas Europea (SE)  6 *!$  
 )., /((5% ('#$)% 5#!% (1#)6 $)# ,3(!$ 5#!) /$*%, (1#"($% 3#!($% (,!" )., *#)6#1

.*#+,#*#",! 4*(1#"($% %",!4) 2( %,2 %",! %+(3'
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 *5'6% *$ )5%# ,*(1#"($% %(&"80+($% 9()%* (1). "*#(, *3%#$ %3'6 9#*' %)(%5%
 %(8#)#$(3($  )6  *44#,'%  *(0#1(2  %2(8  #'&6)  <'($  $#%  .3#!($%  )2  #(*#(#)(61
 (1#"($%  012'%#*(,  ./(()"31%  /(+##8,  7(!,%)  7*(+  #(*#5(41  ,#",  7.$#  ,*()"31
 #),5*%  %)$  *#+#.*#  ,#*#$'&6  )6  %"('2  )6#  #."3)  *#+'$+  )6  /(+2%  ).  3(15%

 .(1#"($% 3#!($% *#34#' ,"5,# *#",!% *#+(3'% ,"5, %."6%,
 *#+2"1,  #*#5,3  )6  "(%&%)#  ('&6  7#4("  )6  "#'2)  012'%#*(,  8$#3  ,)(,5',
 *136% 7(, (1#"($% 012'%#*(,' 2"3+% 7#-($% .%)(%5% 012' )2 *(*().* *(012'
 $&#'  3('*  $)  (1#"($%  012'%#*(,#  %)5  %'(2'  %+($  ,('&6  7#4("  7(,#  %(&"80+($%
 /#(.  41*+  (1#"($%  012'%#*(,2  ,"'#)#  /.4)  7*(+  ,7.)  .7#.+%  7#-($)  9"3%  *$
 /((0()#1 /(+##8 )6, 34#' #*#(%) )(,5', ,(1#"($% 3#!($% )2 7#()6% (012'% 34#'.

.(0#1(2% /-(,(05$% 82#' *$ #*"38%# #(*#5(41 (1#$ )6 /(6(12'%
 "!,2 9., "5(6, ,(0#1(2 /-(,(05$ (1#"($% 012'%#*(, 7(81% *#," /(+2 92',
 9()%* *$ %5('6%2 %'8' 6 /(3(!( )2 *#6(,*, %,!" *(012' *#+2"1 )2 %'8',
 )2  %2(8  #'&6)  <'($  (1#"($%  012'%#*(,  ,*#"!$  /()(',  .*(1#"($%  %(&"80+($%
 %,!" *#+2"1 )2 "(!', /8 ,*(1#"($% %(&"80+($% 05(#"1 *#"(2, (0#1(2 /-(,(05$
#*(, 44(, /%()62 *#+#"56% (. 2(83%) /#5'% 7$. .(1#"($% 3#!($% 012' )2 "*#(,
 #)).#% 6 (0#1(2 !#5(1# *(012' %+8% 6 #)2 (0#1(2% /-(,(05$% *$ (1#"($% 012'%
 )2 #*#,(2!, %$)' %".% 9#*' *$-# ,%)(%5% *#+'$, 7'&6 *#",!% *#+(3'% (3(#)6

'.,.(1#"($% 012'%#*(,
 )2 *14#+ %,!"%)# (1#"($% 012'%#*(, )2 (!.#+% #3'6') %(&'(0(8) "!$ 2#1(!%
 %+#)2. "!$) 3!#(', ,(1#"($% 3#!($% )2 #3(*6 )6 !(2, ,!"+ /#5' 41#* #(*#(#.'4
 .(1#"($%  3#!($%  )2  3(*6,  *#14#+  *#("21$  *#,!"%  *$"5)#  *(1#"($%  %5#!%  )2
 #*4(8+ )6 *"#5(, 7((36 *6'2+ ,%)(%5% *'5% "!$) %+2 /(2('!. ,/#(. /82 7((+6'
 %)#6 *6 %*#$,# ,*#",!% *#+(3'% )2 7*#+#,(", (1#"($% 012'%#*(, )2 *.2'*'%
 .*('#$)%  *#+#,("%  )2  %*2)!%  9()%*,  5)!  )#0((  012'%#*(,2  (#$"  /$  %)$2%
 *#+(3'%  )2  7*#+#,("  *)$2)  5#3%  71#$,  %"#25  (1#"($%  3#!($%  )2  #3(*6  *((8#4
 %"64% 7(6, *#(%) (1#"($% 012'%#*(, 9(2'( 3(*6, /82 514 ). 7($ 7.#)6# ,*#",!%

.*#",!% *#+(3'% 3&' *#1("! *#"#5(,) #'&6 *$ ;#2!(#
 .(1#"($% 3#!($% )2 (0"5#'3% #+#(,& )6 %"('2, 6(".' 3(51* 2( 012'%#*(,)
 %+,')  *#(0+"%+($2  *#'"#+  5('6'#  5-!'  $#%#  ,*(*",!  *#!()2  /8  #)  2(  )(,5',
#*(, %62 (1) .#*((##% )2 (1#4% 2#,(8) 36 #, /(2!"*'% /(.()%*)# (1#"($% 3#!($%

 NEWMAN MICHAEL, DEMOCRACY, SOVEREIGNTY AND THE EUROPEAN UNION (1996); 1#$"  '.,
 Hjalte Rasmussen, Between Self-Restraint and Activism: A Judicial Policy for the
 European Court, 13(1) EUR. L. REV. 28 (1988); Vlad Constantinesco, The ECJ as a
 Law-Maker: Praeter aut Contra Legem? in JUDICIAL REVIEW IN EUROPEAN UNION LAW:

.LIBER AMICORUM OF LORD SLYNN OF HADLEY 73 (2000)
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 (!"-$ )2 /%(*#(#.- *$ *#"*#4% *#('#$) 5#! *#$"#% )2 7)#0(, )6 3(15' 012'%
.%)(%5% 012' (1#)6 /%) *#+5#'% 3#!($%

 ,!"'  )2  *23#!'  %+(!,  6&,)  3#!($%  *#34#'  )6  (.  %$"+  ,"#'$%  )6  44,*%,
 *#"#5%  *#(*",!#*#(0()#1  *#(#!*1*%)  )(,5',  (1#"($%  012'%#*(,  )2  #(*#(#.'4
 ).,  #$  %'&6  %5#!%  *"84',  #'2#((  7.$  *(1#"($%  %5#!%  (2#3(!  /$  .3#!($%  *$
 <)$((  "2$  012'#*(,  ),5)  *#(#1&  (1#"($%  3#!($,  *#",!%  *#+(3'%  ,*"!$  %+'$
 /((#1&% /(()"31% /(+##8% .*63% *$ 7*+ $) 7((36 7%()6 *#(012' *#(8#4 /6 33#'*%)
 (1#"($%  012'%#*(,  *$  #'5'(  ,#2  ,2''*(  %5#!%  7#-!  /$  ,*#(3(*6%  #(*#5(41'

.%$)% 3#!($% *$ 3(6&* "2$ *(0()#1#*(012'% %((26% -."',
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