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"The received approach... endorses an overzealous definition of rights, which
results in rights-claims to everything thereby prompting almost all legislation
(and State action more generally) to conflict with some right. In consequence,
there are frequent, and indeed expected and unavoidable conclusions that
rights have been infringed. Yet, countless rights-infringements are, as a matter
of course, justified, with the result that it is now a governing assumption of the
received approach that rights are not absolute and that they are generally
opposed to or in competition with the public interest. The definition of a right
is determined on the basis of the individual claimant's interest alone and does
not take into account other rights or considerations not part of the right's
purpose; these considerations are all relegated to the limitation clause
analysis... That analysis — considered to be primarily if not exclusively a
judicial undertaking — draws on a 'balancing of interests' and a requirement of
'proportionality’ between the right and the limitation, which is informed by

evidence and (albeit only ostensibly) political morality."!?
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.RIGHTS 88 (2009)

.69 /mya,1 w7 YY ,pa 20

.97 /mya,0v 21

289



A7YUN 1O DPOY) LAYN TN P2

“017L1 NIOIN NIPIDT 1P DIRTNIITVW RO DA 70°DNT 12T Pw 1peya
nyap 2270MAR %Y MmN nYuR IR X INPHR JTRENY ...N1VDWNH
™ 27nNPa 17A% MRWR CwYn PA ANRNAT DX 1AAT? 379 DPNRIN NIIETD
72N DX 703N 7TV NPNPIN NIIDT NIVINRI DX NIDT YV 7130 23,9017
— DPMIPHT IR DY) 017N 01VOWH 02293 YW ADIRY TI0°"N115T 7257 N0
MO0 XLAN NPLDWH ANTMID NPI0M AP YW ANy 24.("to rulify morality"
nPNRIN NINST YW AYeapn 75757 .NvI0IR Anin YW MO nand nwaion
VWMWY 5 W32 17 — TI37 NAIN? NUHWI M PW NPXT DR 1AATY 70K
Y27 207 1 INP) NUPWR DR NIRRT ATRTNNRD 712087 P72V DAX XY 05N
NP1 PRI 7IpH NIPI0INT NI YW 7TuIDwa”w 3 Yw3a 1M (07 10
D7IRTT NI PWHY2 .LIDW NP NIVINRA (°9Y 7NN NDOXRY N2PunIIMN
W MLLWw M2 N3N 73RN OIRT DI KIT 1A 77377 ,0TRT DPIOT 1372
NIy 77 PV 137 DR POYWAY ,PInR 09En3 ,0NR 0IRT R XYW P00
2579157723

n*151 7n1P25%5 NTNNan NIPIST P NPYLIRIDTNTPAIR NPT P2 00 Yy7 Pras n1 22
:YwnY ,03 1R (2004 ,0°571Y W 2271 1°37 0I) 29,25 HRIW PRI NIPNIAR 1YY
.JUDITH JARVIS THOMSON, THE REALM OF RIGHTS 1-2 (1990)

RONALD DWORKIN, FREEDOM'S LAW: THE MORAL READING OF THE :9%wn% X7 23
AMERICAN CONSTITUTION 7-8 (1996) ("I believe that the principles set out in the Bill of
Rights, taken together, commit the United States to the following political and legal ideals:
government must treat all those subject to its dominion as having equal moral and political
status; it must attempt, in good faith, to treat them all with equal concern; and it must
respect whatever individual freedoms are indispensable to those ends, including but not
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"Assertions of rights are typically intermediate conclusions in arguments
from ultimate values to duties... The fact that practical arguments proceed
through the mediation of intermediate stages so that not every time
a practical question arises does one refer to ultimate values for an answer is...
of crucial importance in making social life possible, not only because it saves
time and tediousness, but primarily because it enables a common culture to be
formed round shared intermediate conclusions, in spite of a great degree of

haziness and disagreement concerning ultimate values."28
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.the Limits of Rights, 16 LAW & PHIL. 1 (1997)

.JOSEPH RAZ, THE MORALITY OF FREEDOM 181 (1986) 28

"Not the least of our difficulties when we :0°27% ¥17°w *531 Lloyd Weinreb [»¥w 5> 29
think about rights is that, despite their ubiquity in our discourse, it is unclear just what a
Lloyd Weinreb, Natural Law and Rights, in NATURAL LAW THEORY: :IX7 .right is"
.CONTEMPORARY ESSAYS 278, 281 (Robert P. George, ed., 1992)
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