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"Human civilization has long maintained legal consequences for the marital
love triangle. We know, for example, that primitive societies punished
adultery with severe penalties. It is also well known that Hebraic law
specifically proscribes adultery, in the Seventh of its Ten Commandments...

Classical culture also forbade extramarital affairs."3
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nrIn 100w nnan *xna v¥n PYRNMn I, NUPYIIR RIT AINCWR 01 03
TIPMA TR YTV WD DR TIRY OYEHRD MR OnT 21PWN2 Mwnnwn 19X
101 x93 w121 PRW
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Simms v. Simms, 175 U.S. 162, 167 (1899) ("the whole subject of the :7n37? ,1X7 98
domestic relations of husband and wife, parent and child, belongs to the laws of [each]
state, and not to the laws of the United States"); Boddie v. Connecticut, 401 U.S. 371, 376
(1971)

"spousal IR "spousal support" TwWMAA alimony 7YRN2 MWD WR) NUNAT NPT 99
R'ZakRh np1$n: 11°X7 900 5y nWORA DR MXDY 1N70HRY DD Y0 17 (maintenance"

Principles of the Law of Family Dissolution: Analysis and Recommendations, 8 DUKE J. 100
.GENDER L. & POL'Y 1, 20 (2001)

Adrianen M. Morse Jr., Fault: A Viable Means of Re-Injecting Responsibility in Marital 101
Relations, 30 U. RICH. L. REV. 605, 642 (1996): "In view of the lack of property available
to most couples for division upon divorce, alimony should become the courts' primary tool
.in fixing equitable results upon divorce"

Unif. Marriage and Divorce Act § 307, 9A U.L.A., Alt. A (1987): "age, health, station, 102
occupation, amount and sources of income, vocational skills, employability, estate,
liabilities, and needs of each of the parties... and the opportunity of each for future
Principles of the Law of Family :03 X7 .acquisition of capital assets and income"
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:1919) Dissolution: Analysis and Recommendations (Proposed Final Draft: Part I, 1997)
J(ALI Principles 1997

N.D. Cent. Code 14-05-24 (1991): "when a divorce is granted, the court shall : 73172 ,3%7 103
.make such equitable distribution of the property and debts of the parties"

.Schmidkunz v. Schmidkunz, 529 N.W.2d 857, 860 (N.D. 1995) : 2wn“ 31 104

35% P TWRY LOWNA-NA P oW ,Giammarco v. Giammarco, 959 A.2d 531 (R.I. 2008) 105
.INT°2X¥2 NIND Y0 XR°7 22 NIYLA , NNDWHT W10

w7 Y% Principles of the Law of Family Dissolution: Analysis and Recommendations 106
.21-20’1y2,100

Brooke Grossman, The Evolution of Equitable Distribution in New York, 62 N.Y.U. ANN. 107
SURV. AM. L. 607, 625 (2007): "Equitable division of assets acquired during the marriage
replaced alimony, the traditional method of support. The purpose of equitable distribution
was to 'recognize that when a marriage ends, each of the spouses... has a stake in and a
.right to a share of the marital assets accumulated while it endured"

w7 Y% ,Principles of the Law of Family Dissolution: Analysis and Recommendations 108
.21’y2,100
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1DIX2 XY WIS DR pPYAY "RWI LDWNI™N®A PNNPR K71 NP AYRWA 7 INWR
01977 NRIPN N130mA HPpw XYW LDWAITNM NIATING 1R NIV, INY
-na% Al nYTTYIRw 0N MIPING PN LVIWD APR 72WNR %D 972ann
,19 99 907 .0°7192 TP NIPRON 1R 01T Y 193pNRw MvHnaT 1991 ,ubwnn
1733 ,0°D01 0’22371 NADWAT WIIT NPIPNa 19901 DUMINRA MW w3
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PI°DY INYY PRW 77 37712 ,9m195 ((Fault Divorce) WK *D7%Y D°WI3 N7
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"Although hailed as a radical change, the equitable :608 'n¥a,107 W’ ¥ ,Grossman 109
distribution statute was actually a political compromise between reformers who wanted to
establish a system of equal distribution and those who did not want to change the property
.distribution scheme at all"

Desnoyers v. Desnoyers, 530 N.Y.S.2d 906, 908 (App. Div. 1988): "[Equitable 110
distribution] was not designed to punish parties for their actions but to treat the marriage as
.an economic partnership and recognize each party's contribution thereto"

Ferguson v. Ferguson, 639 So. 2d 921, 928 (1994): "Among the factors for equitable 111
division of marital property is each spouse's contribution to the harmony and stability of
.the marriage"

Allen M. Parkman, Reforming Divorce Reform, 41 SANTA CLARA L. REV. 379, 379 112
(2001): "For most of the history of the United States, it was difficult to dissolve a marriage
because plaintiffs had to prove that their spouses had committed acts that constituted fault

.grounds for divorce"
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JUDY PAREJKO, STOLEN VOWS: THE ILLUSION OF NO-FAULT DIVORCE AND THE RISE OF 113
.THE AMERICAN DIVORCE INDUSTRY 72 (2002)

Jana B. Singer, The Privatization of Family Law, 1992 WIS. L. REV. 1443, 1471 114

Maynard v. Hill, 125 U.S. 190, 211 (1888): "[Marriage]... is an institution, in the 115
maintenance of which in its purity the public is deeply interested, for it is the foundation of
.the family and of society, without which there would be neither civilization nor progress"

.Brown v. Brown, 281 S.W.2d 492, 498 (Tenn. 1955) 116

Peter Nash Swisher, The ALI Principles: A Farewell to Fault — But What Remedy for the 117
Egregious Marital Misconduct of an Abusive Spouse?, 8 DUKE J. GENDER L. & POL'Y 213,
213 (2001)

Lynn D. Wardle, Divorce Violence and the No-Fault Divorce Culture, 1994 UTAH L. REV. 118
741, 741 (1994)

.384 'm¥3,112 w71 2°¥Y ,Parkman 119

1WA PLANY 70 NITYING TR Y akairdal RN, DWW TWR YW 7IPN7 NP2 1170 120
Michelle L. Evans, Wrongs Committed During a Marriage: The Child that No Area of the
.Law Wants to Adopt, 66 WASH. & LEE L. REV. 465, 473 (2009)

.MARY ANN GLENDON, THE TRANSFORMATION OF FAMILY LAW 191 (1989) 121

Michael Grossberg, How to Give the Present a Past? Family Law in the United States, 122
1950-2000, in CROSS CURRENTS: FAMILY LAW AND POLICY IN THE US AND ENGLAND 3,
.18 (Sanford N. Katz, John Eekelarr & Mavis Maclean eds., 2000)

487



THYWUN 30 DIPOY) LOVN PN SHN 7D PRY

D°013NM7 001 2P 0IR 123,731 73In Y5 Sw neRngya Anp pn ovon
T¥NRY DR MW onn 9P, MIna Yo% MYRING IRYPR NIV 0°WAMI 1DIPN 1IN
National Conference of Commissioners of Uniform=71 ,>wn% ,X37 13719 JDpPepPna
.DPWIN DORIWD 27 TAR TP MI0°1 7YY 7P WK ,(NCCUSL) State Laws
VIR WX ,(UMDA :‘[’7.‘{5) Uniform Marriage and Divorce Act™77 DX 101 77 772
IR APWR DY XY DWIPA P Awewh ay? yrhna AT AR TP L1970 Nwa
,272pna .0Wp NIYITPI? A YW 79pn2 IR 01 180 YW 1D NDIPN INK? DUWI)
NAR 77°7°3 7Y 70501 XY W ,ADYANT NPANDWHI AP 02 77207 Nopwi
NIDPRWI NINIXT DAM IR YO9W D°WVID MW 172 MDNIWS OX 3 ,IMX 2% DY NIRNYY
NI AR DO HW NI MBI 0D7HY 7m0? 101 1979y wR 1249n%y Ywn
125 301978 W1 157X DR TV DRYNM 7R DXIWI7T N30 TWRD

DR I¥MX 777 37 IR 72NN 9O DR D0 ANWRK 7Y XY DWIIPAT NODAN
I INRP 12619153 Avwa PR oYW 1985 MW IV INpUpna MIXLnnn
,0I3NR% 993 1U1Yn IR NI OX AR ,0°WIA pODY 1INYY CRWI 11773 93 790K
9TV YW [N §9ANT DWW 27902 ANWRT MIH D17 93 12 R8N RY DR AXI
93Wn” 7ANRNT 0N /WA 02N OPRY 0°IVD” AT DNNNY NN
19571 TIVY 7PIN2 Y1APT 1ATPID TwAY ONXT 77157 ,7RIpD 10 PRY DRIV
,T 7195713 NP1 N1PN 120 1213 MIPINR .0PWwIAR 03792 02uINvIn 0NNy
Y2 DPRIW?I DR 070 3177212 772 Y7001 ,73Wn2 NIndwn YV Hpn X3 03 1D7%
Tonma AWK NIv YW ubmn Y3 a0an APYd mTnnn phna Lvnn
127 p»5191 072170 N30 P K21, 0713

.98 w7 Py IRy 123

Eisenstadt v. Baird, 405 U.S. 438, 453 (1972): "Yet the marital couple is not an 124
independent entity with a mind and heart of its own, but an association of two individuals
.each with a separate intellectual and emotional makeup"

.611/my3,1 w”n %°vY Bradford 125

Karen Turnage Boyd, The Tale of Two Systems: How Integrated Divorce Laws Can 126
Remedy the Unintended Effects of Pure No-Fault Divorce, 12 CARDOZO J.L. & GENDER
.609, 612 (2006): "By 1985, all fifty states had some form of no-fault divorce in place"

Ira Mark Ellman & Sharon Lohr, Marriage as a Contract, Opportunistic Violence, and 127
+03 XD .Other Bad Arguments for Fault Divorce, 1997 U. ILL. L. REV. 719, 722 (1997)
Linda D. Elrod :nX7 nm¥%,1%7.N.C. Gen. Stat. 50-6 (2005); N.C. Gen. Stat. 50-5.1 (2005)
& Timothy B. Walker, Family Law in the Fifty States, 27 FAM. L.Q. 515, 661 (1994):
"Thirty states currently retain fault grounds while also affording no-fault alternatives"
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TNMIN DX 0210721 NIXIY 957 MM NYAPHR 735N INRY 7293 MW DWW
197 DWIPAT Y7 YW 0MYW 2°WITAT NYDIN NIANIAY — DT N A —
no1% XD PR 793 128, 00RIWIn MIAIAN DWIHW 3w Y T XIT OPOW TV ,PIN
-1an AR 95 YW nIvvan InnTa pIpY o3 NIl DUXIWIT NIA0NRY 3721
NPLDWNI NIYAATT NN 129.0DI1m% N3 NIATING 7N IAIT712 DR AR 217
DWIPHT P2 ,0PKI 1I0IT PRIV IWR NR 00Y POAW 3712 Y 12v3a 10w
TI% PR WIAANAY YEAR M2 A0 MYpa mawnTIaY 795an7 N1apya oM
JPRIWCI WP DR pRIY YEA KIT D MKW 93 T RYR ,7OWR” A1 0D MY
HW 2¥1m3 %71 7OWR” IANTT1A DR AR DPRIWCIT WR WA POAT A1 ,INmvY
NPT DRIWIT PITD DR ¥IR? 9137 RI7 X X0 TNM IWHK V7DD Y32 7057
9397 XY XI7,0°WI 07 mINDY XY XIT ¥ OR KO TIRDI QUKD 1T
Y7 oM DY AY%pR WK LT 9DAR IN2WY MPPwS 1A DAwR DR NIPYaY
03 199ana 130.0°X W1 NI30Ma PINL’2 10N MR 0N AMIN L, DWITIT
XD QWA 2207 WY 1597 WINPT T3 NIPNIANT NP0 7722 7m0
1997 DPWITAT INRD 07T ,72TIX 5 PYAYHI 79DANT CWINT IPPW b ,1NnNn
D»Wp 3 0% 0731PPRI0 0pnn L1 Yy e Blmno XY oy van anm
297 D°WI93 NI DOIPORM 23 AN MYWI DPRIDI NIV Y 07900
NoDAN YTV DUWITAT YW DMWY N3 DXVW 0 ,0°RIWI 37712 TWRM NV
132 39177912 YW 0PN NI2°RA AY?3D 712312 NIMIW APWK D79V XY DWITHT
NX 9Pa% DPLYNTRY DRPTINR DY 9nR AvR nrLw myoin nond
*> ORI 0PN 133.a15waY ooavIv Ax opYm AWK *5-%Y XY 02w NoDAN

Katherine Shaw Spaht, Revolution and Counter-Revolution: The Future of Marriage in the 128
.Law, 49 LOY.L. REV. 1, 18 (2003)

.766 'y ,118 w771 v ,Wardle 129

Lynn D. Wardle, Marriage and Domestic Violence in the United States: New Perspectives 130
About Legal Strategies to Combat Domestic Violence, 15 ST. THOMAS L. REV. 791, 802—
.803 (2003)

Lynn D. Wardle, No-Fault :I1R7 .n7I3I07 X292 LYND WY1 790A07 "IDY DWIPIIN 95% 131
.Divorce and the Divorce Conundrum, 1991 B.Y.U. L. REV. 79, 103 (1991)

Stephen J. Bahr, Social Science Research on Family Dissolution: What It Shows and How 132
:03 IR It Might Be of Interest to Family Law Reformers, 4 J. L. & FAM. STUD. 5, 8 (2002)
Lynne Marie Kohm, Does Marriage Make Good Business? Examining the Notion of
Employer Endorsement of Marriage, 25 WHITTIER L. REV. 563, 587 (2004)

COUNCIL ON FAMILIES IN AMERICA, MARRIAGE IN AMERICA: A REPORT TO THE NATION 133
1 (1995): "The divorce revolution — the steady displacement of a marriage culture by a
culture of divorce and unwed parenthood — has failed. It has created terrible hardships for
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T2 2230% DUWwRan 0w 21T DMIPW 0°DTYN O3 DRPUTINRT NPXNN
J0% DNIPTH VEWM PRINY XK AR 135mmmon nran B34wannb n?1>n nx
WRIM 27237% 0XWI 27712 DYV ,(covenant marriage) “N73 PRIV DW3A WIN
W XD RN 136, 3mWwR 0702 Y P71 1MWK, TNV DWIPAT YT DR DNRTIH
73N OR ,WIANAY 3377°12Y 1IWDR RY 72w ,79DANY 121 NIRYXNT OX [IM2Y 2Ipn
ORI L7 19DANA PIDYY AN APR NPRPPINKRT NIIDOT ORI PN AR
RWNY AMPRTA 93 1OW ,735 IV 71°p02 NY 27 vy IR 137,189 7077801 180N
N30 ANWRA YW 7YPpWwn1a 19PNW DMIPWA DRI YRIT DR 17207 2713 RYX OPXR 07

SNNDWHT RN YW P10 23790

25019 PN — SNNOWNN WIIN NPIVN NN NIYN NPV 4

7Y QWS ,NABWHT WIS NPIYA NI30MA ANWR MIna 93 199w 1968 niw Ty
XY WY1 NopAn YW annbwn oy 138.0wy1nab onp o n1aona AnwR 199w
03 DYDY 7ARWR 1TYR7 YW NIMPY DR 2°07% OX NIPINT NN, AWK D70y
npIvn 3 wap 140UMDA-R Yw 30871 307 0°0°vo 13%.wi577 npavn nazoma
270D NIATINA2 NMAWANT RY? WY NIITAT 15T NY*Ap 03713 PNNDWAT W13
%Y .(UMPA :1971%) Uniform Marital Property Act™7 @3 ¥ap 75 .Q°XW7173 »n2
American Law Institute's Principles of the Law of Family =77 19011 19X nNI¥%ni

children, incurred unsupportable social costs, and failed to deliver on its promise of greater
adult happiness. The time has come to shift the focus of national attention from divorce to
.marriage and to rebuild a family culture based on enduring marital relationships"

.398 'my3a,112 w”71 Y% Parkman 134

IROTRIPY AR ,0IPIR 135

Lynne Marie Kohm, 4 Comparative Survey of Covenant Marriage Proposals in the United 136
States, 12 REGENT U. L. REV. 31 (1999/2000)

.607 'mya,1 w”71 vy Bradford 137

Lynn D. Wardle, Beyond Fault and No-Fault in the Reform of Marital Dissolution Law, in 138
Arnold v. :03 IX7 .RECONCEIVING THE FAMILY 9, 10 (Robin Fretwell Wilson ed., 2006)
Arnold, 174 P.2d 674, 676 (Cal. Ct. App. 1946): "It obviously follows that where the
divorce is granted on the more heinous ground of adultery as well as for extreme cruelty
the amount awarded to the innocent party should be greater than if granted on the ground
.of cruelty alone"

Ira Mark Ellman, The Place of Fault in a Modern Divorce Law, 28 ARIZ. ST. L.J. 773,782 139
(1996): "Essentially all the American states moved to laws that allowed divorce on no-fault
grounds in the 1970s and early 1980s, and as they did so they made choices about whether
to apply the no-fault principle to property and alimony as well. Few have revisited those
.choices"

.Unif. Marriage and Divorce Act §§ 307, 308(b), 9A U.L.A. 147 (1987) 140
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oY w» 09X ,AR PN 937 DR A9R NPy 41 (ALI nIIpy :1977) Dissolution
NIXYP YW 19972 1TV AL Mmpy M42.mrana bw inppna cmvewn pwn
X > 077 03 W3pY 143,No Fault71 n3panm nX @°Ywi? 10°1 ,UMPA~mM UMDA
72w LIxIn 144onnowni wISIR NPIvn Naoma AnwRa R Y93 Yopwh
NoDM OY WWIAW NIPAPYTI MITART (X) : 21w NITI0? * 5 Jmn1 1997 0990
1°32 "1%°D% 77371 WD MXPDI NIWAW TTAIWA () ;APWR DIV XY WA
NIY>an *15m MIPORT Y072 (3) ; TMIRITR? MINTING 1732 %207 X1,7292 993595 pn
TMRITRY DTG PR PRI NYAN2 A1 DR OYIANY WOHRN 3T A
145 poxywean 7onna

oy /NINnn ApIPnnT puwY 12V NM127TNIXIR NPT YW 1219717 ,INRD
NI YIANATNTIA YY %W M, XXIT NTIPI TN T NPT NPT DR
“N7725 7ANWA APIYNNY DR MEHARKD ANIWH w1373 "NNDWHT w1377 DR N10DINT
0031 P2YM PR VOWMITNA 3T 075N DY /NINAN ApIPnn” nuw Yw YInni
HOPwY X ML AYKR NIPTH .1PPYA 12 WIIT DR PYNn RYR IAYID AR A177an
WIS NPIPN NI30MA ANWR

"As common-law states moved from the traditional title system to the modern
system of equitable distribution of marital property, some also internalized the
community property view that the spouses jointly own property acquired
during marriage through the labor of either of them. Under this view spousal
claims on the property at divorce are legal rather than equitable: The court is
not transferring assets from the true owner to his or her spouse in recognition

of the claimant's compelling equitable claims, but is rather dividing the

Principles of the Law of Family Dissolution: Analysis and Recommendations 4.15 141
TP9R oo nn PR MY YW wxIA TR Ellman /510 .(Proposed Final Draft, 2000)
.776 'mY2,139 W71 VY 1INRNI

"First, it is important to note that this particular ALI :217 '»ya,117 w”R 5y% Swisher 142
project is not a Restatement of the Law, but instead proposes various 'principles' of family
Jlaw which 'give greater weight to emerging legal concepts than does a Restatement"'

RECONCEIVING THE FAMILY: CRITIQUE ON THE AMERICAN LAW INSTITUTE'S PRINCIPLES 143
.OF THE LAW OF FAMILY DISSOLUTION 249 (Robin Fretwell Wilson ed., 2006)

1479 'mya ,120 W’ 9°¥9 ,Evans 03 X1 .ALI Principles 1997 § 1, Topic 2, at 43 144
"According to the American Law Institute, noneconomic fault — such as adultery, cruelty,
.or abandonment — is not a legitimate consideration during the divorce proceeding"

ALI Principles 1997§ 1, Topic 2, at 44 145
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property between its two joint owners, an exercise in which the marital

misconduct of the parties seems largely irrelevant."146

D™IMY 7NINAR APIPAN” DR PTIAY JNLYAN 9°022 TWR MIPIH L INnvb
NR 2IMR77N772 NIRARN (PR R¥ID NTIPID 0N0NT Y2IpnT vDWHT NIIPY
9°2yn OWNATN®A 3T 719°DN DY .NPWIINT ITIDANT DR OX D ,ANWR Ap1onn
2WNNAY N NI AR NPT WIS NRIPA NI30M2 17VIY IAR MT772m 0703
W13 NPI?N NV InwR3

"There is indeed an apparent overlap between the fifteen states that allow
consideration of fault in the allocation of property at divorce and those
common law states that have been most resistant generally to moving from the
common law marital property system to the marital property idea of joint

ownership."147

NLW 0°023W LI L,2NWA JPNIPD Py ,APR mxbnn 7% 1na1 nyd
919pW NYRWA MIPINR YW [ubwn Yy Y¥192 1WDWI *NNDWAT W13 Yw ap1enn
nPI?na HYpwY ML NIPIRT 95 °3 MR 02T WIS NPIPN NI0NI ANWRD
DX APVPT (economic misconduct) M99 AYIDY 72727 WK ANWR WA
1173 31 N19T23 NPT L NRT NRIYD 148331737002 102 pIPnk ImIva nndwni wIIn
¥37¥2 Y7307 O 73 ,)NADWNIT WI372 A¥°aDY 197237 XY WK AnWKRY N0 nna
,DORWNY PIND 020N NNPY N1 TS ARWR NIRWIT DTG OV .AnDwnn
LTIV RhLIsY DD NIYYYNT AWl

T WP MIPTAT DR 307 T80 AYRWA QPPN ORPPINKRT LDWNT TINIIN
nR PYnm — ALITR npy YW (Chief Reporter) *WXI7 T — Ellman 517D
TPWRI INMAWANT NTRY DXNTI MINW NPI0R WHR? 11377 NIXIRI NIPINT
149; n13m1m977 @19WN NY 2Ry *NNDWHT W7 Np1Pn nya

w7 Y% Principles of the Law of Family Dissolution: Analysis and Recommendations 146
X177 797,mxYna7 Yw "wRIn 717 Ellman ‘5190 Yy %33pm 23m7 YW A1 1In°1 .43 'nva,100
"Joint ownership of marital property is nonetheless :783 n¥2,139 w711 2°¥% 198102 2N
the divorce law vision of many common law states today, and their adoption of the joint
ownership conception at dissolution has apparently encouraged a no-fault approach to its
.allocation"

.783 'n¥1,139 w771 2°¥2 Ellman 147

Barbara Bennett Woodhouse & Katharine T. Bartlett, Sex, Lies, and Dissipation: The 148
Discourse of Fault in a No-Fault Era, 82 GEO. L.J. 2525, 2528 (1994); Smith v. Smith,
438 S.E.2d 457, 458 (N.C. App. 1994)

LALIFT 79799 03 A8mIR NP0 Wnne W ApIvn 149
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NPI%M NI30MA ARWRA DR Y93 MYPpwn 1PRW MIPIN 0MWY — pure no-fault .1
.UMDA"71 2w 70°DNi1 1R 181K 77X NPT .MM DY ap) w177

7PXW NI Wan — pure no-fault property, almost pure no-fault alimony .2
WX MYOPWR (PR LYNY WIIM NPIYR NIaona Y93 Anwx mvopwn
MR NY 3P NI3oMa

7¥12PY TIRM 7217 NI wIbW NP5 07 A%13p — almost pure no-fault .3
11°0°1 IR AWR NIYR 71A3) ARWR P9pwh 0P NWOR 172 w1 aYIR L, INWRIN
1977 NN (XY

WK 995 MYYPWn 1PRW NN YAW — no-fault property, full-fault in alimony .4
MININT NY?apA IRWR MYPRPWR IR W13 np1Pna

Xon NYTT9Ipw vBWMATNAY MIPn PR NN mwvtwnn — full-fault .5
JPIRITRY NPT NIATING 9D NINT YW NY*apa1 wI3IR np1ena Yopw’

DR T NIPIH WM 019 °3 X1 07277 DR Ellman 03°0 77 7IN°3 N12pya
DNWRIT DY PPYRT DIV °D ,INYT? .WIDIT NPIPN NI30ND O3 INWRT AW
M52 AR Y2Ipn 7T MIN LT 7172 NOYY NN IRW DY AR AL mmpy bw
VOWNT MWW 2317 °D X AR QAN IR LNI3ATNIRIR AN vOWHTNA
1 720D N1apya 150w npYPna oM APWRI NAWANT NII0IR NTRPINRT
93777 WRD D3 APWR 29pWwH 112707 NPT 217 23 NYLI DINR 0INIPN 101N
I51 (egregious fault) 79741 RAWRI
XITW 713907 ,0N1vLY (Ellman %W 77 3MI0°1 DR 0°7p2m DMINR 0279191 09X
N1 oK 3 YW ,Swn% Swisher /511D 12.mX¥nI DX P95 Nbpwn AKX IRNND
N730m3 APWR Y9pwY e PEYW ,AID0 A3 RpNT X7 70 Yy yhaxab
NOPWIT ANANA YY NMWNBM Swisher PYN TIMRM 01902 13B3.wI39n npion

.(Sparks 171 :19719) Sparks v. Sparks, 485 N.W.2d 893, 909 (Mich. 1992) 150

Jeannette C. Griff, How Fault Remains a Factor in Property Division Upon Divorce: An 151
Analysis of Equitable Distribution in Michigan After Sparks v. Sparks, 71 U. DET. MERCY
.L.REV. 421, 450 (1994)

June Carbone, Economics, Feminism, and the Reinvention of Alimony: A Reply to Ira 152
Ellman, 43 VAND. L. REV. 1463 (1990); Carl E. Schneider, Rethinking Alimony.: Marital
.Decisions and Moral Discourse, B.Y.U. L. REV. 197 (1991)

Peter Nash Swisher, Marriage and Some Troubling Issues with No-Fault Divorce, 17 153
REGENT U. L. REV. 243, 249 (2004/2005): "Thus, if there is an arguable majority 'trend'
today, it is to retain fault factors in divorce as one of many statutory factors that state
courts will still consider in determining spousal support rights, the division of marital
.(Mpn2a 7w property, or both"
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154 w1397 NP9 NI3DNA AWK MYPPWwn NIPINT 217 %3 YOI AL DITpYn
017N 1997 OX 75 (YOI Swisher 72017 ,Q°XIW1? YINM D°OMPY N*H*¥DD DTN
NILW 2172 UM?I APYR 073 1AWRY 07 ,0°RIWIT PIPDY? Nmvnawn 370n3
156 77997 717982 NI NAYENR IR 10In Goldberg Tm19m17 155, 00wnn

WX ,07P2°NTHY N1a¥e1 Swisher™d Ellman YW N12ALIpR 0NTAY 72
: Turner AN ,%Wn7%,75 .90 JTIRM 1DINA D°IINIT DX NIINOMI NINNIA

"Out of the forty-nine jurisdictions which permit the trial court to divide

marital property equitably, twenty-seven do not permit consideration of fault

that has no economic impact." 157

717277 19IR2 027277 DR K17 Wardle

"[TThirty states allow consideration of marital misconduct in both alimony and

property disputes (fifteen states), or in alimony but not property contests..."!38

DM Pa $TARR 0D AR LAPR NITHY NI I0RNA YW owehwn pina
D3 OX °5 ,ALYA 0PNTWT DN YW AN mMNCIn I RY Y211 MTnt a2
STITINN 1Y IRIPRI INDWNT 713 YY NIV onbpwnn

"What these commentators largely ignore, however, is that : (P22 MW7) 258 'y2,00 154
thirty-five years after the so-called no-fault divorce 'revolution,' only a small minority of
states — about fifteen — are 'true' no-fault jurisdictions, while a majority of states sti// retain
alternative fault grounds for divorce, and still consider marital fault factors in determining
spousal support and the distribution of marital property on divorce. Indeed, forty-two states
still continue to evaluate a spouse's noneconomic contributions to the marriage and the
.well-being of the family, in spite of the Principles' arguments to the contrary"

GA. CODE :2°R271 0»n1Ini apopnn 127 (80 w”n2) NIdN RIWAW TN ,257 'Dy2 , QW 155
ANN. § 19-6-1 (2004); MASS. GEN. LAWS ANN. ch. 208, § 34 (West 1998); 23 PA.
.CONS. STAT. ANN. § 3701(b)(14) (West 2001)

BARTH H. GOLDBERG, VALUATION OF DIVORCE ASSETS § 1:34 (rev. ed. 2005): 156
"Unfortunately, fault remains a major issue for consideration in many jurisdictions, even
though it was presumed that with the passage of the Uniform Property Act its importance
would become insignificant. However, this presumption has proved fallacious. In fact, as
of 1985 only seventeen states have statutes expressly excluding marital fault from the
factors to be considered upon dissolution, while sixteen states now permit it to be a factor
.among others to be considered, and only six remain silent on the subject"

Brett R. Turner, The Role of Marital Misconduct in Dividing Property Upon Divorce, 15 157
.DIVORCE LITIGATION 117, 117 (2003)

.15/ny2,138 w71 22 Wardle 158
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27 Ypwn 1 ARWKRY 7101 KNP ARV 23 710X NIYIVI XD DRIV PIND 7701
63% nWIR? LOWNPTNPA Py NP 9.0MnR e 7awnna XYY
5w oYY vownnTnra 160 Ry YInn 7Y wr Yyab 03 annwn wisnn
AR ,%¥37 YW 2w N7 7732 1oL w1512 N 2173 phn AwRD v 101v3m
161 195555 nyowi 757 nn»i XOW
,NIITOR 7330 — NIPAIR POMY AN NININT ARWR NIIAR NPT NRT NmwY
YW NIIAR RPN YRR CuIMPT PIPW ANAN APR — A7DWR IR 77732 ,7w0)
PR PIRITRY DA DTN NI MR YW Inopwi *hy 162onnowni w1
*> 190 Swisher 16393037 1177727 I0° W17 NPIYAY IR AR MI17]2 NWIYAY 0702
164 p»nxop 0*Ipna LYNY ,APYWRN NINPYNT YW Anan Nnp MYRTR? NIna
75 0P WOW 0PNX°P DMPR P [IAWN ANWR IRIIT PINTII NSN3 ,5wnY 70
*3 VT2 DPIMIRM 71T LOWNARTNA OYIR 165, 7 vDWnAN*a YW YT NR VIVTY”
D2WNAAY PR 1991 ,77 7177 2V AR Awp 93 VIR OPR 02X PInn ovone
TNIR TIN2 03 2NW PI7P0D @Yapnn 0Ny 196w NP naoma PIpws
PODA MIIMAW AY*APY TIIT,¥aAPI IV DPNYIVY LBWNITNAA 7D AP

.150 w71 VY Sparks 11y 159

.Huber v. Huber, 682 S.W.2d 493 (Mo. Ct. App. E.D. 1984) 160

.O'Loughlin v. O'Loughlin, 458 S.E.2d 323 (Va. Ct. App. 1995) 161

Thompson v. Thompson, 811 N.E.2d 888 (Ind. Ct. App. 2004); Warner v. Warner, 2002 162
ME 156, 807 A.2d 607 (Me. 2002); Sirek v. Sirek, 693 N.W.2d 896 (Minn. Ct. App. 2005);
Dvorak v. Dvorak, 2005 ND 66, 693 N.W.2d 646 (N.D. 2005); In re Marriage of
Muhammad, 153 Wash. 2d 795, 108 P.3d 779 (2005); Steiner v. Steiner, 276 Wis. 2d 290,
2004 WI App 169, 687 N.W.2d 740 (Ct. App. 2004); Hartland v. Hartland, 777 P.2d 636
.(Alaska 1989); Anderson v. Anderson, 237 Ga. 886, 230 S.E.2d 272 (1976)

Young v. Young, 609 S.W.2d 758, 19 A.L.R.4th 232 (Tex. 1980); Read v. Read, 594 P.2d 163
871 (Utah 1979); Wilberscheid v. Wilberscheid, 77 Wis. 2d 40, 252 N.W.2d 76 (1977);
.Grosskopf v. Grosskopf, 677 P.2d 814 (Wyo. 1984)

"Therefore, the current judicial trend in many states :225—224 '2¥2,117 "7 59% Swisher 164
is that most judges tend to ignore or severely limit the ultimate effect of fault-based
Platt v. :03 X7 .statutory factors in divorce, except in serious or egregious circumstances"
Platt, 728 S.W.2d 542 (Ky. Ct. App. 1987); Thames v. Thames, 477 N.W.2d 496 (Mich.
Ct. App. 1991); Perlberger v. Perlberger, 626 A.2d 1186 (Pa. Super. Ct. 1993); Tarro v.
.Tarro, 485 A.2d 558 (R.I. 1984)

O'Brien v. O'Brien, 66 N.Y.2d 576 (1985); Havell v. Islam, 186 Misc. 2d 726, 718 165
N.Y.S.2d 807 (Sup. 2000)

Rosenberg v. Rosenberg, 70 N.Y.2d 601 (1987); Nolan v. Nolan, 107 A.D.2d 190, 486 166
.N.Y.S.2d 415 (3d Dep't 1985)
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PIPW APR 7732 3 AYapY W p0D N1apya 7YX Nodn npon 167.70307K
m1»979P21 77211702 16900399 7173379102 03 ¥apl 75 168.w17 npvna cumea
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7P°0B IPRIW DD WIS NPIPR NIA0MA DKWY YINm 0°0mPa NMawnnin
037315 0°0337 PNW YW 12’72 ,°I2VA I T P02 PHON 11T 7700 NYPRIWT
LOWNT DR INAY Wp2l J2°BY .0IMX DIUPY DY DDIAM ,ANWRI NA02
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Aster v. Gross, 371 S.E.2d 833, 836 (Va. Ct. App. 1988): "circumstances that lead to the 167
dissolution of the marriage but have no effect upon marital property, its value, or otherwise
.are not relevant... [and] need not be considered"

Gamer v. Gamer, 429 S.E.2d 618, 622 (Va. Ct. App. 1993): "Assuming that he committed 168
adultery, it had no economic impact upon the parties' property, nor did it .affect the value
.of the marital assets"

.W. Va. Code 48-2-32: "without regard to any attribution of fault" 169

Tuller v. Tuller, 469 So. 2d 212, 213 (Fla. Dist. Ct. App. 5th Dist. 1985); Shoffner v. 170
.Shoffner, 371 S.E.2d 749, 751 (N.C. App. 1988)

496



YNNOWNN YIDTIN NPIZN DI1PPWD DINIVID \INND DOON? TIYUN 30 DYPOYY LAYN

N DY AT YW AmIpn 2220 71201 31 NPIvAn .07 NRIRTTRTDNIIY 00
,Ellman 11y IMXR7 92Y7 19 .A0DWNHT 2P 0770 DY YW 0pwn 2303
171, w1397 NP12n N93012 712 NIAWRNM (PRI AAWRT DX 10T NIPTNT 217 %D 307
MR 92V 7 LALLTT DIpYa arnR 02 1R 81 mInen Ellman 1w nXvnnn
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"..fault provides an excellent tool to encourage the type of behavior
society believes to be appropriate in marriage, and to discourage that
behavior which society deems to be inappropriate. It seems that most
people would at least agree that engaging in adultery, cruelty, or desertion is
not the sort of sharing behavior which marriage should have to endure.
In order to provide a disincentive for such behavior, there should
be concomitant post-divorce financial consequences for engaging in

inappropriate behavior."172
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"...when a spouse who commits adultery leaves the marriage with half or more
of the family's assets, as may occur within the current pure no-fault schemes,
an injustice is done. The message is clear — it is acceptable to have an

extramarital affair."173
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Ira Mark Ellman, The Theory of Alimony, 77 CAL. L. REV. 1, 23 (1989) 171
.641/1¥2,101 W77 Y9 ,Morse 172
.615 'ny2,126 w771 v ,Boyd 173
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"Injecting fault back into the division of assets and maintenance after divorce,
satisfies the popular expectation that society will reward those who observe

their marital vows and commitments."174
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"In theory, fault or misconduct which is not related to the economic conditions
of the parties should not be germane to a division of property... Nonetheless,
there is a strong feeling among legislators and judges that a 'bad person' should
not be rewarded, and the strength of this belief sometimes tempers rigorous

adherence to abstract principles."!73
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"As states began to adopt no-fault divorce laws, marriage was transformed
from a permanent relationship into a relationship terminable at-will. The
reformers had to make some provisions for the economic security of the

family members outside of marriage."176
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.621 'nya,1 w”n »°y% Bradford 174

.LAWRENCE J. GOLDEN, EQUITABLE DISTRIBUTION OF PROPERTY 255 (1983) 175
.621—620 'nYa,126 W11 9°¥Y ,Boyd 176

.220 /93,117 w7 995 ,Swisher 177

.225-224 'my2,00 178
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"Indeed, if contemporary marriage is viewed today as a shared partnership
with important economic and noneconomic expectations, then a 'true' no-fault
divorce regime, as proposed in the Principles, reduces marriage on dissolution
only to impersonal and unrealistic economic calculations, and refuses to
consider many important nonmonetary marital contributions to the well-being

of the family."180
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Arnold H. Loewy, Morals Legislation and the Establishment Clause, 55 ALA. L. REV. 159, 179
.166 (2003)
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Mosbarger v. Mosbarger, 547 So. 2d 188 (Fla. Dist. Ct. App. 1989); In re :I1X7 .LDWHR
Marriage of Cihak, 416 N.E.2d 701 (Ill. App. Ct. 1981)
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Chalmers v. Chalmers, 320 A.2d 478, 482 (N.J. 1974): "First of all, fault may be merely a 182
manifestation of a sick marriage. The spouse who by his or her actions gives cause or
grounds for divorce may not be responsible for the breakdown of the marriage and may
merely be reacting to a situation which is not of his or her making. Marriage is such an
intricate relationship that often it is difficult, if not impossible, to ascertain upon whom the
.real responsibility for the marital breakup rests"

Lutz v. Lutz, 485 So. 2d 1174 (Ala. Civ. App. 1986): "However, we do not find it 183
necessary for the court to examine each incident of misconduct to determine who was more
at fault. If there is testimony of fault from both parties, the trial court does not have to
.determine the relative fault of the parties when making the property division"
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"The traditional marital fault rule requires extraordinary reliance on trial court
discretion. Neither the standard of misconduct, nor its dollar consequences, are
much bounded by any rule. While in principle the trial court's decision can be
reviewed for 'abuse of discretion,' reversals are rare... The traditional fault rule
is thus inconsistent with a major theme of the Principles, an effort to improve

the consistency and predictability of trial court decisions."184
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"[TThe conduct factor becomes important when the conduct of one party to the
marriage is such that it throws upon the other party marital burdens beyond the

norms to be expected in the marital relationship."185
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.70—69 ,24 'nY2,102 W” 7 %% ,ALI Principles 1997 184

.Burtscher v. Burtscher, 563 S.W.2d 526, 527 (Mo. App. 1978) 185

"it is unnecessary and probably impossible to lay down any precise guidelines for the :0w 186
.weight to be given to the conduct factor"
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Linda D. Elrod & Robert G. Spector, 4 Review of the Year in Family Law: Century :03 X7 189
.Ends with Unresolved Issues, 33 FAM. L.Q. 865, 908, 912 (2000)

.787 'n¥3,139 w71 2°¥Y Ellman 190

"Kentucky (W's adultery may :n11°» nw bw JUDWNAN NRT D°A7H (30 W72 ,aW) Ellman 191
reduce alimony award, but H's adultery cannot be the basis for increasing it)... North
Dakota (trial court properly allocated 83 percent of property to H after 19-year marriage,
.where W guilty of adultery)"
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"The obvious model for such a system is the tort law, which provides
compensation for harms and also permits punitive damages in certain
circumstances. And indeed, since no-fault's rise in the 1970s, the tort law has
changed so that most states now recognize claims between former spouses that

were previously excluded by blanket rules of spousal immunity."192
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"Neither tort nor criminal law provides an adequate remedy for egregious
marital misconduct. Finally, the absence of any fault-based statutory relief for
egregious marital misconduct may place an almost insurmountable burden on
an abused spouse to obtain compensatory relief from an abusive spouse. This
serious problem is illustrated in a number of cases in a minority of states that
have adopted a 'pure' or 'true' no-fault regime, where non-financial marital

fault no longer plays any significant role in determining divorce grounds and
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"They [also] raise tricky questions of res :2566 'n¥3,148 W”71 2°¥2 ,Woodhouse & Bartlett 195
judicata and collateral estoppel, the right to a jury trial, overlapping recoveries, and
Jimitations on damages"

.495 'my2,120 w771 v ,Evans 196
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defenses, spousal support awards, or the equitable distribution of marital
property."197
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"The better-reasoned approach in a majority of states today, however, is to
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