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At"

D3 X7 .72 W77 VY ,ALEXANDER & FERZAN YW 09001 1972 162 W73 ©IWXR DX IR 79
"Indeed, if there is no social utility in doing what he is ) 269 'my2,67 w711 2°¥% ,LAFAVE
; (doing, one might be reckless, though the chances of harm are something less than 1%"
"If the conduct has no social utility — for example, a ) 108 ’a¥2 ,67 W”11 9°¥% ,ORMEROD
game of 'Russian roulette' or an armed robbery — the slightest possibility of any harm
.73 'mv2,67 w1 2% ,WILLIAMS ; (should be enough"
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Alan Norrie, Subjectivism, :IR1 IPWRA NPMA3 23IYA-20RININ VIDWR 0 1THYn Py 82
Objectivism and the Limits of Criminal Recklessness, 12 OXFORD J. LEGAL STUD. 45, 47
"In balancing :46 'n¥2,72 W”7 2°¥% ,ALEXANDER & FERZAN %W 07903 187 13 .(1992)
risks and reason, we must also take into account deontological constraints on when actions
.may be consequentially justified"

ALEXANDER & W 07002 X1 MDA YW *2°0n77 T10°7 YW 1IRT DRonY nx mov) 83
"We believe that the criminal law should intervene at the :87 'my2,72 W~ 9°¥% ,FERZAN
point at which the imbalance of risks and reasons represents a gross deviation from the

.standard of care that a law-abiding citizen would observe in the actor's situation"
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"standard of care that a reasonable person would observe in the actor's ) ”79°207
86 9301911377 V2R 1 NIND VL RITW TA°7 — (situation”

99 ,THE GRAMMAR OF CRIMINAL LAW 11902 ,FLETCHER N°¥1N2 01277 DX IXN? 2°0°7 84
"The definitions of recklessness and negligence, however, break :328—327 'my2,72 v’
ground in the direction of the normative theory. Both require moral judgments about two
dimensions of risk-taking: first, whether the risk is substantial and unjustified, and second,
whether running the risk under the circumstances is culpable. The latter question is
addressed by asking whether the risk-taking should be branded 'a gross deviation', either
from the 'standard of conduct' (recklessness) or the 'standard of care' (negligence) that a
hypothetical person would observe in the actor's situation. The critical perspective in both
cases inheres in the process of comparing the actual risk-taking with a normative ideal and
.finding that the former is wanting and subject to censure"

P00 X7 T MPIYWA P00 0PI L,7AN5°) APLD7D DIMIR NN N2Ibwa n1anIng MP.C.ma 85
IOV IR bw 11¥7 XLIANT L,°2°VNTNIT NIATINTT VITIVON 770D X291 ,77°20 MYPAT Dnn
.2.02(2)(d) '0,77 w1 9°¥% 181 M.P.C.~2 n15wan n7an’

2127 19IX2 XY NInpY — xvaN X7 1°X,°2°0177] 172N RI7 777207 QIRT” [NADW ’D"?S?"']N 86
,ANXY MIATINAT 1720 137 .37IRIT D17°A10 DY nInab ATHTNNX X7 XYX 7909y T —
IR AMYRA AR X 07N2°07 MY, TYInD DWITIY 9an
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(gross negligence) 7>N37 MYWINA” YW Wb 07,1277 NIRITY WpARWY D
SPVNTMIT TIO’T 19N DX DORVIN *RP*INRTIZIIRT VOWNI 12 D°272pN7T D NNNM
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"The actor may disregard an unjustifiable risk that an :69 '#¥2,67 w”7 °¥% ,WILLIAMS 87
event will result, or an unjustifiable risk that the circumstance is already present. Here
again the objective-subjective controversy rears its head. The courts have hovered between
the idea of recklessness as gross negligence (the 'objective' definition) and the idea of
.recklessness as advertent negligence (the 'subjective’ definition)"

R. v. nwID1;167 w77 1272 ,Lamb nw1d ; Andrews v. DPP, [1937] A.C. 576 :YwnY , X1 88
DX RN R QW ,259 /By ,67 W7 VY ,WILLIAMS 03 1X7 .Seymour, [1983] 2 A.C. 493
INIX DRVIANT DD gross negligence™ recklessness MM AWYIW Apna VINWA
SIMESTER AND SULLIVAN'S CRIMINAL 1213527 'nDya,67 W'R bAp) ,ORMEROD ;°WwbJ] 710°
723183 YR 07DIYN QNNNA WINWA YW Ppn MIRN? 411-410 By ,73 WA Y2 LAW
John E Stannard, From Andrews to Seymour and Back Again, 47 N. IR. LEGAL Q. 1 :IX7
.(1996)

oWwn ,recklessness 122 gross negligence "2 NWnn 7INAT AN K? 7WYYYNT ARP2 89
DNITID° .NP2IPn NPT XY TVRPAIR NI IO 172% 70RO PRSI T 17 TINARRY
5nn ,1172°0°1NPATNP002 VR ]I0N ANWRA NIIRN 5w ANy oy ral aonn 0w I Yw
Jeremy Horder, Gross Negligence and Criminal :IR7 77 V% .0™MWYA ARMI NWRIA
-nva nobn anen maw 0awa 7oKy (Culpability, 47 U. TORONTO L.J. 495, 497 (1997)
N5 TI0° NIPTE YW °NIonn TN DX AwIHY »'D'?:'I) a9pn Caldwell nw1D2 031190
1°aw 7INann awuww i (-'I'I’SW voPLT 100 V"R ]‘7.‘!‘7 X7 — M52 NPEY YW "2PURP IR
7377 N72YY 0P NAY 01 °23IR2 LOWNTTNAT,NIPTEI TI0° 1A% 721 MPwINa” Pw To%h
Prentice NW152 0 1YIY% LOWNI™NA YW 0IT77ROD QY Y2INNA MPW .NITTD YW 713y YR
132 JWNIA PYX OAPNRT (93 W 1279) Adomako nwIDA D¥IM2ATN7 YW (99 W 177Y)
.LopLT

BERNADETTE MCSHERRY & BRONWYN NAYLOR, AUSTRALIAN CRIMINAL :9%wn% ;187 90
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,Bateman NWID2 7°N27 MYWINAR” TI0° YW N0YRR AT ANNR PPN
$3 0 1IYIYY *2°9077 VOWNHAN’A Vap oW

"In explaining to juries the test which they should apply to determine whether
the negligence, in the particular case, amounted or did not amount to a crime,
judges have used many epithets such as 'culpable', 'criminal’, 'gross', 'wicked',
'clear', complete'. But whatever epithet be used and whether an epithet be used
or not, in order to establish criminal liability the facts must be such that, in the
opinion of the jury, the negligence of the accused went beyond a mere
matter or compensation and showed such disregard for the life and safety of
others as to amount to a crime against the State and conduct deserving

punishment."%1

"W 92, Andrews v. DPP NWID 011127712 7729 0T IMIRD WIR 77 1720
nwasa — DTNYRTNA YW ©°D01 PITPOD WA WIR RIT DIINRA DWWV
nnY "X7,77 ran w150 1Ny 0% 0903 09IR %4.Misra nwIDY 23 Adomako
,Adomako nWI92 Mackay LC T71271 *7°°%% 11 779737 %W AR o3 Dy DX
— Noo1an °na7 MLWINaN 1YY

"on the seriousness of the breach of duty committed by the defendant in all the
circumstances in which he was placed when it occurred and whether, having
regard to the risk of death involved, the conduct of the defendant was so bad
in all the circumstances as to amount in the jury's judgment to a criminal act or

omission."93

X277 1DIXA N2 MHYWINT YW T10°7 XN 0w ,LAWS: CRITICAL PERSPECTIVES 122 (2004)
"The concept obviously has much in common with recklessness. The crucial difference is
that to have been reckless the accused must have been aware of the risk, whereas the
negligent accused will not have been aware of any risk, although a reasonable person
.(MpPn2a Mwa1an) would have been”

(7907 "waTn) R. v. Bateman, (1925) 94 LJ.K.B. 791 91

88 W A YY IR 92

.R.v. Adomako, [1995] 1 A.C. 171 93

.R. v. Misra, [2005] 1 Cr. App. R. 21 94

(DO WATAT) 187 'MYA,93 Wil VY , Adomako nwiD 95
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ALAN NORRIE, CRIME, REASON AND HISTORY: A CRITICAL INTRODUCTION TO :03 IR7 96
RITW AWYH P2 1PRAAY IYN gross negligence MM 3 1307 ,CRIMINAL LAW 78 (2001)
LTS IPRW WYn 2% N3

19773 7003 °N21 MYWINAN YW P02 W DX IRNHT,89 Wi 9% Horder YW 11081 IRT 97
71212 XY IR ,NRT 7190 XIW DD ,MWIR) T19°1 YW OMPD1 NP MIATINGT NnTIn
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THE LAW COMMISSION, MURDER, MANSLAUGHTER AND INFANTICIDE § :IX9 717 ]’*be
.3.60(3) (LAW COM No. 304, NOV. 28, 2006)
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.R. v. Prentice, [1994] Q.B. 302 99

.R. v. Caldwell, [1982] A.C. 341 100
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LT RN
,72 w71 9°¥% ,THE GRAMMAR OF CRIMINAL LAW 17902 ,FLETCHER 2°72777 DX RV2Y 207 140
"The remarkable feature of these definitions [of recklessness and negligence] is :327 'ny2
that they track, more clearly than any other place in the MPC, the distinction between
wrongdoing and culpability. The assessment of the risk as 'substantial and unjustified' is in
effect a question about the wrongfulness of the risk, as abstracted from the actual
circumstances of the actor's choosing or failing to know about the risk. The subsequent
analysis of running the risk requires a highly contextual judgment of culpability under the

.circumstances"
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Lawrence B. Solum, Virtue :I87 9933 n0mn wdwni 1IN 5w *Y0I00IRA AP 7Y 141
Jurisprudence: A Virtue-Centered Theory of Judging, 34 METAPHILOSOPHY 178, 179
R.A. Duff, Virtue, Vice and Criminal :IR7 N°20I00%IRA D207 AWK 1N Y .(2003)
Liability: Do We Want an Aristotelian Criminal Law? 6 BUFF. CRIM. L. REV. 147 (2002)

Samuel H. Pillsbury, Speaking the :03 IX7 .0w ,Solum Sw TIRRn DX ,I000 "2 ,3%7 142
Language of Evil, in MINDING EVIL: EXPLORATIONS OF HUMAN INEQUITY 55 (M. Breen
ed., 2005); Kenneth W. Simons, Should the Model Penal Code's Mens Rea Provisions Be
Amended? 1 OHIO ST. J. CRIM. L. 179, 198-200 (2003); Martin R. Gardner, The Mens Rea
Enigma: Observations on the Role of Motive in the Criminal Law Past and Present, UTAH
9¥% , ANSWERING FOR CRIME 11902 DUFF @ 1070707 R X7 15 .L. REV. 635 (1993)
."Legal Moralism" 7’2 7NIRW ,LDWNT W N0 PIRNY 84 'HYa,75 Wi
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"In many places, the criminal law's :32°027777 QWX 72 DX Kyron Huigens %77 70 144
assessment of the quality of the defendant's practical reasoning is not limited to the
intentional state of mind that accompanies the conduct at issue. It extends, in addition, to
the defendant's set of standing motivations, or ends — to their acquisition, development,
maintenance, and ultimate issuance in the alleged offense. The most familiar example of
this kind of fault inquiry is criminal negligence... It also shows up in the ex post normative
determination that judges and juries are asked to make within the familiar intentional state

formulations of fault: for example, whether a risk is 'substantial and unjustifiable' in the
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Model Penal Code's definition of recklessness." Kyron Huigens, Duress is Not a
Justification, 2 OHIO ST. J. CRIM. L. 303, 307 (2004)

IXT T NP2 QY NIITINNAN 5Y1 "M01mnTIDWR ANWRT 1nan by mHavhn nMpPean Yy 145
ANSWERING FOR 17902 DUFF 2w 1070107 DX XD 12.142 077 Sowh ,Pillsbury YW 1ImRNa
1man 5y nPuo aow ndn voWwNI NN YW et m1,7’:'7 ,89—84 'mya ,75 W' Y¥Y ,CRIME
T IRWR

w7 9% ,Simons YW L WY ,NXWVAN *2°UPIII"X *NI37T 705 ML.P.C.72 MR YW a1 146
$790I17°N7107 (NIVTIN) NIRNTIINTIN — ONWR 21N "W Sw 7naryn” 1°yn,199 'nya,142
"The MPC's current provisions are a mix of descriptive and more evaluative criteria.
Purpose and knowledge are fully descriptive. The 'conscious... of a substantial risk'
component of the recklessness criterion is descriptive, while the 'unjustifiable' risk and
'gross deviation' language are evaluative. Negligence is a fully evaluative criterion, as is
N2y X°n "extreme indifference murder" YW 772vn 'extreme indifference' murder..."
1man X'?'?) 717V °2°0N7 NN 5y noolant nxa N2y X7 ,M.P.C.maw “niw IR iy
1902 181 W73 OAYNR W7 712YY (1130 207

R0 MYEY P00 X RPW ,NNIX DR NIXAY UYNRW YI12 M7 VIR MWD 7awnnT 147
]D"?&? 7252 19997 HY nooian:i ,(7ampn” nn12Y MR RPDW IR) 7NN XOX PR ,0wa 1
noRw ax .m;'m'mbp DR 0°17°DRNIT XD 710771 "NI2AN T10°7 INYTIND 17PN 2 ARI]
D701 APRW X277 7200 WO INATINT YW 7017720

"one who does not care" YW W12 IRNNT XM A 7INAT RO 19w 1727 TID 12 NN 148
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"Legal moralism :2n1> ,84 'nya ,75 w”n Y2 ,ANSWERING FOR CRIME 71902 ,DUFF 152
.provides a more ambitious interpretation of the idea that crimes should be moral wrongs"
,R. c. Beatty, [2008] 1 S.C.R. 49 nw1p2 771p32 17y VOWHA~N® YW IPT-POD NX O3 X
1PN OUPINITORPAIR [MAND ("marked departure™) 72173 77°VO PW NANT YD Yapl QW
773p2) NUPWA W ORITR 7PN 733 RITW Awys 122 1nInn3 02700 RITw nwys 1 mnan®
299577 LBWNA YW INTPDI MMINN 1107797 (PRIW?A 71215 NILYWIA AN YW 772y PR

27yR 5w 2¥n 2% 0°2°%02 20 12,309 ‘Y3, 144 w7 Y2 Huigens YW ININ2AT DX X7 153
"The problem with W & M's analysis of duress as an excuse is that they have :7nwX
confused non-fault and excuse. They describe excuse as an argument that one's conduct is
'not the product of the kind of disregard of others that the jurisdiction at hand represents
actors to have possessed when it publicly condemns actors for engaging in such conduct.'

Y7318 YW @n1InT N12°01 .But this is an argument of non-fault, not an argument of excuse"
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reasonable or unreasonable. The issue now is not simply whether a rationally competent
and careful observer would form the relevant belief, or whether the belief is based on
epistemically adequate reasons. The question is whether it is a belief that it is reasonable
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so long as the commission of a petty crime entailed an ever-so-slight increase in the risk of
an accidental killing (and the actor disregard this risk). For the petty crime is unjustifiable,
making every risk it imposes an unjustifiable risk, no matter how slight. We accept this
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