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W ,NnRI NN 1T 02157 OR 30.(7m1p IV ¥°372 ,N1IDIT MnYRa 7°NMana
1IN 9YaY NWRIAnt ApIPRN DR WRN ROTW AYIN PRI,V 091D AanY
19W ,0°WNY 7°N12I0 DR ¥175Y 9330 XY 77207W 20 WWN 0Pp OX DR NPy
IMan DR NpR APR 71207 75 0w 0°pDon 07HDd DUVINR PNIN RY AP
WRIANT APIYAN DR WRDH YIcY 09Y1, 119D NP1
$312 NIIPANA DR 07pY 77207 NY13Y NR 1IN2% W NvEa N1 nan
D27Y NR NI 79217 °001 295 DX TN Wpan IR JHanT ,Im1v0 Jpvp
PPN NI2pYa OR APRWA P WD NPV Tpnnn RYR ,7PNMNNT 0 2N
WY NPT RY?,1IVINI NINWR P11 NNA DR Y1197 77200 2w anv1oea o
1K 2197970 112 : P11 3L.0%99TN 11D NYIDY Nan XIT WD NYIDY Nan IR
IR) 777207 NDIPA DIMIA VT IRVM PNIAPYII ARIYAT NYYWY 1191 %3 RINY w7

.n1ann PN 3030 27

792 NPWYN AWK 29889-03-10 (“I *NINM) 71D ; I pPOBY 27 0D ,6 W Y2 2N NIy 28
.(29.6.2010 ,7212 DOTID) P77 POBY 4 /DD NN OWI D VBWHIT TIWN 73

535 » D°LBWYM “TYIPD NYIN 7730 YW DWNR WIS DY AWM AVIIR YY7OIRT T 29
.(2011)

.N1ana pIN? (X)302°0 30

y2Ip PINA,7I3AY YD MIYIN P9I NnEk Awpa WA AW YW INIRDT YW 0K IWwpna 31
JPIIRM YR MYIA A3INY P21 NN 11D MPIN ANW °2 07phn 71D MIPIn” 73
"2 MN2AAY (YD MYIN PN :197%) 20187 N7YWN 9353 DIRPPWI I MYIN pInk 2 0
719D MYIN 213 X7 TIT XD DOATRD WD MYIN [Man Pa N (D n1PIN nan
yap ow) 177 pob? 98 ‘0D ,6 W7 °¥Y 319 171V IRT W (2018 , 77 71170 114-110
79307 YW 119D NP1 DR 1173 W1 NINANT PINY 302 /02w Ap1Pnn J18Y 23 172 vdWn
*10 DY DD WD NI YW R ,neary arnan L(Pa3n7nan Ay PR nunanna
UM MR (IVIPD NI TRAN 72V YR OMOIING JBANT DR 29pn (113 230 °nba Ny
.3 PIDTNN 1972 IR AT Prava W
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TTRY JNRY LUnna (YL WRw MmN NI owh (ANPIRNAw Npoda
TN, NIDETI NIRRT 77N NIMIPANT DR PIN2% w2, 1IYDR NYI>Y 1nana
7I72% w1 19 77207 2w v1on PRIon MY DR 1I72% w2 ,Im195 .0NyIe PTyIna
M2PYD MI5M NPW MR QAINNNT 0N WM TIANT NDIPI 2P DA 113
NR 7233 IN2% ,0™IDYT QONPPR DIANNT DR Y9pwY W .nownIn npovn
n1M12»nna Pw PRpIon MY YR NMwaY NRT DRI LDOININT DINN YW N7
PPN YDA N1 Han TXY NWATIN 71PN T .A0ann
113n ,NPWRI .0°INR 00’2 ANIN AN AN NIYDI 021D Nan 00 v
TRM2PANT DR 0PPY 77200 N1 Yy ApIPnn nybwa DX (A IvIPEa N9
173n ,2°9% 9209w 25D ,INMIWY LTNY 1D ADIX (0an A7 9193 ,TRY JXON
292y *1D {ADIX AN AT MY ,ARIPAN IYIN IV 77207 *YIRA IR 030n NN
NRY 77207 YW 22HR 07N DR W (DIXA M2 WD NP1 (man N
NN XOAW DY NN QY WITIT IYINI TIRNA? wynt nvavan anny
PPN IR NPP3%3 ArnA BV mI5n2 P01 R ,INMIYY AT Ran .0nvana
9R1,77307 YW 0YRNIAWAT DMIWNMA N0 DD M DR 712 KPR ,Ownn
n°23n71,0°w oW 32,7900 YW N TN N°939577 NIXYENT DX 71572 0°DDIN DK
D°DTIV M3 IYRWR DY ,ANXYYW ,NTINI APRI NINAI APR ARI19N0 72 NIANN
5w MM NDIYAA IYINY NRM L, MMA [RAn MIYEHRA P 70 Y 77203 1738
5y %Y T3 ANINKRT NYa 79307 YW 00 DA% PR CMININKRT 0rnwn
0w W 519N *BY MM (0N XA [XIM W OY 75w NIRRT N9
AN YW NMPRNan MYW Y YR INIY DR DPYR IR TN PR MIINKRT
M7 [IA™Y NPRPIINA NIYPEA NP1 (Han NRT MY .OnyIn nvy IR Twn
NPT 1IYD NP1’ 1Ran L7932 PI°T2 0°P0IY 011X DTV NN NDYPN *bY
NIM2°°1NA7 Y1 DWRIAnT ARpIYRT M1ApYA *B03 A%N DR TITN? 772N 1 Wl
X7 .NIMPANAT YW PYIPDR 2IYIM DPAA TIN LW 2DV AW NIV nIneni
7T ImAn 0TI AN DR 0YWY 77200 YW Anv1o°a vabn apienn ox 2
DDA PN YW A9IPAR D% A 2N MI2INT PIYID YW Ny Tpnnn

AR ,TITIPT NPYPR J1IXY 0PRNAWR 0 2WNPAY oW 0031 TWY M hwn? 0 32
NP3 IR0 IXI .TI2NY MIN 21PN MPR 7TV 0°I%7H OPR 07 0317 WnIn XY T 2Ow
P2 APIPAN Inan PPPnY AR T D11 MW 5 114-113 aya 14 wra Ye ohwan
WWW.isa.gov.il/%D7%92%D7%95%D7%A4% (2014) B maAn PP°h — DMANR
D7%99%D7%9D%20%D7%9E%D7%A4%D7%95%D7%A7%D7%97%D7%99%D7%9
mxMawna Y95 pIvr L1dx .D/Corporations/2901/Paper/Documents/IsaFile2603142.pdf
MIREAY PRNIWNT DIV 1AW DI DR Q¥N¥H MIMITNT DM2ANA > 2y Yxwea IFRS 1 Yw
Swnm) (13 70m PIP°N) NN PIN 12510 12077 3127 XTI .PPVIYAY 190N IR IR NP3
DX 9577 — nowa IFRS 2w *»17w X7 T .17 ,2010°y”WNT (20 NIAR 1122 *PIRD
IFRS 2010 : 7w3n N°01°D MIRIAWA 72 231 2w *MI%W 5(2011) 390 I73 pw 717 IFRS7
.(2009) 213—193 R 773
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O APYN PI2 PNVPPT IPINN 219%N 79 DPOYY LAVYN

031 YW §TVA DR NP, HRYA 1103 070 221N ATIVE DR 7wynY 1ma,0°11330
,0°03371 1 V™3 TIIRY NP NNAY 5381 RIAW TIN) 7°N1I>0N3 0 PV 71ann
(PPIBTY T1ANA NI YW MpBITR ©MW PINN DPNTL7DIPMWR” 0207 03
MY DR JM2 PR RIT OX 03 ,NIWDY 2UIMIYR MM 02 Tpnnn a1 jnan
"5y Yy (N300 °2Y2) 2°WIIR RT3 DR MINWD KD Wpan [1ant .onyIe
Hva% pYnY PR L,NM2ANT 995 nNR QYWY 7 77207 0313 PR OR .NYINT
1T 7AINT 7UIR 292 DY 1R 19X 02RO I 0NN aNTRa  NvInn
17 ¥9Y2 HY DNI52 NPHWI DPWIT NIMST DY 7331 — ApIPnn

W 17 92v¥MI 2P P — APIPR DR ¥R NMann pInw 911373 (nand
TMan MI572 PR — (VDR N1 AR Yw 1 (PRIDIPR SNWwn NNR) MR Nan
NR %1 197% 7377 npIPn Sw mna 7118 nipon vown ML wa Y2Ipm ThX
J7IV3 7307 03I PPN NYAR JNRY N30T MIXIRY PYIRI ARIPRN CInan
APIYAY 0PI NTINR PW NNRMWA ArRa JMEY 72300 3T van nnn
VOWM ML WA NP API?NN (1AN3 MW (3W ,MINWE VDY MYW3 FII0X
1T 77193 0°I0PIPTR NPINR NIPA22 NW PV 03 PR Y nInw

9N .2

DPYRIWT NN 1TV NRIWT NPR B3 NITD TR WK LW P9NRA IR
IRINW *D3 .7AR°PNA IPIPNN RWNY WIDNA 0NN XY ,NINANT PN 0Ipw 11Ya
nNADT MO°R 7272 Y9571 DR ANND Y2IPni VOWMI AP 15777, 1X PID N2
X1 ,7p7002 Ap12nn 2995 oW 13RI N pn Mpn 7vna 33.Trevor N3 10 10
Xo7 P3I0Y MUYAIRT AW 3 AVT YN YRIWA N5 .72 NIRTMA 157207
72%1 1272 °25%57 v27T P MPPYNT TIN 21DV PIPY PV NIYWIT NI Tw)
7177 %Y 700 N°93Y5 [INAN X T PRY PIPOM ,NRT 3459300 Y0 nonki
35.0°wNn MY “INY 2 11575 79202 N1INT PYY2 WPV MRV
9915 Companies Act 200677 .wIn» Y3 YW NANA PIN PpRI 2006 NIWA
711211 1IN APIPAN NPII0 DX 9770 7T PIN 36.AR19AY WK NWIDH AR 01D
7apIen” By R9PR 770 DNADR” DY W 92TM PR PING LNPWRI LI2van ony

.13 w7n 2y% Trevor 71y 33

7AW IRM) 2ARITN IR DOOPR AT — QWN? PINUATNMYD 71303 HXYI 007 0193 o 34
7MY*aY .896 'Y, 12 W Y2 AR PN 0173 5 (1988) 439 3 vDWH MY ~(Trevor naaY
PAUL L. DAVIES, GOWER'S PRINCIPLES OF MODERN X1 M°23IR71 N19003 1 7wa YW
CoMPANY LAw 231-233 (6th ed. 1997); H.R. HAHLO & JOHN HYNES FARRAR, HAHLO'S
.CASES AND MATERIALS ON COMPANY LAW 257 (3rd ed. 1987)

313 X ©DWH YW (NN PIN NYIAY 7V 1IN NPHWI NPIHTIHYAY ApIvn” IRA 71T 35
.(1998)

(23R Hw n17ann pIn :19n%) Companies Act 2006, ¢. 46 (U.K.) 36
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X1IW) *PXIWT NN PIN 7TITIPT7 NITAA? APIT2 L(MPni npwa distribution)
"every description of =3 ow 773 "distribution” ,(7IPI?N” NITAT TIX? ATAINN
37 distribution of a company's assets to its members, whether in cash or otherwise"
T %Y 1pIPn 1A% nvId 77an 0 Yy ApIvn A pPRan YRR Yw nana pin
API2N .M (A £ 7293 AR (7An® 79113 APIYAN NPYID 713N .NIX 7730
Yy 501 PINT NPIX 772n° onea 3837207 YW vpan nMan JInn ¥I1¥°2% nin
n91>° [0an YRR PINT 1 227307 LI91PD NP1 RAn 03 MNRT AT j0an
AN PIRD PIYD NYID (RAn X PPMR YW NMAAR pIna »apn 1Ivon
I TIVA IR P ARIPA TNEY NIIDI NP1 1NN DR NP AR RN
,PNIM2ANT 70 DY INR? 77001 W Mp ,(NAV—net asset value™i7) 7°0331 2w
“NYaAn AN (PRIDY PENNT NIINA PN) 71NN W nIYa RN Jon 7123
TIY°D NYI2° YW Anan AW NITRN (Y15 N212° Yw Arna 00w 3%.00wminn
112NN 70 21 YR 0°0537 2w 01571 059V YY NIYWI NIIRM 7302 .00

IPANAT PIVID 2IYIN YW (CTNYR) NYY WA PR X7

920 MYIN .3

N*™27 NI¥IRD NI NIPTR .0*°97TD KDY, 07NN O N°I27 NIRINRD NN 00T
y2axaL e 099 19IRa 40315 MW DPInan AW NMANT PN IINOR
DY 00NN [MAN VI 99D 172 WA DUInaAn YW 0Mpy o030 W Y

It's a Wrap (UK) Ltd (In Liquidation) v. Gula [2006] %7 .77°231% YW n17ani pIn% (1)829 ' 37
EWCA (Civ) 544 (Eng.); PAUL L. DAVIES, GOWER AND DAVIES' PRINCIPLES OF MODERN
.ComMPANY LAw 285-300 (8th ed. 2008)

DWnIN °N%3 TIYW NI 3 MWD YAIP 7T PY0 3 I PYIIR YW NNann ;N 8300 38
Eilis Ferran, Directors' Liability for Unlawful Dividends, 70 .737°11°7> fp1on® o201 oPx
CAMBRIDGE L.J. 321 (2011); Holland v. The Comm'rs for Her Majesty's Revenue and
Customs [2010] UKSC 51 (appeal taken from Eng.); BT1 2014 LLC v. Sequana SA [2016]
.EWHC (Ch) 1686 (Eng.); Glob. Corp. Ltd v. Hale [2018] EWCA (Civ) 2618 (Eng.)

JANET DINE, COMPANY LAW 132-134 (4th ed. 2001); .7°%3R 2w n1ann pn? 831’0 39
Jennifer Payne, Legal Capital in the UK Following the Companies Act 2006, in
RATIONALITY IN COMPANY LAW: ESSAYS IN HONOUR OF DD PRENTICE 123 (John
ORIAWAT D°INa”T DY 2w 0°02317 MW JArmour & Jennifer Payne eds., 2009)
ICAEW, GUIDANCE ON REALISED 03 IX7 .7P23IX 2w N12ana pin® 836 /0 IR7 .0°231pn7
nMp>3% .AND DISTRIBUTABLE PROFITS UNDER THE COMPANIES ACT 2006  6.24 (2017)
IRI DPITIPT DPIYA OPTY LINDT QI IIXINT PRIYA DA NWWH DIWYHR AwTa Y
.Eilis Ferran, Revisiting Legal Capital, 20 EUR. Bus. ORG. L. REv. 521 (2019)

Richard A. Booth, Capital Requirements in United States Corporation Law ,5wn% ,1x7 40
(U. Md. Legal Stud., Research Paper No. 64, 2005), papers.ssrn.com/sol3/papers.cfm?
.abstract_id=864685
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O APYN PI2 PNVPPT IPINN 219%N 79 DPOYY LAVYN

n%15° 172mY 5702 20T 2°57 XM L7720 W 0»BodR MINITa 0710 2707
nR y15% 77ann Pw o An?1>»a vabn RY apinn o mwanh ynw v
41 n1y2%nni

Mo (N)

PRI 2w mubnna ,angya y12p% 7720 5% worn 2T Yw nant pin
7T 122377 L(capital) 1379 9731 7°N1°31 912¥2 NYAPNNT FIINT 1 PYN ATR
12 W nYIn Y210 77200 YW NeIvn I 0Ipn 03 RO AT 1AV 08N pINnw
PIN2 AW A7T7A7 4239 NI W PR 199Vn TINRT PIAN NDY RY ,2Ip1 W
X7 surplus *219°1m ©IN2 ,0IMIR 'surplus” BT YW X7 AR TNRY IR
312373 7057”7 OV MY PLOWMNT 1AM surplus NR NIATY PR ,093 7T
DYIPHW 05TV 07 “2°DTY” NINANT PIN? 302 HPY02 DT AT NN YW ORI
PIN,NRT NPIYY LAPW T0DM MM MIT TINN 02X, 77200 YW R i
:2 "surplus” 9>73m IMYT YW Nann

"The excess, if any, at any given time, of the net assets of the corporation over
the amount so determined to be capital shall be surplus. Net assets means the
amount by which total assets exceed total liabilities."43

1T .AMIAND NONIRD NIYAWR RO surplus YW NLDWRa INYHawn ImIvd

,23%INT) PIAF 72 (NIM2NNAA O NIND 0°0337 0) 101 20337 IV 1AW WD
d% awnY > 2°0337 W DX D TNRY 44T0ann Yw (PRI nyeap veY
APIPNAA ,ImIYD 45.0°9502 MMVD R PRNAVA T B K71 LMONR INAT 0PNY

JAMES D. Cox & THOMAS LEE HAZEN, THE LAW OF CORPORATIONS §§ 19.1-19.10 (3rd 41
.ed. 2010)

(M%7 YW n1Mann pIn :19n%) DEL. CODE ANN. tit. 8, § 154 (1953) 42

.ow 43

SV Inv. Partners v. Thoughtworks, 7 A.3d 973, 982 (Del. Ch. 2010) ("[The surplus X3 44
requirement prohibits] distributions to stockholders that would render the company
balance-sheet insolvent, but instead of using insolvency as the cut-off, the line is drawn at
,2IMR WP PRI NAATRn 1IVD NP0 N17aRY .the amount of the corporation's capital'")
nI21% ,2°107 NIMN20NA L.93W 09970 2%H X1 1IYIPD MYINT WD MYIN pIn? 2 7o XY
#7021 "MW Yy MY 15w NINIY NPTNY NIM27NNT

Klang v. Smith's Food & Drug Ctrs., Inc., C.A. No. 15012, 1997 WL 257463, at *14—x1 45
TIVR DR 7022 N0 2T RYP PRI T8O APRWY wKra .15 (Del. Ch. May 13, 1997)
"[T]his Court has already :(1pn2 AWaIAT) J5 DV ¥ap1 AT 122 79207 021 YW (1nn
rejected the claim that asset valuations for the purpose of determining available surplus
may not include elements reflective of a going-concern value. Directors are not restricted
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IMYT Sw N17ana PIn .(net profits) %P1 mI117 IR (surplus) 25TV YW aNPpa AM°N
:07D17M DIMAN W NN IR DPPRAA ApIPn Y¥aY nRwI 7R 0D vap
net) 0PI AN IR — 1TV IR L7107 YW surplusTi TINm NYEaND apIvnn
man MPT2 ,ImY5 4% AnTpPw 05037 NIW3A IR 0°DDD MW INIRA (profits
TV {7 OY) NPTRD WD NYIDY INAN — 2°INAR CIWn IR P71 NNY? NI
,71307 DR 7INWH PINT (AR 07500 NIV YWw) N7 [Han IR (AR 717 2y
PINR PR 933 ,7IVY NRT LIARD 020207 3 DR 07p° TR 10, WD (DIR3
VAN ,MP NN WD NYID BY ARPIYAR NYDW DX 1IMAY 77207 18 WT IR

Ny *10 191X

79993 (2)
N1°3m NPBIT TYA NPAPNNTA AIIMNA [P PYN ATR I P 11 2w Nana pin ox
TN 1 PPN AIPT? 7anY eI (stated capital) 7IR%IM 13775 973 7720 Yw
47.7%w xInn PIR? 92vn LsurplusT? (21p1 TIY XPY) NP NPDIT 132 NPapnnn
Jo *191 IARY nPapnni 30D AN surplus P I 03 MY mITa
Pt 03,27 Pw pInn D 48717031 Jom II%INA AN 77307 Yw PN nng
DI W TINA INR 07PNAA ApIPn y¥aL 79anY worn pav 171 YW n1ann
MY I — 1IVAR IR ,71207 YW surplusTi JINm ny¥anm ap1enm :0vovn
;71 0y 49.7% AnTpw 0°D0O7 NIW3A X 0°DDd MW ANIRA (net profits) ovpI
DA W IR 93 PR 7I%H P 11 YW NART P, YT Yw pinan 913y
N0 7AW AYWA WY1 PR TpIP00 $ 130803 ,501 [1an Yw mrph awnl
M%7 man X0 W w17 S0.yD NN AwYn X7 7N ARYINOW IR (WD
PN DIMANT NMALIAY XIDR PT P 1 YW 02nana SLoomn (v

in the way they value assets or liabilities as long as they fulfill their 'duty to evaluate the
assets on the basis of acceptable data and by standards which they are entitled to believe
reasonably reflect present values.'" Thus, the issue here is not whether Houlihan's [the
valuation firm hired to serve as an expert] method is expressly permitted under section 160,
but whether... [the] directors based their revaluation on acceptable data and whether they
were entitled to believe that Houlihan's valuation of... [the corporation's] asset values
reasonably reflected... [the corporation's] asset values both before and after the
Klang v. Smith's Food & Drug :m1%7 2w 13°%v71 0dWw»i N°23 IWIR °77 0D repurchase”
.(Klang 171y :7911%) Ctrs., Inc., 702 A.2d 150 (Del. 1997)

NPT 5w NMAna pInY 1700 46

(P 119w nMana pan s 72a%) N.Y. Bus. CORrP. LAW § 102(12) (Consol. 2014) 47

P PIYW NMANA PN (13)10271(9)102 0 48

P 15w nana pain? (b)510 0 49

P 115w nMana PN (2)510 ' 50

P 115w nann PN (8)10270 51
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N>~ ran® surplusTi (ran 1A ,7p%0R X2 °3 O L,11PAT TIN) PYRIWCR NNann
MW AT MR A% oW NIWwTIAT AMIR IRAan 1A 197 ,700MaX DT
.(PRIwa

MNP (3)
0 IRT PINDHYPA PN 52,1977 NIW3A INDYR YW NINAna pIn (9T "ava
921V 77207 YW A0 PN 073w 0Mpna vYNRY LApIn ¥xaY 7930 PY MoK
003377 1Y 53.(retained earnings test) 7RIYNAT ©I190Y MDA Y3Y ANW ARIYAY
173MA IRy RY 77200 oR $4.0"RNAWNT 03I °DY 07N 7IANT 2w o RN
DMILXN DINAN W PW OnpRaa P ApIen ¥y¥ab mRwI Anva RO ,INRD
D190 Y¥ *3 ¥ap PIWRIT [0ANT :ARIPAT VIR INRY 77207 Yw 73¥nY onnnw
balance ) 9an7 YW N2 NNAR Q100M 125%2 9173 DAY 77200 W 0°00n
3% NPRY TI% 77207 YW 2°DLIVE 051 0190 3 YR Wi [nan 355 (sheet test
,72 %¥ 7011 36, (liquidity test) aNR YW MIBLIWT PNIMNNT 01D 73132 NN
NX Y1IDY NYIN DR IANAR Yivn XY XOAW 792 ApInn DR OmIna pInn
57 (solvency test) 73957D TV Y2372 7°N1712°°0N07

WINM 10N PPN YW 1n30m3 38,1 vp Yw n1nana pan jpin 2012 niwa
773 > ¥y2Ip 1PN 500 Yo .(balance sheet test) MITRMA 7IVIPDR NPIDY AN
0»pnn °3 ,2%7 0N 7PYY §ID32 IR YA 15 DX RYR 7pIP0 y¥an kY
°10% TR TTARNA YW DR 2°ANIT 0190 (1) DRI D2INANT IWn INX
DY §TYINT 0*INDI QI90 NHOINA ¥YXINT ARIPNT 0120 YY AW WX INW ApIPna
M0 (2) 3% (M99 J1an ,»p) (the preferential dividends arrears amount) 0737117

bw nana Pt :72n%) CAL. Corp. CoDE (Deering 2021) (effective Jan. 1, 1977) 52
(MDHpR

.(2011) 7PIMBP YW NINANA PINY 500 'O 53

Richard O. Kummert, State Statutory Restrictions on Financial Distributions by 54
npa2,7IXI0 X7 7w .Corporations to Shareholders: Part 11, 59 WASH. L. REv. 185 (1984)
7877 '0Ya,14 w7 Y9 9yan

.(2016) 7°1M1D°%p PWw NI1aNA PN 500’0 55

.ov 56

IR W n11ann pInk 50170 57

.St. Assemb. 571, 2011-2012 sess. (Cal. 2012) 58

"the amount, if any, of cumulative :7> 97290 “preferential dividends arrears amount” nnni 59
dividends in arrears on all shares having a preference with respect to payment of dividends
over the class or series to which the applicable distribution is being made, provided that if
the articles of incorporation provide that a distribution can be made without regard to
preferential dividends arrears amount, then the preferential dividends arrears amount shall
.(2016) IMD°2p YW NN PIN? 500 ‘0 .be zero"

653



279w , 1D DXPOY VAVYN NN TIT ,)PPOUPN GON

12w NIMI2PANAR oM A3 IR MW TARNT 2031 W oMW I ApIvnn InRY
n91>° jman p) (preferential rights amount) NIDIYINT NPT 0190 NDDINI
(solvency test) n» 3N WD 12127 11an ,7308HI1 AT 782 60, (n23TRM 1IYD
612w XY NN

aPIPnR anan® 7m7a,1P1D%p YW AP Lan 21nan 03 03 RIDX 02INY 1IR¥MN)
nMana PINAW ApIPnn CInan YW onavznt aminna o2vapn ,par 11w
P3N 1IPPD NPIY IHAnY WATI IR WK ,INMDII PIY T3 ,DRT ORI
PPN 7NRY J20%H 11N

(RMBCA) 1930 7IN5 ¥8110n 29980 Y1900 (1)

9213 NN PIND YRINT CIRTINRT DTN 2IYHR ApIvnn Y90 9% AmTa
balance sheet) N°3TR7 177D 12137 T2 (solvency test) N3N NIY°D N1 11an
APIPNR 20 MYank 0MILPIIT PV, IINR WD N1 1nank oxnna 62, (test
DXRN72 0311979 VI $°372 7°PNIN2PANT DX YIIDY NP1 DR 712070 vinn X2
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"not simply with the petitioner's own 71y (inability to pay debts as they fall due)
presently-due debt, nor only with other presently-due debt owed by the company, but also
ow vowni N°2 .with debts falling due from time to time in the reasonably near future”
"What is the reasonably near future, for this purpose, will depend on all the :v21p1 wnn
circumstances, but especially on the nature of the company's business... The express
reference to assets and liabilities is in my view a practical recognition that once the court
has to move beyond the reasonably near future... any attempt to apply a cash-flow test will
become completely speculative, and a comparison of present assets with present and future
liabilities (discounted for contingencies and deferment) becomes the only sensible test. But
it is still very far from an exact test, and the burden of proof must be on the party which
.asserts balance-sheet insolvency"
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Directors' Liability for Unlawful Dividend
Distribution

Asaf Eckstein, David Hahn

One of the most important decisions in the life of a company is the decision of its
directors to approve a dividend distribution to the shareholders. Under the Israeli
Companies Law, to qualify as a legal dividend distribution, the distribution must meet
two tests: (a) the Profit Test, which requires that the distribution only be made from
the company's profits; and (b) the Solvency Test, which allows the distribution only if
there is no reasonable risk that such distribution might deprive the company of its
ability to meet its existing and forthcoming liabilities as they become due.

In recent years, the courts in Israel have struggled to determine what the
appropriate standard of judicial review is, in respect of directors' decision to approve a
dividend distribution which is eventually found to have failed either of the distribution
tests and is thus unlawful.

With respect to the judicial review of a board of directors' distribution resolution,
this article first proposes to differentiate between a resolution that fails to meet the
Profit Test and a resolution that fails to meet the Solvency Test. With respect to the
former, which is a retrospective test, based on the company's financial statements, this
article justifies a rather stringent standard of review. In contrast, with respect to the
Solvency Test, a prospective test whose outcome is inherently uncertain, this article
calls for the exercising of a restrained judicial review of the directors' decision-
making. We suggest that in their review of a failure to meet the Solvency Test, courts
ought to focus on the decision-making process of the directors, rather than criticize in
hindsight the contents and merits of the distribution decision. This standard of judicial
review is based on similar justifications to those underlying the Business Judgement
Rule (BJR) and shares with the BJR similar scope and contours.
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