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"I have the unfortunate peculiarity of comparing everything
that comes my way, the domestic with the foreign, or the
present with the past."”

Rudolf von Jhering'

"Comparative law may have been the hobby of yesterday but
it is destined to become the science of tomorrow."
Lord Goff of Chieveley’
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man? Is it beyond us to make some attempt to obtain a uniform system of private law
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.Great Pipe-Dream" 1 Unif. L. Rev. (1977) 82, 105
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"Comparative Law in a Regionally Integrated Europe" in Comparative Law in the 21st
.Century (London, Andrew J. Harding & Esin Oriicii eds., 2002) 155, 168
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laws of each Member State of provisions which derive from the Community, and more
generally the terms and the spirit of the Treaty, make it impossible for the States, as a
corollary, to accord... precedence to a unilateral and subsequent measure over a legal
system accepted by them on a basis of reciprocity. Such a measure cannot therefore
be inconsistent with that legal system. The executive force of Community law
cannot vary from one State to another in deference to subsequent domestic
laws, without jeopardizing the attainment of the objectives of the Treaty set out
Jin Article 5(2) and giving rise to the discrimination prohibited by Article 7"
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in the same situation, 'What did we do last time?' (Thomas M. Cooper "The Common
Geoffrey :03 X7 .and the Civil Law — A Scot's View" 63 Harv. L. R. (1950) 468, 471)
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Legrand, supranote 74 X7 84

Martijn W. Hesselink The New European Legal Culture (Deventer, 2001) 71 %7 85

Klaus P. Berger "European Private Law, Lex Mercatoria and Globalisation" in Towards 86
a European Civil Code, supra note 34, at p. 46 ("The evolution of autonomous legal
rules of international trade bridges the gap between the various legal families in that it
focuses on the function rather than on the dogmatic origin or legal tradition"); Charles
Molineaux "Applicable Law in Arbitration: The Coming Convergence of Civil and
Anglo—Saxon Law via Unidroit and Lex Mercatoria" 1 J. World Investment (2000) 127,
135 ("The confluence of civil law, common law, and Shari'a is not only imaginable, in
light of the ultimate origins of these systems; it is inevitable, in view of globalization.
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Mary Arden "Time for an {187 .OPTIP2 PP DX 13RD PYAIR 77021 1965 NI 107 99
English Commercial Code?" 56 Cambridge L. J. (1997) 516; Eva Steiner "Codification
in England: The Need to Move from an Ideological to a Functional Approach — A Bridge
.Too Far" 25 Statute L. Rev. (2004) 209, 218
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"The European Parliament is to :7X3 The Independent 'N°¥2 DQ09ONNY 7MKL 101
consider plans that would abolish the 1000 year old system of English common law
in favour of a continental legal system. Britain and Ireland have traditionally relied on
judge—made law, but a draft proposal now before Euro MPs would sweep this away and
introduce the French Napoleonic Code in all member states." Robert Verkaik "English
Law Under Attack from EU" The Independent (3.12.2000) 14
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"Is there not, in each of the two traditions represented within the European
Community, an irreducible element of autochthony constraining the
epistemological receptivity to globalization?... Is it justifiable to advocate
the jettisoning of Europe's cultural heterogeneity, to deny la différence that
has constituted it into the Europe that it has become throughout history
— or to fail to appreciate that the convergence thesis effectively represents
an attack on pluralism, a desire to suppress antinomy, an attempt at the
diminution of particularity? Is difference not positive?... Must we accept
that legal culture be made subservient to the ethos of capital and technology
in an instrumental and ahistoricist re-invention of Europe?"
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Legrand, supra note 76, at p. 56 :1X7102

Pierre Legrand "Comparative Legal Studies and Commitment to Theory" 58 Mod. :1X7 103
L. Rev. (1995) 262, 271; Legrand, supra note 74; Legrand, supra note 76

Pierre Legrand "The Impossibility of 'Legal Transplants', 4 Maastricht J. Eur. :1X7104
& Comp. L. (1997) 111, 210: "At best what can be displaced from one jurisdiction to
.another is, literally, a meaningless form of words"

Samuel, supranote 19, at p. 47 :1X7 105

Legrand, supranote 104, at p. 111 :1X7 106
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"We can predict... that if, for example, Nk /72 LAwNnT MYY bw 19°022 NN
codes were moved into the Common Law, they would soon become glossed by judicial
decisions, exceptions would creep in and the general principles therein would lose
their significance altogether. Again, if the style of decisions in the Common Law were
inserted into the civilian legal culture, within a short period of time they would start
getting shorter and less comprehensible; facts would become blurred; reference to past
decisions would be replaced by reference to statutory provisions and so on." Esin Oriicii
."An Exercise on the Internal Logic of Legal Systems" 7 Legal Stud. (1987) 310, 318
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Pierre Legrand "John Henry Merryman and Comparative Legal Studies: A Dialogue"
47 Am. J. Comp. L. (1999) 3, 46

Hugh Collins "European Private Law and the Cultural Identity of States" 3 Eur. 17109
«Rev. Private L. (1995) 353

JIDIRI AIRD 7017V M0 PP TR *VID PITW PO PR 2297 19 1R 101 1T 1T 110
MW 9107221 021777 DY RPN 223997 R 71977 N2 T2 PIRY 791K TN
120 ovIxR SINWAR PN DX P TPAXR 177 °2 0°1R°001 2170 JDPRIRDA vEwRT MY 12
SITIR VOV MY AR .0°29 QUMIRY M%7 0RIRDA 001070 1°2 Mwnw vorna
T Y onRY 120 ,0°07IRT 29P2 0°°V1"WE MY 553"[773 YR R WR
5y 0°2°7Y *PIRDT 02772 MR WX T ]"’JV'? D°YXT 0°°9°820 MAN2 °2 0°7120 MW
03 0°2°77 1°2 MW 0°373 D°21P°RAY 120,112 790 S8R 5595 y¥mw NN ifanl
MRNWT vawRR Sw °22%07 MIN°IT NP7IXN2 @R 025N 191 ,Mattei LR 7172
MIPOPIT P2 PMIRD P2 MAAN 3 B°0MA ,(theory of comparative law & economics)

525



YOWNN , T DPOYI DOVN MNXIP OIX

NNPraY MNP .2

nP*P 123 PRI VT2 VOWH M2IN °D DIV *PLIRT MR NP 27 OPTAINNT
5w 1°°1277°328 , 73172 ,Basedow NYT2 .N1INT v oTpnn PPN 77130 IR Twyn?
12°59°%0°7 *VID7T VIV NPRI,PINT WVRW 17 NENWRT N*2ITPRIT N°MI2NT NI
XDnn LOWHIY 2T TPENA 7197 ,VBYNAT YT W MPP2 7137 ,NPRINDIRY 19721
Ty 110 Basedow ".0*%90 vawn MIPY OTXR N1 7757 ,0°31000 w3
1071 °VID7T VYRR DINIX TN DY TIWY "YYW NIRHT TR RN 03
IO NIYXANI TWYIY ARPR TYIN YWY ARXIN PI 1KY = NARD Nty vl
IR NPRIRDT NI 01D IR = NPRIRDT NI Py Mwawint NIDTYN RPX 07071010
1R D7D VYA 11777 120070 LEYHT P 13310 DY PNV 1IN T Ay TR
SRIRDT PR Pon Ty
PPN DM MINn YY1 TP 1°PoYY 933 ,Van Gerven NyTY D3
P Sw anmpi ANWwRT opTIPR DR YRy 110% 1n2aw jnvR Ton 125 07p ,1Ipm
NPPM NPMI2IN NN, NPYIZPR P19 NPINN S 1w Anwn 29993
DPLD NMTOM Sw Onvp NPMBX NI MY0IPNR ,MNAn ,0NIR 72
5w 713°3% MITVD NENWR T3MR DY IR1PY ,TINR N1N207 MTRR 902 0°9apn
9272 (@TRT NP CDIVRIT PTITN2 Pw 1PT70P0D) DTN NPT NPDITRI TIANT
"acquis ¥ pPROA 0°02 DX 79X 93 = PLIPIMT NPO°02 NINTA L,OTR NINDT
5w AmMIN°e2 N> 931N WNR IR NIwn 7R 7 nnwn Y.communautaire”
97mom 28PY Van Gerven w171 11 INIYLY P3N SATNA QN2 NENWR RPN
DEWNITND T2 ODIPRI T9°TP2 MNNRT 02w DIWAT 1N YY PRPDITRI Yw
MNPY> 0°027 DX AN TP 1INV IR AMA0PIPA NRIMRT 9TpR Sw

Ugo $1X7 0awni MY wn AR 22 5w 7n1o°R2 M90ws 5aimb 7wy 0vvawn 0vho
QW AT W RO TT°RN Mattei Comparative Law and Economics (Ann Arbor, 1997)
5971 123 1992w N°Nnn’ Y177 KO ANRINW 1D NPwIT MR NP 71207 DX
Lawrence M. Friedman A History of American Law (New York, {187 ,01°2 *%72°%7
2nd ed., 1986) 985

Jirgen Basedow "Rechtskultur — zwischen nationalem Mythos and europédischem :1X7111
505 omPa 173121 AR W TTBRX 02 DAY U0 09X JIdeal" ZFu.P (1996) 379, 381
7R ,(TP23IR2 NAMER 3K DAY ¥R 719 ,IRA1T9) DPEITRT LaYRT N
2907 DR XPNT IRDY 227977 0295 299 DX NIPORN X7 19 TR 10993 ROW ,RO%H
SR

Jirgen Basedow "The Gradual Emergence of European Private Law" in :I1X9112
Intercontinental Cooperation Through Private International Law — Essays in Memory
.of Peter E. Nygh (The Hague, Talia Einhorn & Kurt Siehr eds., 2004) 1, 5

vIWN Pw 1M0°3% DWITIT 013747 027577 217 PR 201 APNpT vawn 1RYY 1YL 113
Stefan Grundmann "The Optional European Code on the Basis of the :1X7 , 71X 175
+Acquis Communautaire — Starting Point and Trends" 10 Eur. L. J. (2004) 698

526



MM LAY Ky Y'OWNN , 7 DPOY DIYN

920 PITOMY TR MRLOIVLNR AMYA CDITR ID LIYRD DENYN]
THADIPR MR TP 7PYR” 0N 0T
N127N PR AT RO DPUDYR NI27N 9O, NP0 BV 020an nwid I aan
1NAR ATIND 11°7 YAWA NYW DY 1213 PR T NPRPT LNPLYDY 70 APIY
WY *D3 ;772N DI LIYAT MADYH NIXT NNR NMAINDY 0D MwiInp
DOYRI MIDwH 12 NUTTIT AVAwSR .MKUIRT DX onyTe nopwn PR V5
09 A0 1IyR 1aya vhww D127 P wIwD? MINRT 03w 79°217 Maws
VOWH NV NK"0M TTMA 17 NPITTIAN VYR MY 93 1991 ,vEwnT MNEwn Hw
PR 7217°K2 °0I27 LOWRR Y PRPPRITIPR PPIN 47072 L1970y WX Lmamyn
X IYRTR NINRT CTRY YO PoIPn® 0bYen NNX DIYH NNEYRY WD
DOWRA YTAY 73 ,PMINAT PIwIn PY ,0wni v 0°0371 1337 93 By wInn 10wn
TANT wRw® 7212 NYXIYT LIWRT NYw RPNT T PUAYA 0w Rl anem

17°3y¥2 Lord Denning ©21%77 *727 DX 03 X7 .Van Gerven, supra note 63, at p. 155 :IX7 114
Nippon Yusen Kasha v. Karageroris [1977] 1 W.L.R. 1093, 1095: "We know, of course,
that the practice on the continent of Europe is different. It seems to me that the time has
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Reinhard Zimmermann Roman Law, :03 X7 .Van Gerven, 1bid, at p. 169 IX7115
Contemporary Law, European Law (Oxford, 2001) 112: "Any attempt to describe and
analyse the Western legal world in terms of a civil law/common law dichotomy is in
great danger of considerably underrating the diversity existing within the civil law
systems. The differences between French and German law may be as great, or even
greater, than those between French and English, or German and English law: on the
Jevel both of substantive law and legal style"
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