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 ,49 (3)$#  (".  ,".0,  '-  0(+5  11183/02 7"-0  ;(1985) 455 ,452 (2)5)  (".  ,2*')  '-
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 )+ "'!"-.+, !#'$% .((1988) 545 ,541 (1)%2 (". ,!7$ 3""1 '- *"%. 7&%#)0+& 8"-.+
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 ,+'/, !"*3 )- ,#/, )+ &')"4'+ ,,2/"() .!'!4"$, ,*.,2, $*"#) 0!', 1'% ,!"#"0$7,
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 &#'7 &'((6, :"##''#-%" ,('!-, '%/) -('2% 08"$ ,!"7("–'7 +' Ex ante .&''4, -('2,
 ",+)* &"0".) +/"' 7", &7 &'-("' &#'7 &, ,9"8*8 :"0.' &7" ;9"8*8 :"0.' &7 &'-("'
 -('2," ,!+22!2 !"'"0+.7, !$7 ,Ex post .')"*" +/"' 7", &"0". ,3'7) ,,-0*, &+)
 ,5.+2,–!'%) ,-'%! ,+/",+" 9"8*8 :0.+ ,,%"$ ,0.",+ &'-("' &'((6, :"##''#-% .,)/#

.!"0$7" ,)7* !"'#+0. !")7+% ,!0/82% -'0*,) !-* +0(#,
 expressive) "'!0,6,", 90-, !7 !"+'/(2" ,"3 76"2–!$#,2 !"/0"$ 0+7 !"+'/ !"2''4  7
 Robert Cooter, Expressive Law and Economics, 27 J. :"70 .&''5.+2 &'))* )+ (value
 LEGAL STUD. 585 (1998); Cass R. Sunstein, Symposium: Law, Economics & Norms:
 On the Expressive Function of Law, 144 U. PA. L. REV. 2021 (1996); HANOCH DAGAN,
 %)  &'+)  +'  "3  ,+'/  !0/82%  .THE LAW AND ETHICS OF RESTITUTION 103–106 (2004)
 ,'04 — 0"27, '!0,6,, 90-, )+ !'#0'+*2 ,#'$%% +/(, !7 &'2+, ,)7 1'% ,#$%,)
 ,)7  1'%)  — &'50.  )+  !"'"/,#!,  1""*2  '5.+2,  ))*,  )+  '!0,6,,  90-,  ,%+  90(%

."26- '#.% 90- '5.+2, ))*, )+ '!0,6,, 90-% &'7"0,
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 ,0+.) "-'/'+ '"*'8, )- ,,)7 !"-'%! &'),#2 &, "%+ 1."7, )- ,,)'$!*)2 !"-'%!
 &/ — ,)7 !"-.+,2 !03/#*" ,"-'/' 1,')7+ !"0+., )+ 1''."7 )- ,"+/",+ !"-'%!%
 &'*'06  5.+2,–'!%  ,9*'.)  8.'!",2,  1'(,  12  !"%"$  &'((6,  "2''4'  ,%+  ,('2,  )-

9.,'"70, !"#+0.% &'0$"% &, 0+7* ,)7 !"-.+,% &/ %+$!,)
 &'*'06  &''5.+2  &'))*  ,'.)+  ,8'.!,  .!'5.+2,  !"0.8%  ,+($  ,#'7  "3  ,+'/
 ,+'/%  ("8'–!8'.!  ,#',  ,!'5.+2,  ,)"-.,  !"+$0!,  '#.)  ,ex ante  ,+702  1$%',)
 15.+2,  '('%  !!)  7',  5.+2,  )+  ')*)*,  $"!'#,  )+  "!052  .5.+2,  )7  !')*)*,
 ,)"*' "3* ,-.+, 10.&'50. )+ &!"/,#!, )- &''5.+2 &'))* )+ &!-.+, '"3'$) ')*
 ,/",#) "0$%' ,%+ 90(, ',2 &'50., )+ &!5)$, "-(+ 40 ,,-%5" ,%'5 '.–)- ,!"',)
 06''2, )-.2 )+ "!"'0$7 &7 ,)7+, 1*) .,!"7 1"$%) +' ,%+ 123,–!("4# "3 9*'.)"
 (-"2%  1$%',)  ,*'06  (%)%  !"#)+0%  72+  "7  !5)$"2  !"',)  ,*'06  &'#*"82  &'02"$
 ;&''4'+ !#*"82, !")'-., !20 ',2" 5"4#'+ !"0',3, '-627 &,2 5')$2 )-.2, "%+
 0+7* ,,0=%-, -"6'% '#.) )4+'! !2'"82 ,0=%- 1'/% )'5,) +' 0+7 +#"-, ",2 ,)7+,
 0"7) 4(%'! &*8, !0., 1'/% '"70, (-8, ",2 ,)7+," ;,-6%) &7 0$"% $"*%–1''0%-,
 "%+ (-"2% ,"!"7 0.,) "7 "2''4) &*8,) &'((6, )+ &,'6'02! )- (-8, )+ "!-.+,
 ,)"-., 0$7) 1$%',) )"*' ,', ")), &''5.+2, &'))*, 12 ($7 )* .9* )- &'5')$2 &,
 "7  ,0=%-,  ,0%-#+  0$7)  ,43#,  !"04"  ,)""-,  !"+$0!,  0$7)  :ex post  ,!'5.+2,
 )+ ')*)*, $"!'#, !0/82% !)%"42, ,+'/, ,#'7 "3 ,0"27* &)"7 .0.", ,3"$,+ 0$7)

.5.+2,
 ,ex ante  &'#"+  &''5.+2  &'))*  1"$%)  90"6,  !7  !"+'$22,  ,)'-)(  !"2/;(,
 )- ,ex ante ,,2"( !")*!8, !0"6 :27) 90"6, ,1!2"-) 11.')70+', 15.+2) !"0*"2

 ,-.+, )+ 90(% ,1'.'4-% "7 0'+' 1."7% &'50. )+ &!"/,#!, !7 &'#""*2 &''#"'( &'))*  8
–'*0"- 1'%) 9'),) &'((6, 1'% ,#$%,) &'+0(# "##'7+ <7 .&#'(–'*0"- "+-'+ !"0'$% )-

.0272% !'""!"2, !0/82% '0+.7 "3 ,#$%, )+ ,'!"*)+, $"!'# ,&#'(
 ,('2,–!272 !03/# 0"27* !"-.+,, !#'$% 9),2% !"00%!2, !".")$, 1'% ,-0*,, &6-  9
 1""*)  '"70  !"'"/,#!,  ")'7  -'0*,)  "*056'  5.+2,–'!%  .,-0*,)  ,0$%#+  !'%'520"#,
 90"6% 7)7 ,!".")$, 1'% !'*0-, ,-0*,% (42!2 "#'7 ,3 0272 .1* !"+-) '"70 7) ")'7"
 &'))* )+ &,'!"-.+, !7 1"%+$% 7'%! 50.%" ,,''( !)*+"2 ,',! "3 ,-0*, '* $'5%,)

.&'0$7 &'*'),) $"*%–&'((6 )+ &!"/,#!, !#""*, )- &''#50. &'042% &'-%4#+
 STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 1 (2004) :,2/"() ,"70  10
 "Under the economic approach to the analysis of law, two basic types of questions)
 about legal rules are addressed. The rst type is descriptive, concerning the effects
 of legal rule... Given the characterization of individuals' behavior as rational, the

.(inuence of legal rules on behavior can be ascertained" [emphasis is original]
 ')"4'+ &/ 1"%+$% 7'%,) &'*'06" ex post ')"4'+% +/( &'2+ :07% 5.+2,–'!%+ ,#-5)  11
 &')"4'+" ,3"$) &'((6, 1'% 4(6 ')"4'+" !0". )7'07 "70 ,&'3"$ '#'( )+ 0+4,% ,ex ante
 0+4,% .(1999) 647 (3)%* '()* "-&"% ")70+' )+ &'3"$, '#'(% !"'"/,#!, !#""*, )+
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 5.+2,–'!% )+ &!4'8.% 0!"' 5-"2 '"5'% 76"2" 12,!"$. 0*"2 !""-&"6 &''5.+2 &'))*
 &"+'') &'*0(, )- -'%62 ,3 0272 13.&,'#'% &'0$"%" &'#"+ &''#"'( &'))* &'+0.2,

14.)70+'% '#"'(, 1'(% ex ante 5%2,–!("4#
 -%07% &'((6, !"/,#!, )- '#"'(, ))*, )+ "!-.+, ,',! ,2 1"$%) -'62 0272,
 +/(,  !7  &"'*  ,%  &'2+  5.+2,–'!%+  "3  7',  ,#"+70,  123,–!("4#  .123–!"("4#
 213+  5.+2,–!'%  )+"  &'((6,  )+  &!"/,#!,  )-  ,-.+,,  :!"'#+0.,  &,'!"-0*,%
 !20 )-" &'((6, )+ &,'!"'")- )- '#"'(, ))*, )+ "!-.+, 50.%" ,"-&"60 ++50 7+10
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 "-(+ 0+.!,) "7 -"%!) &,'6'02! )- ,-.+,, (2) ;0%".70 0)/&0) 213+ ,-'%!,
 %'!*2 '!",2, 1'(,+ &'))*, '.–)- /",#) &,'6'02! )- ,-.+,, (3) ;0%".70 7)/0
 123,–!"("4# +")+% !"'".6, !"-.+,, 1!#',% ,&,'#'% ",+)* :&$5$ ;2( !2'. ("-
 -'0*,) "7"%% 5.+2,–!'% !7 !"$#,) ,*'06+ 7', "3 !))"* ,#'$% .0!"' !"0$"72,

.)'-'," 1/",, '#"'(, ))*, ",2
 1,')7+ !"76"!, !7 !"#+) '"+- &''#"'( &'))* )+ !"#+0.) "3 ,+'/ )+ ,2"+''

 "1'4'3#  '#'(%  !"'/"8  :')70+',  5.+2)  ,#+  &'-%07"  (-)/  )70+'  "70  1'4'3#  '#'(  )+
 -404 !"-4.," 120!)7 )$0 &- ""+, 1''#4 '#'( )+ 0+4,% .(1990) 650 ,647 5' !"'()*
 "5  !"'()*  "+($2  ,*0-,  !704)  ,''#%,"  1"#*!,  4"$  '.)  ,0"2!  7))  0"%'6  '*0"6)
 5.+2% 4(6" !")'-'" )70, 1")7 "70 ')')., 5.+2, )+ 0+4,%" .(""2+!) 220—216 ,179

.(/"#+!) 499 %* !"'()* "')').,
 ,+'/ -'62, ,,#'(2 )+ "0272 !2/"( ,))*, )- &'('-2, ))*,–12–&'76"' 1%"2* &'2''4  12
 ,7'%2, ,+'/ ,'04 ,%$0, ,#%"2% !")'-' )+ &')"4'+ )- !88%!2, '!0,6, (-8) !'#+0.
 "?'408 9'),’ &#2"7, :'!0,6, (-8) ,-'%!" ,#'(2 40% "70 .ex ante !"-.+, &/ 1"%+$%

.(1994) 605 (* !"'()*
 $"!'#) .))*, )- &'('-2, ))*,–12–&'76"' &''"5'% 7"62) 1%"2* 1!'# ,4'8.% &/ ,%"+  13
 !'4". '- "-(*&# $23""* +&'$"2. 53/74 7"- ,,2/"() ,"70 &''#"'( &'))* )+ ex ante
 0.82  )-  '#"'(  ))*  )+  !"#+0.  !-.+,)  (1974)  388  ,372  (1)5*  (".  ,6'"*"+  (&2/
–4! ,8&1'".0 62)* — +32)" 7-"6* '- )"1'. &6.% 9041/03 7"-0 ;("+/"'+ !"-'%!,
 ))* )+ !"#+0. !-.+,) (2005) +'#'% !5."+, )+ ,#'(–48.) 7 '8. ,2111 (3)2005 )-
 0+&6/0 0.")"0& "++50 02&7 6&*+7 6805/99 7"- ;(!"0+.) -'/,) &''"*'8, )- '#"'(
 445 ,433 (5)3# (". ,!"+)&2" ,0""-.+& 8&-57+ 7"*&#*0 06%&&0 '- !"+)&2". !""1 ;%
 0.&-7 891/05 :"/% ;(!"0+.) -'/,) &''"*'8, )- '#"'( ))* )+ !"#+0. !-.+,) (2003)
 7&-&")2 87*+ 7*5$&*0 7&)20 '- *"%. +32)". 7"3+#1 724&7 #&&")+ "(&7") ,52*
 (0.&-7 1''#- :1),)) (2005) 204 (16)05 0"7(. ,0#&$%70& 21$*0 ,0")%70 62)* — 3&."

.("+/"'+ !"-'%!, 0.82 )- — !"76", !4'8. — '#"'( ))* )+ !"#+0. !-.+,)
 ,('2% 9)", 0272, ,)70+'% '#"'(, 1'() ex ante 5%2,–!("4# &"+'') &'*0(, !''""!,%  14
 Shavell )+ &!%'!*% ($"'2% ,'#"'(, 1'(, )+ ')*)*, $"!'#% "))8# 0%*+ &'*0(% !2'"82

.234–" 27 ,20 ,17 ,16 +", 1),)" 10 +", )'-) ,,2/"() ,"70 .Hay )+"
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 ex ,#'$%% 5.+2,–'!% "-'/' ,')7+ ,76"!,2 ,#"+ !"',) ,'"+- ex ante 0!"' 4("6,"
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 7",+ 9"! ,'#"'(, ))*, !7 1"$%) 1!'# 1,%+ 123,–!"("4# -%07 !7 /'62 1),) 3 #2(
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 '50"7'!, $"!'#, !7 &+''2 . #2( .'!",2, 1'(, !"70",) !''6) &'6'02!, )-" ,1#"/!,)"
 '))* ,&'*282 '")'/ ))* :&'00"-2 &,+ !"'#+0. !")7+" &''#"'( &'#"#/#2 )+ 1""/2)
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 !"+($ &'-6"2, "!")-''!,", '(-6 )+ &,'!"-.+, !7 $!#2 40., .5.+2,–'!% 7)"
 ,3 40. .5.+2,–'!% )- 82"- !''-%* 8.!#+ ,2 !7 0"!.) !"#"'8#, !0/82% &'04%)
 ,6 #2( .,%"$%+ 0%(* 0"+'/ '*'),!) ,'#.," 0',2 1'( 0(8 :"2'7* !"2/;() 8$''!2
 ,0-, :&''#"'( &'))* )+ ex ante $"!'#) !"'0+.7 !"0-, '!+ &- (("2!2 ,&"*'8 '#.)
 ,0-," ,!",2) ,0"(6"0. 1'% !'!0"82, ,(0.,, )- ex ante $"!'# )+ "!-.+, 0%(%
 .,3*  $"!'#2  ,76"!*  <'0$,)  )")-+  ,4(6)  !")'-'  1'%  -#2#–'!)%–7),  $!2,  0%(%

.&*82 0 #2(

!&(2,&% — 7&&'2&# 7&338 3" ex ante–2 ex post %24)"! :, 0()

 ,&'-%"4  1'(,  '0(8  .1"!#  '5.+2  9'),%  /",#)  (6'*  &'((6)  &'%'!*2  &''#"'(  &'))*
 &7  ;,#-%"!)  '"70,  9'),,  ",2  ;,#-%"!%  1"()  928"2,  5.+2,–!'%  ",'2  ,)+2)
 "$8"#' (6'* ;!0$7 !'2(42 ,#-5 "7 !"#+''!, ,1'(–!'% ,+-2 !7.2 ,2"8$ ,#-%"!,
 &'*'),, &,2 ;!"$*",, %)+ '#.) &,% +2!+,) 1!'#+ '")'/, '*'), &,2 ;!"#-5,–'%!*
 &''#23, &'(-8, &,2 ;!"$*",, %)+ '#.) &,% 0"$%) 1!'#+ &'*"8*8 1"0!.) &''.")$,
 "#'(–48. !7 <"4!) 1!'# (6'*" ;!"$*",, %)+ ),"#' (6'* ;4"8.) 928"2 5.+2,–!'%+

.5.+2,–!'% )+
 &')-."2 &,+ '#.) ("- &'((6, )+ &!"/,#!, )- &'-'.+2 &''#"'( &'))* ,!73 &-
 (!"$. 4'"(2") )'/0,2 0!"' 0',2 1'( 0(8% -"%!) !"0+.7, ,,2/"() .'5.+2, 9'),%
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 '.)* ,'!"%"$% ("2-) $"*%–!-%!#, )+ ,!"#"*# )- — ,)7 )*2 ,76"!*" ,"-'/' ,')7+
 !7 %'!*2 40 7) 0',2, 1'(, 0(8 ,9*'.) .,-'%!, !7 ,26-2 -"#2) '(* $"*%–-%"!,
 '#.) &!"/,#!, )- -'.+2 &/ 7)7 ,1"!# '5.+2 9'), !0/82% &'((6, )+ &!"/,#!,
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 !#2–)- ,&'((6, '('%+ -('2, !7 5.+2,–!'%) 0'%-,) 7', '5.+2, 9'),, )+ "!052
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 7"+% ;(2003) 519 ,513 (4)3# (". ,$2&'&* #+6 '- 7%(" ,%&. 10052/02 7"-0 &- ""+,  15
 (29)05 0"7(. ,*"%. 1&'".+ 02.1 20$ '- Sanyo Electric Co. Ltd. 23367/05 (7"!)

.(2005) 328
 :)- 04'-% 88%!2 ,)7 !"48.% !"'0$7, !)7+% ,-0*,% 4"'(, !20 !7)-, )+ $"!'#,  16
 Louis Kaplow & Steven Shavell, Accuracy in the Assessment of Liability, 37 J. L. &

.ECON. 1 (1994)
 :)- 04'-% 88%!2 ,)7 !"48.% &''"6'., !)7+% ,-0*,% 4"'(, !20 !7)-, )+ $"!'#,  17
 Louis Kaplow & Steven Shavell, Accuracy in the Assessment of Damages, 39 J. L. &
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 &''"6'.) ,""+ 48". 5.+2,–!'%+ &''"6'., !)$"! &7 7', ,)7+, &''58'558 &'$#"2%  18
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.,)"* !'5.+2, !*0-2) 1," &26- 9'),) &'((6) 1, — "*+2
 5.+2,–'!% :&'((6, '('% '"62, -('2 '")'/ '))* )+ &!"#+0. '%/) ,)+2) ,9*
 ,)/!'+ -('2, )+ !'%"'$, "!-.+,% ,0*, 9"!2 ,,%$0 ('% -('2 '")'/ 0'!,) &'5"#
 0!' %'$0,) 7) &'0,3# 5.+2,–'!% ,78'/ 9('72 ;!'5".'+, ,-0*,, )+ 4"'(, !20 )-
 )%08) 7) '(*" ,-('2 !")/) +0(#, (6, )- ('%*,) 7) !#2–)- ,'")'/, !7 ,('2, )-

20.90"6, 12 ,)-2) ")"* 9'),, !7 9'07,)"
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 &"$!% 1," — 23&'$2"2 !"(- '#'(% "7 22&'#"+ &'4!+, !-'%4% 21,&'(- !"0'4$% &'-/"#,

24.!"'70, '#'(

.456—450 '2-% ,10 +", )'-) ,SHAVELL ;1),) 4 40.–!! "70  19
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.Its Effects and Optimal Scope, 23 J. LEGAL STUD. 481 (1994)
 (1)2006 )+–4! ,*"%. #&&")& 2&4"" (.3.* '- &2".) +3#,1" 2503/04 (+"%) 7"+% "70  21
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.(1991) 602 ,593 (2),2 (". ,8&.2# 8&'-3 '- +32)" 7-"6* 662/89 7"- ;!"#4!) 130

 Richard A. Posner, An Economic Approach to the Law of Evidence, University of :""+,  24
 Chicago Law School, John M. Olin Law & Economics Working Paper No. 66 (1999),
 available at ssrn.com/abstract=165176; Chris W. Sanchirico, Games, Information and
 Evidence Production: With Application to English Legal History, 2 AM. L. & ECON.

.REV. 342 (2000)
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 Steven K. Smith et al., Tort Cases in Large Counties :,0+.% !"2''!82 !'0%,–!"607
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 0%*+ !"-'%!% !"48"- )'-)( !"4'58'558,+ 0"*3) +' .&'*"8*8 1"0!.% 0!"' <7 '3*02
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 R. Tyler, Citizen Discontent with Legal Procedures: A Social Science Perspective on
 Civil Procedure Reform, AM. J. COMP. L. 871 (1997); TOM R. TYLER, WHY PEOPLE

 OBEY THE LAW 115–124 (2006); Chris Guthrie & James Levin, A "Party Satisfaction"
 Perspective on a Comprehensive Mediation Statute, 13 OHIO ST. J. ON DISP. RESOL.

.885, 888–898 (1998)
 ,,2/"() ,"70 .!"0+. )+ ')*)*, $"!'#% ("8'–'04'- )- 88"%2 !"7%, !"48.% $"!'#,  27
 Steven Shavell, Suit, Settlement and Trial: A ;411—401 '2-% ,10 +", )'-) ,SHAVELL

 Theoretical Analysis under Alternative Methods for the Allocation of Legal Costs, 11
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 % 40.% !73 &'/(# ."+/"'+ !"-'%!, 0.82 )- ,-.+, &''#"'( &'))* )+ &!"#+0.)
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&%2!6! -&#/ %2/2$2 %2&28+ 34 7&&'2&# 7&338 3" 7%4)"! .4
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 319—318  ,301  ()  !"'()*  "!"'#"2,  !")""-%  !'/"6'',  ,-'%!,  !")"%/"  5#2)4  1")7  44
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 '"+- 5.+2,–!'% ($7, %62% .&'%62 '#+ 1'% 1'$%,) +' ,&''"6'., !)7+) 0+7%
 ($7) ,5"2 1."7% !73 ,+"- 7", 1'7 &)"7 ,'(2 &'*"2# "7 '(2 &',"%/ &''"6'. 4"8.)
 '#"). )+ "!"/,#!, ,3* %62% .100–) ,""+ 4"8.'+ &''"6'., !)$"! ,"#'',( ,&'((6,
 &'*"2# "7 &',"%/ "',' &)+) +0(''+ &''"6'., &7 -("' "#'7 7", 0+7* ,,0.,, (-"2%
 "!-0*, 0$7, %62% .100 "',' 0.' &7 "!%"$) "48.''+ &''"6'., ")'7* ,',! ,100–2
 &7 0!'–!-!0, &0/',) ,)")- ,3* ,042% .($7 (6) '%4- 1."7% ,5"2 5.+2,–!'% )+
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 !)7+% ,-0*,) 1," !"'0$7, !)7+% ,-0*,) 1, ,&+ 0"27* ,!'5#"")0 &''#"'(, &'))*,
 &'$2"2 !"(- ,&'*282 '")'/ )+ &'*'),) &'0$%#+ &''#"'(, &'))*, ,,2/"() .&''"6'.,
 "!)"*' )- 9*) &7!,%" ,5.+2,–!'%) 0%-"!+ -('2, !"2* )- &'-'.+2 ,)7% 76"'*"
 43#, !('2 !7 &/–"2* !-%!#, )+ ,!"%$ !7 0!"' 4'"(2 1."7% -"%4) 5.+2,–!'% )+
 !7  &'$#2,  &'#"+,  &')"4'+,  )7  8$',  ,,3  0272%  1"-'5,  90"6)+  +'/(,)  +'  .,20/+
 1'(% &'#( "#7 1'7 .1"!# 0%( )7* 7", &''"6'., ,%"/ !-'%4%" !"%$, !-'%4% 5.+2,–'!%
 ,-0*,, )+ 4"'(, !20 )- '#"'(, ))*, !-.+,% 7", "##''#- .,)7 &')"4'+ -%"4, '!",2,
 !"+0) (2"-, -('2, !"2* )+ ,,2/"() ,,'64#".* ,+702 &'#"!# &')"4'+ &!"7 '.–)-
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 1%"2% !")'-', )- &''"6'., ,%"/" !"'0$7, !-'%4% 4"'(, !20 !-.+, )+ ')*)* $"!'#)  46
 +", )'-) ,Kaplow & Shavell ;16 +", )'-) ,Kaplow & Shavell :,27!,% ,"70 ,%$0,
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 ,%"/%  '"6'.%  %''$  '#").  '*  -%4'  5.+2,–!'%+  10%  )+  '"*'8  &''4+  ,,2/"()  ,$'##  47
 !7  &''A4+  <7  ,10  ,',!  '#").  )+  ,'".6,  "!"%$  ."'!"%"$  !7  ,+-2)  &''A4+  <7  100
 20% )+ '"*'8 +' 9* )- <8"# &7 .(0 !"',) ,0"27 "!"%$+ <7 ,!"0$7 &')'2%") "'!"%"$
 )+ ,'".6, "!"%$ ,)-".% "'!"%"$ !7 0.,+ <7 '#"). )+ "!%"5) 4"8.' 5.+2,–!'%+
 0+7* '#"). )+ ,'".6, "!"%$ 1'% +0.,, .80%*100=80 ,',! ,)7 !"%"$ 0., 0+7* '#").
 '(') 7'%2 ,3 +0., .70 7", (10) 1!"7 &''A4 0+7* ,'".6, "!"%$ 1'%) (80) "'!"%"$ !7 0.,
 0+7* &0/#+ 43#, ,%"/% ,'04 ,&''"70, &'6'02!,2 &'*"2# !"%"$, &"'4) &'6'02!,+ 9*
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 '!",2, 1'(,+ ,)72 &',"%/ "7 &'*"2# ,9*'.) ,"',' &*8,, !7 0.,) '#"). )+ "'6'02!
.&''%5'2–7) ,042 )*%" ,%'!*2

 +0('' 0.2,+ '"*'8, ,,0., )+ ,042% ,-'%!, )- ,+4' '#"'(, 1'(,+ )** ,7"-)
 )- ,+4' '#"'(, 1'(,+ )** ,!73 !2"-) .0!"' 154 ,',' !'3"$, !"*3, )-% !7 !"6.)
 0., 7) &7 &/ !'3"$, !"*3, )-% !7 !"6.) +0('' -%!#,+ '"*'8, ,-%!#, )+ "!#/,
 .&*8,, !7 &''4) '#"). )+ "'6'02! !7 "))(' !"-.+,, '!+ .0!"' )"(/ ,',' &*8,, !7
 "!"%$ 1'%) &*8,, !7 0.2 7", 0+7* '#"). )+ "!"%$ 1'% +0.,, ,'!",2, 1'(, '.–)-
 0+7* .0!"' 154 ,',' )-".% +0.,, &)"7 ,100 !"',) 9'06 "!"7 0.2 "#'7 7", 0+7*
 7) 0+7*" ,(-%!'' 7) 7", &'2-.) 1*+) 100–2 !"$. &)+) +0('' 7", ,&*8,, !7 0.'
 "7 ('8.'" 7""+) -%!'' 7", &'2-.) 1*+) 0–2 0!"' &)+) +0('' 7", ,&*8,, !7 0.'

.(5.+2, )",'#% !"*"0*, !"'")-,2 4)$% 7+'' 1''(- 97 ,*3'" 7""+) -%!'' 1'.")$)
 ,'".6, 1'(,–48.2 40 7) 03/'! &*8,, !7 &''4) '#"). )+ "!"#"*# ,!&"$+& 7")"+)
 &'6'02!, )- ,0+., )+ ,!-.+, !('2 .1'(,–48.) <')$!* ,'".6, ,0+.,2 &/ 7)7
 0!"'  &',"%/  "','  ,)7  &''"*'8+  )**  .,0+.,  ''"*'8%  ,'")!  ,',!  &*8,,  !7  &''4)
 48.'".6, 1'(,–48. '('–)- !"$." ,,0+., '('–)- 0!"' '#"). )+ "!"/,#!, %!*"! 1*
 '#"). )+ "'6'02! )- '".6, ,#*"! -'.+' ,&',"%/ ,0+., ''"*'8 &,%+ &'042 &!"7%
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 ,',! 1* '#"2)7 )+ ,)72 !","%/ "',' '#"). )+ "'!"'")-+ )** :&'((6, )+ &,'!"'")-2
 )+ "'!"'")-+ )** ,9.,)" ;"!"7 0.,+ 1'%" &*8,, !7 &''A4+ 1'% ,"!-0) !'5"2 ,0+.,
 "',' ,)7 !"'5,) ."!%"5) !'5"2 ,0+., ,',! 1* '#"2)7 )+ ,)72 !"*"2# "',' '#").

.!'5.+2, ,-0*,, )+ 4"'(, !20% !"'5,) "','+ ,)7) !"2"( !"-.+, 0"27*
 &''#"'(, &')*) &0"%5% &'0"+4 '!",2, 1'(, !"70", !7 &''4) &'6'02!,+ 76"'
 )+ &!-.+,+ +'/(,) %"+$ 49."!"*3 !7 +22) !'!",2, !"*3, )-% )*"' &!"-627%+
 &'50.) +'+ -(', 12 03/'! ,'#"+70, ,&(4"2, %)+% !"/,#!,, )- &''#"'(, &'))*,
 :"0. '#.) ("- 0!"' &'-"('" &'0"0% "',' &''#"'(, &'))*,+ )** .")), &'))*, 0%(%
 0$72  50.,3  %)+%  0%*  0!"'  ,)"(/  ,',!  &'50.,  !"/,#!,  )-  &!-.+,  1*  9"8*8,
 ,/",#) (6'* &'0$"% &, "%+ &(4"2, (-"2% &'((6) &'-"(' &#'7 &'%0 &''#"'( &'))*+
 &''#"'(, &'))*, )+ &,'!"-.+, .,)7 &'))*2 !-.+"2 !"',) ,)"*' ,#'7 &!"/,#!,

 )+  ,#*"!  )-  "!-.+,  90(  ,,)7  &'6'02!  )-  1'.'4-%  -'.+'  '".6,  1'(,–48.  '*  &7  48
 Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of :"70 .,0+.,

.the Law: The Case of Divorce, 88 YALE L.J. 950 (1979)
 &'0%(,+ 0"0% &)"7 ,1'(–'48. )+ )-".) ,76",, !"0+.7) ,3 0272% &'8$''!2 "##'7  49
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.in Criminal Law, 97 HARV. L. REV. 625 (1984)
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.&'((6, 1'% 9"8*8, :"0. 0$7) — 0!"' !0$"72 123–!("4#% ,3 /"82 &'042% ")'$!'
 &)"7 ,!"'!"-2+2 9"8*8, :"0. 0$7) &,'!"-.+,+ &''#"'( &'))* +' ,"32 ,0!'
 !4,%"2 ,2/"( .,)7 !"-.+, )+ 1#""'* !7 !"3$) &')"*' &'((6, 1'7 9"8*8, :"0. '#.)
 &)"7  &''"6'.,  !-'%4%  4"'(,  !20  )-  &'-'.+2  &''#"'(,  &'))*,  0+7*  7',  9*)
 :"0. '#.) ,)'-) 0%8",+ '.* .0$7 "7 ,3 (6) !"5"2 1#'7 5.+2,–!'% )+ "'!"-'%4
 !)$"! ',2 &'#$"% &, 9*'.)" ,5.+2,–!'% ,-5' (6 ,3'7) &'-("' &#'7 &'((6, 9"8*8,
 &0/''+ 43#) ,""+ &''"6'., !)$"! ,,5"2 "#'7 5.+2,–!'%+ 0$72 .4"8.'+ &''"6'.,
 ")'7 &'/,"# "', ,%+ 90() ,,3 &(4"2, (-"2% &'((6, )+ &!"/,#!, ,&7!,% .,+-2)

.43#, ,%"/) &'""+, &''"6'. 48"." 4'"(2 5.+2,–!'% ,',
 ex post 1, ,&'((6, )+ &!"/,#!, )- !"%$0 !"-.+, +' &''#"'( &'))*) ,1* '* ,#,
 &'))* ,9* .0!"'% !"'#''."7," !"'!"-2+2, !"-.+,, 12 ,2* "#048 )'-) .ex ante 1,"
 1," !"%$, !)7+% ,-0*,) -/"#% 1, 5.+2,–'!% )+ 4"'(, !20 )- &'-'.+2 &'#"'(
 ,0+. /+"!+ &''"*'8, )- &/ &'-'.+2 &''#"'( &'))* .&''"6'., !)7+% ,-0*,) -/"#%
 '#"'(, ))*, )+ !"-.+,, 12 &/ !"-%"# ,3 /"82 !"-.+, .,0+. ,!"7 )+ ,#*"! )-"
 ,-0*,,  '%/)  &'((6,  )+  &,'!"*0-,  )-  ,)%4!!+  !'5.+2,  ,-0*,,  )-  :2"72+
 )- &/ &'-'.+2 &''#"'( &'))* .&'0$7 &'*'),) 0+4, )-" 5.+2, !"'")- )- ,)%4!!+
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 9'),, )+ 4"'(, !202 ,0!', 1'% ,&'-%"#, ,'!",2, 1'(, !7 &''4) &'6'02!, )- &/
 &'%+$!2 5.+2,–'!% .,-0*, "% /+"!+ '#.) 0+.!,) &''"*'8,2" "!"+'/#2 ,'5.+2,
 .)'-) "#2#+ !"0$7, !"-.+,% !"$. &'%+$!2 &)"7 ,4"'(, !20 )- !"-.+,% !"0'(!
 ,&'.8"#, &')"4'+%" !"-.+,% &/ %+$!,) +' ,&''#"'( &'))* &'+0.2 0+7* ,"#!+'/)
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.'#"'(, 1'() !-6"2 !'#+0. ,+'/) ,!"'#50. !"2/;(
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 &''5#"")0  &'*282  ")'7  +702  !-()  9'),)  (6)  0+.7)  (-"#  51&'*282,  '")'/  9'),
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 (/#!2  &'*282%  4'3$2,  (6,+  !2'7  )*  "7)  &7  '")'/  !%"$  ,)$  &7  -"%4)  &'+0(#
 ))* — '")'/, ))* )+ ".4', !7 !%6-2 ,0"27, !'#+0., ,)7+% ,-0*,, .&'")'/)

55.,!0/82% &'%$0 !-(–)"4'+ %$02" !"*28 +' 5.+2,–'!%)" — 06 "7 %$0 '")'/
 !!)  1"60,  1'%  137)  &'8#2  5.+2,–'!%  ,0"27,  %$0,  !-(,–)"4'+  !7  &)'-.,%
 5.+2,–!'% '#.) &/'6,)" (/#*+ (6, '('%+ !"'70) -'/,) &'!"7# &')* 1'(–)-% '('%
 :27) &'5"# 5.+2,–'!% 56.")"* 9'),, )+" (/#*+ (6, )- 0!'–!(%*, '#.2 ++$, 1'%)

 &'*282 '")'/ 1'% ,#$%,) ,3 40.% "#+0(# 7) .(9)'7" 112 '4!) !"#4!) 5 40.) / ''8 "70  51
 &'*282 '")'/) '))* "6 1'% ,#$%,) &/–"2* ,(!"#4!) 114 '4! )"2 112 '4!) &,% 1"'- 1'%)
 !'#+0., ,-0*,% !"(42!,% '( ,"##''#-) .(!"#4!) 113 '4! )"2 112 '4!) '.'6.8 "6 1'%)

."'")'/" '"5'%, )+ 0!"'% %$0, "#%"2% ,06 '")'/ )"2 )7 %$0 '")'/ )+ !".")$, 1'%
 ,'!")"%/ !7 ,$!2 ,4"8., ,*),, ,!73 &- .(/#*+ 1'(,–)-% )- 40 )$ '")'/, ,1"04'-*  52
 ;".5&2 '- *"%. 88 21$* )# )32 7264/95 7"-0 ,,2/"() ,"70 ."1'(–)-%" ,%'!, )+

.(1996) 795 ,793 (5)52 (". ,(8&&"$) +32)"
.(,"8+! ,!'#'2+ ,0"(,2)186 "12,3 8"6 26$. 7&"/&$ 10"/ '0"7  53

 (4)52 (". ,"3+&,3 "2-0 '- *"%. +32)"+ 6&/"3 #-. 6546/94 7"-0 ;!"#4!) 112 '4!  54
.(6&/"3 #-. 1''#- :1),)) (1995) 60 ,54

.(1950) 161 ,159 / (". ,'3"5 '- '3"5 40/49 7"-  55
 '- 7%(" ,%&. 10052/02 7"-0 "70 ,4'8.% 0"27, 1"3'7, &"+'' )+ !'52/'(0. ,2/"()  56
 '")'/ !'#"04- 0'!,) 5')$2 5.+2,–!'% &+) (2003) 519 ,513 (4)3# (". ,$2&'&* #+6
 !4")$2, 0(/ !7 !")'-' 0!'% 0'(/,) &'((6) !0+.72["] ...,%"+$" !"*3, 1*+ ,1"'-"
 ,2*% '")'/, !7 !"#!,) &/ 5')$2 !'#23–"% 97 ,"!27, '")'/) 7', !20"! 9*%" ,&,'#'%
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 -/02  ,'#50.,  9"8*8,  8'8%%+  "!27")  -'/,)  1"60%  !73  &'4'(62"  ,%$0  '")'/  ))*
 '")'/, ))* !7 180) &/ &'5"# 5.+2,–'!% ,!73 &- 57.5.+2,–!'% )+ "!-0*,) 7%",+
 "%+ -/0) (-" ,-'%! ,+/", "%+ -/0, 12 0%"-, 123, 9+2 !7 064) 1"60, &+% ,%$0,

58."!")'-'") ,0'!$* 8.!#, ,-0*"! 7',
 0'(! 1,')7 &'-'/2 5.+2,–'!%+ !"76"!, )+ '))*, ,""!2, )- ,064% )'-) "#(2-
 !#'$% !'+-# (6'* ,)7+% (42!# !-* .&'*282 '")'/% !"-/"#, !"'#+0., !"-0*,%
 ,)'%"2,  ,#'$%  ,!"7  — )-".%  &'((6,  )+  &!"/,#!,  )-  '")'/,  ))*  )+  "'!"-.+,
–!("4# "3'7) 8$'% 4"(%# ,50.% .)'-) "50".+ !"76"!, )7 5.+2,–'!% !7 ))*–90(%

.&'((6, !"/,#!, )- '")'/, ))* )+ "'!"-.+, !7 &'#$"% 5.+2,–'!% 123
 )+  &#"'8$%  &'-/"#,  &'#'(,  1'%)  '")'/,  '#'(  1'%+  4+22)  -/"#,  )*%  '*  ,70#
 !"2(4"2,  123,–!"("4#)  &/  &'8$''!2  5.+2,–'!%  59,&!")/)  &'+4%2+  &'*282,

 &'2"(  $"!'#"  ,4'0"50  .("&'-%!#,  )-  !4(6"2  7)"  ,0!'  ,(%*,  -"#2)  '(*"  ,&'7#!
 04%&*0 14114/06 (''$) 7"+% ,,2/"() ,"70 — &'0$7 1'(–'48. )+ %0 0.82% &'-'."2
 5 '8. ,("%# 0/72% &80".) '13& *"%. 1&7"(& 8"-.+ 02.1 8*'5) '- "*&+) 7"*&#*0
 5845, <"/% !0*3#, !'#+0., ,-0*,) &''5#"")0, &')"4'+, (6'* &/ "70 .1'(,–48.)
 150 '2-% ,3 +", )'-) ,7"12,30 02&64&2(0 72&7 1'") :&"$!% ("8',–'0.8% &'2*"82
 1"60, 1'% ",0+."* &'')70+', &'*282, '")'/ '#'(% !/,"#, &')"4'+, !*0-2 0"7'!))
 ,"!27") ,-/,) ","2(4'+ &'!"7# &')* 1'(,–)-%) !!) '(* ,'")'/) ,%'$02 !"#+0. !!)
 (-..." 7', ,)7+, ,1'") )+ "'!")'2%" ;'(2 %$0 '")'/, 0+7* !20/#, 9'),, !(%*, 1'%)
 ,10"/ ;("&'*'),, !")'-' 1"%+$ )- '")'/ '*'), &''4) 0!',, !7 4'2-,) &"42 +' ,2*
 ...&'*282 '")'/ )- !"0",) 1'7 ,3 !-(–)"4'+ !0/82%" ,,2/"()) 118 '2-% ,53 +", )'-)
 1"'(’ )+ '7#!, (%)2" ,9+2,%" ,"'90"6 7)) ,-'%!, 0"0'% !7 9%8) )")-’ '")'/, 0+7*

.("!"76",% 9"8$) &/ 7', "6, !052 '* ,120 ,#4! !-%"4 '1/",
 '-  *"%.  '2&(*"3  +"/  ."  195/01  (''$)  7"!)  "!')0%')  7',  &'*282  '")'/)  ,+'/,"  57
 .((2005) !'2- 5."+, )+ "#'(–48.) 5 '8 ,443 (5)05 0"7(. ,$5*0 9/3 — +32)" 7-"6*
 1"04-  ,#',  !'#"04-,  76"2,  !("4#")  54  +",  )'-)  ,6&/"3  #-.  1''#-  :!".8"#  !"2/;(
 399 (3)01 0"7(. ,*"%. 83"262. !"13 '- 02"*% 3$&* 4761/00 (&–') 7"+% ;("'")'/,
 -%"# &!")/) %"0'8,+ ,&'*282 '")'/) ,+4%% 5')$,) 0"27 5.+2, !'% 0+7*") (2001)
7-"6* 5870/01 (&–') 7"+% ;("...,%'$02 !"',) ,*'06 ,2/2, ,!"'5#"")0 08"$ !#-52
 8."5 $8"#") (2001) 321 (4)01 0"7(. ,*"%. 2($-"3 '- 8&5")0& "&-".0 62)* — +32)"  
 ,-0*,) !'504#"4 ,2/"( .("...))"*" %$0 !"',) &'*282, '")'/ )- ,,'.) ,8'.! <4+2 11
–)-%) "&'4'32"+ &'*282 )- &/ &'*282 '")'/) ,+'0( !)$, 7', %$0 '")'/ ))* !%"5)

 (1)52 (". ,*"%. 757* 7&6&.% ,8&%*) '# '- &+.# 8&%*) 27/91 7"- ,,2/"() ,"70 .1'(,
.&+ !"'#.,," (1995) 458 ,450

(24)05  0"7(.  ,/2.-,"3  .3,  '-  *"%.  8*%-  0.&2%  "-$1*  6715/05  7"-0  ,,2/"()  ,"70  58
 &'*"0* "',' 7) ,+0(#) 0%-2 "*+2!' 7) ")7 &'*'),+ !#2 )-") 1'(,–48.) 6 '8 ,(2005) 121  

.("&!)"$! <4', )- !"2'"82 !")%/2 ")5", ,!'#"'(, !")'-'% "-/.' 7)" !"0!"'2 !"76",%
 51 +", 1*" !"#4!) 119 '4! "70 .&'*282% 1"'-, %)+% !#-5# 1"'8'$ !#-5+ %) &'+) +'  59

.)'-)
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 !7  0+.7)  '(*  1!'#  1"'8'$,  ,"-%52  .&''#"'(,  &'))*,  )+  &,'!"-.+,  !7  &#$"%%
 ,,2/"()  .5.+2,–!'%%  ",+)*  9"8*8%  1"'()  !2("4  123–!("4#%  !"'"*3  )+  1+"2'2
 !7 1'*,) !4")$2) (6) ,#"!#, ,'2"#"5"7,..." )- 1/,) '(* 1!'# 60$"4)–1'(–90"- 1"'8$
 ++$ 7)% 5.+2) "26- 1'*,) &(7) 0+.7)..." '(*" 61,",-0., 7)% 5.+2% "!(2- '""4
 5.+2,–'!% ,02") ,6"0 62".'#+, (6, )+ "'#'-) <+$'' "!(2- !#*, '*0"6) ")2- '0.+
 &!"/,#!, !#""*,% &'-/"#, &')"4'+2 ,#"!# !4")$2 )- )$, '")'/, ))* !7 &'0=62
 '(* 1!'# 63,)"$–7."0 1"'8$ ,,2"( 1."7% .))*, !)$,) !2("4 123–!("4#% &'((6, )+
 ("- "!)$2% )'-' )".'5 !%"5) 7."0) &'+0(#, &'50., %0'2 !7 0"82) ,)"$) 0+.7)
 64.5.+2,–!'% ')!"* 1'% )7 8#*# ,)"$,+ '#.) '7(""%" ,',+)* !4")$2 ,00"-!,+ '#.)
 &'(2-"2, &'*282, )+ &#"'8$% !"-/"#, !")7+) &'+0(# 5.+2,–'!%+ )** ,1* &7

65.)%"42 /,"# 7", ex ante $"!'#, ,'")'/)
 ,-('2, !.'+$2 -#2',) 1"602 ,-%# 7) '")'/, (/# ,#-5, &,%+ &'042% ,!73 !2"-)
–90(% &'-#2# 5.+2,–'!% ,(/#*+ 1'(,–)-% )- !"0!"'2 !"'")- !)5, '#.2 ++$,2 7)7

 ,,)7* &'042% .'")'/) !2("4, !"/,#!, )- '")'/, ))* )+ "'!"-.+,) 8$''!,)2 ))*
 ,0'!$  1'%)  "!")'-'"  1'%  1"3'7*  5.+2,–!'%  '('–)-  !8.!#  !'#+0.,  ,-0*,,  &,%+
 5.+2,–'!%+  ,)7+,  .!4,%"2  ex post 5%2–!("4#  :27)  &'5"#  5.+2,–'!%  ,"!27")
 !"0+.7  —  !4")$2)  ($7  (6  '('%  '"62,  -('2)  ,+'/  !"0+.7  1!2  &7  7',  &')7"+
 9'),,  )",'#  )+  "!"#'/,",  !7"  '#50.  9'),  "!"7%  "!27")  ,0'!$,  !7  &(4!  0+7
 9'),, )+ )",'#, !"'")- !7 ,('2, )- 0!' ,)'(/2 ,#'7 — !4")$2) 0$7, (6, '.)*
 ',"3 66.!'!*0-2–))* ,#'$%2 &7" "'*282 !7 !")/) +0(#, (6, !#'$%2 &7 ,'#50.,

 ,(7&"320 76&#( :1),)) 421 $"8 ,1971–7")+! ,[+($ $8"#] !"'70, !("4.) 48 '8 "70  60
.178 $"8 ,1961–7"*+! ,1'(, '*0"- !*+) 4"$) 90 '8"

 13 '8. ,4466 (2)2006 )-–4! ,"2") "+3 '- *"%. +32)"+ '-&#$"6 #-. 2235/04 7"-0  61
.(2006) ,''64"0. !5."+, )+ ,#'(–48.)

.&+  62
.!"'70, !("4.) 49 '8 "70  63

 670443 (16)05 0"7(. ,+3"2./ 805 '- +32)" 7-"6* 1036/01 (''$) ."! ,,2/"() ,"70  64
 /2.2(( 2") '- +", 2-"6 /2.$#"+/ 0"+6 01&-*0 8&.,% 13543/03 (7"!) 7"+% ;(2005)

.(2003) 68 (4)2003 +2–4! ,0-"'#
 2007 )-–4! ,2. 02&3 '- *"%. !"* 72.1 7&2&#* 2498/07 7"-0 !7 ,,#"0$7) ,&/ "70  65
 1"3'7, !7'62 7', 5.+2, '!% '#.% !(2"-, ,5"+. 7) ,2)'( ,1*7" :(2007) ,5420 (2)

".'1#62, 54.7,’ 1'%" 02"$, !.'+$ 1'%+
 ))*,") (2002) 196—195 ,193 (5)"# (". ,*"%. !"+%&(0 #-. '- 8&)*) 2534/02 7"-0 "70  66
 !4")$2)  '5#"")0,  -('2  )+  1!'#,  )**  %$0  '")'/  $'5%,)  +'  !'$037  !"#''(!,%+  7",
 ,&'0$7 &'*0- &'%6'# "(/#* ."(%) (2"- "#'7 '")'/, 1"04- !73 &- ...5.+2,–!'%% ,#"(#,
 !-'#2"  ,)/2,  (6,  )+  &''2'5'/)  &'805#'7  )-  ,#/,  ;'5.+2,  9'),,  !")'-'  &,%"
 )* )+ "'!"%'8#2 03/# ,)7 !"#"04- 1'% &)",, 1"3'7, .&''+')+ &'((6 )+ &'805#'7% ,-'/.  

.(1953) 820 3 (". ,!"6#(- "$5- +% $&(&2'&(30 '- 8"#$"6 8&%*) 11/51 '2, ;(",042
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 123–!"("4#% &'((6, )- '")'/, ))* )+ !"%"+$ !"-.+,2 !2)-!2, ,,08$ 5%2–!("4#
67.!"2(4"2

 !58,2  06  '")'/  ))*  1'%)  %$0  '")'/  ))*  1'%  ,-0*,,  -.+"!  (6'*  ,70#  1),)
 .!2("4,  ,48.%  ,07"!+  "32  !2(4"2  123–!("4#  )7  5.+2,–'!%  )+  5%2,–!("4#
 9'),, )+ 0!"' !4'"(2 ,76"! %'#2 7", :!"'04'- !"-.+, ,2* +' %$0, '")'/, ))*)
 &,'!"'")- !7 )'(/2 ;&,''"*'8 !7 0!"' 4'"(2 1."7% 9'0-,) &'((6) 0+.72 ;'5".'+,
 &'-%"#"  '#50.,  9'),,  0(/2  &'/0"$  0+7  -"%!)  &'6'02!  0"6')  )")-"  ;&'((6,  )+
 !7  1$%#"  ,,)7  !"-.+,  50.#  .0$7,  (6,  '('%  '"62,  -('2  <"+$)  (6  )+  "#"602

.ex ante &'((6, !"/,#!, )- 1,'!"*)+,
–90(% .,0"0% 7', !'5.+2, ,76"!, )+ 4"'(, !20 )- %$0 '")'/ ))* )+ "!-.+,

 )*"' 7", ,(/#*+ (6, '('% '"62, -('2, !7 0!"' 7)2 1."7% !")/) )"*' (6+ )** ,))*
 &#2"7 +' 68.5.+2,–!'%) -('2, )+ 0!"' 7)2 '")'/ '(') 7'%'+ 1."7% 9'),, !7 ),#)
 1."7% ,!'(/#, ,0'4$, 9),2% ",-!.,, &0"/" !7 0+.7' 06 '")'/ 74""( &,%+ &'042

.))*, 7)" ,/'0$, ,3 &)"7 69;"!27", '")'/ '(') 7'%'+
 &'2(4"2 &'%)+% ,0!"' %"5 ("2)) (6 )*) 0+.72 %$0 '")'/ ))*+ 0$72 ,("-" !73
 5.+2,  !"76"!)  0+7%  "'!"*0-,  ,(/#*+  (6,  '('%  '"62,  -('2,  !7  ,5.+2,  )+
 "',' &,+ 1"*'8, ,0!"' %0 &'((6, '('% '"62, -('2,+ )** .0!"' !"4'"(2 "',' !"'".6,
 "%04!'  &,+  '"*'8,"  ,1=54  ("5%2–!("4#2  ($7  )*)  &,''"*'8  !*0-,%  '(2  &''2'5."7

70.)=(/ "&''!'27", &,''"*'8 !*0-,) 0!"'
 :2"7'+ ,$#,% .&'((6, )+ &,'!"'")- )- '")'/, ))* )+ "!-.+, !#'$%) 0"%-#
 ,"26- 5.+2, '#.)+ %)+% 0!"' !","%/ &'((6, )+ &,'!"'")- "',' ,%$0 '")'/ ))*
 )+  &,'!"'")-+  $'#,)  1!'#  ,!73  !2"-)  71.0!"'  '#-%"!,"  9"07,  '")'/,  9'),  )+%

 "'!"-.+,% !"%+$!,, &/ !0(-# 1"'8'$ ')"4'+ &'0(-# &,%+ &'042, )*% 7) '* &-5"'  67
 1"/* ,))*, )- &'('-2, ))*,–12–&'76"' ,2* +' .!"2(4"2 123–!"("4#% '")'/, ))* )+
 '")'/) -/"#% '#"'(, ))*, )+ "'!"-.+, !7 &/ 1"%+$% "7'%, 5.+2,–'!% &,%+ &'042
 72)50 '- 0$"&&$ 8&%*) 4249/98 7"-0 ,,2/"() ,"70 .,#*"!" ,0+., ''"*'8 )- &'*282
 &'!-)  +2+)  '"+-  &/  ...'&''")/  &'.)4%’  4$+2")  (1999)  520 ,515 (1),#  (".  ,.&)"0
 (&–') 7"! ;(0$"&&$ 1''#- :1),)) (",0+. ))*) 1'(,–')-% )+ &!7%,) '!"-2+2 &0"/*
 5.+2) ,''#.)) (1996) 1425 (1)96 $2–4! ,8*'"-) 73 8"+""# '- !"+$ 6".%+3 344/93

.(%$0 '")'/ ))* 4'(62* ,0+. ("('- )+ )"4'+% +/( &+"2 "%+ ,,""+2,
.498—497 '2-% ,20 +", )'-) ,Hay "70  68

 )'-) ,7"12,30 02&64&2(0 72&7 1'") ;527 ,521—520 '2-% ,67 +", )'-) ,0$"&&$ 1''#-  69
.14 +",) ,"")#, 5845, ,151 '2-% ,3 +",

 Robert D. Cooter & Daniel L. Rubinfeld, An Economic Model of Legal Discovery, :"70  70
.23 J. LEGAL STUD. 435, 439–444 (1994)

 &,) 9"8$' 0+7 ,%$0 '")'/ ))*2 "#,'' -('2% 0"8$22 &')%"8, &'((6 '* %) &'+) +'  71
 ,!")-) '".6 !"'")-, 98 ,!73 &- .&26-% -('2, !.'+$% &'*"0*, !"'")-," &''+4, !7
 !+0(#,  (,)"(/,)  ,-4+,,  !7  &'-'4+2  &'((6  &!"7  "',  7)  &'042,  %"0%  1*+  



-)'*"%'53)%,8(941%.34-

98

,6/"&!%,,%7'1/53%8*"9

 '")'/%" 0"!'7% -'4+,) 90"6,+ 1""'*2 ,"26- 5.+2, %)+% 0!"' !"*"2# "',' &'((6,
 ,);/ 0%*+ &-5,2 40 ;)" ,0!"' 5-"2 ,',' (&'$2"2 !7%," &'(- !0'4$ 9"!) -('2 )+
 !"'")-  !)(/,  '(')  )*,–98%  7'%'  %$0  '")'/  ))*+  $'#,)  +'  72.'2(42,  %)+%  -('2
 '")'/%  -'4+,)  &')"*'  &'((6,+  &'%7+2,"  123,+  9*  )-  !88"%2  "3  ,$#,  .5.+2,
 -'4+,) &'((6, "5'' 9*'.)" ,%'642 5.+2,–!'%+ 123, !")%/,) &'.".* &#'7 &(4"2,
 )+ !'!7""+, ,#'$%% &/ !*2!# "3 ,$#, .0!"' %$0 ,',' &(4"2, '")'/, ))*+ )** 0!"'

73.&'%$0 &(4"2 '")'/ '))* 1,% &'/,"#+ 5.+2 !"*0-2% 5.+2, !"'")-
 &'*'), 1'%) '$*"#, 9'),, 1'% 0+4, )- '")'/, ))* )+ "!-.+, !7 1$%# ,<"8%)
 &'*'),% &'((6, )+ &%62 )- -'.+' 7",+ !"0+.7, ,0!"' %$0 '")'/,+ )** .&'0$7
 -('2  !)%4  90"6)  '$*"#,  9'),%  '")'/%  1''#"-2  !"',)  )"*'  &'"82  (6  .,)=(/  &'0$7

74.0$7, (6, )"2 )7 (!0$7 "7 !'48-,) "!"),#!,% "7 &'0$7 &'*'),% "!"7 !0+'+
 ))* -'.+' (6'* 1"$%) 1!'# ,'")'/, ))* )+ !"#"+, "'!"-.+, !7 "#/6,+ 0$7)
 .'!",2,  1'(,  !"70",  '.–)-  /",#)"  -"%!)  ,0+.!,)  &'((6,  '6'02!  )-  %$0  '")'/
 5.+2,–!'% !-0*,+ )** .5.+2% 0!"' !4'"(2 ,76"! %'#' %$0 '")'/ ))* ,7")32
 ,76"!, .0!"' !"4'"(2 "',' '")'/ 0$7) "/+"'+ !"0+., ,%.7-0 +) &7&.1+ !8$''!2
 8-"3) 7&%".7. 27&" 8'#& ,7&#64&* 7&%".7. 27&" +&6/ 0"0" %&.7+ ;"2*70+ 7',
 &'((6,  !7  1""*)  '(*  "3  ,-.+,%  ,','  9"8*8,  :"0.  '#.)+  123,–!("4#%  .7&#64&*

.06 '")'/ ))* :2;7 ")'7 0+72 0!"' ,'!",2, 1'(, !"70", !7 7)2)
 &7  ,&)+)  -%!#,  +0(''+  !""&4"(0  0.&/)  !8$''!2  5.+2,–!'%  !-0*,+  )**
 4"8.'+  &''"6'.,  "','  %$0  '")'/  ))*  7))  &7  7',  )"7+)  +'+  ,)7+,  ,%''$  762#
 +"+$) +' &,%+ &'042 )- -'%6,) 1!'# .0$7 "7 ,3 (6) '%4- 1."7% &'5"2 5.+2,–!'%
 7)" !'(-)%, "!)$# 07+'' &7 — '"+-+ -('2% 4'3$2 ($7 (6 0+7* ,)+2) ;"3* ,'5,2
 &)+) +0('' 7",+ &''"6'., !#54, '(') 7'%,) — :2"7'+ '")'/, ))* !"%4-% <+$''
 .($"5'% !"0%$ "7 &'4#% !2/"( ,&')"(/ &''504"0"'% &'."/ '%/) &'!'-) &'#"*# &'0%(,)
 !"-.+, %$0 ))* :"2'7 0"6'' 9*% .,'5,, 1"4'!% %$0 '")'/ ))* -''8' ,)7 &'042%
 !"-'%!% -"%!) :'02!, !)(/, ,'04 ,!"%$, !-'%4) 0+7% )'-) "$!"#+ ,)7) !"2"(

.!"4(6"2–7) !"-'%!% "!#54," !"4(6"2

 !+0(#, (0!"' ,*"2#,) ,-4+,, !7 "-'4+' &, %$0 '")'/ ))* !$! ")'7" ,-('2, '")'/)  
.9* &+)

 (/#*+ (6, 0'%-, 0%* '")'/, %)+% &7 &'(- !#23, )- !"76"," 123 9"8$) 1!'# ,,2/"()  72
 7'%,) )"*' 0"%-'+ -('2, ,0!"' !'#"6'4 ,2/"(% .(-, !#23, ,##*"! "2+)+ -('2, !7

."!08, "7/" 9'),, !48., '(') '")'/, %)+%
 JAMES S. KAKALIK ET AL., DISCOVERY MANAGEMENT: FURTHER ANALYSIS OF THE  :""+,  73

.CIVIL JUSTICE REFORM ACT 69–71 (1998)
 ,0"7*) )"*' 0$7, (6, ,!4")$2) (6 )67 !762#+ ,'70 '")'/) ,+'0( !"-627% ,,2/"()  74
 9"! ,,3* '")'/) 0!-',) &7 ,)7+% 5.+2,–'!% )+ &!-(–)"4'+) ."%'0' )+ '0$82 ("8) -'/,)
 7"-0 ;146 $"8 ,1999–5"#+!, ,!"'0$82 !")""- 4"$) 23 '8 "70 ,'0$82 ("8 )- ,#/,% ,-'/.
.(8&,+'"& 1''#- :1),)) (2002) 870 ,865 (4)"# (". ,*"%. !&#3'-( '- 8&,+'"& +32)" 918/02
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 4"'(  !20)  )'%"'  06  '")'/  ))*+  '.–)-–<7  &,%+  &'%0  &'042  "','  ,!73  !2"-)
 !'!5'+  ,'5,2  +"+$)  ,%'8  1'7  ,(%$0  '")'/  ))*)  !'8$')  &''"6'.,  !4'8.%  ,*"2#
 9* '(') 06 '")'/ ))* 7'%' ,)7 &'042% .0$7 "7 ,3 (6) 5.+2,–!'% )+ "'!"'"-5%
 &''"6'.,  !)$"!  &)"7  ,'(2  &'*"2#  &'!'-)"  '(2  &',"%/  &''"6'.  "48.''  &'!'-)+
 ,)7  &'042%  .)-".%  &0/#+  43#)  ,""+  ,9"8*8,  :"0.  '#.)  ,ex ante  5%2,–!("4#2
.!)%/"2 %$0 '")'/ ))* )+ "6"2'72 !)-"!,+ ,702 ex ante 5%2,–!("4#2 !")*!8,

 ,5.+2,–!'%  )+  4"'(,  !20  )-  %$0,  '")'/,  ))*  )+  "!-.+,  )-  <8"#  ,7"-)
 0.82 154' 9*2 ,76"!* .)'-) 0"27* ,5.+2, !"'")- 98 !)(/, '(') &/ ,3 ))* 7'%'
 ++5  ,:&*-  8""&))  7&%".7.  ,9*'.)  .9"2#  1''""++  !"-'%!  04'-%  ,"+/"'+  !"-'%!,
 ."7&0*0  8"60  7&32&0  !&"#+  !"4"2*70  7-'#0  "6"+  3#&&6  3".0+  +&+%  .12  "&+"/

.06 '")'/ ))* 9*'.) 5"4#) +' ,)7 !"-'%!%
 9"., 8$'% !(2"- 0+.!,) &'((6, )+ (,'6""'5"2,) ,-'#B,,+ 0$72 ,9* )- <8"#
 +%  .12  "&+"/  ++5  +)  &7%()0  ,(5)$"2  90-%)  !"#''(!,,  )",'#  9+2,  )+  !"'")-)
 '")'/, '0$7+ &"+2) "&+"/0 .+) 213+ 2)(70+ ;"2*70 73 8"'#7 '()*0 7&"&+%
 2)(70+ 7<-&5-0 73 +"6/7 :3 ,78'/ ($2 ,("0!"#+ &'*'),, )",'# )+ !"'")-, "#54'
 7'%! '#50. 5.+2 )",'# )+ !"'")-, !)(/,+ 0$72 .78'/ 9('72 ,"&+"/0 .+) "-(+
 '(')  7'%'  %$0  '")'/  ))*  &7  -"%4)  0+.7–'7  ,"+/"'+  !"-'%!,  0.82  !#54,  '(')
 0.82% ,'")! "3 ,)7+) ,%"+!, .1!#54,) "7 5.+2, !*0-2 )+ !"'")-, 98 !)(/,
 &!"7% 5.+2, )",'# )+ !"'")-%" ,0+.% "2''!8'+ !"-'%!, 0"-'+% ,"+/"'+ !"-'%!,
 ))*  ")'7*  ,5.+2,–'!%%  ,0"/+,  ,$#,,  ,1*  '*  ,#,  75.,0+.%  "2''!8'  7)+  &'*'),
 "'!"-.+,2 !2)-!2 ,5.+2, !"'")- !7 )'(/2 7",+ &"+2 "!"$. )'-'" "#', %$0 '")'/

.))*, )+ !"(/"#,
 (6, )- :"$)) '")'/ +4%2, (6) 0+.72 %$0 '")'/ ))*+ ,(%"-, ,!&"$+& 7")"+)
 ,'5.+2, 9'),) 0"+4 "#'7+ -('2 <"+$)" !"0!"'2 5.+2 !"'")- "')- )'5,) ,(/#*+
 76.,-'%!, )+ '!'27, ,''""+) 0+4 7)) ,0+.!,) (/#*+ (6, )+ "!"#"*# !7 ,)'(/2
 "%+ (-"2% — !-() )"*' "#'7 5.+2,–!'% ,'")'/, '))* )+ &%'5 &6-2+ 7', ,'-%,
 &'2-52 !73 ,+"- '")'/, !7 +4%2+ (6, &7 — 06 "7 %$0 '")'/ 0+.7) &7 5')$2 7",
 (/#*+ (6, )- :"$)) &!052+ &'03 &')"4'+2 "7 ,5.+2% "!(2- !$*", &+) ,&''#''#-
 &'+2!+2+ 1'%" ex post ')"4'+% &'+2!+2+ 1'% !2''4 "3 ,'-% ."'('%+ -('2 <"+$)"
 !"76", !4'8. !"-627% '4)$ 1."7% ,'-%, &- (("2!,) 1!'#+ <7 .ex ante ')"4'+%
 ,!"7 0"!.) '(* 9*% 1'7 ,%$0 '")'/ +0(+ <7 ('8.,+ (6 (/#* 9'),, <"8% !"($"'2

77.7)2 1."7%

 .5.+2,–'!% '!"0'+) +"4'%, )+ !"+'2/, !('2 7', !'5#"")0, ,)7+, &'')*)* &'$#"2%  75
.,')7 ,"")#, 5845%" 1),) 237 +",% &/–"2* ,1),) / 40.% ,%$0,% 9*–)- "70
.Frank E. Easterbrook, Discovery as Abuse, 69 B.U.L. REV. 635 (1989) :"70  76

 !"-'%!% &/ -"%!) &'6'02!, )")'( '(') 7'%,) ,)")- "!"'+#"-" !"76", !4'8. ,"32 ,0!'  77
 Lucian A. Bebchuk & Howard F. Chang, An Analysis of :"70 .&',"%/ 1!$)6, ''"*'8+
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 ,0&./  8""&&))  7&%".7.  .12  "&+"/  ++5  2)(3+  )"  ex ante  "+&#")*  ,&"*'8)
 ))* .-%!#, )+ "!"%$ &6-% ,'04 ,,-'%! !)'- )+ ,2"'4% &'-/"#, &'7+"#% 04'-%
 '(* "% 1'7 ,0"27*" ,9"8*8, :"0. '#.)+ %)+% 0!"' !4("6" ,)'-' !"/,#!,) )'%"' ,3*
 .12 "&+"/* %-*"0+ )" ,73, 7*&%+ .!'5.+2, !*0-2, )+ ,'!"'")- !7 $0*,% )'(/,)
 !"-'%!, 0.82 !#54, '(') ,3* ))* 7'%' ,)7 !"-'%!% 1*+ ,:&*- 8""&&)) 7&%".7.
 !6#&*0 "&+"/0 73 +"./0+ !&#* )" ,<"8%) .,'#. )- !4(6"2 1!+/, 0+7* &/ ,"+/"'+
 7#"$(. 7".#% 0"'0* ))1 )" !0.) !"2#*. '%*+ ,&*2/-) !"#,-0 !&5$+ %/&-.
 !"'")- !)(/,) %$0 '")'/ ))* &"0/' &'0$7 &'042% ..12 "&+"/ ++5 3++ '()*0–7".

78.!'!'27 !)-"! 7)) ,5.+2,–!'%) ,+'/, !"*3% ,-'/.)" 5.+2,
 ex $"!'#% -'/# 1,')7+ ,)72 !"#"+ !"76"!) &'!'-) )'%",) '"+- ex ante $"!'#
 #-. '- 8&)*) 1''#-% ,9* .)'-) "$!"#+ !"'))*, !"'0"/54% 8#*# "#'7+ 1."7% post
 05. 4#%, '* "!#/,) 1-"5 0+7" ,4#% '('–)- -%!#+ (6 &7 ,)7+, ,!)- 79!"+%&(0
 05.,,  )-  ('-,)  &''"+-+  &'*282  '/"8  )+  %$0  '")'/  +"0()  '7+0  ,"!"%0-2  "!"7
–!'%  .1"'(,  !7  )%08!"  %*-!  %$0  ,*  '")'/)  -%!#,  !+'0(  '*  1-5  4#%,  .")  1!'#+
 )+ "!#'$%2 "4(6", !7 <'(-,) 90"6, )- 88%!,% ,-%!#, !+4% !7 )%'4 5.+2,
 ex post  $"!'#  ",3  .1"'(,  !"*+2!,  )+  06,  ,#%"2%  "!")'-'",  )-  '#50.,  -%!#,
 )"2 )7 '")'/) '#50., -%!#, !+'0( )%4!! &7 "20/''+ !"'")-, !7 ,""+2, ,4,%"2

."!#-5 !7 $'*",) "!)"*'% 0".'+,2 -%!#, 4'.'+ !)-"!,
 &!"*0-', )- )%4!'+ &'*282, '")'/ ))* )+ ,-.+,, !7 1$"% ,', ex ante $"!'#
 ,+4%!,+  '.*  ,%$0  '")'/  ))*  )+  "6"2'7  .!2(4"2  123–!("4#%  +702  &'((6,  )+
 ,$#,%) "'*282 )+ ,0'2+" )",'# )- 0!"' ('.4' 4#%, :4#%, )+ "!"/,#!, !7 ,#+'
 '*282+ -%!# (/# !"-'%! +'/,)2 -#2''" ,(($"'2% !")"(/ 1#'7 9*% !"*"0*, !"'")-,+
 "8.!#+  ,%$0,  '")'/,  ))*  )+  !"'")-,  ,,+-2)  .0%-%  05.,  )%'4  '*  &'('-2  4#%,
 &'042  &!"7%  '"5'%  '(')  "7"%'  7)  ,ex post  $"!'#%  5.+2,–!'%  !#'$%2  "!"'7(""*
 '")'/ +"0() 90"6 )* ,',' 7) ('!-%+ 9* '(') 7'%' 4#%, )+ "!"/,#!,% '"#'+, &,%+
 %$0 '")'/ ))* )+ !)-"!–!")-, 1372% .(,-'%! +/"! 7) ,)'$!*)2 0+7* ,,2/"())
 )- ))*, )+ !'%"'$, "!-.+,) !"(", "*8$''+ !"'")-% ,0-62) ,1*) %+$!,) 9'06
 )+ "!+4%" ,06 '")'/ ))* :2"7 ")'7 ,!73 !2"-) .,3* '")'/ +0('' 7) ('!-%+ '"*'8,
 ,!'5#"")0, ,)7+, ."'*282 )- 0"2+) 0!"' ('.42 ,', 4#%, $"4) ,!'$(# ,!'', -%!#,
 !"*"2#  "7  !","%/  1,  $"4),  7+''  1,%+  &'*282,  !0'2+  )+  !"'")-,  &7  7,!  ,1*)
 ,!"%0-, !7 )-".% 04C'D ' 06 '")'/ ))* ,!'8$' !","%/ $"4), )+ "'!"'")- 0+7* .!'8$'
 $'*",) 0+.7–'7 97 05., ") 1!'# &,%+ &'042% <7 ,% %"$' %0-,+ ,#*8, )+% &/
 !"'")-,2  !"*"2#  !"',)  !"'"+-  (%-'(%  %$0  '")'/  )+  !"'")-,  ,)7*  &'042%  .!73

 Fee Shifting Based on the Margin of Victory: On Frivolous Suits, Meritorious Suits,
.and the Role of Rule 11, 25 J. LEGAL STUD. 371 (1996)

.506—503 '2-% ,20 +", )'-) ,Hay "70  78
.66 +", )'-)  79
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 !","%/ $"4), )+ "'!"'")- 0+7*+ 02")" &*8) 1!'# .06 '")'/ ))* !$! +702 "-%#'+
80.9.,)" ,06 '")'/ ))*2 0!"' )'-' %$0 '")'/ ))* ,!'8$'

-&#–%&/ !"46 &338 .2

&"7&%()0& 0+"% #7)0 (3)

 '('–)- ,-0*"," ,."/) ,#"('# ,-'%! !)'- 0+7*+ -%"4 ,)'- 4!+, )+ '#"'(, ))*,
 ,-'%!,  &7  ,&'((6  &!"7  1'%  !.8"#  ,-'%!)  443',)"  0"3$)  1'7  ,928"2  5.+2–!'%
 0%*+  1''#-%  !.8"#  !"#''(!,  -"#2)  7',  ,052,  81.,)'-  ,!"7  )-  !88"%2  !.8"#,
 +0.) &7"%% ,)"2 &'%6'# 5.+2,–'!%+ !'3*02 !'#+0. ,)7+ ,&7!,% .")0"/ -0*",
 ,-0*",+ ,)'-, 1'% !+0(#, !",3, !('2 ,2 ,'04 ,",)'- ,!"7" ',2 7', ,3 '#"'( ))*

82.!.8"# ,-'%! ,')- 88%) &'8#2+ ,)'-, 1'%)
 5.+2,–'!% 83.!"#'/, 1'%) !")'-' 1'% 137) 1"'8'# 17* &/ ,)/2 !"4"8., !"*),% 1"'-
 ",)'-"  $#"2)  !"'0+.7,  !"'#+0.,  !".")$,  )+  !"-.+,,  !#'$%  9'),!  !7  &'7"0
 !"03"$  !"'"#''(!,  -"#2)  1"60,  ,'04  — 06,  ,#%"2%  "!")'-'" !#-5  1'%  1"3'7*  04'-%
 5.+2,–!'%) 9'),) (6 )+ ,+'/, !"*3 )- 1/,) 1"60, ,'04 ,"4(6" !#-5 1'%) — !"#+#"
 1"04- )- &/ !"88%!2 !"'#+0., !"-0*,, "3 !0/82% .("5.+2,–!'%% "2"' !7 ") !!)")
 ;1!'#+ 1'(,–48. )- "*2!8, 0+7 ,9'),) &'((6, '.)* !;#/",, )- 84;"1"'(, !;'."8"

 !0/82%  ,%+$!2  5.+2,–!'%  &,%+  ))*,–12–&'76"'  1%"2*  7"62)  1!'#  ,3  &"$!%  &/  80
 .+702 &'((6, )+ &!"*0-', )- &'*282, '")'/ ))*) ,',!+ ,-.+,% ,!'#+0., "!-0*,
 %6-) 5.+2,–!'% )- ,<"8%)" :870 '2-% 027# ,74 +", )'-) ,8&,+'"& 1''#-% ,,2/"()
 ,',!+ !'0+.7, ,-.+,, &3*02%+ ,&''%'520"# &')"4'+% &/ %+$!,% '")'/, 0(8, !7
 ,&,'#'%  9"8*8  -)/!#  &05%  ("-  ,+702  1'(–')-%  !"*0-',  )-  -%4''+  '")'/,  <4',)

".9"8*8, 0"0'% )- (%-'(% )4,) !"'"+-, !"'70 !0'%6)
 561 (2)%* (". ,"-&%*) '- 2-',&+# 246/66 7"- "70 ,3 1''#-% ,$#2," 07%2, 1'(,–48.)  81

.(1968)
 )+ 0!"' ,%'$02, ,.")$% ,0'$% 9"! ))*–90(% — "3 !'#+0. ,)7+% 4"8'-) !"2/;()  82
 '- "423 151/87 7"- "70 — %$0 ,)'- 4!+, ))* !%"5) !'#+0. ,-0*, ,'04 ,",)'-"
 (1985) 801 ,797 (4)$) (". ,)-* 2(5 '- 8&62&/ 8/83 7"- ;(1989) 489 (3)/2 (". ,"-*12

.("...7", %$0 1'( !'% ,+-2 1'#-) ,)'-, !",3 1$%2")
 1252  ,1242  (2)7'  (".  ,8&*"62&  !1&2"  '-  '13&  ".2/&*  +12  140/56  7"-  ,)+2)  ,"70  83
 res  !#-5")  (1965)  43  ,32  (3)5'  (".  ,8,*  0*+)  '-  )"*%&"0  211/65  7"-  ;(1957)
 ,"3 ,#-5 %''$2 5.+2," ,'#"). ,042% !27, ',2 0"0'%) 90(, !7 &"8$) ,7% judicata

.(",#'(2, 1"4'! )+ &')"4'+ !7.2
 1'%  1"3'7,  !7  &/  "*"!%  ).42*  "1"'(,  !;'."8"  1"04-  !7  &'7"0  5.+2,–'!%  &'!'-)  84
 7"*&#*0 06%&&0 '- "#$+, 9$&" 5610/93 7"- "70 ."4(6" ')"4'+ 1'%) "!")'-'" ')"4'+

.(1997) 99—98 ,68 (1)7# (". ,8&"4+ 8&)32 0""-.+& 8&-57+
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 82"-, !7 )4,) 1"60, )- — 1%"2*" ;5.+2,–'!% )+ !"0!"8 !"4'8. -"#2) 1"60, )-
 :"0.  '0$7  ,ex post  5%2–!("4#2  &'0%(,  !7  &'#$"%  ,)7  &')"4'+  85.5.+2,–'!%  )-
 :"0.  '#.)  ,$"*%–&'((6  )-  -%4''+  ))*,  )+  "'!"-.+,%  %+$!,)  ')%2  ,9"8*8,

.9"8*8,
 !7  1$%'  ,,)'-  4!+,  !-'%4  90"6)  ,",)'-"  $#"2,  !"#+0.  )+  ex ante  $"!'#
 ,',' '#"'(, 4!+,,+ )** 86.&'((6, )+ 5.+2, !"'")- )- 4!+,, ))* )+ "!-.+,
 ))* !$! ,7")32 .0!"' !")"(/ "',' '#50. 9'), )*% !"*"0*, !"'")-, 1* 0!"' %$0
 ,!''052 !$! &'8#*#, 0!"' &'%0 &'(-8" !"-'%! 3*0) 90"6 +' %$0 1'(–!'% ,+-2
 )+%  !"-'%!,  "("%'7"  !7  -"#2)  !#2–)-  ,!73  .'#50.  9'),  "!"7%  !$7  ,)'-  )+
 1"'(% 0!"' -'4+,) +' %$0 1'(–!'% ,+-2 ))* !$! ,7"-) .&'0$7 &'*'),% 1!4!+,

.0!"' !"'!"-2+2" !"%$0 ,)'- ,!"7% 1"'(, !"'"4.# 1*+ ,",)'-" )*%
 (,06, 1!0(/,%) "!")'-" ,2* 3*0) 87"- ,%$0, ))*, !7 &'6272 1'7 &7 &/ ,&#2"7
 3*0) &'((6, !7 .""1* 7",+ 7", %$0, ))*, )+ '3*02, ")-". 97 87,!$7 ,-'%!%
 !+&3 ,7&%".7 7&1( &)/&" .12 8"6–7". 0)%* ++5 717 ,1*) .!$7 ,-'%!% ,)7 !")'-

88.%4&**. 27&" 7&0&./ &"0" )/&7) 0%".7 +5 +) 0"7&"&+%
 )- ",)'-" $#"2, )+ ,%$0 !"#+0. )+ ,!-.+, '#.2 ++$, !7 !43$2 "3 ,#482
 ')"4'+ )- 0"27, ++$, !7 "88'% 5.+2,–'!%+ ("-% &)"7 .5.+2,–!'%) ,+'/, !"*3
 )'-)  $"!'#,  ,&'.8"#  &'*'),  )+  &!+/,  1%"2*  -#"2  %$0  ,)'-  4!+,  1*+  ,ex post
 4!+,, .ex ante ')"4'+2 ,0!"' <7 ,0"2$ !"',) ,)")- ,+'/, !"*3% ,-'/., '* -'%62
 !")'-  &!-'%!%  3*0)  &!"7  $'0*2  7",+  1""'*2  ,-"%!)2  &'-%"!  7'#,)  )")-  %$0,

 "12,3  :"+0.  8"6  7".  0)%*  126)3  ,#'#  :&"$!%  ("8',–0.8%  &'0*3#,  &')"4'+)  ""+,  85
.(1991) 61—57

 1'%  0+4,  !('2  !7  &/  -%4!  ,)'-,  4!+,  ))*  )+  ,06  "7  ,%$0  !"#+0.  ,,0"7*)  86
 "+/"'+ !"-'%!, 0.82 )- -'.+2, <8"# '3*02 &0"/ — &'0$7 &'*'), 1'%) '$*"#, 9'),,
 !"0+.7,  !7  )")+)  ,'"+-  ",)'-"  $#"2,  )+  ,%$0  !"#+0.  ,,+-2)  .1,'!"76"!"
 '$*"#, 9'),, 1'% 0+4% 1"'(, !7 0!'') ,7)'22 ,1*)" ,&'0$7, &'*'),, )+ &!$'!.)
 &,'!"'")- )- !'#+0., ,-0*,, !-.+,% 40 (42!2 5845, <"/% 1"'(, 9*'.) .&,'#'%)

.,)'$!*)2 1#"/!,) "7 -"%!) &!"#"*# )- 9*2 ,76"!*" ,&'((6, )+
 723 ,713 (4)%2 (". ,+32)" 7-"6* '- 8""& '/ 62-&3"+ 9/86 7"- ;!"#4!) 46 '4! "70  87
 ,90"-  1'")  ,2)+  ,!'-'%+  ,0"(,2)  182—181  "12,30  8"60  "26$  128"3  )7"'  ;(1988)

.109—108 '2-% ,53 +", )'-) ,10"/ ;(,"#+!
 0.82  )-  ex ante  -'.+!  ",)'-"  $#"2,  )+  ,%$0  !"#+0.  (6'*  &/("2  5845,  <"/%  88
 ,3* '#"'( ))* :"2'7 )+ ex ante !"-.+,,+ +'/(,) +' .1''."7 )-" !"+/"2, !"-'%!,
 ",)'-"  $#"2,  )+  !"#+0.  ,,2/"()  ."+/"'+  !"-'%!,  0.82  !)(/,%  40  !"62!2  1#'7
 9*  ,,06  ,0"6%  +0.!'  $#"2,  &7  :")%4!'+  !"0+.  )+  1#*"!  )-  &/  -'.+,)  ,)"*'
 0+7* .0!"' 1'27 ,',' &'03"$ &'*'), !+/,% &"'7, '37 ,!"03"$ !"'"#''(!, !"$. "4!+"'+
 !"0+., '37 ,0$7, (6, (/# &'*'), +'/'" 0"3$' '* ,#'27 ,0"6% &''7) )"*' 9"8*8) (6

."'%/) 0!"' !"(%* 9'),, )+ ")",'# !"'")-+ (6, !-0) !"5"2 "','
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 7)+ "3* ,20) (- !7+) "*056' &, 1,%+ !"'")-, !7 )'(/2 7", 9*% .'(2 &'%0 &'(-8"
.,)'$!*)2 ,-'%! +'/,) &,) 0+.7!

!0"7&%()0& 7&"6600 ++5+ !"/"21 — 37/&+( #7)0 (.)

 ,',' ,3 4!+,2+ 9* ,7!/")., 4!+, )+ "!)"$! !")"%/ !7 &"$!) (-"# !"'((,, 1"04-
 &')'2% ."(/# 4!+,, !#-5 ,!)-", ")'7 "$"*2 4!+"2 &/ ,',+ (6 40 !"#,') '7+0
 !"-'%4, )- 92!8,) )*"' 7) ,&("4 9'),2 4)$ ,', 7)+ ,0$"72 9'),) (6 ,!"0$7
 ,1"04'-% ,0*,, &- (%% (% 89.0$"72, 9'),% "%'0' !7 4'!+,) '(* &("4 9'), "!"7%
 ,"#22  !"58)  !"0+.7%  0'*,)  !;#"*#  ,4"8.,  ,*),%  &'')70+',  5.+2,–'!%  "$!'.
 9'), )+ "'!"76"! !7 (6 (/# )'$,) 4(6–'7 &"+2 ,3 ,',' 7) '* "0%8 1,%+ !"%'8#%
 90.&("4, 9'),) (6 ,', 7) 4!+,) 1-5+ (6, &7 <7 ,"!-0) ,-0*, ,#!'# "%+ &("4
 7!/").  4!+,  !#-5  ,"#'',(  91,"!'!#/,"  4!+,  !#-5)  ,*  (-  ")%/",  ,)7  &'/'0$
 ,!"7% ,-0*, ,#!'# "%+ 1"+70, 9'),) (6 ,', 7)+ '2 '('–)- ,#/, !#-5* ,!)-",+
 ,"'.4!," ,', 1-5#+ 4!+,, 0+7* !"'((,, ))*2 !"58)2 "-#2# 5.+2,–'!% .7!/").

92.&("4, 9'),) (6 ,!'',+ !-%!# (/# ,-'%! !#-5* 1-5# 7", 0+7* ,"#'',(
 ))*)  &'/'0$,  $"!'.)  )'%",+  '3*02,  )"4'+,  '*  (2)2  !"4"8.,  !"*),%  1"'-
 )"4'+ '.) 93.(%)% ex post ,,06 5%2–!("4#2 1$%#+ ,"!")'-'", )"4'+ 7", !"'((,,

 '2-%  ,85 +",  )'-)  ,126)3  ;(1976)  35 ,29 (1)7)  (".  ,#"-2&#$  '-  !2*%  718/75 7"-  89
.529—525

 7'+#) ,#+2, )+ ('$',–!-() (1986) 658 (1)2 (". ,&36-+ !2"1 '- ""* 450/82 7"- "70  90
 !)2  '-  !"&.-'5"(  258/88  7"-  ;(&36-+  1''#-  :1),))  (671  '2-%  ($"'2%  "70  ,!0".
 642 (1)(#  (".  ,$2*&7  "+%-  '-  &22$  1041/97 7"-  ;(1990) 576 (2)(2  (".  ,8"%#2#*0
 &/ "70 .(1994) 846 (3)$2 (". ,"+3"-6 '- !"$"- 2590/90 7"- ;(&22$ 1''#- :1),)) (2000)
 &'7#!, 1'%2 (%)% ($7 '7#!2 ,/'0$% 0%"(2 :0,%"' .534—533 '2-% ,85 +", )'-) ,126)3
 '#"'(, ))*, $"!'." !"#+0. )+ 90(–)- — &'((6, !",3 )+ '7#!, — 7!/")., 4!+, )+

.5.+2,–'!%%
 &-3"2&4 7831/99 7"-0 ;(2003) 711 ,695 (5)3# (". ,!"*&37 '- ;".&-2. 6830/00 7"-0  91
 ,!73 &- .655 '2-% ,&+ ,&22$ 1''#- ;(2002) 692 ,685—683 ,673 (1)3# (". ,&-3"2&4 '-
 4!+, !#-5% -%!#, !7 )-".% "4'!+, !"*"2#, !"7*0-% &,%+ &'0".8 &'042 &'2''4

.(198 +",%+ !"'#.,, ,496 '2-% ,94 +", 1),) ,'#''04 "70) "!'.4!,"
 ,#-5% +"2'+ ,+"-, ,-%"!, '('% !762# 9'),) ,23"', "!'.4!," 7!/"). 4!+, !#-5%  92
 '2  '('%  !762#  ,23"',  ,%+  ,"!'!#/," 7!/").  4!+,  !#-52  )'(%,)  ,'((,–7)  1."7%
 0+7 ,4(6 ')"4'+2 1," !")'-' ')"4'+2 1, !"'"4.# +' ,3 )(%,) .4!+,) "(/# &'#-"5+
 )+ "!-'0') :"$2 ,&'0%(, -%52 ,0!""'' 0$7, 14)$ 97 1),) 5845, <"/% ("2-# 14)$ )-

.,3 0272
 .7!/"). 4!+, '7#! )+ !"#+0.) ex ante 5%2–!("4# :"2'7) &'#6'# &/ &'2''4 ,!73 &-  93
 '* 027# &+ .(2007) ,4627 (2) 2007 +%–#7 ,2+"/ 8&%*) '- ."".+ .+ 682/07 7"-0 "70
 %'$0,) 06"#+ :'02!, :")+ 1"08'$ 0'*3,) +' 7!/")., 4!+, ))* )+ "'!"#"0!' (6)"
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 1*+  ,!"76","  123  98"$"  !"'"#''(!,  '"%'0  -#"2  !"'((,,  ))*  )+  "!)"$!  &"626  ,,3
 1,%+ !"%'8#% 94.(''2 !4!+"2 97 "'#.) !7%"2+ 7!/").% 1"() +0(# "#'7 5.+2,–!'%
 ,), 1*+ ,-%"!, '.)* 4("6* 8.!# !"'((,, ))*) /'0$, ,,#/, !#-5* 1-5# 4!+,,

.!"#''(!,, 9+2 0"6'4 &"+2 ,)'-'*" ,5.+2,–!'%% ""2"' !7 )%'4" 0%*
 .1,'!"76"!"  "+/"'+  !"-'%!,  0.82  )-  ex ante  &/  -'.+2  !"'((,,  ))*  ,&0%
 +' 9*) 95.&'#"+ &'*'), 1'% 0+4, )- &'-'.+2 !"'((,, ))*) &'/'0$, ,&-%5 &6-2
 (8.,+ 1"*'8) <"+$ &'#"+ &'*'),) (6 7",+ 1'(–)-% ,7")32 96.!"'04'- !"76"! '!+
 ,60' 1'(–)-% "!"7 .&'0$7 1'(–')-% '.)* "!"*3 !)')+) "7 "!"%$) )'%"' ($7 9'),%
 -'4+' ,1* ,+-' 0+7*" ,")+ ,$)6,, ''"*'8 !7 !")'(/2 1,'!"%'8#+ !"-'%! 40 ),#)
 "!"7  )+  ,$)6,,  ''"*'8+  7',  ,76"!,  .!"-'%!  1!"7%  !"*3)  1"'8'#%  !"0*'#  !"'")-
 !"'((,, ))* 02+# ")'7 0+72 0!"' &',"%/ "',' "+/"'+ !"-'%!,2 !$7 )*% 1'(–)-%
 !$.!  9*'.)  .<!"+2,  1'(,–)-%  (/#  7!/").  4!+,  )'$,)  !"0+.7,  !))+#  ,!'',"

.(/#*+ 1'(,–')-%2 ($7 )* !#'$%2 "(/# ,-'%!, )",'#% !"'7(*,
 )+  1,'!"0'.2  !"#,')  ".'(-'"  '/50587  1."7%  "/,#'  (/#*+  1'(,–')-%  ,7"-)
 +' "3 !'/50587 !"/,#!,) 97.1,% &'*"0*, 1"*'8%" !"'")-% !7+) ')%2 !"2("4 !"-'%!
 ,"!-'%! !7 ),#) 7) <'(-' &'-%"!,2 ($7 )* 1*+ ,'.4!, 4!+, )+ ,042% !"-2+2
 )*"' "!"7+ 1"$6'# — 0$7, -%"!, )+ "#"$6#% &''!8!+ !0$7 ,-'%!) 1'!2,) 7)7
 ,"3* !"/,#!, .+/"!+*) ,")+ "!-'%!% 4!+, !#-5) &/0!) "0(/, )- %+"'," -%"!,
 .-%!#,  (/#  "+/"'+  !"-'%!,  0.82  !#54,  '(')  7'%,)  ,)")-  ,!')#"'60  7',+  <7
 1*)" ,!"-%!#, !$7 )+ ,#'7 7)'22 9'),) ,23"', '!#/, 4!+, )+ ,042% ,!73 !2"-)

.1!-'%! )",'#% '/50587 1."7% /,#!,) ")*"' 7) 1,
 )-".  ,'.4!,,  ,3  04'-%  ,'((,–7),  4!+,,  ")'7*  ,70#  ex post  5%2%  ,&"*'8)

 7)+ '(* !73" — 1"+70, 9'),, !0/82% !')-"2, 7!/"). )*% !"#''(!,, !7 4'2-,)"
 '7#!  !7  !26262  90(%  +0.)  +'  '*  -%4#"  ,"&''('!-  &'*'),%  4!+,  !#*8%  ("2-)

.,0+. 90(–)- 1'(–48. 7", 1"+70, 1'(,–48. 0+7* 7!/")., 4!+,
 !'/"6'',  ,-'%!,"  '#''04  )7*'2  ;670  '2-%  ,90  +",  )'-)  ,&36-+  1''#-  &-  ""+,  94
 &'54''"0. )",'# .!.+.7 '# )70+' !#'(2 1'( 48. !"%4-% :&'*0( !+0. )- — )70+'%  
 ,/'0$% ,*'2!* ,)-",+ <8"# )"4'+ .(2004) 497 ,449 7 !"2.6& 8"6 "2"-% &(7 $"*"
 ,490 '2-% ,&+ ,'#''04 ,,2/"() ,"70 .!"0!"8 !"4'8. -"#2) 1"60, 7", !"'((,, ))*2

.,')7 ,"")#, 5845," 166 +",
 !"-'%!, 0.82 )- ,-.+, &,) +'+ &'.8"# &'20"/ )- &/ &'-'.+2 !"'((,, ))*) &'/'0$  95
 Note, Exposing the Extortion Gap: An :"70) 5.+2, !"'")- 1"/* ,1,'!"76"!" "+/"'+
 Economic Analysis of the Rules of Collateral Estoppel, 105 HARV. L. REV. 1940, 1951,
 &'#"+  &'*'),)  0+4  )+  &0"/%  40  (42!,)  5845,  <"/%  ,0'$%,  .(1959–1960 (1992)

.(%)% 1"-'5, !"0',%" &"42 )+ &')"4'+2 !-%"#
.413—410 '2-% ,40 +", )'-) ,5#2)4  96

 ROBERT C. CASAD & KEVIN M. CLERMONT, RES JUDICATA: A HANDBOOK ON ITS  :"70  97
.THEORY, DOCTRINE, AND PRACTICE 171 (2001)
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 ex ante 5%2,–!("4#2 !")*!8, .!-%!#, ,'04 ,4!+,, 1-5# "(/#*+ 1'(,–)-% !-0)
 "(/#*+ 1'(,–)-% )+ ,-4+,, '6'02! !7 )'(/2 '.4!,, 4!+,, .,#"+ ,#"2! ,)/2
 9*'.)"  ,"(/#*+  1'(,–')-%  )+  ,-'%!,"  ,-4+,,  '6'02!  !7  1'542  ,4!+,,  1-5#
 !"-'%!, )+ 1!$)6, ''"*'8 !7" 1'(–)-% "!"7 (/# "+/"'+ !"-'%!, 0.82 !7 1'542

98."+/"'+

(1206! -&#! (#. .3

–'%!* ("8' )- ,#-%"! 0"0'% )+ )'/0, )("2,2 ,5"8, 9'), 7", 9906"42, 1'(, 0(8
 7)7 ,,-'%!, '#.2 1#"/!,) !-%!#, )+ ,!"*3 !)')+ 7", '04'-, "#''.72 100.!"#-5
 (2"- 06"42, 9'),, )+ "6"2'7 8'8%% 101.9*) 5.+2,–!'% )+ "!"+0 !7 ,)%'4 1* &7
 .78'/ 9('72 ,"!27", !.'+$) ,0'!$" !;#/", 1'%) ,78'/ ($2 ,"!")'-'" 1'% 137) 1"60,
 !-%!#, )+ ,''"*'8 &,%+ &'042 )+ !"'0"/54 !-'%4 )+ 90(% 0$% ')70+', 44"$2,
 )".'5, !;#/",% !2'"82 ,-'/. 0'!,) +' 1*)" ,&'*"2#* 7)'22 &'8.!# 9'),% !"*3)

.9'),, ")"-''" !%"5) ,%
 ,-'%!,  &7  7',  ,3  0+4,%  ,)"2  &'%6'#  5.+2,–'!%+  !'3*02  !'#+0.  ,)7+
 0(8% 0"0'%) ,2'7!2 7', &7 ,'04 ,&'042 )+ !"'0"/54 1!"7) !8#*# &,'#.) !7%"2,
 &'7#!)  ,%$0  !"#+0.  1'%  0"$%)  &'*'06  5.+2,–'!%  ,!"0$7  &')'2%  102.06"42  1'(
 &!"7)  ,06  !"#+0.  1'%)  "7)  &7  06"42  9'),%  0"0'%)  ,2'7!2  ,-'%!  &7  "-%4'+
 ,-'%!,  '*  -0*",  &7  !00"-!2  0+4>,  "!"7%  !.8"#  !'3*02  !'#+0.  ,)7+  .&'7#!
 !"+0 !-%!#) 1!') +' &7 -'0*,) +0(# 5.+2,–!'% 37+ ,06"42 9'),% 0"0'%) ,'"70

."7) &7 ,-'%!% 1#"/!,)
 !7  ,%$0,%  +0.)  &'5"#  5.+2,–'!%  '*  ,70#  ,3  &"$!%  ,4"8.,  ,*),%  1"'-2
 !7 &',42 &/ &, ,2'+# ,!"7% 5-2* 97 ,06"42, 9'),, 0(/) !"-'%! !8#*,) &'7#!,
 103.1#"/!,) !"+0 1!2) &'7#!, )+ ,)'42 !"#+0. '('–)- "3 ,%$0 !"#+0. )+ ,'!"*)+,

 '7#! 0"2'+%+ 90-," ,+#2 1"0"( "70 !"'((,, ))*) &'/'0$, )- 0$7 1""'*2 !0"4'%)  98
.(2000) 343 /* '()* "-&"% "7!/"). 4!+, !#'054"(% !"'((,,

.(9)'7" 202 '4!) !"#4!) 35 40. "70  99
.144 '2-% ,3 +", )'-) ,7"12,30 02&64&2(0 72&7 1'")  100

 ,$(# 1#"/!,) !"+0 )%4) ,+'0(, )+ ,!"'!4"$ (/# 1"-5) 1"'8'#, .!"#4!) 204 '4! "70  101
 '8. ,783 (13)05 0"7(. ,*"%. +32)"+ "*&3+ #-. '- .&#"6,* ""26-3 3349/05 :"/%%

.(.&#"6,* 1''#- :1),)) (2005) 1''5+#'%"0 5."+, )+ "#'(–48.) (2)"
 (,0"/8 ,2'+0) 06"42 1'( 0(8% 0"0'%) !"2'7!2 !"-'%! ")'7 &'-%"4, &'7#!, 5"0'.)  102

.!"#4!) 202 '4! "70
 '-  +3"23  0"7.  7420/95 7"-0  "70  06"42,  1'(,  0(8)  ,8'#*,  '7#!  !%$0,)  !"2/;(*  103
 7)" 0+"- !''+- )+ ,)'-% ,-'%!) (1996) 518 ,514 (4)# (". ,*"%. 1&'".+ 02.1 !7&2
 787 (1)2 (". ,;2( '- 8&'". 104/86 -"0 ;(4"4'$% ,!)'-+ !'.8* ,-'%!* %+$'! 5.+2%
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 "#'70,+ '.* ,&''#"'( &'))* )+ !"#+0.% 0'(! &'+/".+ "3) ,2"( &')"4'+, !*0-2
 9"8*8, :"0. '0$7 )+ 5%2,–!("4#2 1"'(, !7 ")-'')" 1"60, 1'% 1"3'7 :0272, 90"7)
 )-  0"2+)  1"60,  1'%)  (,%  ,-0*,)  (-"  ,-'%!,  !+/,2  123,  !7  064)  1"60  ,'04)
 &')"4'+, 04'-% &'%"+$ "##''#-) .!-%!#, '.)* 1"'(, !"#'/, )- !"%0) ,'#"'(, 4(6,
 )+ !"-.+,% &'-/"#, &')"4'+," ,))*% ex ante ')"4'+ :'04 ,"3 !0/82% &'0*3# &#'7+

.50.% '!",2, 1'(% !"%"$" !"'"*3 )+ 12"'4 )- '#"'(, (8"2% +"2'+,
 ,%62  !-0,%  04'-%  75%!2  )'/0,  9'),,  1'%)  06"42  9'),,  1'%  )(%,,  ,0"27*
 !-%!#)  ,06"42  9'),%  0"0'%)  ,2'7!2  ,-'%!,  0+7*  .06"42,  9'),%  !-%!#,  )+
 )"*' -%"!, ,%+ !'8$', !")4, 7", -%52, )+ 0$7, (6, 104.,'#.2 1#"/!,) 0!"' ,+4
 !"'"*3, 0+7* .06"42 9'),% 0"0'%) ,2'7!2 7', ("- )* ,")+ ,-'%!, !)'- !7 +22)
 ,5''  "-/.#  "'!"'"*3+  (6,  ,06"42  9'),)  !"2'7!2,  ,-'%!  !")'-%  !"-/"#  "-/.#+
 !7  0-32)  !#2–)-  .)'/0,  9'),,  !2"-)  ,")(/'  ,-'%!%  !"*3)  "''"*'8"  ,-"%!)  0!"'
 %"64 <8* &"*8) !"-'%!) ,)+2) ,9'),, )%/", ,06"42, 9'),% $"*%–!"-%!#% ,-'/.,

 ,2"'4 &6-) %!*% ,'70 !7%,% '( 7)7 ,74""( ,0.,) %!*% ,'70 7'%,) 90"6 1'7) (1986)
 61&3*0  "12,*0  #-.  '-  *"%.  (#&&")&  0,"23)  !"+&+"0  688/89  7"-  ;(!"%''$!,,  )+
 ,'70, !+'0(% ("2-) %!*% ,'70 !'+70 !7%,% '() (1991) 194 ,188 (3),2 (". ,*"%.

.(!"+&+"0 1''#- 1),)) (%!*%
 '2-% ,5 +", )'-) ,:0""+ "70 1#"/!,) !"+0 !)%4) &'7#!) ,)'42, !"#+0., 1''#-)  
 ,#!'#  &,%+  &'042,  )/-2  !7  %'$0,+  1."7%  ,4'8.,  ,$!.!,  &'#+,  !6"02%"  :308
 ".1#"/!,)  !"+0,  !#!'#  ,,4"$(  ")"  ,,0"7*)  ,#/,  ,)"-  &7  &/+  (-  1#"/!,)  !"+0,
 335  ,333  (2)2  (".  ,+""10  24&3  #-.  '-  "%+#+3  0)*  168/84  7"-  "70  9*)  ,2/"(*

.(%!*% 9282 (/# ,.–)-% ,#-5 ,)-2 -%!#, 0+7* &/ 1#"/!,) !"+0 1!2) (1986)
 +/$ 73 ;".&#)&* 1125/04 (7"!) 7"! "70 5845, <"/% 50".2* %)"+2 9),2) ,2/"(*  

.(2006) 12366 (3)2006 $2–4! ,*"%. 6""2' &2&" #-. '- *"%.
 ,!'+70 :06"42 1'( 0(8% &)"2 !%6'# !-%!#,+ &'5)"%, &''+4, '#+ !7 ,,2/"() ,"70  104
 5.+2,–!'%2 1#"/!,) !"+0 )"5') ,')- — !))+# ,$"0 )- ,)"-, )** 1#"/!,) ,!"*3
 7', "!"7+ ,,)+ ,#/,, "4 !7 0',6!% !27) ,%"$ ,')- !)5"2 ,!'#+ .(!"#4!) 204 '4!)
 ,"",2 0',6!, .(!"#4!) 205 '4!) 1#"/!,) !"+0 1!2) ,+4%, !0/82% 0%* /'6,) !+0(#
 !"!*287," &''5.+2, &'#"-'5, ,-%"!, '('–)- "')- 04$',) ,'"+- <7 !-%!#, ,,'70
 '(* ,)7 &''2(42 &'*'),% -''!8,) )"*' -%"!, 9*" ,-%"!, '#.) &'.+$# !-%!#, )+
 '2-% ,87 +", )'-) ,128"3 "70 .,26- ,-'%!, )",'# !704) !-%!#, )"2 "%62 !7 0.+)
 ,#/, "4 !+'0.% 4.!8,) !-%!#) !0+.72 ,#'7 ,4"8., ,*),, ,0+4>, "!"7% .656—654
 +&,'#2* 3980/95 (''$) '2, ,,2/"() ,"70 .&'50.–'50.) 8#*',) ,!"7 !%''$2" ,"'2!8"
 7', ,*),,...") (1998) 679 (6)98 0"7(. ,*"%. !"+%&(0 #-. '- *"%. 8&,*& 05"24 "24&*
 8#*',)" (%*',)’ 06"42 1'( 0(8% ,-'%! (/#* 1#"/!,) !"+0 )%4) +4%2, -%!#, )- '*
 ,0"27,  5"0'.,  !+'0(  '*  1''6)  0!"2)  ...'2!8  1"-'5%  4.!8,)  7)"  '!"(%"-,  '50.)

.(""')- ,+42" -%!#, &- ,0'2$2
 '8*# )- )"4'- )'5,) 1!'#) 7207 '4! "70 06"42 9'),% -%"!, )+ <8"# 1"0!') ,2/"()  

.(-%"!, )+ ,%"0- 7)) !-%!#,
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 ,'70  !'+70  )+  ,+'0(,  ,.8","  106,1'-40422  ('  4")'8)  !"-'%!)  "7  105&*8,  $"*2
107.%!*%

 !2(4"2 123–!("4#% !")*!8, ,"2'- 7'%2 06"42, 9'),,+ &'0"27, &''"#'+, 1!#',%
 &(/# &"4) !"'"+- 1,%+ !"'67"5'8) "8#*#+ &'((6 '* ,70! ,9"8*8, :"0. '#.) ,0!"'
 !"$. "5'' (06"42 1'( 0(8% $"*%–!"-%!# ,'04) 06"42 9'),) !"2'7!2, ,-'%! !")'-
 ,,"%/ !"0',3 !20 ,)'$!*)2 5"4#) "5'' &, 1*–"2* .'!",2, 1'(% &,'!"%"$ !7 0.,)
 ,-'%! (')",) !"'"+-, !"'67"5'8% &'((6 1'% !"0+4!,, !"'")-+ 7', ,76"!, .0!"'
 ,0'(, 0*+ !7 !'$.,) &'#"*# "',' !"0'( '0'*+2 .0!"' !"*"2# "',' 06"42 1'( 0(8%
 !'$.,) &'#*"2 "',' &'"")2 ;)4" 5"+. ,',' &)+' 7)+ ,042% 0''(, '"#'.+ "-(E' &7

108.,7), 9*" ;,)4 ,',! %"$, !''%/+ "-(E' &7 !'%'0, 0"-'+ !7
 +'+  !"-%!#)  0+.7!'+  7",  06"42,  9'),,  )+  )'-',  "("4.!)  '7#!,  ,!73  &-
 "7 &'0*"+ '%/) !")-, ,1* 7) &7 .1(/# +/"!+ ,-'%!, '#.2 1#"/!,) ,%"5 ,#/, 1,)
 ,% &'7+"# "',+ "32 <7 ,)"(/ !"',) ,)")- ,7""+–!"-'%!) &'."+$ "',' 0+7 ,&'"")
 !")%/"2, +"2'2, !"'"0+.7 )+% 0!"' ,,"%/ !'%'0 "7 ,0'(–0*+ &)+) "+0(# ")'7
 ,($"'2% &'*"2# 1,''"*'8+ ,)7* "7 7""+–!"-'%! )+ 1!+/, ,))** .&(/# )'/0 9'),%
 !"/,#!, %'#! 7) ,,-'%! !"'"*3 )+ 5-2* !")%/"2–'!)% +"2'2 !"'"0+.7 )+% 40
 !")")-  1,  ",%"5"  !"/,#!,  "#'/.'  &7  &/  1*+  ,ex ante  $"*%–!"-%!#  )+  !'%5'2

.7""+–!"-'%!% -%!',)
 ,#/, 0+.7) 1"60, 1'%) ,78'/ ($2 ,,-'%!, !"*3 !7 )4,) 1"60, 1'% "3 !"5%$!,
 1'(, 0(8 '7#! )+ !"#+0., 8'8%% ("2-) ,*'06+ 7', ,78'/ 9('72 ,&''"70 &'042%
 )** !"'5#"")0, !"48-, )+ 1,'!"'")- !7 )'3"!+ "3* !"',) ,*'06 !"#+0., .06"42,
 -"%!)2 !"'"*3, ')-% !7 -#2!+" ,1'( '.–)- &,'!"%"$ !7 &''4) &'((6 -'#!+ ,0+.7,

.7""+)
 -'/,)  1!'#+  "32  ,#"+  ,76"!  %'!*!  !-6"2,  !"#+0.,  90(  ,%+  ,)7+)  ,2/"(
 !-(", 7'6",) 1#"/!,) !"+0 )%'4+ -%!#) 0+.7) '"70 &7 7', ex post ')"4'+2 ,')7

.!"#4!) (7)(1)202 '4!  105
.!"#4!) (3)202 '4!  106

.194 '2-% ,103 +", )'-) ,!"+&+"0 1''#-  107
 )** .)-".) ,76",, (8"2 )- &/ ,&''))* &'""4% ,)'$,) 0+.7 5845, <"/% $"!'#, !7  108
 !"$. 0.,) $"*%–!"-%!# "5'' 1* 0!"' ,)'-' ,',! 1(/# "#!'#+ 1'(–'48. )+ &!.'*7+
 !/6,  '('–)-  1'(,  0(8  )+  ""0"6'4"  ,,3  5%',%  .,)'$!*)2  '!",2,  1'(%  1,'!"%"$  !7
 .1'(–'48. )+ )-".) &!76", !7 &')-''2, &'(-6) ,2"(% )-". 06"42 1'( 0(8 )+ (8"2,
 ,)-".)  ,76",,  4"$)  1781 '8  &-  06"42,  1'(,  0(8%  !"48"-,  !"#4!,  !7  ""+,  ,1*7
 ,2006–""8+!  ,(,-+  !70",)  )-".)  ,76",,  4"$)  %)  "2'+  97)  507 $"8  ,1967–3"*+!
 ,)"-.) 8#*# "%+ %)+%+ ("-% :'!"-2+2 )(%,) %) &'+) %"+$ ,!73 &- .(2053 $"8
 ,)"-.) 8#*# "%+ %)+% ,17*) "7 17*) !"'"*3, !'."8 "-0*", 0%* )-".) ,76",, (8"2
 ,-'/.  '#.2  0!"'  0,3',)  +'  1*)"  ,!"'"*3%  ,-0*,  1''(-  1'7  06"42  1'(  0(8  )+  (8"2,
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.324—317 '2-% ,44 +", )'-) ,"!'/"6'',
 #&1  :1),))  1123  $"8  ,1984–("2+!  ,[%)"+2  $8"#]  5.+2,  '!%  4"$)  108  '8)  ""+,  129

.('()*0–"7.
 (20)05 0"7(. +32)" 7-"6* '- *"%. !63 1&5& !"'#""&2( +&0"- 7.).3 5161/03 7"#(  130
 +&0"-  .7.).3  '-  +32)"  7-"6*  3126/00  7"-0  ;(7.).3  <8"#  1"'(  :1),))  (2005)  556

.(.7.).3 7"-0 :1),)) (2003) 220 (3)3# (". ,*"%. !63 1&5& !""'#""&2(
 "70 .,4"8., ,*),% '02/) 1%") &05 '!",2* "7 '#"'(* 4"$, )+ "/""'8+ +/("' ,!73 &-  131
 2006 )-–4! ,*"%. '-"$+3 '- *"%. (1978) 7&-*3- 7&-2# +&0"- "3.".."3 7028/00 7"-0
 !"*3 06"' "#'7 !"'/"6'' !"#-%"! 4"$" :(2006) 40% 7'+#, )+ "#'(–48.) 16 '8. 4102 (4)
 0)* '- '25""2 86 345/03 7"-) ""+, ".!'%'547 7', "!)"$!" ,'#"'( "'."7% 7", .!'!",2
 ,!'/"6'' ,-'%!* !+/"2 ,-'%!, 0+7* '* -%4# &+ ,(2007) 3367 (2) 2007 )-–4! ,)*)
 )+ !"'0$7 ))* 5"4#)2 !"-#2', ,)+2)) -%4''+ !"'0$7, 05+2 )- -'.+,) '"+- 0%(,

.("("$)" ($'"
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 132.0$7 )")82% ,-'%!, !7 ),#) +' 72+ "7 !'/"6'' ,-'%! )+ ($"'2, )")82% +"2'+
 !))"*, ,ex ante 5%2–!("4#2 1."(–!76"' !")*!8, ,4"8., ,*),% !"70) 1!'# ,3 0+4,%

133.'!",2, 1'(% !"%"$ )+ 12"'4 )- '#"'(, (8"2% +"2'+, )+ "'!"-.+, !#'$% !7 &/
 .'!",2, 1'(% !"%"$" !"'"*3 )- !"5)"% !"-.+, +' !'/"6'', ,-'%!, (8"2% +"2'+)
 ")("/) 1"0!'" /'+,) 9*%" ,!"-'%! ,2* "'($' 3*0) 1!'# '/"6'', )")82% +"2'+ '('–)-
 &- "'($' 13"*'0 7)) ,126-)+* 0+7 !"-'%! !+/,) &"0/) <7 &'%0 &'042%" ,&'-%"!)
 ")")'(" !7 -#"2 ,3 '#"'( ')*% +"2'+ ,9* 134.,)'$!*)2 !"+/"2 "', 7) ,!"0$7 !"-'%!
 !"#+0. '* 9*2 -%"# ,,0"7*) 135.&%62 !7 0.+2" ,$"*%–&'-%"! )+ !"'!",2, &,'!"'"*3
 ,'')- '(') ,ex ante 5%2–!("4#2 ,7'%! !'/"6''* ,-'%!, 0"+'7) &'7#!, )+ ,%'$02
 .'!",2, 1'(% !"%"$ 0!"' "2'"4'+ 9* ,!'/"6'' ,-'%!% $"*%–!"-%!# )+ !"0',3, !20%
 !"'#"#4, — !'/"6'', ,#-%"!% ("8',–!"'-% '!+ !"(2"- -%52, )+ 0$7, (6, 12 &)"7
 !"'-% .!"'#5$8 !"#-%"!) !"-%!# )+ 1!".+$'," ,!"-%!# 1'%) &''/"6'' &'-%"! 1'%
 .'"6'."  ,-!0,  )+  !"052,  !/+,%  !'/"6'',  ,#-%"!,  )+  ,!")'-'  )-  !"2''72  ,)7
 !"0+.%) 1,'!"%"$ !7 "0.,+ !"-%!# )+ 1!"%$ !7 !"))(2 !"'#"#4" 136!"*"2# !"0+.
 )+ 1!"%$ !7 !")'(/2 !"'#5$8 !"#-%"! .08$–!-!0,) !"20"/" (,'#"#4 '(* !")"-,
 !"-#2', '(') <7" ,+702 !'!##/2 !"/,#!, '(') 17'%,) !")")-" ,0"+* "/,#+ !"-%!#

137.,,"%/ !"'/"6'' !"#-%"!) !".+$',, &,%+ &'2"$!% !")'-.2

 ,'"#% "7) &7 !'/"6'', ,-'%!, )")82% ,-'%!, )",'# !7 0+7) &7 !'#+0., ,-0*,,  132
 !"'"#2, !")'-, 0(/% !8#*# ,)'-, &7, (1) :!"7%, ,#+2,–!")7+% ,-0*,2 04'-% &"'*
 !'/"6''* ,-'%!, !7 0+7) +4%2, &7, (2) ?!"'/"6'', !"#-%"!, 4"$) ,''#+, !.8"!%
 &'7#!% &'(2"- +4%2," ,-'%!, &7, (3) ?4"$) 4 '8%+ !".")$) &7!,% 1* !"+-) '7+0
 &'$#2  &'""4"  5#2)4  1")7  "70  ,%$0,)"  5"0'.)  ?!'/"6''*  ,-'%!,  0"+'7)  8  '8  )+

.(2006) 156—139 ,131 52 '"+#2(0 "2006–""8+!, ,!"'/"6'', !"#-%"!, 4"$ !"#+0.)
 785—783 ,774 (5)52 (". ,;)2.+", !02.3 '- 74' "*2 4556/94 7"-0 ,,2/"() ,"70  133
 ,312 (2)7# (". ,'13& *"%. 02". 7&")%7 &(*' '- *"%. 7)#& 8/* 2967/95 7"- ;(1995)

.(1997) 324
 ,394 '2-% ,40 +", )'-) ,5#2)4 "70 ,%$0,) ."')')+ "5# 90-" !")-% !"-'%! 1!"7 ,)7  134
 '2-% ,44 +", )'-) ,"!'/"6'', ,-'%!, !")"%/" 5#2)4 ;,')7 ,"")#, 5845," 22 +",

.319
.408—401 '2-% ,40 +", )'-) ,5#2)4  135

 ,-'%!,  !")"%/"  5#2)4  "70  .,0+.%  !"2''!82  !"%0  !"'/"6''  !"-'%!+  +'/(,)  %"+$  136
 ,5#2)4 ;,')7 ,"")#, 5845," ,'!"'#., )- 89 +", ,324 '2-% ,44 +", )'-) ,"!'/"6'',

.,')7 ,"")#, 5845," ,'!"'#., )- 95 +", ,418—417 '2-% ,40 +", )'-)
 +", )'-) ,5#2)4 ;332—324 '2-% ,44 +", )'-) ,"!'/"6'', ,-'%!, !")"%/" 5#2)4 "70  137
 ,.'+$,  &-  +($,  4"$,  )+  !"(("2!,,  '*0()  .419—418 '2-%  04'-%"  ,391 '2-%  ,40
 '2-% ($"'2% ,132 +", )'-) ,5#2)4 "70 !'/"6'', ,#-%"!, )+ ("8',–!"'-%) !'#%"2,

.146—140
 ,'!"%"$ !7 0.! 7)+ 9* ,!-%!#, !-!0, 1'%+ $!2% +/( ,2+ ,48., <"/%+ ,0-,,  
 !")'-., !20 )+ 0!'–!(0"," 0!'–!-!0, '#.2 ++$, 1'%) ,9"8*8, :"0. '#.) 1'(%+
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 1'(% !"%"$" !"'"*3 )+ 12"'4 )- '#"'(, (8"2, )+ !'%5'2 ,-.+, /'+,) '(* ,9*'.)
 ,#/,, 0".'+ '(') 7'%2 1*7 '/"6'', )")82% +"2'+, '* $'5%,) 5.+2,–!'% )- ,'!",2,
 !0/82% .,!"))*% ,0%$%" &'((6% -/.'+ 1."7% ")"6'# !7 -"#2) )'%42%" ,!"'"*3 )-
 1'% ,0'$%% ,!'/"6''* ,#-%"!, 0"+'7) &'7#!% !"-/"#, !"'#+0. !".")$ 1'% ,0'$%,
 /6''2, -%"!) )"2/! !4'8.%" !"0+. 0"+'7% ,,6"%4, !7 /6'') &'+4%2, &'-%"!,
 '(') )'-'," 1/",, 1."7% 7'%! 0+7 !'#+0., 90(, !7 7"62) 5."+, )- ,1'(,–!*0"-)"

138.'!",2, 1'(%+ !"%"$" !"'"*3 )+ 1+"2'2

ex ante &320&"2 5)"6/ "%234&&%!" %26(2)( :* 0()

 .%0  82"-2  &')%"8  )70+'%  5.+2,–'!%  ,,)  :"$2"  !'5.+2,  !*0-2%  &'%0  !-()
 !)'$!) (-" ,-'%!, !+/, (-"22 — &'*+"22 ,#!2, '#23% ,0!', 1'% ,75%!2 82"-,
 !76",)  (-"  ,-0*,,  (-"22"  ,,-'%!%  ,-0*,)  (-"  0"0'%,  !)'$!  (-"22  ,,0"0'%
 &6- )- &''72, 0%+2* !8.!# "#607% 5.+2,–'!% )- 82"-, !''-% .)-".) 1'(,–48.
 82"-, !''-% !8'.!2 139.4"$, 1"5)+ )- &/ 9*'.)" ,!'5.+2, !*0-2, )+ ,("4.!

 ,)'$!*)2  !-%!#,  !-!0,  1'%+  $!2%  !48"-  ,#'7  ,0-,,  .9"8*8,  :"0.  '#.)  ,)+
 "%+  ,042%  !-%!#%  ,-'/.2  ,76"!*  &0/'!+  !'!0%$–))*,  ,-'/.,  '#.2  ++$,  1'%)
 0272 !0/822 /0"$, ,0"27, ++$, )- .,!-0) -0*"! ,(/# ,+/",+ !'/"6'', ,-'%!,
 1''6#  .82  +",)  ,"")#,  5845,  ,153  '2-%  ,132  +",  )'-)  ,5#2)4  ,,2/"()  ,"70  ,,3
 ,08$–!-!0, )+ ,*".,, ,-."!, !7 &/ (')",) !")")- !"'#5$8 !"'/"6'' !"#-%"! '*
 &,'!"'"*3% ,-'/.2 "-#2'' 7) $"*%–!"-%!# .)'-) 3% 40.–!!% 0%* "#'"6 0+7 !"%'82
 ,#-%"!) !".+$',, !7 1,2 9"8$! 7) 7)'22 1!"-#2', '* "0%8' &7 $"*%–&'-%"! )+

.('!-% !'/"6''
 +", )'-) ,5#2)4 ;332—331 '2-% ,44 +", )'-) ,"!'/"6'', ,-'%!, !")"%/" 5#2)4 "70  138

.179—178 '2-% ,132
 &'5%',% (8"'$) &'*"8*8 %"+'') !".")$) !"#.) ,''5#, !#'$%" 12$) 10" %'#–0% ,+2 "70  139
 ,#',  &'*"8*8  %"+''%  !%$8,")  (2005)  215  ,209  %  !"#$%&  '()*  ",0(8,"  123  )+
 ,!%$8, "'!"%4-%" ,82"-, .)70+'% !'5".'+, !*0-2, )+ 0!"'% !"+4, !")"$, !"-0,2
 &'#+, !"0+-% ")-",+ 5.+2,–'!% !*0-2% ,20".0) !"%0, !"-6,) '3*02 &0"/ ""',
 '#'60, )"+*2* ,1'(,–'*0"- '('–)- 1," &'5."+, '('–)- 1, ,!8.!# !%$8, .!"#"0$7,
 0"5#4  )70+'  "70  !"0$7  !"%0  !"2/;()  .(")70+'%  5.+2,–'!%  )+  &("4.!)  0!"'%
 ;(1990) 103 ,101 $ '()* "2#1* "5.+2,–'!% !*0-2 )+ 1*06* !')*)*, !*0-2,"
 19 ,9 $ '()* "2#1* "5.+2,–'!% ,#%2% ,20".0, !''/"8% '&'*"%# ,0"2'" &/)5 ,+2
 ;.&# 9"!% "!'5".'+, !*0-2, ),#'2% !"'+-2" !"'*0- !"'-%" !'05+ 1"-2+ ;(1990)
 ,!"00"%,  !"2'+'"  12$)  10"  '48%"#0"%  ,+2  ;(1976)  80  !"'(&)+  8&"%  "*".  7&3420
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 % 40.% 140.,!0'!.) -/"#% !;.'$(, !+"$! &/ !03/# "3* ,0"2$ ,0"6% 5.+2,–'!% )-
 &')"4'+ — &''#"'( &'))* )+ !"#+0. !0/82% — &'%)+2 5.+2,–'!% (6'* "#'70 )'-)
 (6'* ,702 '$*"#, 40., .82"-, !''-% &- !"(("2!,)" !")-''!,) &'20"!* &'8.!#,
 44"$2, !2/"( ,!'5.+2, !*0-2% &'0$7 "&'#4$+" &/ ,-'#, ,0"27, !;.'$(, !+"$!
 &/ .!")'-', !7 &'2(42* &'8.!#+ &'(-6 )"4+) ,&'0$7 !'5.+2 !"'#'(2 '%6-2 "7
 ,#'7+ 90(% !"%"04 &'!'-) ,+-# !")-''!,, '(-6 )+ &,'!"-.+, $"!'# ,,3 ,042%
 )'%",) ,)")- "3 !"2)-!, .ex ante &'((6, !"/,#!, )- &,'!"-.+, !7 1"%+$% ,7'%2
 82"-, !''-%" ,&'-6"2, !")-''!,, '(-6 )+ &,'23"' "#""'* ,')7+ "32 ,*"., ,76"!)

.<'0$,) 74""( ,)")- 5.+2,–'!% )-
 ,,#"0!.) "-6",+ &'(-6, )- -'%62 ,!8.!# ,'-%, ,%+ 90(, !7 0'%82 ,3 40.
 '(-6  !"-627%  "3  ,'"70  90(  &'/(2"  ,,)7  &'(-6  1"$%)  '"70  ,%+  90(,  !7  $!#2

.,%"$%+ 0%(* 0"+'/ '*'),) ,'#.," 0',2 1'( 0(8 )+ !")-''!,,

 2412!" %2'2(%)!2 !5&)"! %8(46 34 .624! %&&4/3 4*2'/ !.&)%!   .1
&3,("&! 5)"6/ !3

 141."0%+2"* !')70+', 5.+2, !*0-2% &''3*02, &'#4$+, '('–)- !8.!# 82"-, !''-%
 1"0!. 7"62) <"$( 90"6 &''4 '* ,&'2'*82 )"*," — 1421'(–'*0"-" &'5."+ ,&'72(47
 )- ,-%6, '('–)- &'#+, 9),2% ,!%"/ 0%+2, !+"$! 143."5.+2, '!% !*0-2 !4"62)

 :1),)) (1991) 269 2 '"+#2(0 ")70+'% 5.+2,–'!% !*0-2 )- 82"-% ,)4,) 1"#/#2*
 "+% "0',2 4(6–'7 )- <'(- '"$( 4(6" ,)'+ 0'7' ;("!"00"%, !"2'+'" 12$)" '48%"#0"%
 !"'!"*'7) !"'#"/07 !"'-% 1'% ,#$%," 12$) 10" '48%"#0"% ,+2 ;(2003) 317 / '()*
 12$)"  '48%"#0"%  :1),))  (1990)  273  "5  '()*  "-&"%  ")70+'%  5.+2,–'!%  !*0-2%
 )+  ,'"60,  ,!"2()  &'""4"  0"0(–1%  '*(02  ;("!"'!"*'7)  !"'#"/07  !"'-%  1'%  ,#$%,"
 !"-'%!% &'#''#-, 5"+'." 1"3#0% '%6 ;(5"2+!) 573 (' '()* "-&"% "5.+2,–'!% !*0-2

.(1976) 29 7) '"+#2(0 "1"'(, %"*'-" 08"#'/ ")+ ;(1972) 575 % '()* "-&"% "1'4'3#
 —  0',2  1"0!.  762''  7)  &7"  ,0!'–82"-  )+  %62  06"#...")  &+  ,0"5#4  ,,2/"()  ,"70  140
 '()*  "2#1*  "&'+($  !"#"0!.  — !"#+"#  !"'-%" 0"0(–1%  '*(02  ;(":6".!!  !*0-2,
 0$7 +".'$ !"%''$2 ,5.+2,–'!% !*0-2 ,-)4# 1,')7+ !"+4, !"%'8#,") (1990) 87 $

.("...&''!0/+–'!)% !"#"0!.
 $'+) &/ 1232 ,)$)$" ,'5.+2, +0/2) 0%-2 ,/0$ 0%+2, !8'.! ,,3 40. !)'$!% 0"27*  141
 ;&+ ,0"5#4 "70 9*) !"2/;( )+ :%42) !"'#.,) .&'#"2,,–!0"+4! 90( %$0, '0"%'6,
 )5"' '2 )-" !'05+ 1"-2+ ;(1974) 321 5* '"+#2(0 "!!!%$8) :4, :,-+, '#'#-2" '. '7

.(1975) 584 " !"'()* "'5".'+, 9'),% !")4!," &'%"*'-, 0'$2
 0"%'6 )+ "!"8$''!,) .&'5."+," &'72(47, )+ &,'!"'"8$''!, 04'-% "7%"' ,3 0272%  142
 ,"!"'!"*'7) !"'#"/07 !"'-% 1'% ,#$%," 12$)" '48%"#0"% "70 82"-, !''-%) 1'(,–'*0"-

.139 +", )'-)
 58"/"7 ,0"7 0"("7! 0""') )70+'% &')'/0, 5.+2, '!% ,#%2 !4'(%) ,(-", 1"%+$" 1'(  143
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 144,5.+2,–'!%) &'+/"2, &''$037, &'4'!, 0.82% )"('/ 1"/* ,&''#50. !"2/;(" &'#"!#
 1"')-, 5.+2,–!'%% 1"!# '$037 0"-0- )+ "0"0'% !)'$! (-"22 ,#!2,, 123 !"*07!,
 146,,0"0'% !)'$! (-" ,-'%!, !+/, (-"22 ($"'2% &'*+"22 ,#!2, '#23 145,"% ,+/,, (-"

147.,% ,-0*,) (-" ,-'%!, 0"0'% <"82 ($"'2% 9+"22 ,#!2, 123"
 0".'+)"  ,)"-'')  &'(-6  1"$%)  !'5.+2,  !"'#'(2,  '%6-2  !7  ,)'%",  "3  ,8'.!
 0+7  ,&'0'*%  &'5."+  !"+70%  ,!"($7  !"(-"  "#"2  9*  &+)  .!*0-2,  )+  ,("4.!
 !"#+ !)'$!% ("- .82"-, !''-% !#54,% "-''8'+ &''"60 &''"#'+ )- :')2,) "+4%!,
 ('"(#) !(-" :1),)) "5.+2, '!% )+ !"'"*28," ,#%2, !4'(%) ,(-"," ,+'/, &'#"2+,
 ,.'0$," ,$!.!,+ '.* ,82"-, !''-% !7 ,.'0$ ,0"6% ,0'(/,+ 0$7) .,'!"#482 !7
 )"('/,  )-  &'-'%62,  &''58'558  &'#"!#  ,(-"",  ,/'6,  148,&'-%+,  !"#+  )+  0"+-%
 +"4'% <("- )+ !"'!''-%, !"*)+,, '#.2 ,-'0!," 149,,5'.+, '!"0'+) +"4'%, <("-%
 .82"-, !''-% &- !"#";/2 !"(("2!, '*0( )- '"(#) !(-" ,6')2, ,3 )* -40 )- 150.,3

 !8'.!  %'%8  8"3#8#"4%  &'4(8  &#2"7  ")/!,  &+"  ,.  .(0"7  !(-"  $"(  :1),))  17  (1997
 &+" ,." :))*, )- ('-2, ))*,–12–76"' "70 ."!'0%+2"* 5.+2,–'!% )- 82"-, !''-%
 &7 8"04) )")- ,#%2 — &)"7" .,7%" ,%04, '!*0-2, !8'04' 0%( )- &')"2)2 &'-2+#
 &''+4 !*0-2% &#27 +' ...,8'042 ,4"$0 )70+'% !'5.+2, !*0-2, ")'7" ...8'8% ") 1'7
 ".8"04! 7) 8"04 — 1!'7 ,("8' ("- )* 97 ,8'#*,) '"60+ &'0".'+ +' ,0"!.) '"70+
 )+ ,2"'4 )- !4)"$ ,#'7 "3 ,/'0$ ,-( '* +/("' &)"7 .24 '2-% ,139 +", )'-) ,&/)5

.4"$, 1"5)+ !7 &/ 1*8!" 0%+2) (')"! "3 ,'-% '* ,#-5, )- 40 7)7 ,82"-, !''-%
.270 '2-% ,139 +", )'-) ,"!"00"%, !"2'+'" 12$)" '48%"#0"%  144

 "2#1*  ",%"/!"  &"*'8  '0%(  :5.+2,–'!%  !*0-2%  ,+"0(,  ,20".0,  )-"  +5'"(  '#'8  145
 5.+2, '!% )+ !"'"*28," ,#%2, !4'(%) ,(-", 1"%+$" 1'( ;(1990) 6 +", ,129 $ '()*

.5 (1980 0%2%"# ,'"(#) ,+2 0""')
.7 +", ,&+ ,+5'"(  146

 &'4'!, '7)2) -/"#% 5.+2,–!'% 0!7% &'-'."2, &''58'558, &'#"!#, !7 ,,2/"() ,"70  147
elyon1.court.gov.il/heb/stats/  :"$!.#  ,%+  ,#+,  '.)  !*0-2,  )+  ,)".'5%  &''"62,

.other/pticha.htm
 0"2$ %62 ...5.+2, '!%% 06"# ...<"$( 1"0!. ,#"-5, !4$"( ,'-%% 1"() ,+0(# ,(-","  148
 5.+2 '!%+ +"+$) +' 37 '* ,%62, 1"4'!) ,."0! %"04% 762'! 7) &7 .0!'–82"- )+
 ...")%4) '7*3 7",+ !"0+, !7 0"%6) !!) ("- ")*"' 7) &,'5."+" )5#, !$! "-0*' ,)7
 !(-" $"() "7+"#, !".'$( 7"," ,$"*", %/7 $*+'' 7) 04'-,+ ,-'0!2" !+4%2 [,(-"",]

.(2 '2-% ,145 +", )'-) ,'"(#)
 )".'5, 9+2 !"*07!, )-" ,&'(2"-" &''")!, &'4'!, 0.82% ,'')-, )- ,-%6,, !7 "70  149
 (1"')-, 5.+2,–!'% '%/) &'#"!#) 10—9 '2-% ,(&''))* &'#"!#) 6—3 '2-% ,&+ ,4'! )*%
 ,72,  )+  &'-%+,  !"#+  0"+-  )+  9!$%  &''58'558  &'#"!#)  7—3  &'$.8#%  04'-%"

.(!2("4,
 4(6, !''+-% ,-'/. '(') ,7'%2 82"-, !''-% '* 1-5# &+ ,9 '2-% ,&+ ,,2/"() ,"70  150
 )".'5, 0'$2 ;&''!''70 &''+4 ,2'0-2 -"0'7, (-"22 !"4$0!,, :124)(* !27, 04$%"
 ;'(2 9"2# &"*8% &'0+.!2 "7 !"'"70 !"-'%! )- +702 &'0!""2 &'-%"! ;)=(/ '5.+2,
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 ')%2  ,&'#"2+,  !"#+  90"7)  "88"2!,  '"(#)  !(-"  )+  ,'!"6)2,  %'%8  &'#"'(,  ,&0%
.,.'42 !")-''!, !20".0 )-".) 76!+

 ,*),  40  !')70+',  ,5'.+,  !*0-2%  0%+2,  !+"$!  0+7*  ,&'-+!,  !"#+%
 &')'/0, 5.+2, '!% ,#%2 !4'(%) ,(-"," !7 1"')-, 5.+2,–!'% 7'+# ,#'2 ,,.'0$,"
 ,""!2%  0$%  ,1997  !#+%  ,0"7  !(-"  ,280.+  $"(,  151.(0"7  !(-"  :1),))  ")70+'%
 )- ,6)2, — ,(-"", )+ ,!24, !052 )- ,-%6, :'"(#) !(-" $"( 9), "%+ ,3) ,,3
 ,.'0$, 82"-, !''-% !0(/, 152;!*0-2, )+ ,("4.! !7 0.+)" )-'') ,2/2% &''"#'+
 <"8%)" 154;,'-%, )+ !"')')+, !"*)+,, )- ,-0!, 153;&''58'558 &'#"!#% ,!2/(,"
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 !"2/;(  '!+  )+  $"!'#  1),)+  40.–!!%  7'%#  ,1!+$2,"  ,)7  !"#-5  &"+''  &+)
 ,'#.," 0',2 1'( 0(8 )+ 9'), :"2'7 :"-6",+ &''#50. "&''#"'(" !")-''!, '(-6 )+

174.&"+'') 1'!22 0$7, ("-% ,)-".% &+"' 0%* 1"+70, (-6, .,%"$–0"+'/)

7&&'5() %234&&%! &#41 3" ex ante $2%&'3 %26*9# .3

&"7&%()0& 2"0* 8"6 26$ (3)

 )'/0, )")82,2 0!"' 0',2 !"#''(!, )")82 )+ '#"'(, (8"2, !4'4$) '#"'-0, 8'8%, !7
 '%'%0 !(-" )+ 1,'!"6)2, !"%4-% 175.!')/#7, Woolf !(-""2 ')70+', 44"$2, %7+
 ,''""+ "7 ,-'%!, &"*8 1,%+ ,)7* — !"-'%! )+ &'"82 /"8 0'%-,) 5)$", ,0"7 !(-";
 ,+2"2 2001 '#"'% 177.0!"' 0',2 )")82% !"#''(!,) — 176&'"82 &"*8 )- &')"- &#'7
 ,!"#4!) 135 40. 14!"," ,!"-6"2, !"20".0, )+ ")$"3, +"2'2," !0/82% ,"3 ,6)2,
 '0%(% "50".+ '.* ,+($, '#"'(, (8"2, )+ "!#4!, !"052 .0',2, 1'(, 0(8% 48"-,
 ,,06  ex post  !")*!8,  ',"3  178.")",'#  !"'")-  !#54,"  9'),,  9+2  0"6'4  1,  ,0%8,,

.5.+2,–!'%) ,-'%! ,+/"," 9"8*8 0%* :0. ,%+ ,("4#% 40 &'0%(, !7 !#$"%,
 !'!("4# ,-0*, ,"",2 ,9"2# 12"*8+ !"-'%!% ,)'/0, 12 064" 0',2 9'), )+ "6"2'7
 !%"5) ,"!27", )+ ,!.'+$ !"*'7 1'%) '5.+2, 9'),, )+ ""!")'-'" 1'% !4")$2%
 )+  5.+2,  !"'")-  !#54,  !%"5)  -'0*2  0+7  (-6  ",3  ,!"0$7  &')'2%  ."!")'-'",
 '('–)-  04'-%  ,&!#'$%2  9'),,  !;#/",%  ,('0'  1"%+$–)-  7%  0%(,  &7  <7  ,&'((6,
 1'(,  0(8  !"70",  ,9*  ."!27",  0$7  "!0'!$%  5.+2,–!'%  )+  !"-5)  1"*'8,  !)(/,
 179;(/#*+  ,-'%!  +'/,)  &,)  ,#"!#,  !"0+.7,  !7  !")'%/2  &'((6)  !"#";*2,  0',2,
 &'((6,2 !"))"+ 180;/ (6 !-(", )+ 90(–)- 9'),) &'0$7 &'((6 )+ &."0'6 !")'%/2

 )*'2 0""') 5.+2, '!%% 0"+'/% +"2'+, !0%/,) &'*0( !#'$%) ,(-", 1"%+$" 1'( "70  174
www.justice.gov.il/NR/ !%"!*% ,&'5.+2, (0+2 0!7% &/ 1'23 ,(2006 ')"' ,1''5+#'%"0

 rdonlyres/A51934AE-C5C0-4D3E-A677-DEF7BB57C865/13722/dinveheshbon.pdf
.(1''5+#'%"0 !(-" $"( :1),))

 '+70, ,70+,, 0"42 !7 ,!""', "3 ,(-""+ ,(%"-) .164 +", )'-) "70 Woolf !(-"")  175
 ;73 '2-% ,143 +", )'-) ,0"7 !(-" $"( "70 ,:07% 0',2, 1'(, 0(8 !"#4! )+ 1!#4!,)

.(2005) 7 !&+)0 '()* 7".. 2"0* 8"6 26$ 1'')4 &$#2" 1,* &'2$0
.$"+ 50,000 7", -%4#+ &"*8, .!"#4!) (7)%214 '4! "70  176

.9 '2-% ,175 +", )'-) ,1'')4" 1,* ;74—72 '2-% ,143 +", )'-) ,0"7 !(-" $"( "70  177
 1'( 0(8% !"#-%"! :2001–7"8+!, ,(5 '82 1"4'!) '$037, 1'(, 0(8 !"#4!) 0%8, '0%(  178

.(&'5.+2, (0+2 ,-)8 '2! (""- !*'0-%) 0',2
 '2-% ,175 +", )'-) ,1'')4" 1,* "70 5"0'.) .!"#4!) ,214 '4!% !"-"%4, !")%/,, "70  179
 &#'7+ 1'(–')-% )")*) ,)"*' ,#'7 0',2 1'( 0(8% (/#*+ ,-'%! ,,2/"() ,9* .36—35

.!"#4!) 54 '4!) ""+," ,!"#4!) (7),214 '4! "70 — !'0"42, ,#-%"!% 1'(–')-%
 !"+0 )"5') "')- — / (6 !-(", $")+) !"*3 1'7 0',2 1'( 0(8% -%!#)) !"#4!) "214 '4!  180
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 0',2, 1'(, 0(8 !"70", ,9* )- <8"# .,)7% 76"'*" 181;&'#")7+ &,'#'% <')$,) !"*3, !7
 &"'4 9+2) 182,1"'( &"'4) (-"2 !-'%4) :$") &'#23 (8 !"-%"4 5.+2,–!'%) !"#";*2,
 1."7%" 1'(,–48. !7 42#) ,+'0( &/–"2* 184,1'(–48. 1!2)" 183,"!".'60" "26- 1"'(,
 )+ "!"),#!, 0',2, 1'(, 0(8%+ ,#-5, !7 !"+'$22 !"0$7" ,)7 !"2/;( 185."'!'62!
 )"(/ 9'), "!"7% 5.+2,–!'% )+ !"-5) '"*'8, 97 ,0!"' ,)"3" ,064 ,#', '#50. 9'),

.0!"'
 ,!4")$2% ,'"62 "'!"#"08$ !7 &'4'(62 0',2" 06"42 9'), )+ "'!"#"0!' &7 ,)7+,
 )'/0, )("2,2 &'5"8, &'*'), )+ &6"2'7 )- 186,&)"-%" :07% ,,*!'# ,5-2–7) !0"4'%"
 &'06"42, &'*'),,+ &"'7% +/(, !7 ,2+ ($7 /"82 !0"4'% ,,2/"() .!")'-', &+%
 !")%/, !%6," !"%0-!, ,"3 !0"4'% '.) .5."+, )+ "!'2'#.", !")!,–'7 )- &'%'62
 187.!")'-', $%32 )- 4(6," 9'),, !;#/", )+ ,%04,) &"0/) ,)")- ",5'.+ '#''#-"%
 &'7*3 &, !-*" ,,-'%! "+'/, 0%*+ 0$7) 40 &'((6, )- !"-.+,% !48"- "3 !0"4'%
 +".'$) 7)" ,4(6, 0$7 +".'$) &'#"!# "'#''-2 )*+ 5."+ '('–)- ),"#'+ 1/", 9'),)
 9'),, !-.+, !7 1"%+$% ,7'%2 ,#'7 7', ,&'0%(, -%52 .5.+2, !"'")- &"626 0$7
 !0"4'%  .0!"'  !2(4"2  123–!("4#%  &'((6,  )+  &!"/,#!,  )-  !"!$."2  "'!"'")-+
 0"0'% 1"/* &'*0-) !;#/",," 4(6, )+ ,%04, ,!"7) !#-"5 ,,#"+ 5-2 !'""32 ,,2"(
 !"%6"2+ !")%/,% 7) &+"2 +/(, &-.,+ 7)7 ,!")'-', $%32 )- (1"-'5, !"*3" !27,
 0',2 1'( 0(8 )+ (8"2, ,"3 !0"4'% '.) .&'#''(!2) !"%6"2+ !")%/,% 7)7 ,&'5."+)
 "#'7" '!4"$ "#'7 7"," ,4(6) !")'-' 1'% !"0$!% +702 ,-"(', ,76"!, !7 ,#* )- 9.",
 :!4,%"2 ex post !")*!8,2 !-%"# !")-''!,, (-6 )+ "3 !'!0"4'% ,''70 &/ 188.'"70

 ,9* )- <8"# .38—37 '2-% ,175 +", )'-) ,1'')4" 1,* "70 5"0'.) .(5.+2,–!'%2 9*)
 (6 !-(", )%'4+ ,3 '('–)- / (6 !-(", !$')+ ,'04 ,"( (6" !-(", !$')+ )+ !"0+.7,

.(!"#4!) (,)"214 '4! "70) 0',2 1'( 0(8% !2''4 ,#'7 ,/
.40 '2-% ,175 +", )'-) ,1'')4" 1,* "70 5"0'.) .!"#4!) (/)$214 '4!  181

.!"#4!) '214 '4!  182
.!"#4!) (7)('214 '4!  183
.!"#4!) (7)35214 '4!  184

 '4!  "70  .!"#4!%  &'50".2,  &'2-52  !0$7  /",#)  +'  '*  0"%8  5.+2,–!'%  1*  &7  7)7  185
.!"#4!) (%)35214

 '2-% ,164 +", )'-) ,Fabri & Langbroek (eds.) ;164 +", )'-) ,Wallace ,,2/"() ,"70  186
.5

 221—220 ,213 ' '()*0 "?&'#.%2 &"'7, :!'5".'+ !")! '7" 1#"/–1"2/7 )*'2 &- ""+,  187
–!"*'7 1"%+$ )- ,4(6, 1"%+$ )- !")'-', 1''#-% '(2 0!"' !*) "#4$0, ')"7") (2005)

.("...4(6, !7 $'5%,) ,7%, 5."+, )+ "!")!–'7 1"%+$ )-" ,5'.+,
 0%8  ,#+2,  44"$2...")  340—330  ,329  ,318—317  '2-%  ($"'2%  ,139  +",  )'-)  ,,)'+  188
 &'*0-, '#. )- !")'-', )"4'+ <'(- &'2'"82 &'4'!% ,&'#"+, &')"4'+, 1'%+ 1"3'7% '*
 -/".  1"4'!,  '*  1-"5  7",  —  1"4'!,  )+  "!"'!4"$%  4.4.2  ,)'+  .("&'0$7,  &''#"'(,
 7",+  9),2,  .,)%/,,  !48.%+  !0!"2,  ,-'/.,  '#$%2%  (2"-  "#'7"  ,!"'!4"$  !"'"*3%
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 ,"#!+'/) 189.!#/", ,0"6% ,5'.+, '!"0'+) &'+0(#+ &'50.% ").'5 &7 4("% 04%2,
 !"0$7"  ,)7  !"4")$2%  ,-0*,)  0!"'  ,#"*#"  ,7)2  !0/82  4.8!  ex ante  !")*!8,

.)'/0, )("2,2 &'5"8, &'*'), :"2'72 ,76"!* "00"-!,+
 !'$.,) $')6, 7", &7 50.%" ,"'!"052 !7 /'+, 0',2, 1'(, 0(8 &7 ,)7+, !#'$%
 &,')-+  ex ante–,  ')"4'+  !+")+%  !"%+$!,  ,*'062  ,5.+2,–'!%  )-  82"-,  !7
 ,0+., ''"*'8 )- 0',2, 9'),, -'.+' (6'* )"7+) +' ,7")32 .)'-) 7 40.% "#(2-
 9'), )*+ 0$72 .&'((6, )+ 5.+2, !"'")- !7 1'542 0',2, 1'(, 0(8 ,0"27* .,#*"!"
 !"6640)  "&5"$0  9*'.)"  ,0!"'  154)  9.,#  ,0+.%  1"*8'$,  ,0!"'  )"3)  9.,#  '#50.
 0',2,  1'(,  0(8  190.27&"  8'#  — :"+00  71"7(  "213  &3  "-(+  — 02)(+  &%"/"  :"+0+
 9'),,+ ,(%"-, )+% .,-'%!% &,''"*'8) 0+7% &'((6, )+ &,'!"*0-, )- &/ -'.+2
 %)+  '#.)  '")'/,  !"'"0+.7  !7  &6262"  ,5.+2,–!'%  )+  !"-5)  '"*'8,  !7  )'(/2
 &'((6, )+ !"'%'54''%"8, !"*0-,, 1'% 0-., !7 )'(/2 7",+ $'#,) 0'%8 191,!"$*",,
 ,'"60 ,',!+ ,0+.) "-'/' &'((6,+ '"*'8, !7 1'542 9*'.)" ,,-'%!, !"76"! '%/)

."5%2–!("4#2 ($7 )* ,&,'#+)
 )-"  "+/"'+  !"-'%!,  0.82  )-  0',2,  9'),,  -'.+'  (6'*  )"7+)  +'  ,7"-)
 &"0/'  1*)"  ,'#50.  9'),  )*%  5.+2,  !"'")-  !7  1'542  0',2,  1'(,  0(8  .1,'!"76"!
 ,',! ,)7 !"-'%! )+ 1!+/, 1*+ ,0+"175+* &)/&") 7&%".70 2($* 73+%0) 74""(

192.&'-%"!, !#'$%2 0!"' ,)"3
 !"'".6, !"76"!) $0*,% )'%"' 7) 0',2, 1'(, 0(8 '* ,702 ex ante !")*!8, ,9*
 97  ,154!  '#50.  9'),  )*  )",'#%  ,*"0*,  !")-,  &#2"7  .ex post  !")*!8,2  "#22
 !"$." ,)'$!*)2 "+/"' &'*'), 0!"') 0!"' &'%0 &'*'), &- (("2!,) 9056! !*0-2,
 ,',' ,0%/! )'-)( !"(/"#2, !"-.+,, 1'%2 "3'7 1"$%) '(* .(!"0+.% "2''!8' &'*'),
 <)$+ 064, 123, $""5% ".87#+ &''0'.27, &'#"!#, .&''0'.27 &'04$2) !"#.) 90"6

 !76) %''$ 4(6, ,%+ ,4(6) !")'-' 1'% !#-5#, !"0$!) 1""*2 "3 !'!4"$ ,#'$%% :272
 !")'-', '* &'#*"2 "##'7 97 ,)'-' 9'), &'6"0 "#7+ 7', ,#482, 7)'22" :,#"')-, )- "('"
 0"%'6, 1"27% ,-'/." 1"-'5, !"*3% ,-'/. ,!27, !7 00%) !)"*'% ,-'/. )+ 0'$2% 7"%!
 !"(2"- 135 40. !"70", &7 ,)7+) 0+7% ') +'+ 4.8, &/ 17*2" ...!'5.+2, !*0-2%

.(351 '2-% ,&+) "!"'!('2, 1$%2 !0/82%+ ,27!,, 1$%2%
 ,042% !")'-', '#.2 /"8# 4(6, 1,%+ &'2-.,2 !$7 )*% '* 0',%2" <'8"2 ,)'+ '* 0-"'  189
–!("4# !8#*, &"+2 +' 9*% .(340 '2-% ,&+ "70) -/.# !*0-2% 0"%'6, 1"27 ,'504#"4,

.0!"' ,%$0 5%2
.)'-) 27 40.–!! "70  190

 (/)$214  '4!  "70)  &'((6,  1'%  &'#")7+  !.)$,  ,)+2)  ,0+.72  "#'7  0',2,  1'(,  0(8  191
 0%* &'0',6! !.)$," &'*282 '")'/ -%"4 0',2, 1'(, 0(8+ 1''6) +' ,!73 &- .(!"#4!)
 &'2(4"2, &'%)+% &'((6, '('%+ -('2, !7 )'(/2 1*)" ,!"#-5,–'%!* !.)$, )+ %)+%
 1'(,  0(8)  ,7""+,%  ,,)7  &'%)+%  ,0+.,  ''"*'8  !7  )'(/,)  '(*  +'  9*%  .,-'%!,  )+

.)'/0,
.)'-) 37 40.–!! "70  192
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 123 '* "70, 0',2, 1'(, 0(8 0%(% !"#4!, "#4!"," )-".% !")-''!,, (-6 :2"7 372
 !")-''!,, (-6 &7 4.8+ 9* 193,)'/0, 9'),%+ ,3) 5-2* ,,3 0',2, 9'),% ,#!2,,

.5.+2,–'!% )- 82"-, !!$.,) )-".% &0!
 )5"2, 82"-, )- !")-''!,, (-6 )+ !"-.+,, !2'*8% '( 1'7 "#!5'+) ,("-" !73
 1"/*  ,5.+2,  !"052  0"7)  04'-%  1$%',)  ,*'06  (-6,  )+  "!"'60  .5.+2,–'!%  )-
 5%2,–!("4# "3 .1'(%+ !"%"$ &"'4–'7 '#.2 ,-!0,," !"'"*3, +"2'2 ,4"$, 1"5)+ 4"3'$
 )+ 12"'4 )- 0',2, 9'),, )+ "6"2'7 -'.+' (6'* )"7+) +' .&'-'62 "#7+ 7")"+)0
 ,)7 )+ 10.82" ,,)'$!*)2 "+/"'+ !"-'%!, 0.82 ,0"27* .'!",2, 1'(% !"%"$" !"'"*3
 )"('/, .0',2, 1'(, 0(8 )+ "6"2'7 0$7) ")-' ,1'(–48.% 7)7 ,0+.% "2''!8' 7)+
 '!",2,  1'(%  !"%"$"  !"'"*3  )+  12"'4  )-  -'.+'  !"'5.+2,  !"-0*,,  0.82%  0"27,
 1'(, 0(8 )+ "6"2'7 ("60.+ &'*"8*8 ,'04) $"*%–!"-'%! )+ &'/"8 '#+% .,)'$!*)2
 1, 0',2, 1'(, 0(8 7))+ &"42 ,1,% ,-0*,)" $"*%–!"-'%!, )+ 1!+/,) )'%"' 0',2,
 .&'*"2# 1!$)6, ''"*'8+ !"-'%!" 1949"2# 12"*8+ !"-'%! :,)'$!*)2 !"+/"2 "', 7)
 $"*%–!"-%!#  )+  1,'6'02!  !)(/,  '(')  7'%!  1"+70,  /"8,  12  !"-'%!  )+  1!+/,
 ex ")7+# ")'7 ,&'.'(-2 &'((6, "', ,3 /"82 &'7+"#% .1'( '.–)- 1,'!"%"$ !7 &''4)
 -/"#% ,-0*, &+) — !"$. 4'"(2" !"$. 7)2 ,',' &7 &/ — 0',2 9'), :27) ,ante
 1'/% ,-'%! +'/,) &"'7,+ &-("'% ,!73 195.9"8*8 &,'#'% 00"-!' 0+7*" &7 &,'!"'"*3)
 ,0',2, ")")82") !"#.) !"0+.7, !2''4+2 ,!-* 1'27) 9.,# !'8$' "!"5"-." !"0.,
 /"8,  12  !"-'%!  )+  1!+/,  ,!73  !2"-)  .,)'$!*)2  !"0.,  !"$.  "','  9*2  ,76"!*"
 '.–)- !"%"$ &"'4) &'6'02!, )")'( '(') 7'%! — &'*"2# 1!$)6, ''"*'8+ ,)7* — '#+,
 ,('2)" "/,# ,%+ 90() 0+4 7)) ")(/' $"*%–!"-%!# )- !")5"2, !"'")-, 1*+ ,1'(

.1,'!"%"$ !7 "2''4 ,%+
 )'%",)  ,)")-  0',2,  9'),%  5.+2,–!'%  )+  4"'(,  !20%  ,('0',  ,9*  )-  <8"#
 40 !73 &)"7 .1'(%+ 1,'!"%"$ !7 &''4) $"*%–!"-%!# )+ 1,'6'02! )")'() 7', &/
 !-'%4% 4"'( 08"$ .!"-%!# )+ 1!"'0$7 !-'%4) 0+7% !"'"-5% &'-/"# &'0%(,+ )**
 :"0. '#.) &'((6, )+ &!"/,#!, )- ))*–90(% -'.+' 7) ,!73 !2"-) ,'"6'., &"*8
 !7 40 7)7 ,48.''+ '"6'., ,%"/ !7 +702 !"3$) &')"*' &#'7 &'((6,+ ,$#,% .9"8*8,

 &'#'23 &#'7 ,)7 &'#"!# ,"#0-6) .5.+2,–'!% )+ 0!7% 0%-% &'#'23 "', ,)7 &'#"!#  193
.&''#*(- &'#"!# 762#% 1'7" ,("-

 .0',2, 9'),, 7)2)7 !"+/"2 "', 7) 9"2# 12"*8+ !"-'%!+ 7', ,$#,, 17* 1"'(, 90"6)  194
 ,!"#54 !"-'%!) 5.+2–!'%% ,-'%! !2/"( ,&''.")$ &'0',2 &'*'), )+ &2"'4+ 1%"2
 % 40.) , ''8 "70 !"#54, !"-'%!, ")")82")) &'0"0% &'#."7% $"!'#, !7 !"#+) '"+-
 8"6 "26$ :7"12,3 02&64&2( 1'") ,2)+ "70 ,%$0,) .&+ 60 '8 50.%" ,5.+2,–'!% 4"$)

.(2003 ,2"-% !'-"642 ,0+*,) !')70+' ,0%$) 96–95 '()*0 "7.. !"61&"*
 9'),)  ,7""+,%  0',2,  9'),,  )+  !"'".6,  "'!"'")-  )+  1"3'7"  1"%+$%  ,7%,  '(*  9"!  195

.)'/0,
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–!'%  )+  !'#%"2  ,'5,  1'7  ,"#'',()  4'"(2,  '"6'.)  ,,3  "3  !)$"!+  ,$#,%"  ,"!)$"!
 5.+2,–!'%  )+  "'!"-0*,  "',  ")'7*  &'((6,  "/,#!'  ,(0$7  "7  ,3  (6)  5.+2,

196.!"4'"(2
 0(8+  ,#482)  ,*')"2  ex ante  5%2–!("4#2  0',2,  1'(,  0(8  )+  "!#'$%  ,9*'.)
 !"-'%! 1, 0',2, 9'),% !"),"#2, !"-'%!,+ )** !"'!",2, !"052, !7 /'+2 ,3 1'(
 1!$)6, ''"*'8+ !"-'%!+ )** !"'!",2, !"052, !7 7'5$,) )")- &)"7 ,9"2# 12"*8+
 "3  ,9'),,  !"76"!  )+  4"'(,  !20%  ,('0')  0+7%  .9'),)  "1#!8,)"  !"$')62  &'*"2#
 !-'%4%  !"'"-5+  ("-%  ,!"'0$7,  !-'%4%  !"'"-5)  !20"/  7',+  )**  40  !'!"-2+2

.+702 &'((6, !"/,#!, )- ))*–90(% "-'.+' 7) 43#, ,%"/
 /',#,) ,-6,, ,2+"' ,%+ 90(, !7 14)$% !"27"! ex ante $"!'#, !"#482 &7 &/
 (-6 :"2'7) "#!'#+ !"4(6,," 8"8'%, — !'042" !'4)$ 7', !;,3, ,:07% 0',2 1'( 0(8

.)'-) "+0.#+ ,)72 !"#"+ "', ,3 !")-''!,

&"7&%()0& 0.&1–2&)"/ (.)

 &'*0(%  )".'5)  5.+2,  !*0-2%  &')."52  "',  )'/0%+  &'*"8*8  !''#.,  )+  ,2/2,
 ")"* &)"-% 9+2,%" ,!'0%,–!"607% ,)'$! — &'#"0$7, &'0"+-% ,6"7! ,0%6 !"'.")$
 Alternative — !"'.")$ &'*0(% &'*"8*8 %"+'') ,-"#!, )+ ,!'')- 197.50.% )70+'%"
 82"-,  !''-%  &-  (("2!,)  90"6)  04'-%  !8$"'2  —  Dispute Resolution (ADR)
 ,.)$,, !(2"- ,2/2, 8'8%% ,"3 ,#-5 '.) 198.,5'.+, '!"0'+) +"4'%, <("-2 !-%"#,
 &'+4!2" &'*"8*8% ,-0*, '!"0'+ 4.8) &'+0(# 0+7 ,,#'(2, '#"#/#2 )+ (!'4)$,)
 &'*0()  ,''#.  !(("-2  ,#'(2,  .&'!"0'+,  '4.8*  &''50.  &'#"#/#2%  ,+"4'%%  ("2-)
 1!2"  !"'.")$,  &'*0()  ,'#.,)  &'#"#/#2  !0(8,  !"-627%  &'*"8*8  1"0!.)  !"'.")$
 +"4'%,  <("-  )+  )"-'!*  !8.!#  ,2/2,  199.1,)+  0!"'  )"(/  -6',  $"!'.)  &'6'02!
 )'/0% &'20"3, ,&'4'!,2 )5"%2–7) 4)$ !58, — !'8$' 9"2# +"4'%, &,%+ !"2"42)

200.&'0$7 &'%'!# )7 ,,8"2-, !'5".'+, !*0-2, )7

.)'-) 47 40.–!! "70  196
 5.+2 !"0"! )+ ,'2"5#7 :&'*"8*8 %"+''%" 5.+2% '52/0., 1"'-0," 1'5+0%)7 )*'2 "70  197
 22&%7*0  #-%0  :2&)"(  +5'"(  ,#0"7  ;(2006)  93—90  ,55  ,  !"#$%&  '()*  "!"#!+2

.(1998 ,1'(,–'*0"- !*+) )+ 0"7) ,76",,) 31—25
 !')*!,  &"('4  (%)2  &'.8"#  $"*%–!"#"0!'  +'  &'*"8*8  1"0!.)  &''.")$,  &'#"#/#2)  198
 ,'2"#"5"7 1!2 — &'((6, !26-, :&'#2# ,)7 !"#"0!' &- .)'-) "#(2- ,')-+ "!'(8"2",
 &'((6, )+ &''#50. &'805#'7% !"%+$!, ;9'),, )",'#) -/"#, )*% &'((6) 0!"' ,%$0
 &!#'$%  .&,'#'%  9"07  $""5)  &'8$'  !"*0-2%  !"%+$!,"  ;!"'5.+2,  &,'!"'"*3)  0%-2
 !"#"0!',  04'-%  &''5#"")0  "##''#-)  .,3  0272  )+  "!0/822  !/0"$  ,)7  !"#"0!'  )+

.!"'.")$ &'*0(% 9"8*8, 1"0!.) ,'#.,, )+ &'#-5#, "&''52/0.",
.5.+2,–'!% 4"$) /79–" %79 '8) ""+,  199

 8$''!2  &/)5  .215—214  '2-%  ,139  +",  )'-)  ,12$)"  %'#–0%  )67  50".2  0%8,  "70  200
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 0"27,  $"0%  ,"-'6,  !")-''!,  '(-6  )-  :')2,)  '(*  "#"2+  !"#"+,  !"(-"",  ,1*7
 !"-6,) )'%",+ $"!'#, 201.&'*"8*8 1"0!.) !"'.")$ &'*0() ,'#.,, !7 (("-) ,)'-)
 ex 7', !5)+, 5%2,–!("4# ,3 ,042% &/ '* &'(2)2 !"-6,, )+ 1!/6, 1."7" ,)7
 1"0!.  '*0()  ,'#.,,  !-.+,%  &'-/"#,  &')"4'+,  7")2  1"%+$%  "7%"'+  ')%2  ,post
 %''$) ,-6,, !7 $!## 1),) .9"8*8, :"0. '#.) &'((6, !"/,#!, )- !"'.")$ &'*"8*8
 )'$!2+  '#.)  —  0"+'/,  9'),  —  &''.")$  &'*'),  &!"72  ($7)  !"#.)  &'((6,  !7
 7", 0"+'/, 9'),+ 0$72 '* 0-"' 202.(,%"$–0"+'/ :1),)" )'-)) "."/) 5.+2% 0"0'%,
 <!!+,) %"'$% 40 !-/"# ",%"$–0"+'/"% 0%"(2 ,%+ ",%"$", 203,"!",2% '05#")"" 9'),

.,#"+70 "0"+'/ !%'+'"% "7 "-('2 !%'+'"%
 9'),) ,'#.,, '*" ,0"+'/, 9'),) &#"602 &'#". "', 7) &'((6,+ $'## 1"'(, 90"6)
 90-#  "%+  123,–40.%  ,0+.)  "-'/'  &'((6,+  &''"*'8,  !7  &'0%(,  -%52  ,)'(/2  ,3
 !"$*",,  )",'#  '#.)  ,0+.)  &'((6,  "-'/'  &'*'),,2  )"(/  4)$%  ,!73  &-  204.0"+'/,
 !7 40 98"$" 205,"'!"'")- !7 <'8"2 0"+'/, 9'), ,)7 &'*'),% .0"+'/, 9'), 7)) &/
 9'),) ,''#., 1,%+ !"-'%!% ,1*–"2* .,'".6, !0$"72, ,0+.) (- !"#''(!,, !"'")-
 !%'+'  )+  !"'")-,  0-62)  "7)  0"+'/,  !"'")-  ".8"!''  ,,0+.%  &''!8!  7)  0"+'/,
 ,%"$,–!''#., &7 ,)7+) ,%"+!, .,-'%!, !+/, )+ ,'!"'")- )- (,#"+70, 0"+'/,
 1,%+ !"-'%!, 3"$7% 1* &7 ,'")! "+/",+ !"-'%!% !"'")-% 1"*8'$ '(') 7'%! 0"+'/)
 0"+'/, !"'")-% ,,0+.% 7)'22 !"2''!82 "',+ !"-'%!, 3"$7% ,,0+.% 0"+'/, &''!8'

.'5.+2, 9'),, )+ "'!"'")-%"

 ,&/)5) ,5'.+, !*0-22 "!")52 !!$.," )+ ,'0"/54) &'*''!+2* ,3 /"82 !"#"0!.)
.(38—28 '2-% ,139 +", )'-)

.104—96 '2-% ,143 +", )'-) ,0"7 !(-" $"( "70  201
 )+  0+4,%  ,,2"(  ,-6,  .26—25  '2-%  ,157  +",  )'-)  ,'%'%0  !(-"  $"(  ,,2/"()  ,"70  202
 0"+'/% +"2'+, !0%/,) &'*0( !#'$%) ,(-"", '('–)- &/ ,-6", ,,$.+2 '#''#-% !"-'%!
 +", )'-) ,1''5+#'%"0 !(-" $"( "70 .1''5+#'%"0 )*'2 !5."+, !"+70% ,5.+2, '!%%
 7'+#)" &'5.+2, 0+) ,'!"#482 !7 ,+'/, 1''5+#'%"0 !(-" .45—42 '2-% ($"'2% ,174
 ,%+  !'#"'8#  !'#*"!  )'-.,)  ,!'',  !'04'-,  ,!6)2,  .2006  ')"'%  1"')-,  5.+2,–!'%
–')-% "#$%' ,%" ,0+/2 '('–)- ),"#!+ &"7'!" !"0*', ,-('2 !%'+'% 1'(,–')-% "%6''!'

.9"8*8, %"+'') 0"+'/, 9'), )+ "!27!, !7 1'(,
.5.+2,–'!% 4"$) (7)/79 '8  203

 )+ &'%)+ '#.) ("- !'+-#, ,0"+'/ 9'),!) !2(4"2 ,'#.,2 ,76"!* !00"-!2, ,'-%  204
 %)+% &'((6, '('% '"62, -('2,+ 7', ,&'#")7+" &'*282 '")'/ '*'), !2/"( -('2 '")'/
 9'),% &,''"*'8) -/"#% &,'!"*0-,% &'0-., ,&7!,% .5-"2 "#', 0"+'/) &'#."2 &, "%+
 )-  7)'22"  ,0+.!,)  &'((6,  )+  &!"#"*#  )-  !##62  ,-.+,  +'  ,)7  &'0-.)  .&')"(/

.()'-) 27 40.–!! "70) 0"+'/, 9'),! )+ "''"*'8
 !"%0) ,0"+'/, !"'")- %0'2 !7 !#222 !'5.+2, !*0-2,+ ,$#,–!("4#2 76# &7 &/  205
 ,$05–0*+  "7  9'),,  !#*,  1"/*  ,!"0$7  !"'")-%  1''(-  "7+''  &'((6,  ,!0+/2,  0*+

.'5.+2 :"-'' 0"%-%
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 ,,0+.) -'/,) &''"*'8, !)(/,) )'%"2 ,%"$,–0"+'/ '* ,$#,–!("4#2 76# &7 &/
 )-  "'!"*)+,  ,5.+2,  )+  !"'")-,  98  !#54,)"  ,0+.)  &'-'/2  "%+  %)+,  !2(4,)
 ,#!2,,  123  0"6'4"  !"'")-,  !#54,  .!"0"0%  1#'7  !'5.+2,  !*0-2,  )+  ,'!"'")-
 ,!"-'%!  0!"'  +'/,)  &'((6  "5''  9*)  &7!,%  .,-'%!,  )",'#  )+  !"'")-,  !7  "#'54'
 98  &62"6'  ,%"$,–0"+'/2  ,76"!*  &7  ,)7+,  .154!  ,-'%!  '#.)  0+.!,)  &!''5#"
 ,-'%! )* )+ !-6"22, !")-% ()(/'+) !"-'%!, 0.82 )+ ,).*2, ,'04 — !"'")-,

206.!-(, !7 ,) !!) +'+ !'0'.27 ,)7+ ,#', — (154!+)
 !"76"!2 '!",2 1."7% !"#"+ "'!"76"! '* &'#-"5 0"+'/, 9'), )+ "'*2"! ,<"8%)
 .&,'!"'"*3) 40 7)" ,&'((6, )+ &'805#'7) '"5'% 1!"# 0"+'/, 9'), .'5.+2, 9'),,
 &''0$82 ,&''+/0 &'5%',) %)–!2"+! 1!2 9"! ,!4")$2, )+ ))"* 1"0!. 0+.72 7",
 ,%"$–0"+'/  ,,)7  &'#"-'5  8'8%  )-  207.06,  '5.+2,  9"8*8,  &"$!2  &'/0"$,  &'0$7"
 &/  %+$!,)  +'  ,&0%  .,!"))*%  ,0%$,  )+"  &'((6,  )+  &%62  !7  ,0"7*)  0.+2
 &"'4) &'50.) &'#!'#, &'6'02!, )- 0"+'/, 9'), )+ "'!"76"! )+ !')')+, 1!-.+,%
 '(') 7'%,) )")- 0"+'/% /+"2, &*8, &/ ,!0$7 ,0+. )* "2* .'!",2, 1'(% &,'!"%"$
 9* '(') ,7'%2 "'!"'"*32 4)$ )- 0!""2 -%"!, ,%+ ,0+. 208.ex ante ,-!0,, )")'(
 ,'6'02!  !7  !))(2  9*'.)"  ,,!"/,#!,  ,20/+  !"'")-,  7")2%  7+'!  7)  !-%!#,+
 %''$) &7 &')4"+ 0+7* ,% %+$!,) +' ,!%'"$2 ,#'7 "3 ,76"!+ <7 .,'!"%"$ !7 7)2)

.0"+'/) ,'#.,, !7
 0%(* 0"+'/ )+ 9'),) '5.+2 9'),% &'((6 ,#.2, ))* &'6272 &05% ,1* '* ,#,
 ,ex ante &'((6, !"/,#!, )- 0"+'/) ,'#., )+ ,'!"-.+, !7 %5', )"4+) +' ,,%"$%+
 !"'"*3  )+  12"'4"  ,1,'!"76"!"  "+/"'+  !"-'%!,  0.82  ,,#*"!"  ,0+.,  ''"*'8  $*"#)
 ,)72  !"*".,  !"76"!  (')",)  ,)")-  ,)7  &')"4'+2  !"2)-!,  .'!",2,  1'(%  !"%"$"
 ')"4'+ )+ &!"'3*02 !7 1"%+$% &'7'%2 0+7* ($"'2% ,1,')7 1""*2 !")-''!,, (-6+

.!")-''!, (-6 "!"7 !7)-,) ")'%",+ !*0-2, '%7+2% 1"*8'$," !")'-',

 0"+'/) !"'#., "))*+ !")-''!, '(-6 !"%4-% !'0%,–!"607% "*0-#+ &''0'.27 &'04$2  206
 &'(-6 )+ &2"+''2 ,76"!* 123% "7 !"'")-% '!"-2+2 1"*8'$ )- -'%6,)2 &'4"$0 "',
 JAMES S. KAKALIK ET AL., AN EVALUATION OF MEDIATION AND EARLY NEUTRAL :"70 .,)7
 EVALUATION UNDER THE CIVIL JUSTICE REFORM ACT (California, RAND Corp., MR–803)

.(1996)
 !7  /'+,)  -6"2,  !")-''!,,  (-6  )+  "!)"*'%  4.8  ,)'52,  ,!0$7  !'0'.27  ,+'/)  

.139 +", )'-) ,12$)" %'#–0% "70 ,!"0,6"2, "'!"052
 0!"' &'%$0 &'5%',% +/( ,2+, ,+'/) .100–99 '2-% ,143 +", )'-) ,0"7 !(-" $"( "70  207
 Carrie Menkel-Meadow, Toward Another View of  :,2/"()  ,"70  !4")$2,  1"0!.  )+
.Legal Negotiation: The Structure of Problem Solving, 31 UCLA L. REV. 754 (1984)

 Steven Shavell, Alternative  :"70  ,-!0,  )-  !"0+.  ("('-  )+  !')')+,  ,-.+,)  208
 Dispute Resolution: An Economic Analysis, 24 J. LEGAL STUD. 1 (1996); Bruce L Hay,

.Procedural Justice: Ex Ante vs. Ex Post, 43 UCLA L. REV. 1803 (1997)
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 %2#20' — 7&4126 %234&&%! &#41 3" 7!&%24)"! 3" ex ante $2%&'   .4
728&.3

 .!"%"+$  !"("4#  '!+  )-  -'%6,)  '"70  !"-6"2,  !")-''!,,  !"20".0%  1"'(,  &"*'8)
 !*0-2 )- 82"-, !''-% !7 "0!.' &'-6"2, !")-''!,, '(-6+ !"'.'6, '* ,70# ,7")32
 ,,')/#7"  !'0%,–!"607  !2/"(  ,!"0$7  !"607%  0%6#+  1"'8'#,  .!"23/"2  1,  5.+2,
 !7  ,1"'()  ,#!2,,  '#23  !7  !'$.,)  "$')6,  7)  "8"#+  !")-''!,  !"20".0  '*  ,702
 40 7) &'-'.+2 !")-''!, '(-6 ,"#0%8,+ '.* 209.5.+2, !"'")- !7" &'#'!22, 0.82
 &'*'),, 0.82 )- &/ (9*2 ,76"!*) 7)7 ,'#50., 9'),% !*0-2, ).5! ,%+ 90(, )-
 1'7  04'-%"  ,!)*+"2  ,0"6%  !")-''!,  (-6  )*  $!#)  +'  .,)'$!*)2  !*0-2)  "+/"'+
 '!"0'+% '".6, )4+2,–'""'+ $"!'# '('–)- !"#";/2, "'!"76"! !7 !"3$) 1"'8'#2 8"#2
 ,+-#+ '.* ,-6',, (62 40 7)") +"4'%, (62 1," -6',, (62 1, !'5.+2, !*0-2,

.(,* (-
 !7 !'$.,) +' (6'* ,)7+% !"$. (42!' !")-''!,, '(-6 %'%8 1"'(,+ %5"2 ,7"-)
 !"+/"2, !"%0, !"-'%!% )".'5) &''"70, !"'".'(-, '0(8 &,2 ,)7+% 0!"'" ,82"-,
 )-  82"-,  !''-%)  &'-6"2,  !"#"0!.,  !7  $!#)  +'  '*  "#-5  ,3  40.%  .5.+2,–'!%)
 ex  5%2–!("4#2  +"4'%,  (6"  -6',,  (6  )-  &,'!"-.+,%  !"%+$!,  9"!  5.+2,–'!%
 +' ,)4+2,–'""'+ $"!'#) 0%-2 97 .&,'!"76"! !7 !"3$) 0+.7!+ ,('$', 7',+ ,ante
 1"5)+" '"6'. ,,-!0, &"('4 :!'5.+2, !*0-2, )+ !"'3*02, ,'!"052 !7 ('2! 0"*3)
 '#.) ("- ,1"$%) +' ,&'#"+ !")-''!, '(-6 &')4"+ 0+7* ,&7!,% .%$0, "#%"2% 4"$,
 ,#"+70%"  +70%  !"',)  9'06  +/(,  .,)7  !"052  )-  &,'!"-.+,  !7  ,82"-,  !''/"8
 &!"/,#!, )- ,!"0$7 &')'2% "7 ,!"%"$" !"'"*3 )+ 12"'4 )- ex ante !"-.+,, $"!'#%
 )+ "!-.+, !#'$% .50.% 5.+2, !*0-2)" ))*% 4"$) &8$' )-" ,0%$% &'50., )+
 !-6"2, 90(% $"!'# .,)7 !")7+) !'#+2 7', 5.+2,–'!%% 82"-, )- !")-''!, (-6

.&''"70, !"'".'(-, '0(8% 0!"' 4'2-2" '#''#- 1"'( &(4' &/ ,3 0272%

 !(2#12() 326 %2!6 — 728&. &')3 %2(4! &%" :# 0()
0#1 326 %23&4&2

 '#.)  .&''#"'(  &'))*  )+  ex ante  !"-.+,  1"$%)  90(,  !7  07'!  )'-)  &'40.%  1"'(,
 ,(0.,,2  &)-!2  7",+  ,7")32  :,3  $"!'#  (/#  !"'0+.7  !"#-5  '!+)  8$''!#  ,&"*'8

 '2-% ,139 +", )'-) ,&/)5 ;53—48 '2-% ,206 +", )'-) ,KAKALIK ET AL. ,,2/"() ,"70  209
 Luigi Marini, The System of Justice in Italy: Signs of Evolution, in ;&+ !"'#.,," 39

.164 +", )'-) ,THE CHALLENGE OF CHANGE FOR JUDICIAL SYSTEMS
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 )- &''#"'( &'))* )+ &,'!"-.+,) 8$''!2 7",+ ,7"-) ;,0"(6"0.) !",2 1'% !2''4,
 '!""'-2 50.%" ,&'((6, )- &,)+ !"0'+', !"-.+,,2 !"2)-!, 9"! ,0%$," !*0-2,

.,)7 !"#-5 &- ,064% (("2!# ,3 40.% .&,) &'20/#, 4(6,

!(2#12()3 %2!6 -&/ !#()!!2 ex ante $2%&' .1

 1'(,  1'%  ,#$%,,  !)7+)  +0(',)  +'  ,'#"'(,  1'()  !'#+0.  ,+'/  %6-)  &'#".  &05%
 7",  — -%"!)  -'/2  ,2  -%"4,  1'(,  1'%  ,#'$%2  !)%"42,  ,+'/,  .'!",2,  1'()  '#"'(,
 1'(, 7", ,") -'/2+ ,2 !7 +22) -%"!, )*"' (6'* -%"4, 1'(, 1'%) — '!",2, 1'(,
 .'$037, 1'(, 0(8 '))*) !)%"42, ,+'/% ,-"%5 ,0"(6"0.) !",2 1'% ,(0.,, 210.'#"'(,
 !")! 7)) &''$037 &'*'), )- &')$ 1'(, 0(8 '))* ,'04 ,!'%'5#58%"8–8#05 ,+'/ ',"3
 ,,0"7*)  211.&''3"$  "7  &''#''#4  ,&''4'3#  &,  "','  — &'*'),  &!"7  )+  '!",2,  &/""'8%
 '.* ,'!",2, 1'(,2 !"%"$" !"'"*3 )+ 12"'4 )- &''#"'(, &'))*, )+ &,'!"-.+, !#'$%
 )+ !")(%# !"*0-2 !0'6' — %''$) <7 ')"7" — 0+.7) ,'"+- ,)'-) % 40.% "#2/(,+
 )+ 12"'4 )- '#"'( ))* )+ "'!"-.+, .&'#"+ &''!",2 &'))*) ,27!,% &''#"'( &'))*
 9*'.) .!"'4'3# !"%"$ )+ 12"'4 )- "'!"-.+,2 !')*!% ,#"+ !"',) ,)"*' !"'3"$ !"%"$
 &'*'), )- )"$'+ ($7 '#"'( ))* )+ %"6'- %''$! '#"'(, 1'() ex ante ,+'/+ 1"-5) 1!'#

.&''4'3# &'*'), )- )"$'+ 0$7 '#"'( ))*" ,&''3"$
–7)  !"#"08$  ,)  +'  .!"'")-2  '4#  (-6  ,#'7  !"'%'5#58%"8–8#05,  1"04-2  ,/'0$

 9'),% 0"$%) &'-%"! )+ 1"'8'# ,"#'',() process shopping '#.2 ++$, &,'#'% ,&'5-2
 9*2 ,76"!*" ,9'),, )+ '"70, "/""'8) -/"#% !"4")$2" !"0',% 08"$ 212,(&2'- %'5''+

 ;(1988) 5 $) '"+#2(0 "!'#"'( "7 !'!",2* 1'(% ,70", /""'8) &'#$%2" !0". 1% &'02  210
 ,403  (  !"'()*  ",')-  ,#'#$,  !-.+,  )-"  ,0/8,,  '#'(  !"'%'547"050  )-"  0).  3"+
 '2) 1"/* ,!"'"4.# ,2* ,2'- !7+"# '#"'( 1'() '!",2 1'( 1'% ,(0.,, .(%")+!) 407—406
 !00% !"'/"8" ,1'(, )+ !"'%'54.8"050,–'7 !43$ )+ ,!)"$! ,44"$) !"*28, !'#4"2

.'50., '2"7)–1'%, 5.+2% 1'(,
 Paul D. Carrington, "Substance" and "Procedure" in the Rules Enabling Act,  :"70  211
 1989, DUKE L.J. 281, 302–305 (1989); Robert M. Cover, For James Wm. Moore:

.Some Re!ections on a Reading of the Rules, 84 YALE L.J. 718 (1975)
 !(26,%  !75%!2,  !"'%'5#58%"8–8#05,2  !0*"2,  ,/'0$,  )+  ,042%  )-".%  ,0"4  9*  212
 )+ !")'-% 1"() !"*28, !764, !7 ,,2/"() ,")5 .!"'!",2 ,-'%! !")'-) !"*28, '))*
 !")'-,  0!'%  1"()  !"*28,  !764,  !7"  ,&")+,  5.+2–!'%)  1'-4042%  +"2'+"  ,43$,
 0$72  .(5.+2,–'!%  4"$)  (3)(7)51  '8  "70)  '3"$2,  5.+2,–!'%)  1'-4042)  !"0"+4,
 '- ".&' 27/77 7"-) ,-'%!,–%!*% 1'"62, (-8, 1$%2 7', ,)'-, !#'$%) ,('2,–!27+
–%!*  $"8'#%  '/50587  +"2'+  !$7–7)  &'+"-  &'-%"!  ,((1977) 561 (3)7)  (".  ,"+3(2
 1#'7  !"-'%!  ,9*  .&,)  &'2'7!2,  5.+2,–!'%)"  9'),)  &26-  !7  %!#)  '(*  ,,-'%!,
 7'+#, &"42–7)22 0'-,+ '.* .1!",2 '.–)- 1,% 1"() '"70 ,', "%+ &"42% $0*,% !"#"('#
 ,%'8 !")/) ,+4..." :(1983) 13 ,1 (3)3) (". ,8*6+( 0(" '- 8$1 0-"2 510/82 7"-% 0/2+
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 !"',) ,0!"' )%0"82 !"+-',) )")- '5.+2, 9'),, 213.5.+2,–!'%) ,+'/, !")4% ,-'/.
 ,)'$!*)2 "-'#, ,)7 !"'")- .!"'/50587 !"'"/,#!, 1'23,)" %$0, 0"%'6) !"$. +'/#
 &''#"'(, &'))*, !*0-2 !-'%4) !'%'5#58%"8–8#05 ,+'/ 5"4#) &)"-% 5.+2 !"5'+
 ,+'/, !$'#3) ,0"7*) )'%"2, — ex ante $"!'#, )+ "0*+ '* 1*) 1"-5) 1!'# 214.1,)+

."(8.,% !76) )")- — 215'#"'(, 1'() !'%'5#58%"8–8#05,

 )+ ,3 1'%) &")+, 5.+2–!'% )+ "'!"'"*28 1'% )"6'., &''4!,) 9'+22 -"(2 ,9*) ,0'%8
 &'#"'( ,26-)+* ,%02 <7" ,!#+"'2 7', ,!"'"*28% !2'4, ,,2'$!, ...'3"$2, 5.+2, !'%

".!"*28 !"4")$2% &'0!"'2
 !"*28, '#'(% !"'%'5#58%"8–8#05,2 ,/'0$ )+ !"%0, !"'")-)" !"'!''-%) !.8"# ,2/"(  
 !"'!",2 !")'-% 1"'() &'($"'2 &'2"0". )+ &!"*28 %'%8 !"'"#''(!,, '"%'0% 7"62) 1!'#
 !"'"/,#!,,2 4)$ ,!73 &- .,("%-) 1'(,–!'% "7 ,$.+2 '#''#-) 5.+2,–!'% 1"/* ,!"($"'2
 ,!"*28, !)7+% -'0*2, 1$%2* "(-8, 1$%2" !$'#3 %4- !"-#2# ,3 0+4,% !"'/50587,
 ,("%- '#'( )+ 0+4,% .&'((6, !",3 "7/" ,-'%!, !)'- 1"/* ,&'0$7 &'#$%2) 0%-2,"
 7"- ;(1999) 667 ,647 (2)/# (". ,06&.%+ "4230 8"60 7". '- )"*+1 1214/97 :"/% "70
 (2004) 510 ,497 (3)5# (". ,"#$-&#("+ '- *"%. ($-)&"+&$ '-2&'$2) .$3.&3."( 2618/03
 (".  ,$.1  '-  $.1  6558/99 3"%2  "70  ,$.+2  '#'(  )+  0+4,%  .($3.&3."(  1''#-  :1),))
 .($.1 1''#- :1),)) (2000) 1,*–/0%805+ !5."+, )+ ,#'(–48.) 3 '8 ,349 ,337 (4)(#
 0+4,%) !"#4!) 3214 '4! &/ "70 ,2"( !'/50587 !"/,#!, &- !.8"# !"(("2!, !0"6)

.(0',2 1'( 0(8 )+
 ,5'+  .!')/#7,  5.+2,  !5'+%  writs–,  (8"2  !"$!.!,  )+  !280".2,  ,2/"()  ""+,  213
 !+/,)  ,#"*#,  ,0"(6"0.,  !0'$%)  -/"#,  )*%  )"(/  1"*'8  ,$'26,"  %0  :272  ,*'06,  "3
 '5.+2,  "6-"'  "7  7",  &7  !'!",2  ,-'%!  !)'-  (%7)  )"*'  ,',  "5"+.,  $037," .,-'%!,
 !$! '#"'(, 1'(, ,1"*#, writ–, 0$%#+ 0$7) &/ .,0"(6"0., '*%#% 4'.82 &'7'4% "', 7)  
 :"70 !')/#7, ,5'+, 0"7'!) .0$7 writ !$! !"-'%!% )$+ '#"'(, 1'(,2 ,#"+ ,', writ "!"7
 KONRAD ZWEIGERT & HEIN KOTZ, AN INTRODUCTION TO COMPARATIVE LAW 184–185 (3rd.
 :"2'7 )- -'.+, !')/#7, ,5'+, &- "-0", 1"'8'#, '* ,#-5) .ed., Tony Weir trans., 1998)

.303—302 '2-% ,211 +", )'-) ,Carrington ""+, ,!'%'5#58%"8–8#05, ,+'/,
 Geoffrey C. Hazard Jr., The Federal Rules Fifty Years Later: Discovery Vices  :"70  214
 and Trans–Substantive Virtues in the Fedeal Rules of Civil Procedure, 137 U. PA. L.
 ",+)* '!",2 1'() ($"'2 '#"'( ))* !-'%42 $""0, &'!'-) ,!73 &- .REV. 2237 (1989)
 5.+2,  !"5'+  ,)7  &'042%  .!"'%'5#58%"8–8#05,2  ,/'0$,2  !"-%"#,  !"'")-,2  )"(/
–8#05,  ,8'.!,2  '!("4#  1."7%  !"/0"$  ,!')70+',  5.+2,  !5'+  !"%0)  ,")"*  &)"-%
 "!'!("4#" ,#'7 1232 0%* "3 ,/'0$ '* "#-5'+ <7 "','" ,'#"'(, 1'() 8$'% !'%'5#58%"8
 Carl Tobias, The Transformation of Trans-substantivity, 49 WASH. & LEE :"70 .7('0/
 Meir :'#"'(, 1'() ,2"+''" "!'58"47, ,(0.,," !+'/) &/ ""+, .L. REV. 1501 (1992)
 Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in Criminal
 Law, 97 HARV. L. REV. 625 (1984); Lawrence B. Solum, Procedural Justice, 78 S.

.CAL. L. REV. 182, 206–214 (2004)
 98  !#'$%  !7  !"0+.72  1#'7  '#"'(,  ))*,  )+  !"#"+,  "'!"-.+,  '*  1"-5)  0+.7  ,',  215
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 ex $"!'# !$! !'+22" !2''4 !'%'5#58%"8–8#05, ,+'/,2 ,/'0$, !"0+.7 ,1*7
.!'2'(4! ,#'7 <7" !'$0*, ,#'7 "3 !"0+.7 ,!73 &- .ante

 !"-.+,,+  1*!''  1*+  ,7"1250  0-"3  7"."'-'$.&$–$-2'0  0)"/0*  0/"210
 &'042% 216.1""'* "!"7% 1)"* "',' '!",2, 1'(, )+ "2"'4 )- '#"'(, ))*, )+ !"#"+,
 )"$' ))* "!"7 ."#22 &'#"+ &'))* 06'') 90"6 1'7" ,<'(-, '#"'(, ))*, ",2 0"0% ,)7*
 ,ex ante ,!))"*, !'!0%$, ,$""0, '* 0"0% &7 '0,+ ,'!",2, 5.+2, !")'- )* )-
 ,!73) ))* !00"-!2 ,#'7 !'%'5#58%"8–8#05,2 ,/'0$, !''-% '37 ,($7 ))* !%''$2
 ,('2,–!27 !$! .(5.+2, !"'")-% 1"*8'$ '(') 7'%2 "#'7 ))* "!"7 ex post &7 <7

.,($" ,0"0% ,-0*,, ,!")'-' )+ !'*0-,
 ')70+',  5.+2%  .7"*"6#7  0-"3  !/  7"."'-'$.&$–$-2'0  0)"/0*  0/"210
 !"2/;( +")+% (42!# .'!",2, 1'(% '#"'(, 1'(, )+ "!")!) !"5-2–7) !"2/;( !"2''4
 '#'(%  7"62)  1!'#  0-&)32  ,2/"(  .!"'%'5#58%"8–8#05,2  ,/'0$,  !+$2,)  !"5)"%
 ,,-'%!%  1"()  5.+2,–!'%  )+  "!"*28  !)7+  !7  0+4  ')70+',  44"$2,  217.!"*28,
 /"82 !"-'%!+ 1"60 ,', &,%+ &'042% ($"'2% ,9* .,-'%!, !)'-) ,&'2'"82 &'042%
 220,$.+2 '#'( 219,,("%- '#'( 218,!"0%$ '#'( 1"/* ,!'#50. !"'$2"2 )-% &"0".% "#"('' &'"82

 )*% '0,+) &'#"+ &''!",2 &'2"$! )- )$ ))*, &7 ,ex ante ,"% !"*"0*, !"'")-, )*
–8#052  ,/'0$  $0*,%  9'06'  ex ante  $"!'#  ,,#-5,  '.)  ,1*)  .(!"#!+2  !"'")-,  &"$!
 !"6'.#, !('2% '#"'(, ))*, )+ "'!"-.+, !7 ))4+) 5)$,% 1!'# ,!73 &- .!"'%'5#58%"8
 0!"' '0+.7 ,+-# 0%(, .04'-" ))* 5"+. "#'7 0%(, &7 &/ ,&'#"+ &'/"82 !"-'%! )+
 40 ,-.+, 1"/* ,($7 5%',% 40 !"-/"# ex ante '#"'(, ))*, )+ "'!"-.+,+ )** 0!"'"

.5.+2, !"'")- )-
 !)(/,) ")'%"' 0+7 ,%$0 ,)'- 4!+, ))* :"2'7 )+ ex ante !"-.+,, !7 ,,2/"() ,")5  216
 !-* ,% 1"()2 &'4!+"2 0+7 ",)'-" ,!"7 )+ '!",2, ,/""'8% !")! 7)) 5.+2, !"'")-

.()'-) (7)2% <'-8 "70)
.)'-) 212 +",% 1"'(, !7 &/ "70  217

.'3"$2, 5.+2,–!'%* "5.+2–!'%" 0'(/2, ,189 $"8 ,1999–5"#+! ,!"0%$, 4"$) 1 '8 "70  218
 &'42, ,(,("%-) 1'(,–!'% 4"$ :1),)) 2064 $"8 1969–5"*+! ,,("%-) 1'(, !'% 4"$ "70  219
 24 '8 &+70%" ,!"'"*28 ") &'#42, &'.'-8, !7 "70" ,,("%- '#'( '#''#-) ($"'2 &"0".
 !"##"/!,, 4"$) '22 '8 1"/* ,&''.'6.8 &'.'-8 &'.0562 "')7+ ,,("%-) 1'(,–!'% 4"$)
–5"#+! ,!"'0$82 !")""- 4"$) 22 '8" ,156 $"8 ,1969–5"*+! ,(2 '82 1"4'!) ,!'$037,
 ,3 '50. ,042% '#"'(, 1'(, )+ !"'%'5#58%"8–8#05,2 ,/'0$, !')*!) .1709 $"8 ,1999
 0-." !"2($ 734&0 3–254//# -"%( ;509—507 '2-% ,212 +", )'-) ,$3.&3."( 1''#- "70

.(1994) 433 ,425 3* -"(. ,8&,6"&6 — *"%.
 "'!"'"*28 !7 &$"!, ,393 $"8 ,1995–,"#+! ,,$.+2 '#'#-) 5.+2, !'% 4"$) 3 '8 "70  220
 ",$.+2 '#''#-") — 4"$) 2 '8 $"*2 &4"2 0+7 — !'#50., !"'$2"2, )-% &"0"., )+
 )'-)  ,10"/  ;212  +",  )'-)  ,$.1  1''#-  &/  "70  5"0'."  ,0,%,)  .4"$)  1  '8%  &!0(/,*
–8#05,2 ,/'0$, !')*!) .83—78 '2-% ,194 +", )'-) ,1'") ;744—736 '2-% ,53 +",

 "#'(–48.) 7 '8% ,212 +", )'-) ,$.1 1''#- "70 ,3 ,042% '#"'(, 1'(, )+ !"'%'5#58%"8
.40% 7'+#, )+
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 44"$2,  .!"'/"6'',  !"#-%"!,  '#'(%  7"62)  1!'#  0""-)  0*/&6  221.'#$"0  1''#4  '#'("
 &'2"$!2 ,-'%! !")'-) !"'/"6'' !"#-%"! )+ '#"'(, (8"2% +"2'+, !7 )'%/, ')70+',
 &'($"'2,  1'(,  '0(8%  7"62)  1!'#  !5)"%  ,2/"(  ,9&$.+  222.'!",2,  1'(,  )+  &'0(/"2
 4"8'- ,&'()' :"2'7 '#''#-% &'*'), !2/"( ,!"0(/"2 !"'!",2 ,-'%! !")'- )- &')$+

223.&'0'3$ )"('/ "7 ,''052"5."7%

7&##1! 34 %2(&"& %24)"!/ /"$%!3 :(21!2 ex ante $2%&' .2

 )7  !')*)*,  ,+'/,  !7  1''.72  7",  .5.+2)  03  "#'7  ex ante  $"!'#,  224,)'-)  0"27*
 &'-'.+2 &''5.+2 &'))* '* ,$#,, !(2"- ,3 $"!'# 8'8%% .&'0$7 &'2"$!% &/ 5.+2,
 !-% ,)7 !"-.+, )"4+) +' 1*)" ,&,) &'.".*, &'50., )+ &!"/,#!, !7 &'#""*2"
 ')"4'+  )+  5%2,–!("4#2  !"-(,  )*)  %''$!2  ,3*  $"!'#  .&'#"+  &'))*  1'%  ,0'$%
 "7 ,3 '#"'( ))*2 ,76"!* "-4+"'+ !"'")-," &'%7+2, 98 )+ ,#'$% &'*'062, ,!")'-'
 5.+2,–'!%+ )** ,1*) .,'06"!" !')*)*, !")'-., 98 )- ))*, )+ "'!"-.+," ,0$7
 40 7)" ,ex ante !"-.+,, !7 1"$%) &,')- ,!")'-' )+ &')"4'+) &'#". 44"$2, "7

.ex post
 !7 %'042 50.%" ,!"#'/, ')"4'+2 &)-!2 ex ante $"!'# '* 1"-5) 1!'# ,!73 &-
 !'!0%$–))*,  ,$""0,  &"('4*  8.!#+  ,2  )+  $%32,  )-  9'),)  &'((6,  )+  "4(6",
–'!%+ )** ,1-5'' ,1*) .5.+2,–'!%% 82"-, !)4, !2/"( ,!"'!*0-2 !"052 &"('4"
 0+7 ,ex ante $"!'#% 03-',) 0+.7–'7 ,!"#'/,) !")'-', 1'%+ 1"3'7) &'+0(# 5.+2,
 &'2-5,2 ,!4'"(2 ,#'7 "3 ,#-5 .!")'-', ')"4'+ — ,7""+2, )+ ($7 (6) 40 '5#"")0

.1),) "50".'+
 .))*,  )+  "!")'-'%  !-/"#  !'#+0.,  ,-0*,,  &'042,2  )5"%2–7)  4)$%  ,7")32
 '"70  -"(2  0'%8,)  '#"'(,  1'()  ex ante  ,+'/,  )+  ,'04%2  &/  "+4!'  ,)7*  &'042%

225.0!"' !2(4"2, 5%2,–!("4#2 &)-!,)
 ,#'7  —  4(6  "7  !")'-'  —  &''#+,  12  ($7  0"$%)  +'  ,'.)+  76"2,–!$#,  ,7"-)

.5.+2,–'!% 4"$) (4)40 '8 "70  221
 7"-0 :.7.).3 !+0.% '"5'% '(') ,7%+ '.* ,,4"8., ,*),, !7 ,,2/"() ,"70 — 0%-% 9*  222
 !"#-%"! 4"$ )+ "!4'4$ 372 ,,"",% &/ 9* .130 +", )'-) ,7.).3 <8"# 1"'(" .7.).3
 &'$#2 &'""4 ,5#2)4 1*" ,4"$) (7)3 '8) 7+'0, !7 "70 — 264 $"8 ,2006–""8+! ,!"'/"6''

.139—133 '2-% ,132 +", )'-) ,!"'/"6'', !"#-%"!, 4"$ !"#+0.)
 ,)7* !"/'0$) "04'-* "%"0 +(4"2, ,1'") ,2)+ )+ "0.8 9"!2 !"'042 !"2/;( 97 ,)7  223

.154—147 '2-% ,194 +", )'-) ,1'") "70 .!"'%'5#58%"8–8#052
.7"%2% )'-) "70  224

 Robert G. Bone, Agreeing to Fair Process: The Problem with Contractarian  :""+,  225
 Theories of Procedural Fairness, 83 B.U. L. REV. 485, 522, the text accompanied by

.footnote 103 (2003)
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 0''6) $0*, )* 1'7 $5%)" ,%''$!2 "#'7 4(6 1'%) !")'-' 1'% ,3$#, $!2, .('2! ,#"*#
 '(') &'%0 &'042% 7'%! ex ante 5%2,–!("4# 226.8.7–&"*8 4$+2* &,'#'% &'8$', !7

.4(6 ')"4'+ 1'%) !")'-' ')"4'+ 1'% ,2"(2, 0-., !"88"2!,
 !((2#  "!")'-'" .&'/+"2,  )+  '(2  !"06  !"0(/,2  -%"#  ,3  $!2  '*  ,2"(  &'!'-)
 ,7'%2 ,#'7 "3* ,('(2 .'#50. '5.+2, 9'),% &'76;2, &'%7+2, !"2*% ,,06 ,0"6%
 &!"/,#!, )- ",+)* 9"8*8 :"0. 0$7) ),"#2, 9'), "!"7 )+ "'!"-.+, !7 1"%+$%
 '7(""%") 9*2 ,76"!* !'!0%$, ,$""0% &''"#'+, )-" 9"8*8, :"0. '#.) &'50., )+
 ,,2/"() .(9'),, !+/,% &"'7, &6- )+ !"2"( !"'0+.7 !"-.+, 1"%+$% ,7'%2 7', 1'7
 123, 0"6'4 '('–)- ,06, ,#%"2% !")'-', !7 &(42* 8.!# 0"-0-, !"*3 )+ ,2"626
–7) ,76"!) 9')",) )")- ,3* (-6 ,&0% ;'#50. 9'), !(%-2 !*0-2, "%+ -6"22,

 ,0!"' &'%0 &'*'), !+/,2 ,76"!* ,5.+2,–'!% )- 82"-, !0%/, )+ )')-% ,)'-'
 ,0"6% 1$%# "4(6", &/ .'!",2, 1'(,2 !"%"$ &"'4–'7" !"0+.) -'/,) &''"*'8% ,('0'
 ,!73  .-)/!,  0%*  9"8*8,+  0$7)  40"  9"8*8)  &'((6,  )+  &,'#'-)  (-%2  40  ,,06
 ,&''+')+  &'((6  )-  9"8*8)  &'((6,  )+  &#''#-%  )".'5,  )+  !"-.+,,  12  &)-!,%
 ,'"60, ,-0*,, '%/) ")7+# ")'7 &26- 9"8*8) &'((6, )+ 5%2,–!("4#2 &/ &)-!,%"
 ,0!"' 4(4"(2" 9"07 9'), ,)+2) .9"8*8, :"0. '#.) ,0!"' !2(4"2 123–!("4#% &,)
 )".'5) !"#.!,)2 !*0-2, !7 -#2'+ )"*' ,9'),) &'((6, !#'$%2 0!"' 1/",* 8.!#,

227.&0"!) !"*"07 &'#+ &'#'!22, &''+')+ &'((6 )+ &,'#''#-%
 1'% ,3$#, 0-., ,"&'0$!2", &'/+"2, )+ '(2 !"06 !"0(/, )- !"#-+',, (%)2
 )-  !%04"2  &,%  )".'5,  !"#'/,  '*  &'((6  )+  !"#-52  ,76"!*  06"#  !")'-')  4(6,
 ",3 &7 4.8 .9"8*8, :"0. 0$7) &%62 '"#'+ )- !"88%!2, !"#-5 — !")'-', $%32

 (3)*  (".  ,0*6#  '-  8&))  189/66  7"-  "70  "3*  !%''$!2–7)  ,8'.!)  !5)"%  ,2/"()  226
 ,))*  90(%  .5.+2,–'!%%  ,("%-,  )"-''%  90"6,  )-  4")$'  7)  +'7" :(1966)  480 ,477
 .0+.7,  )**  ,%0  !")'-'%"  !'0+.7,  !"0',2,  )*%  5.+2  ),#)  1"60,  !7  $%+)  +'
 7)7  "#'7  1'(,  0(8+  $"*+)  1'7  &)"-)  .!")',%)  9.,')  9'06  "#'7  !")'-',  <$(  )%7
 '#.% ,052) '-627, !7 9".,) 1'7" 4(6 5.+2 !''+- )+ ,)-#, ,052, !/+,) '-627
 )7 ('2! !"7"+# 07+',) !"*'06 &''#'-, .,052 !/0() ,."487, !7 !")-,) 1'7 .,26-
 1/", 0"0'% ("8' )- &'((6, 1'% 4(6 5.+2 !''+- — 7'," ,5.+2 )* )+ ,('$', ,052,
 )'-)  ,1#"/–1"2/7  &/  "70  ".&,'#'%  !4")$2%  &''"#+,  &''!'27,  &'#'#-,  <"/  )+  &)","
 !")'-' ')"4'+) &"42 +' ,,('2 "3'7%" ,&7 ,#, !'3*02, ,)7+," :222 '2-% ,187 +",
 !")'-' ')"4'+2 '* 7", '04'-," 1"+70, ++$,...'4(6, !*0-2’ 7", <(0#, ,2++ !*0-2%

".1/", 9'),) &'#''(!2, )+ &!"*3% "-/.' !")-''!,"
 ,'13& *"%. (1&7"( 0"+420)  7&6%$* 2.. '- '13& 0"+420 7""2"% 7709/06 7"-0 "70  227
 ,3 !2/"( ,042 1"$%) +'" :(2006) 8'#"0/ 5."+, )+ "#'(–48.) 7 '8. ,638 (24)06 0"7(.
 !+4%% ,-0*, !-% .&''"82, 9'),) (6 &#',+ 1'(, ')-% )+ &5%2 !("4#2 40 7) '$*"#,
 .5.+2, !'%% &''")! &,'4'!+ ,&'0$7 &'#''(!2 )+ &'805#'7% <7 %+$!,) +' 1"4'!
 &'%0 &''5".'+ &'%7+2+ 9*) 7'%,) ,)")- 9'),, )+ &(4!2 %)+% 1"4'! )+ ,0!, &7

".,+4%, )+ ,!''$( 1""'*) ,5'! <*, '0, ,9'),) "+(4"' &'.8"#"
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 !-%"# 4(6) 0$7 "7 ,3 (6 )+ "!#-5 0+7* :4(6) !")'-' 1'% 0-., !8'.!) '"70 8'8%
 !"#+) ,('2 ,!"7% ")*' !"'"+$0!,, '* 0"*3) +' ,"%62 !7 "#'+ 0+7 !"'"+$0!,2
 1'7  .!4("6)  ,#-5,  !7  !*.",  ,#'7  4(6–'7)  ,#-5,  &6-  .(/#*+  (6,  )+  "%62  !7
 (%)%")  &,2  !"2)-!,  0+72  0!"'  !4("6  ,',!  !"'"+$0!,%  !"%+$!,  -"(2  0"0%  ,3

228.(&)"* '.)* !'#"'""+" !'%4- 7,! !"'"+$0!,) !"8$''!,,+
 !")'-'  ')"4'+)  40  !'5#"")0  ex ante  !")*!8,,  '*  ,#-5,  &/  ,!&"$+&  7")"+)
 &'-/"# &#'7+ &')"4'+2 &/ 4'(6,) 1!'# ex ante 123,–!("4#) ,''#., !7 .,#"*# ,#'7
 4"3'$  230,&'((6,  '.)*  !"#'/,  229,&'((6,  )+  ,'2"#"5"7,  ("%'*  1"/*  ,,$""0,  !7+,%
 !"4(6, )- %"+$) 1!'# ,))*,% 232.'!4")$ 4(6 )+ &')"4'+ "7 231!'5".'+, !")!,–'7
 )+ "!"'3"$" !"'0"7'! )- !"88"%2, !"4(6,* 4(6 ')"4'+2 ex ante 5%2,–!("4# )+
 123–!("4#% &'((6, )+ 233('5!".',, "7 '+22,) &#"60 )- !"#-+# ,)7 !"'0"7'! .4(6
 )'-' "#',+ '#"'( ))* ,"3 ,+'/ '.) 234.,-0*,% !'5#"")0, ,('2,–!27* ,-0*,) !2("4
 1*+ ,&!#'$%2 0!"' "4("6" ))* &/ ,',' ex ante 5%2,–!("4#2 &'((6, !#'$%2 0!"'
 '#.) )+ 123,–!("4#% '#50., 9'),) &'((6, )+ &%62% "',+ &'0'%8 !-%!# "7 -%"!

235."% &'0$"% "', 9"8*8, :"0.
 74""( '#"'(, 1'(, )- ex ante !")*!8,) !70"4, ,+'/, )+ ,!/6, &6- ,"32 ,0!'

.Ronald Dworkin, Why Efciency, 8 HOFSTRA L. REV. 563, 570 (1980) :""+,  228
 David Rosenberg, Decoupling ;1847—1843 ,1804—1803 '2-% ,208 +", )'-) ,Hay "70  229
 Deterrence and Compensation Functions in Mass Tort Class Actions for Future Loss,

.88 VA. L. REV. 1871, 1911–1916 (2002)
.&+ ,Hay "70  230

 David Rosenberg, Mandatory-Litigation Class Action: The Only Option for Mass :"70  231
.Torts, 115 HARV. L. REV. 831, 840–843 (2002)

.1847—1843 ,1804—1803 '2-% ,208 +", )'-) ,Hay "70  232
.1,')7 ,"")#, 5845," 13–" 12 +", ,11 +", )'-) ,!0". "70  233

 )-  88%!,%  ,!'08"2  ,#'$%2  0!"'  ,'"70*  '#"'(,  1'(,  )-  ex ante  !")*!8,,  !8'.!)  234
 )'-) ,Rosenberg ,,2/"() ,"70 ,'#7'8)"0, "!"0-%, 982" !''0"7'!) !"2"(, !"4(6,
 Louis Kaplow & Steven  :"70  !"2"(  !"'3"$  !"4(6,  )-  !88%!2,  ,8'.!)  .231  +",

.Shavell, FAIRNESS VERSUS WELFARE 440–443 (2002)
 Robert G. Bone, Agreeing to Fair Process: The Problem with Contractarian  :"70  235
 1"-'5,  .Theories of Procedural Fairness, 83 B.U. L. REV. 485, 518–519 (2003)
 .!"0"4'%2 "7 !"4.82 '4# "#'7 0!"' !4("6 &/ 7', '#"'(, 1'(, )+ ex ante ,''70 "'.)+
 George Rutherglen, Future Claims in Mass Tort Cases: Deterrence,  :,2/"()  ,"70
 Compensation, and Necessity, 88 VA. L. REV. 1989, 2000–2002 (2002); Richard A.
 Nagareda, Autonomy, Peace, and Put Options in the Mass Tort Class Action, 115
 !")*!8,, )+ ,!)"*'% ,0*,, &6- ,"##''#-) &)"7 .HARV. L. REV. 747, 790–796 (2002)
 ,% '( ,,!"))*% ,$""0, !7+, (%)2 &'0$7 &'*0- &/ &'2'"82 &'042% &(4) ex ante

.'#"'(, 1'(% ex ante ')"4'+% %+$!,) '"70 ,3 1'7 '* !'0"/54, ,#-5, !7 !"$()
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 +' ,%+ 123,–!("4# 0%(% !")7+ 236.'#"'(, 1'(, )+ "!"#'/, %'%8 08$, 1"'(, !7 &(4!
 &'#'!22, &''+')+ &'((6 )+ &'805#'7, 0%(% ,&'((6, '.)* 9'),, !;#/", !7 1"$%)
 9"8*8  )*  1"0!.)  &'((6,  )+  &!2*8,)  !!)  +'+  )4+2,  0%(%"  ,!*0-2%  &0"!)
 ,4'.82 %)–!2"+! 1!#'! &7 40 ")-' — (!"00"% ,)+2)) +702 "0'(/,+ 90(% '('!-

.ex ante 5%2,–!("4#)
 .!")'-')  4(6  1'%  %''$!2–7),  $!2,  &"626%  !-''82  '#"'(,  1'()  ex ante  ,+'/
 ,&'((6 &!"7 )+ &!$""0 0".'+% &'-/"#, &')"4'+ !))"* &'((6, '.)* !"#'/,,+ )**
 ,%+ 0!"'% !2(4"2, 123,–!("4#% &!$""0 )- !"-.+,, !7 1"%+$% 7'%,) +'+ 0"0%
 ,&''!")'-'–0%) &')"4'+ &- %+''!,) <7 ,)"*' ex ante ,+'/, .!"2''4!2 ,)7 !"-.+,

.&,'.)* !"#'/,% %"+$ %'*02* &'((6, )+ &!2*8," &#"60 !7 &'8."!+ )**

728&. :! 0()

 &'.".*, &'((6, )- &''#"'( &'))* )+ &!-.+, !7 1"$%) 1"'8'#, (2"- 0272, 8'8%%
 0272,  ,"3  ,#'$%2  .!"2''4!2  ,)7  !"-.+,  ,%+  0!"'%  !2(4"2,  123,–!("4#%  &,)
 "3 ,+'/ &+''2 0272, .'#"'(, 1'() 8$'% !$""0, ,%'548.0., )+ '"#'+" ,%$0, -'62
 '#.) ,!2(4"2 123–!("4#) 5%2, !58, (6'* ,702" ,')70+', 1'(% &''#50. &'))*)
 '(* &,% %+$!,) '"70+ &''5#"")0 &')"4'+ ,)/! ,&''#"'(, &'))*, )+ &!)$, (-"2

.0!"' !")*+"2" !"2)+ !"'%'520"# !"-0*, )%4)
 !"2/;(  1!"72  4)$%  ?)-".%  ,2'+'  '#"'(,  1'(,  !"#+0.)  !-6"2,  ,+'/,  &7,
 !"%+$!,,  '*"  ,&'(/"#2  &'#""'*%  !")-".  ex ante  !"-.+,,  '*  "#'70  !"'504#"4
 &'0$7" ,)7 &''+4) !!) 1'7 ,!73 &- .,0"0% ,-0*,) ,)'%"2 ,#'7 &'.8"#, &')"4'+%
 .&''#"'( &'))* )+ ,0'$%%" !"#+0.% ex ante !"-.+,2 &)-!,) +' '* ,#482) "#)'%",)
 !2(4"2,  123,–!("4#)  ,''#.,+  9*  ,1""'*  "!"7%  !")-".  !"-.+,,  &'2'"82  &'042%
 1#""'* ,2 -'0*,) 0+.7–'7 &,%+ &'042% &/ .0!"' ,#"*# ,-0*,) ,-/,% !-''82 0!"'
 "','+ !"#"+, !"-.+,) &'-("2 "',' 44"$2," 5.+2,–'!%+ %"+$ ,!"-.+,, )+ ))"*,
 +")+  )-  ,3  0272  (2-  0!',  1'%  .&!)$,)  !"2("4,  123,–!"("4#%  "-%4''+  &'))*)

:!-(, !7 1,) !!) +'+ !"-.+,
 &7  '*  &'7"0  ,'#"'(,  ))*,  )+  ex ante  !"-.+,  1"%+$%  &'7'%2  0+7*  ,7")32
 '(')  7'%2  7",  ,9'),,  )",'#  )+  !"'")-,  !7  ,#'542,  !"#+0.%  0$"%  5.+2,–!'%

 ,''#.  ,'.)+  ,#-5)"  ,'#"'(,  1'(%  4(6  )+  !"'0"7'!)  '#"'-  8'8%%  08"$,  )-  ,-%6,)  236
 Lawrence B. Solum, Procedural  :,2/"()  ,"70  ,,3  08"$  7)2)  ,)"*'  ex ante  ,+'/)
Justice, 78 S. CAL. L. REV. 182, 184, footnote 6 and the text accompanied, and 186–

.491 '2-% ,235 +", )'-) ,Bone ;188 (2004)
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 0!"' !"*"2# 5.+2 !"'")- 1!#',% .5.+2, !*0-2% &'),"#2, &'*'),, 0.82 !)(/,
 1!2) (- "),"#'+ !"-'%! 0!"' "','  9*'.)" ,!"0+. !"$.  "/+"' ,!"-'%! 0!"'  "+/"'
 !"'")-% &'+/"2, &'*'),, 0.82 )+ ,).*2, 7", !*0-2, !"'")- 98+ 0$72 .1'(–48.
 &- "4)$% 334!' 9'), )* )+ !"-6"22, "'!"'")-% 1"*8'$, ,9'), )",'# )+ !"-6"22,
 &'*'),, 0.82% ,('0',2" 0!"' &'%0 &'*'), )+ ,+/,,2 "-%#'+ 0!"' !")"(/, !"'")-,
 )'.7! ,0+.% "2''!8' 7)" "+/"'+ &'*'),, 0.82% ,'')-,+ <7 1*!'' .,0+.% "2''!8'+
 !"'")-  )+  ,)(/,  ,',!  ,76"!,"  237,9'),,  )",'#  )+  !"-6"22,  !"'")-%  ,('0',  )-
 ,32 154 !"',) 9'06 9'),, !"'")-% ,#54,) !!) +'+ )4+2, 1*) .!'5.+2, !*0-2,

.&"'* 5.+2,–'!% ") &'#!"#+
 !"*"0*,  !"0'+',  !"'")-%  40  7)  ,'")!  !'5".'+,  !*0-2,  )+  ,!")'-'  ,7"-)
 !"'"*3 ("%'*" !"%"$ &"'4 — !'#"+70, !"/,#!,, )- ,!-.+,% &/ &7 '* ,,!)-.,%
 5.+2, !*0-2 )+ !"0'+', !"'")-% 1"*8'$ '(') ,7'%2, !"#+0. ,1*) .'!",2, 1'(%
 40  7)  !"',)  &''"+-  !","%/  &,'!"'")-+  &''#"'(  &'))*  ,9.,)"  ;,)'-'  $0*,%  ,#'7
 )-  &!-.+,  !7  !#$"%+  ,%$0,  5%2,–!("4#2  0!"'  &')'-'  <7  &7  '*  ,0!"'  &'4("6
 1'%  ,"+/"'+  !"-'%!  )+  !"'".6,  1,'!"76"!2  03/'!  "3  ,-.+,  .!'#"+70,  !"/,#!,,
 ")'7%"  +'/,)  !"-'%!  ")'7  ,5)$,,2"  ,,0+.%  "2''!8'+  1'%"  1'(–48.%  "2''!8'+

.,-'%! +'/,) &"42% 0+.!,) &'*"8*8
 "', &'((6,+ ,3 $0*,% "#'7 ex post 0!"' 4'"(2 "7 4("6 '#"'( ))* ,!&"$+& 7")"+)
 9"!%" ,!27, 04$% 0!"' ,*"2# ,-4+,) )'%"2, '#"'( ))* .9"8*8, :"0. '#.) "% &'0$"%
 ,$#,%) ,)"* !'5.+2, !*0-2, &- 40 7) %'5',) '"+- ,0!"' ,*"2# 4"'( !20) 9*
–!("4#2 ,&26- &'((6, &- &/ 7)7 ,()'-) 0"27) <".*% ,,'!"'")- 98 !7 1'542 7",+
 "', ,,-'%!, !+/, 0$7) ,(%-'(% &7 <7 ,!73 .9"8*8, :"0. '#.)+ !2(4"2, 5%2,
 &,'!"(2- !$*",% 0!"' ,%0 ,-4+, 0+.72, '#"'( ))*% &'0$"% (&,2 ($7 "7) &'((6,
 ,*'06 0!"' 4'"(2" 7)2 9'),) ,.'7+, ,3 /"82 &'042% .'5.+2, 9'),% !27, 04$%"

.ex post 5%2,–!("4#2 ,) 1!'#+ ,32 5-"2 )4+2 )%4)

 "!")-%  '"#'+,  3"$7%  4)"$2  &'+/"2,  &'*'),,  0.82%  '"#'+,  3"$7  ,&'')*)*  &'$#"2%  237
 0+7* .5.+2, !*0-2 )+ ,'!"0'+) +"4'%, !"+'2/ !7 !75%2 9'), )* )+ !-6"22,
 !))"* !")- '(') 9'), )* )+ !-6"22, !")-, !#54, 7'%! ,1–2 ,)"(/ +"4'%, !"+'2/

.0!"' ,)"(/
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