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.%#'&-# !24!
 %2  -"+–11!  1%%)!  0)#5%  19."--6–-.  20&.  (&!  :(  ,!.#0  /5$#(  !5&!  !51$!
 .&**4–*0 !.#0 7&'% 1&**4–*0 !%#2+ 7&' %*'!! 1"!'!' /23 ,& 20,1&**4–*0! !%#2+!
 /( .+"--6–-. 2#$% %() !51$% /&60&&1$ ,7$*&"+ %(&5* 7#8) ,9"(' /&*$#%$!$ -%0
 !-52! %() 1&**4–*0! !-62% 60&&1$ (#!, !("5 ,7$*&"+ %, #&"'* 1( 7#)5 &15'!
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 &*&–%2  "$,5  ",(#  ,!51$!  -#0'  &%(",&!  --#0$!  9$&(,  %*#$!  ,!"-$  %)'
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 &%85(! 3+,$' ,2#*&) .&%85(! 3+,$' /&%'#-$! !51$! %*#$ %, 1#5#"-2! %2 152,5
 7&( *#2 %) &) (#! %%)! .1#)$16! 1$&&- 7) /( (%( ,1'&&0$ !5&( !"#$1 (%% !03'!

.(1#)$16! 1$&&- 7) /( (%() !.#0! 1( ;#)(% ",+(–&( — !"#$1
 /#01' &%85(! 7&*! 1#5#"-2 ",() ,1968 15,' --05 &%(",&! !51$! -#0 ,2#*&)
 #' "#.0% &(," !&! (% '&&01$! 48,!51$! -#0 124! &+–%2 .;-#1' 7&&*2 #&! /&.#0!
 %'-$! %, !"&+0$ 1#8!51! #( #%, 1#,,#"1! %, !"-$' (%( !51$ 11% #1#'&&01!$

.611 '$2' ,18 !"2! 5"%5 ,#%&'("# %(&%#(–7' ;241 '$2' ,!)  43
 :/8  #("  .Barry Nicholas An Introduction to Roman Law (New York, 1975) 167  :#("  44
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 ,%,$%  .&%(&"!  !.#0!  1%#01  1(  /4$4%  &%355&35#-!  3+,$'  !$8$  /#&)  ,&  .2001) 2

 ./&**4! 1$)6! *#6& %2 %%)1,$, &%(#.565#- !.#0 (&! !"&$,! ,*0! &*5%#!! 6-*#-'
.Gordley, ibid, at pp. 118, 124

 1&%$"#+ 1&8&80 !03'! — Stipulatio 1"86$' -" !"#$1 (%% 1#03'! #'&&0 !-&12! ($#"'  45
.Nicholas, ibid, at p. 193 :#(" .*#($

.Francesco Galgano Diritto Privato (Padova, 2001) 876 :#("  46
 .Christian Larroumet Droit Civil: Les Obligations, les Contrats (Paris, 2003) 529 :#("  47

.1824 ;&26 ,-'&##- %, &0".(! 6-*#-! /8 :)
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 7#&2"% ",(' 1#&#8&&16! #2$,#! !24!! %2 165)' /&5#&*' .#10+,$ &5' &+%) #( #&+%)
 !(&%$%  -#0!  ".0  ",()  49.!&5-!!  &5+%  71#5!  1(  '&&01  !51$  -&52!%  1#'&&01!,
 1#'&&01!! %, '&&0$! !0#) %, "!%'8!" ,*0! 06#5! %%) 50,1&,&%,# !&&5, !(&"-%
 :"*' .!".0! 1#). %2 "1&# 71#5! ",() #( 1#'&&01!! %2 :$16! %'-$! #', !"-$% -"
 1%#01 %, /&$& /1#(' &) "#).% ;( ,& .!51$ %, &%85(! %*#$% '#"- -#0! "(,5 #.

51.!.#0! 11&")$ &'#3&365#- -%0 !"#$1! !1##&! &%85(! 3+,$!
 '&)"$)  !"#$1!  1,&"*  !%3#'  ,(&%%)  -%0)  /&.#0!  -#0  1-&-0  /2  ,1973  15,'
 1#",+(!#  ,1#'&&01!!  %,  '&&0$!  !0#)  7&&52'  52./&&.#0!  /&60&!  %,  &'&3#3&365#-
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 &*) #' 7&( !51$! -#0% 2 ;&26 %, #0#6&5' :"#2 6-*#-% 231 ;&26, &#5&,!# ,/&4$($
 (%(  !5&(  1&%(&"!  !51$!  — *&12'  !&5-!  %,  !"-$'  .!50'!!  1#2$,$  1(  1#5,%

.1#5#$$ &5&* -#0 124!' "$,5 ,#5%, !3&,' ,"1,! "'), ,!. %*#$ .1#'&&01!
 /&.#0 %, !.$ !5#, &"#38&%'#(! '%,! %, '&&0$! 0#)! ,!51$ 1-52! %, !"-$'
 !&5-!! /2 .!5$$ !".0 &*&–%2 1#'&&01!! 1( 7&&(% &(," '&&01$!, /#,$ ,!"#$1'

54.#' "#.0% '&&01$! %, #0#) %3'
.'%–1$#,1 :)% ,&*-!% ,& ,1#'&&01!' /&+&-2!# /&"&,&! /&&#5&,! 0)#5%
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 1%3'$ !*2##! .*&12' !&5-! 7&'% "1%(% !&5-! 7&' 1#,"#+$ 7&0'$ 6-*#-% 231 ;&26
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 &!#.  ,*0(  *4$  :1&2$,$–#*  !,2$%  (&!  !51$  11%  1#'&&01!!  %,  !1#!$  55.*&12%

.29 (29.11.1965 ,#"),1) 44 )"* #(" .&"'2! 3+,$% *8#5$! 7#&2") ,"1&! 7&'  49
.2349 (19.6.1968 ,0"),1) 52 )"* #("  50

 !")! ,&..." &) "$( ,;6#& '* ,.(* /&3+,$! ", .!51$! -#0 %2 /&5#&*' !1%2 7)( #. !&8#6  51
 (Consideration)  !"#$1!  1%(,  1(  !'"  !*&$'  "#1+%  &*)  !51$  11%  '1)'  1#'&&01!'
 &) ;&6#! "#*&"$ #!&%( 165)!–"'0 .24 '$2' ,49 !"2! 5"%5 ,44 )"* ."/&.#0 1"&4&% *#6&)

.25 '$2' ,!) — /&'&&0$ /5&( !"#$1 (%% 1#'&&01! #( !.#0 %%)–:"*'
 Stephen A. Smith Contract :#(" %'#-$! 3+,$' !"#$1! 1( 1#-&*4$! 1#&"#(&1% ",('  52

.Theory (Oxford, 2004) 215

.' -"+' 7%!% :) %2 '&0"(  53
 (5)3$ *"+ ,4/75'"* ', /4"", 1522/94 5"* ;154 (2)*$ *"+ ,"/( ', "/( 343/87 ("2 #("  54

.120 '$2' ,35 !"2! 5"%5 ,,3&#* /8 #(" .(/4"", 7&&52 :7%!%) 314
 (%( ,!51$ 11% 1#'&&01!! ;&26$ 12'#5 !5&(, !&5-!! 15##) &'8% 1$&#6$ !%'8! 1$&&-  55
 !&5-! (&! !5##)! ",() .(!,#"&! -#0 :7%!%) ;63 0"6 ,1965–!"),1 !,#"&! -#0% 8 ;&26$

.!(##4 !,#"* 7() .!+-1 !5&( 1#'&&01!! ,71#5! %, #1#$ "0(%
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 %,' %2#+% (4#& #5&( &%(&"! '%,! ",() ,"0( *4$ ;*&12' !51$ 1-52! %2 !"!4!
 "*8'  "(,&!%  !&#,2  ,"1%(%  !51$%  :+!&%  1*2#&$  !1&&!,  ,!51$!  ,1#5#,  1#'&6
 1#'&&01!% :+!&% !%#)& "1%(% !51$% :+!&% 1*2#&$ !1&&!, !51$, 7()$ .1#'&&01!
 ,7&2-"-$! -#0% (')7 ;&26 7#,% 0)#5% ,7&2-"-$ &5&&52' *0#&$' "#"' "'*! .!51$ 11%
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 3+,$' ,(/&"0( /&.#0' #$)) !51$ 11% !03'!! 1+&)( (#! &%355&35#-! 3+,$' %%)!

57.!"#$1 "*2! %,' 1'&&0$ !5&( !$42%,) !03'!!, (#! %%)! %'#-$!

+",/&62 2)"/-2 (1)

 %%)!$ !8&"0' "'#*$ 1$&#6$ !*&$' .'1)' :$6$' :"#4 ,&, 2'#- &%(",&! --#0$!
 58,7&2-"-$! (,#5% !$#* '4$! 7() .!"#4 "*2!% ",(' &%(",&! &3"+! 3+,$' 3%#,!
 %'-% !,&"*' 1&5#&* 1#!$ ,& /&1&2% 59.1#&(-5'–9#0 1#(##%! 7&&52% — "0( ",-!'#

60."4#-$ 7&* "*6' !2&'1 %, !"-$' 7#8) ,'1)' :$6$
 ,'#&0! 1#5&4" 1( 0&3'!% -" (% !*2#5 1&5"#4! !,&"*! !51$ &5&&52' &) %'#-$
 71#5%  1",+($  '1)'  :$6$  :#"2%  !'#0!  .1#.&.+'  8#!5%$  71#5!  1(  2#5$%  /8  (%(
 ,1(.  /2  .!%#-,–(%  !3%0!$  !(4#1)  1#,,#"1!$  25$&!%#  ,'#,  #&,2$  1(  %#-,%

61."1%(% !51$' /8 ,0"1!% !%#)& 1#,,#"1!
 ,!&%3&(' ,1+"4' .1#51$% 28#5' 1#&5"#4 1#,&"* 1#$&&- 1#"0( 3+,$ 1#3&,' /8
 &4&&##,!  3+,$'  62.&5#&"3#5  :$6$  1#24$('  :"25  !51$!  !.#0  !&5$"8'#  !&"36#('
 ,&  ,7&2-"-$  151$  %,  !03'!'  "'#*$  /(  :(  ,'#1)  :$6$  1'&&0$  !51$%  !03'!!
 (%, !51$ 11% !03'! ;#)(% /#-$ 7&( %'#-$! 3+,$! 13&,' 63.&5#&"3#5 :$6$' :"#4

 Alfredo M. Rabello & Pablo Lerner Israeli :/8 #(" .335 '$2' ,5 !"2! 5"%5 ,#%&'("  56
 Contract Law: A Laboratory for Europe? Bases of a European Contract Law (Valencia,

 Santiago Espiau & Antoni Vaquer Aloy eds., 2003) 689, 699; Hein Kötz & Axel Flessner

.European Contract Law (Oxford, 1997, Vol. 1) 56

.Calamari & Perillo, supra note 23, at p. 166 :#("  57
.1#5#$$ &5&* -#0 124!% 713—712 /&+&26 #(" .1 !"2! 5"%5 ,7&2-"-$! -#0% 7 ;&26  58

.174 0"6 ,1993–8"5,1! ,1#&(-5' 9#0 1#(##%! 1"*6! -#0% 2 ;&26 #("  59
.2220 1"- ,1984–*"$,1! ,&0".(! 7&*! "*6 1#5-1% 212 ;&26 #("  60
.1#'&&01!! %, !1#"&*!% 28#5' !. -"+–11% (') ;&26' 7%!% #("  61

 Gordley, supra note 44, at p. 338; Arthur T. von Mehren "Formal Requirements" :#("  62
 in International Encyclopedia of Comparative Law (Tübingen, 1998, Vol. 7) ch. 10, p.

57; Basil S. Markesinis, Lorenz Werner & Gerhard Dannemann The German Law of

 Obligations (Oxford, 1977, Vol. 1 – The Law of Contracts and Restitution) 38; Henry  
 (Dyson French Property and Inheritance Law: Principles and Practice (Oxford, 2003
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 3+,$ 13&, &+–%2 ."0(! *4! %, 1#)$16! !1&&! (% /( ,'#1) :$6$ 1#24$(' !1,25
 !,&"* — /1#0 /2 !.#0 1#24$(' 1&,25 (&! ",() -" 1'&&0$ !51$ 11% !03'!! ,#.
 /#10 !.#0 ",($ "1#& !'"! '&&0$ #5&( /1#0 /2 !.#0 %2#+' 7), ,1&()"( /#&) 1&("5,
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 1'&&0$ !$)6!!, /#,$ 7! ,!5$$ "#.0% ",+(–&(# ,1'&&0$ &5#&"3#5 :$6$' !51$ 11%
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 1#("#! /!&%2 /&%0 7)%# ,!"&6$' "'#2 #5&( /!&%2 1#%2'! &'8% /#,&"!, 7&%3%3&$
 05#$!  %2  :$16!  -#0!  %,  &"#-$!  0#6&5!  .7&2-"-$!  &5&&52  %2  1#%0!  !%(%  1#$#*
 0#6&5 1( /8 !*2##! !15&, :)% /(1!' 68."-&%"+" &#3&'' !"0' !*2##! #%&(# ,":*$*"

 Brox &  :#("  .1&5"#4  !,&"*'  :"#4  (%%  1#,25  "1%(%  7&%3%3&$  1#51$  ,%2#+'  .331  
.Dietrich–Walker, supra note 19, at p. 121

 151$ !', ,*"+6' /&(4#$ #5( !$#* 7#"1+ .243 ;&26 ,/&'#&0 %, &4&&##,! 6-*#-! #("  63
 ,("1%(% !51$) !"&,& !&5-! 1#24$(' #( '1)' :$6$ 1#24$(' 1#,2&!% !%#)& 7&%3%3&$
 6-*#-% 633–# 632 /&+&26 #(" .&5#&"3#5 :$6$ *&$1 ,#"* 7&2-"-$ 151$ %, !"-$' #%&(#

.&*"+6! &0".(!
 Kötz & Flessner, supra note 56, at p. 82; Murray, supra note 23, at p. 225; E. Allan :#("  64

.Farnsworth "Promises to Make Gifts" 43 Am. J. Comp. Law (1995) 359

.341 '$2' ,5 !"2! 5"%5 ,#%&'(" #("  65
 #( Evidentiary–) '1)' :$6$ 7&' 0#)&##! 1( /8 /&(#" #5( 1#"0( 3+,$ 1#3&,' ,7)(  66
 E. Allan Farnsworth Changing Your Mind: The Law of Regretted :#(" .Cautionary–)

.Decisions (New Haven, 1998) 47

 1#'&&01!" :'1)5 #', ,-#0! "&).1% 182 ;&26 /8 #(" .1#5#$$ &5&* -#0 124!% 234 ;&26  67
".!51$! 1&&5-!% '&&01$! %, #12* 1#"&$8 1( ;-,$! '1) !5#23 !51$ 1&&5-!%

.1#5#$$ &5&* -#0 124!% 234 ;&26  68
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 *#2&1"  (#!  0#6&5!  12)#  ,7&2-"-$'  !-62  1&&,2%  1#'&&01!  &'8%  1&5"#4!  !,&"*!
69."'1)'

 '#&0! /#&- /42% !"#,-! 1&5"#4 !,&"* 7&' !50'!! 1%'#-$ 1&1(##,!! 1#"+6'
 !,&"*! 70.(Ad Probationem) '#&0! 10)#!% 1#"#,-! 1#,&"* 7&'% (Ad Validitatem)
 !,&8  1,&35  #,#"&+  7&(  0#6&5'  &#5&,!#  ,!5#,("!  !&"#83-%  1)&&,  !51$!  -#0  %,
 05#$!  ,1(.–%)'  71.'"  #5&(  &1&&("!  7+!  7&'%  &1#!$!  7+!  7&'  "2+!  ,7+#(  %)'  .#.
 %'-$% 71#5! 7&' !0&, %, %#-#3#"+ /(! ,%,$% .1#$&#6$ 1#%(, ""#2% %#)& "*#2&1"
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 %2#+' !%#2, !$ ,1&%$"#+! !,&"*! :#)&"% 6&6' ,$,% %#)& 24#$! 0#6&5! &) !("5
 :$6$ #,#"&+ 7&( '1)' :$6$ !&+%, ,1&%(",&! !-&6+' 1$&&-! !,&8! /2 *0( !5-'
 1#&%$"#+!  1#,&"*!  %,  !,*0  1#5,"+%  01+  01+&  0#6&5'  &#5&,!  72.(-##*  "&8&80"
 %, !$8$% /&*2 #5( 1#"0(! 3+,$! 1#3&,' /8 ,7)( .!51$ -&52!% 1#'&&01! :"#4%
 1#.#0$%  !-&6+!  1(  %&'#!%  %#%2  24#$!  7#-&1!  /%#(  73.1#&%$"#+!  1#,&"*!  1*"#!
 6&6')  ":$6$"  05#$!  1"(,!  1(  %#-,%  9&%$$  &1&&!  7)%#  ,/&&-!  '4$!  7$  /&-#0"

.1#'&&01!%

+&7"".+22 5) 2+&/"-2 (7)

 !5&( /&**4! 1$)6! ,!&5-! 7&( *#2 %) 74.!"&*! !5&! !51$ 11% 1#'&&01! ,1&5#"-2
 %'&- #( !03'!! %2 %'-$! :$16! 7) /( (%( ,71#5! 15&0'$ 1'&&0$ 1#'&&01! 1"4#&
 !) *2 !1). (%, !&4(#3&6 "&*6$ 24#$! 6-*#-! .!".0! 1#). %2 '1)' "#1&# '&&01$!$
 "&!'$ 6-*#-! 75.8 *4 1'#3% !.#0 1#24$(' !-52#! !51$! !', ,1,"#+$ 1#60&&1!'
 "#.0% /&(). *0&–/8 /!&5, ,'&&0% !,#5 7&' /)6! %, !(4#1 (&! !51$! #', !"-$' &)

.!51$ 11% 1#'&&01!$ !".0 %2 /&%0, /&(51! &+–%2 1(.# ,!51$! 7$ /!'
 &*&  1(  %#')%  !)&"4  !51$  11%  1#'&&01!  !$)  *2  1#!1%  71&5  &5#"-2!  "#,&$'
 (&! 7() !%(,! .1&%355&35#-! 1"#6$' 1#$&#6$ 3+,$ 1#3&,' !"#-, &+) ,'&&01$!
 /( !%(,% 76.&%)%)# &8#%#&4#6 ,&1( 0#1&5 '&&0$ !,#'&8, ,/#01' !&#(" 1#&5&*$ %,

 598 ;&26 #(") "'1)' *#2&1" %2 (%# ,"'1)" %2 "'*$ "&).1! 12)# ,0#6&5! !5#, 7() /8  69
.(-#0! "&).1%

.82 (1995) 7"".*2 &.&3& 20&.2 ++"/3 :"',,"',&#2 '()*7 !"0&. ","- 9&'%&56 !5" #("  70
.429 '$2' ,2 !"2! 5"%5 ,"./012 $3-&#2 +&,)/( ,3&#* #("  71

.477 (2)($ *"+ ,"+%$ ', "+%$ 404/84 ("2 #("  72
 Malaurie & Aynés, supra  :#("  .Désolennisation  !5=)$  "'*!  !',  ,1+"4'  ,%,$%  ,:)  73

.note 19, at p. 225

 '$2' ,54 !"2! 5"%5 ,/4"", 7&&52 #(" .71#5! %, 1&**4–*0 !%#2+ (&! 1#'&&01!$ !".0  74
.324

.1#5#$$ &5&* -#0 124!% 235 ;&26  75
Steven Shavell Foundation :%,$% ,#(" !51$ 11% !03'!! %, /&&%)%)! /&3'&!% ",('  76
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 !".0! 7#&2" %, #1-*4! .7()%# 7()% /&$23 ,& !51$ 11% 1#03'! %, 1#"&*!–&(' **4%
 ./&'" /&5#)&6 #$42 %2 %#3&% '"6$ (#! ,!51$ 11% 0&3'$ /*( ",(), :) %2 166#'$
 1( #$42 %2 %#3&% #1#( 1**#2$ #' "#.0% 1#).! %2 "$#, (#!, !*'#2! /42, 7()$
 '&&01$% !"&(,$ (&!, :)' 77,/.&(#"3%(! 1( (-##* -.0% 7) /( !%#)& 1#"&*! .'#&0!
 11% !3%0!!, !,&"* !%&01)%$ !%#2 !1&&! #%&( .!51$% 28#5' 3&%0!% /&#6$ 0##"$

.1%'-1$ !1&&! (% !3%0!!, ",+( ,!"&*!–&1%' !&!1 !51$
 ,'&&01$! 7#4" %, !(4#1 (#! *0(! !"-$! :/&'4$ &5,' ;-1 #5&( !. 7#"-&2 ,"#$()
 !51,! #'4$, ,%'-$! %, #1#8!51!% "#,- "0(! !"-$!# ;!".0! 1#). %2 "1##$ ",(

.1#'&&01!! %2 :$16!, /#,$

2/0.2 +&30 5% /&+"& (4)

 1#). %2 "1##$ '&&01$! ",() (#! !03'!! 7$ !".0 1#",+( /&25#$ ",( /&'4$! *0(
 !%#2+ 24'% #5#4"' ",() !".0! 1#). %2 "1##% &(," /*( #', *&0&! !"-$! !. 7&( .#.
 /&-6#2 #5( ",() .1".#0–&1%'! !24!! %, !.% %&'-$ 7#585$ /&&- !. ",-!' .1&3+,$
 &*&–%2  !"!4!!  13&%-  %,  !(4#1  !5&!  !24!!  %,  1#"&*!!–&(  ,1".#0–&1%'  !24!'
 1'&&0$ !24!! :!$)6! 1-.0 "0( 1#-01!' :"#4 7&(# ,1#)$16!' :"#4 7() 7&( .24&5!
 1$#2% .1&**4–*0 1#'&&01! %, !"-$' "'#*$ 7() .(!13&%-) 24&5! %( !128! 28"$
 %, !(4#1 #5&! !".0! 1#). %2 "#1&##! ;-#1 ,!51$ 11% 1#'&&01!' "'#*$ ",() ,1(.

.!$)6!! 1-.0
 .".#0–&1%' 0#)–&#+&&% 28#5' !""#21! #.) !%(, ?!".0! 1#). %2 "#1&# !##!$ !$
 &)  /(  ,!".0!  1#).  %2  "#1&#  1##!%  %#)&  7)(  ".#0–&1%'  0#)–&#+&&  &)  '#,0%  %'#-$
 !3#% !&8#6! 78.!5#, '&&01$! 15##) ",() ,!. %%)$ 1#36% /#-$ ,& 1#$&#6$ 1#'&65'
 :"*% ",-' !-&6+' #""#21!, 1#&2'% 7#"1+ 7&( 24#$! 6-*#-' /8# ,/&#6$ %+"2'
 1+6#! %2 '#,0% ",+( !&! 79./&".#0–&1%'! 0#)!–&&#+&& 1&&8#6 /2 1**#$1$ (&! !',
 0#)–&#+&&%  11%  ,&,  1#2$,$!  1(  !"#"'  !"#4'  "&!'1  ",(  24#$!  6-*#-'  !("#!

.!".0! 1#). %2 "#1&##% &#3&') ".#0–&1%'

57#*2 +&3*+$2 (-)

 9+&,2 2,") 7) /( (%( ,!"&*! (#+( (&! 1#'&&01!! ,'&&01$! %, ,"#+$ "#1&# "*2!'
 5  ;&26'  1#%#%)!  1#("#!!  1(  !15&,  (%  !*2##!  .+&7"".+2  5%  :*+$27  &76*  +1

 of Economic Analysis of Law (Cambridge, 2004) 380; Stefan Grundmann "Zur dogmatik  
.der unentgeltlichen Rechtsgeschäfte" 198 ACP (1998) 457, 475

.4' -"+–11' 7%!% #("  77
 (1995) ' 9"%#/#* ","-7 +&352& +&-&$" 7&&3,5.&( !&"( ;366 '$2' ,5 !"2! 5"%5 ,#%&'("  78

.91
./4"", 7&&52 #(" .:%&(# 447 '$2' ,5 !"2! 5"%5 ,#%&'("  79
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 1$&&- (&! .1#5#,! 3+,$! 1#3&,' '#,0 7#"-&2 !5&! 1#)$16!! .!2$- !5#, 1#2$,$
 #5&!  1#)$16!!  7#&2"  81.&(-&"$(–#%85(!  3+,$'  /8  7'#$)#  80,&%355&35#-!  3+,$'
 ,:) .!",-!# !("#!! 1"86$ &+% !5#, 7#"-&2! 1#2$,$, (%( ,&%(",&! 3+,$' &.)"$
 /#%,1 1%'-% 1#*#6&! *0( !5&! 24&5 %, #1#)$16! ,1&.#0–/#"3 1#&"0( %, !"-$'
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 /( ,(#! :#+!5 .")#$% :) %2 2&*#! (%# ")$$' /&$8+ !%&8 /( 1$&&- !5&( #. 1#)$16!

83.%3#'1 (% !-62!, ")#$! %4( 1#)$16! !"4#5 ,2&*#! (% !5#-!
 ,1#"0( 3+,$ 1#3&,% *#8&5', /#,$ ,*0#&$ *&-+1 !51$! &5&*' 1(%$$ 1#)$16!!
 1#)$16!! %(",&' 84,1#'&&01!! 7$ !".0 125#$ !5&( :( /&&#4&+% !*&$ !##!$ (&! 7!',
 :( ,1#)$16!! 7#"-2 %2 72,5 &%(",&! 0#6&5! ,!,2$% .'&&0$ 0#) 1#'&&01!% !-&52$
 Promissory %, '4$% %&'-$! &#3&'' !,2$% "'#*$ ./#&-! 7#"-2 %( /! #. %, !&5+
 -#0  1"86$'  !,2$%  !)%!  #5%4(  !'%1,!  ",(  85,!03'!  0#)$  -1,!  —  Estoppel

86.!51$!

 &)*"$  #("  .("#%,  !%#2+%  ,0)1!%")  Venire contra factum propio  %%)'  ,%,$%  ,:)  80
 (1977)  )-.2  !"0&.2  #&.  51  "*&/2  '()*2  9*  :!"7&".  ","-7  !"#/(  #%&'("  #*"+%(

.146
 Lon L. Fuller & William R. Perdu, Jr. "The Reliance  :&6%-!  "$($!  1(  "&).!%  &*  81

.Interest in Contract Damages" 46 Yale L. J. (1936) 373

 Richard Craswell "Two Economic  :#("  &(-&"$(!  3+,$'  1#)$16!!  6"35&(%  ",('  82
 Theories of Enforcing Promises" in The Theory of Contract Law: New Essays

.(Cambridge, Peter Benson ed., 2001) 19, 39

 !.#0 -#0% 3 ;&26 ;(")$! -#0 :7%!%) 98 0"6 ,1968–0"),1! ,")$! -#0% 14–# 12 /&+&26  83
.293 (1990) !"0&. !&"#7 2*1+22 9&/#% "&$. %&( #(" .110 0"6 ,1974–*"%,1! ,1#5%'-

.1812 ;&26 ,-'&##- %, &0".(! 6-*#-! ,%,$% ,#("  84
 1&"'!–1#4"('  3+,$!–&1'  .Restatement (Second) of Contracts §90 (1981)  :#("  85
 ,/5&0–1"&$,% ,7&2-"-$ 151$% 1#03'! ,%,$% ,;#)(% &*) !03'! 0#)$ -1,!' #,$1,!
 Calamari & Perillo, supra note 23, at p. 258; :#(" .&%#)# 1#('4- /#%,1% ,/5&0–1#0&%,%
 James Gordley "Contract in Pre–Commercial :/8 #(" .Murray, supra note 23, at p. 316

 Societies and in Western History" in International Encyclopedia of Comparative Law

.(Tübingen, 1997, Vol. 7) ch. 2, p. 21

 ,1#5#,! !&1#6"8 %2 ,!03'! 0#)$ -1,! /( !%(,' -&$2!% #5%, 7#&*! 1"86$' :"#4 7&(  86
 0#)$ -1,!! 7#&2" &'8% %(",&' /&*$#%$ 7&' 0#)&# /&&- ,2#*&) .#(% /( #53+,$' 3%-5
 %(&5* #(" — 7#&2"! 1( %3&' (% (&%%) -%0) /&.#0! -#0 &) /&52#3 7!)# 7$*&"+ .!03'!
 '%!–/#1 7#"-2 &) !"#'6 #%, %'( ;:%&(# 533 ,529 (("5,1) ( !"0&. 7!) &%&5# 7$*&"+
 7#585$ ,& 1#)$16! %, '4$' !51$ 11% 1#'&&01! %, !"-$' .-1,!' ,#$&,! 1( "1&&$
-" (% 1%%)5 !51$ 11% 1#'&&01!! 1"86$', "0($ .!03'! 0#)$ -1,!! 6&6' %2 %2#+,
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 %, "#'4$' &#5&,!" ,&2$,$–*0 '4$ !5&!, ,"#1&##$ !(4#1) 1#"&*!–&($ %&*'!%
 %, 1$&#6$ !*&$ !#=%$ 1#&!% &#,2 (#!# ,1#'&65! &+–%2 1#5,"+% 7&&52 #5&! %'-$!
 :( ,1#'&&01!! %, '&&0$! !0#) %, 16# 7&2$ 1#)$16!! 7#"-2' 1#("% 71&5 .1#(*#–&(
 .1#'&&01!! %, '&&0$! 0#)! 1*&$ 7&'% 1#)$16!! ;-&! 7&' "&,& ",- 7&( &) 7&'!% :&"4
 7$ 25#$ "'*! /(! ."!03'!! 1&40$" &+–%2 #'4$ 1( !5&,, /*( #5&5+%, ,%,$% ,0&55
 71#5! ,*#2# 1(. ?!%#) 1#'&&01!! 7$ #( 1#'&&01!! %, "&5,! &40!" 7$ !".0 0&3'$!
 #5&(  %'-$!  #%&+(#  ,!03'!!  %2  :$16$  "0(!  *4!  !$)  *2  0")!'  12*%  :&"4  #5&(
 0&55 !'! 87.#'4$ 1( 1#5,% !&#,2 !51$! !$) *2 !03'!! 1#'-2' *&$1 12*% %#)&
 #. !03'! 6&6' %2# ,/&#6$ ;6) /#)6 !51$' %'-% *&12 (#!, !03'! %'&- &5#%+ &)
 6&6' %2 3&%0! #%&( !$#* !1&&! #%, 1#)$16!! 1#-+5 /(! .')" 1#5-% 3&%0$ (#!
 /#)6' "'#*$ /( &"!, ,'#,0 *&-+1 (%$$ 1#"&'6! 70'$ 7() ?1&' 1#5-% /#)6 #1#(
 %-,$ !51$% ,& 1#0+% #( ,:"#4! &* 166#'$ !5&( 1&' ,#)"% !3%0!!, "#"' ,73-
 1&'! 1( ,#)"% /( 3&%0!% #(#'' %#-,% "#$( %'-$!, /&%#-&,! %%)% 60&' 3#2+
 .1&' 1,&)"% -&+6!% %#)& ",( ,"1#& %#*8 /#)6' "'#*$ ",() "'*! :) (% .#(% /(
 %, !"-$' &) 7#23% 71&5 &%6-#*"+ 7+#(' .1#'&65! %, !&4-5#+ (&! 1#)$16!! 1#"&'6
 "1#& 2&8+ '4$' (4$5 ,1#'&&01!! %2 :$16$ #5&(, ,"&!.! /*(! ,!51$ 11% 1#'&&01!

.%2#+' !1#( %'&- /"3' !51$! 1( %4&5, &$ %, !.$
 -#0! 15#)1$ 1( !15&, (% ",() !*2##! !1,2 '#3 &) "#'6 &5( #%%! 1#"2!! ;"0
 (% /8 1$(! 72$% ",( ,!. "*6!% !%&8" 9"(' 1&3+,$! !%&!-!, /23! 7$ =%# ,/&&-!
 !51$! %2 -"+' /&+&-2! /&&#5&,% '% /&,% ,& ,1(. /2 .!-&6+' 1#*0#&$ 1#&2' ""#2

.1#)$16!! %, !1#-+5 %2 "'* %, #+#6' /&2&+,$ ",( ,(:,$!' 60&&1( /!&%(,)

9+&,2 5) &+&3*+$2 (2)

 .0&##"$ %'-$!# *&6+$ 71#5! #', ,/.&(#"3%( %, 7&&52) 16+15 !51$! &1"#6$ 7+#('
 1,3#5 !5&( 6-*#-! 124!# ,*'%' %'-$' 128#5! !%(, 1#)$16!' !(" !51$! -#0
 1#5$*.! 7#8) ,!51$! 15&15' 6"35&( ,& 9+&,% /8 /!', /&'4$ #5)1&& /%#( .#. !,&8
 #1$)6! !.) '4$' .(!&&"+6 7-#"% 7&&5#2$, /*( %4( ,%,$%) !51$! (,#$$ "3+&!%
 .71#5! %, 1#)$16! %2 "'*% 71&5# ,71#5! 1'#3% /8 1%2#+ !51$! 1( %'-% &5#%+ %,
 #. !%(, .!51$! 1( %'-% #1#'&&01!$ #' "#.0% %#)& %'-$! /8 /( %(#,! %(,& 7)%

 %#2+% !%#)& 1#)$16!! ,/#,&"' !"$85 (%, !51$ 1-62 %) /8 (%( ,"#!3! 7'#$' !03'!  
 '$2' ,30 !"2! 5"%5 ,#%, #(" ./#,&"! 1( /&,-$ ",( /&&%$"#+ /&$8+% "(+"$" "&,)$)

.123
 85"2'&4 476/89 ("2 #(" .!2"% &#5&,' /8 #( !'#3% &#5&,' -" "'#*$ /( !%(,! 1""#21$  87
 ","- +&%6*17 +&/.+ "553 5% 2,42 ;+#-6#"8 "+#2 /8 #(" .652 ,648 (1)#$ *"+ ,9*"&, ',
 :)% '% /&,% ,& &) /( ,!'#,0 !%(,!, ',#0 &5&( .196 (2002) 3()*7 15& /)&% +"")%

.%'-$! %, #*&4$ -" (%# ,71#5! %, #*&4$ /8 1#&!% !%#)& 1#)$16!!,
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 7)%# ,'&&01$% -" 1-52#$ !".0! 1#). ,1&5#"-2 .1&%(",&! !-&6+' !) *2 !""#21! (%
 71#5 #5&( %'-$! ",() "1#& *#2 ')"#$ 1#&!% %#)& '4$! .#' "#.0% &(," #5&( %'-$!
 1( %'&-, &$) 24&5! 1( 1#("% &#,2 71#5! !. '4$' .1#'&&01!! &'8% 71#5% !'#,1
 '"6% &#,2 %'-$! !&5-!! *2#$' /%#( ,!$)6!! 1-.0 %, 7#"-&2! 0#)$ ,1#'&&01!!
 1,'&' .1#"0( 3+,$ 1#3&,' /8 !""#21! (% #. !%(, ,&% 2#*&! %)) .!51$! 1( %'-%
 /&**4! 1( 1'&&0$# !.#0! 1( 1%%),$ — %2#+' !"&6$! (%% /8 — !$)6! ,1&+#"&(!

.!"#$1' /&"0( /&.#0' #$)
 #5&(, &$ %2 /8 !"-$ %)' !51$! 1%'- 1( 1#+)% ,& 2#*$ !(#" &5&( &$42%,)
 %, #1$)6! '-2 /&*6+! #( 1#(4#! '&&01$% #$"85 7)( /( ,"1#&!–%)% .:)' 7&&5#2$
 /%#( .'%!–/#1 7#"-2 0#)$ /&#6$ &#4&+ %'-% &(," (#! ,7)$–"0(% #' #1".0# %'-$!
 *2 !%(,% ",(' #%&+( 1#-+6 /&$&&-, /#,$ ,!. &1',0$ 7##&)' 1#"&!.' *#24% #5&%2
 :$16! (% %'-$! ",() 9+&, %2 1#'0 1%3!% 6&6' 1##!% %#)& '%!–/#1 7#"-2 !$)
 %, #'4$% 71#5! %, #'4$ 7&' !%'-! /&)"#2 #5( /( ,:)&+% 88.1#'&&01!! %2 %2#+'
 1( !5&, 71#5! /8, ,'%–/#1' %2+ %'-$!, :) %2 ;6#5 ,&%#( ,#"*% #5&%2 ,%'-$!
 :(  ,!3#,+  !5&(  #.  !&4-#"365#-  .%'-$%  !51$!  %,  !&#+4!  !"'2!'  ',01!'  #'4$

.1&",+(
 71#5%  2&*#!%  &(,"  %'-$!  !"-$  %)',  /#,$  ,"&*5  !"-$'  "'#*$  ,/#-$–%)$
 —  !2&8+  ,'8(  .!&'8%  1#'&#0$  %)  #%  7&(  !(%!#  7()$#  ,!51$'  7&&5#2$  (#!  7&(,
 /&%'-$ &5, 7&' 3'%1$ !51$! 71#5, 0&55 :8 *4' /8 1#&!% !%#)& — !+&-2 /8 =%#
 1(  2&4$  #5&(  71#5!  7)%#  ,!51$!  1(  %'-%  #1$)6!  1(  71#5  '(  ./&&%(&453#+
 !1#( 11% ",+(–&( "') !12 :( ,!51$! 1( %'-% '"6$ '( 7)$–"0(% .''–% !51$!

.''–%
 !&+%, !("#! 1+6#! %#-,% --#0$% 2&4$ &1&&! ,&3+,$! '4$! 1( "&!'!% &*) ,7)%
 2#'-% %#)& 3+,$!–1&' ,!%'-% /&)6! "'), !51$ %'-% '"6$ !51$! %'-$ ",()
 /&$&)6$ /( .71#5% /"8 #'#"&6, 1#(4#!! %,' "&'6 ;6) /#)6 71#5% "&.0!% #&%2,
 #1#'&&01!$  %'-$!  %,  !".0!  1(  2#5$%  !%#%2  71#5!  1#)$16!  1#$&#6$  1#'&65',
 %, /&"-$' ,"#$(% — !("#!! %, &5,! -%0! /8, /&)6!% ,& &.( ,!51$! 1( %'-%

.!. !"-$' %#0& — 90%'-$' 71#5! %, !2&8+ #( 89%'-$! %, 1#,,#"1!
 1#",+(!  *0#&$'  —  #$42  %2  %3#5  '&&01$!,  1#'&&01!!  '&3  &'8%  /&&#5&,!
 !&!& %'-$!, /#,$ ,!&8#6' 7#&*' :"#4 ""#2% /&%#)& — 911&"#'&.' (&! #1#'&&01!,

.!51$% /&)6! ",() %'-&, ',0, #.$ !)#$5 1#)&(' 6)5 %'-% '"6% &(,"

.20 '$2' ,35 !"2! 5"%5 ,,3&#* #("  88
.!1-.0!% ;6) #% 7&( 12) :( ,!51$' 1&5#)$ %'-% /&)6! (#!, 0&55  89

.!51$! 1( %'-% 7&&5#2$ #5&( (#! 28")# ,%'-$! 1( '&%2! 71#5!  90
.(8)5( ;&26' 7%!% #("  91
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 %'-$! %, #'4$' &#5&, %, !"-$' /8 !&+%, ,1$&&-! !06#5! %2 "$#, 24#$! 6-*#-!
 71#5' !2&8+ %, !"-$' 1#'&&01!! 7$ "#.0% 71&5 !".0! 1#). %2 '&&01$! %, "#1&# #(
 /8  2&+#$  !.  7#&2"  .71#5!  %,  &%)%)!  #'4$  12"!  %,  !"-$'  #(  92#10+,$  &5''  #(
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 7#2&3!  .!&5-!  !"4#5,  "0(%  #.)  1#",+(  151&5  7&(  :(  ,71#5'  1#,-  28#+  %'-$!
 !5&! #. !-*4! ,1(. /2 .!&5-!! "0(% 1#(*#–&( 2#5$% 7&&5#2$ --#0$!, 1#&!% %#)&
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 6-*#-! #(" .!51$! 1( %3'% 1#). ,& 71#5! &,"#&% /8 (71#5! 1( 8"! %'-$! /( ,%,$%)

.Palazzo, infra note 104, at pp. 491, 503 :/8 #(" .802 ;&26 ,&-%3&(! &0".(!
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 &0".(! 6-*#-! ;960 ;&26 ,&1+"4! &0".(! 6-*#-! #(" .!&5$"8'# 1+"4' ,!&%3&(' /&&-
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.Perspectives" 117 South African L. J. (2000) 80

 /8 .!1&$ 1$0$ 1#51$ "#6&( %, %%)! 1( 9$(% &%355&35#-! --#0$! 1( 2&5! 7#"-&2 #1#(  94
 7#"-&2! /&&- %(",&', !*'#2! ;"0 ,!,#"&! -#0% 8 ;&26' !. %%) 9$&( &%(",&! --#0$!
 "#$-' -45 9&/3"0 /($ "1##$! /#&# !51$ %2" #%&'(" &)*"$ #*"+%( #(" .!(##4 ,+#0 %,

.581 (1995)
 13&,+ 1*#-+% 96 ;&26 #(" ./&,#5! 1( 1#5#!% !"3$' #51&5 !%( 1#51$, *,0! %,'  95
 ,7&#% !$%, 7)# ,(%8"!–13&,+ 1*#-+ :7%!%) 639 0"5 &"$* ,1980–/",1! ,[,*0 06#5] %8"!

.309 (2000) 54/ +'")( 6&5#"8 ",(
 ",+(% 9%$#$ ,1#5#.$ &5&&52' 7&*–&-6+ %, %2#+% !(4#!' !5*, ,!*2##! !,&8!, !24!'  96

.1#5#.$ 7'"6 &*&–%2 #51&5, 1#51$ %3'&, %2#+% !(4#!! ,("% !,-' ,&8!% !)#.%
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 ",(  ,/&,#5!  %,  !(5#!  %,  '4$  7&'%  !51$!  71#5'  !2&8+#  1#,,#"1!  %,  '4$  7&'
 &%(",&! 3+,$! !,#"& &5&&52' .%8"!–13&,+ 1*#-+ %, !&1#"3$$ 10( (&! !12&5$
 ,,&"#$!  %,  #1#$  &5+%  1#0+  #(  /&&15,  !51&5,  !51$  %#3&'  %,  7#"-&2!  1(  %'-$
 /8 !$#* 0#"' 7#"-&2 9#$&( %2 '#,0% ",+( !&! 98.1#5#.$ /%,% &*) 7#'.&2' 7&( ",()

./&&0 /&,5( 7&' !51$ 7&&52'
 "'#*$ ",() (#! !51$ 11% 1#'&&01! %#3&' %, !&8#6! 1""#21$ #', ;6#5 !"-$
 !+#-1% !.#0 %3'% /&%#)& /&**4! ,6-*#-% 190 ;&26 &+–%2 .!'#4-–(% !+#-1% !51$'
 %, !"-$' /8 !%0 #. !("#! /(! .,("$ "&'6 7$. :#1 !2*#! 71$ &*&–%2 !'#4-–(%
 ;"0  #.)  1#'&&01!  %3'%  &(,"  71#5!  /(!  ?!'#4-–(%  !+#-1%  !51$  11%  1#'&&01!
–(%  !+#-1%  !51$'  "'#*$  ",()  &)  !%#2  6-*#-!  7#,%$  ?"0(!  *4!  %,  1#)$16!
 11% 1#'&&01! :"!%&8"" !51$ 11% 1#'&&01! %, !.$ !5#, 1#'&&01!! 3+,$ ,!'#4-
 !+#-1% !51$' "'#*$ ",() &) 1#,"#+$ 2'#- 6-*#-! :( ,/&,"#&! 1( 1'&&0$ !51$
 !("#!  /#,$  6-*#-%  190  ;&26'  /8  1#("%  71&5  :)&+%  .!8+  1#'&&01!!  ,!'#4-–(%

.!-&6+! &*&–%2 "'* %, #+#6' 715&1 !'#,1! .1*0#&$
 %, #1#,,#"1!, "#'6 &5&( ,1#'&&01!! ;-&!' &#5&,! 0)#5%# ,7%!% "&'6(, &+)
 71$ &*&–%2 !$&&-% &(," !&!& '&&01$! &"!, ,!51$! %#3&' 1( -&*4!% !)&"4 71#5!

.&5#5&'$ 1#0+ :"2' !51$

!"-&&/!%% 6"&+ .5

 "1#&  1"*8#$  1"86$  12&'-  (#!  !51$  &5&&52'  !*2##!  %,  /&5&&52$!  /&,#*&0!  *0(
 &#3&' &*&% !(' 1#&"0(! 1%'8! .1#'&&01! /#&-–&( %, !"-$' '&&01$! %, #&1#'#0%
 "'#*$ ,&12*% .!)#$5 1#)&(' !51$ 1"&6$ %, 1#",+( 71$'# 1#&"0($ "#3+ 12&'-'
 /!' !5#$3 /%#( ,/&$&#6$ /&"-$' /&-*#4 1#5#"1+ *&%#!% /5$#( 1#%#)&, 1#2&'-'
 1(  "&'6(  .1#&$)6!!  7#"-2  1(#  1#)$16!!  6"35&(  1(  1#,&%0$  7!  &"!,  ,!5)6

.&1*$2

9+&,2 +&"/.1 (1)

 /#&-–&(  7&8'  '&&01$!  %,  #1#&"0(  1%(,%  1,"#+$  !'#,1  -+6$  #5&(  !51$!  -#0
 ?(1#+#"1) /&.#0! -#0 1( %&0!% ,& !. !"-$' /(! .!51$! (,#$' /&$8+ 7&8' #( !03'!!
 1#3&,' %'#-$! &+–%2 8#!5% "0#' &%(",&! --#0$! #. !2&'-', (&! 1%'#-$! !2*!

 /&5, ",2% /&&15, 7&' !51&5, !51$ 7&'% ,!"-$ %)' %#3&'% 151&5 ",( ,%8"!–13&,+  
 #(" .71#5! %, 7#2"&+! 1%#)& 7*'#( %2 2*& %'-$!, :)% ;#+) %#3&'! !&'8%, ,7)% /*#-

.96 ;&26' ,%8"!–13&,+ 1*#-+
.63 ;&26' ,!,#"&! -#0 #("  98
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 :)# .6-*#-' /8 &#3&' %'-$ !. %%) 99.1%'8#$ 71#5! %, #1#&"0( 7!', ,1#"0( 3+,$
 7) /( (%( ,'#&0! /#&- &( %,' &("0( !51$ 1&&5-!% '&&01$! 7&(" :236 ;&26 2'#-

".#1#%,"1!' /"85 (#!
 #' "#.0% 1#).! %2 "1&# /( -" ""#21!% !%#)& 71#5! %, #1#&"0( 1%(, %2#+'
 "#.0%  (%&$$  &(,"  (#!  /&"0(  /&"-$'  &"!,  ,1#'&&01!!  %2  :$16!  "0(!  *4!,  #(
 !8&"0  !##!$  !("#!!  ,/#-$–%)$  .1#5%,"!  1*&$  1(  -#*'%  &,2$  /23  7&(  7)%#  ,#'
 ",(  1#'&&01!!  '&3  %,'  !-*4!  :)%  ,&#  ,!"#$1'  /&.#0  /#&-'  /&%'#-$!  /&%%)!$
 1%3! /%#( ,"/&&-% ,& /&.#0", %%)! %2 72,&!% /5$#( 71&5 .71#5 !51$% '&&01$!
 &5+$ /&,5( %4( 1$&#6$ !2&1" "#4&% !%#%2 !51$ 11% /&'&&01$! %2 &*$ 1#'" 1#'#0
 1&'#&0  !(4#1  '&5!%  !&#,2  1#&"0(!  1"6!  (-##*,  7()$  .1#51$  -&52!%  1#'&&01!
 7), ,/.&(#"3%( %, "1#& !'" !*&$ 1#%8% !%( /&(51' 7)#$ !&!&, ,"#'&4! 15&0'$
 !5&0'$  .7!'  *#$2%  !4"&  (%  (#!,  1#&#'&&01!  #&%2  #%3#&  7+  ,#,0%  :"34&  (%  (#!
 7#8) ,!$#* !("#! #4$&(, ,1#"0( 3+,$ 1#3&, 1#'-2' 7() *2#4 --#0$! 1&1(##,!

103.!&5$"8# 1027##& 101,9&&##, 100,!&%3&(
 %, !"-$' !0)#!! %35 %0 &$ %2 !%(,! 1""#21$ ,!51$' !2&8+ ,& 7)( &) !05!'
 ?#. !2&'- 0&)#!% :&"4, (#! ,1#5%," !1&&! (% &) 72#3! ,71#5! /(! .1#5%,"% *,0
 !0)#!! %35 7)–%2# ,71#5! 1#&"0($ 2'#5 !51$! /#&-–&(, !05! 1$&&- ,%,$% ,1+"4'
 ,1&'&3&.#+6&*  !("#!'  7&&*2  "'#*$  ,1(.  /2  104.#&%2  %3#$  1#5%,"  7()  !1&&!  (%,

./&5#)&6! 1%&35% 28#5' *0#&$ "3,$ %2 3&%0!% /&%#)& /&**4!#
 #5&%2  7()  ,!51$!  (,#$  1"&6$  7&'%  71#5!  %,  1#&"0(!  1*&$  7&'  ",-%  ",('

."*8#$–(% 6)5 &'8% 1#'&&01!# "*8#$ 6)5 "#6$% 1#'&&01! :/&'4$ &5, 7&' 7&0'!%

/-4&* $3, $&."" (7)

:2'#- 6-*#-% 237 ;&26

 #'4$' '&&01$! #1#( !5-& ,!51$! !.#0 11&") 12' 6)5 !51$% '&&01$! *0&&"
"...12 !1#(' !&!, &+)

 Alfredo M. Rabello "The Responsibility of the Donor for Breach" 18 Isr. L. Rev. :#("  99
.(1983) 118

.Carnevali, supra note 15, at p. 575 :#(" .&-%3&(! &0".(! 6-*#-% 789 ;&26  100
.248 ;&26 ,/&'#&0 %, &4&&##,! 6-*#-!  101

.499 ;&26 ,&5##&! 6-*#-!  102
 Münchener Kommentar 4. Auage, band 3  :#("  .521  ;&26  ,&5$"8  &0".(!  6-*#-!  103

.(München, 2004) 1293

 Antonio Palazzo Le Donazioni, Il Codice Civile – Commentario (Milano, 2000) :#("  104
.312
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 !##!$ (%&$$# ,*#($ &5#&8! !("5 !. %%) .1#*0#&$ 1#%(, ""#2$ !. -%0, "#'6 &5&(
 1#&#,2, 1#%(,% 12*! 1( 11% ,& ,1(. /2 105.1#"0( 3+,$ 1#3&,' /8 %'#-$ %%)

:!("#!! %, &5,! !-%0% ",-' ""#21!%

 !1#2$,$)  !$(1!  &(  ,&  6)5'  &)  "#$(!  !.#0!  11&")  12'  '&&01$!  2*&..."
".!1&")! *2#$' %'-$% :) %2 2&*#& ,(')218 ;&26'

 :&$5!%  1*2#&$  7)(  —  !1$(1!–&(  #(  !&$8+  —  !51$!  '&3  %2  2&*#!%  !'#0!
 %2#+' /&&-% (% !%#%2, !51$ 6&6' %2 71#5! %, #'4$' &#5&, 2#5$% #. :"*'# ,1#&+&4
 !*&$ #.&(' %#(,% /#-$! 7() 106.!% ,&, "#'6% &#,2 !&! #( "'6 %'-$!, 1#5#)1! 1(
 :) %2 2*& (% 57#*2 /( ,(6&8 :*&($# ,!$(1!!–&( %2 #( /&$8+! %2 '&&01$! 2*&
 %3'% &(," !&!& !51$! %'-$ ,2*& (% 71#5! ",() /8 ,'8( .1(. 12*% %#)& !&! (% #(

.%'-$! %, 1#23 (!1 !. !"-$' !%&2! &) /( ,!51$! 1(
 %#)&  !51$'  &)  7#',0'  (&'!%  ,&  .!.#0!  11&")  +%7  !2&*&  %2  1"'*$  !("#!!
 2&*#!% !'#0! 71#5! %2 1%3#$ /(! .!"&6$! 7&'% !.#0! 11&") 7&' /&5$. "2+ "4##&!%
 1#5,"+!$ 7&'!% 71&5, &+) ,(1#'&&01!) !.#0! 11&") 12' -" !$(1!–&( #( /&$8+ %2
 &5+%,  7$.!–-"+'  ,7)$–"0(%  #%  ""'1$  "'*!  ",()  /8  #(  ,!("#!!  %,  1&%#%&$!
 ",-!' /8 ""#21$ (#!# ,!51$ 1-52! %, !"-$% &*#0&& #5&( !. &,#- ?!51$! 1"&6$
 ,71#5! 1#&"0( 1#'"% ,&3+,$! '4$! &) 0#),% 7&( 7)–#$) 107.")$ #( 1#"&), !.#0 %,

108./&"165 #( /&&#%8 #&! /8+! #( !$(1!!–&( /( !5#, !&!&
 #5&%2 ?!51$ 11% 1#'&&01!! 7$ *"+5' !0%,5 !$(1!–&( %2 !2*#! ",() 7&*! !$
 (%( ,1,"#+$ !$)6!$ !(4#1) (% !+-1 1#&!% !%#)& !51$ 11% 1#'&&01! &) "#).%
 .!-62! !1")5 #', :&"(1! &'8% 1$&#6$ 1#(*#–&( "#4&% %#)&, !$ ,!$)6! 1-.0 %,'
 *2#$' /8+! %2 2&*#! /( 1#&"0($ "#3+ !&!& 71#5! &) (&! !&#("! 1#5,"+! ,&*&*%
 &5+%# ,*&&$ %'-$% :) %2 2&*#!% #&%2 ,7)$–"0(% /8+! !%81! /( :( ,!.#0! 11&")
 /8 !$)6!! 1-.0 %, 7#"-&2! 1( %&0!% ,& /( (&! 1+6#5 !%(, .!51$! 1( "6$,
 !'#,1!, !("5 .!$)6! /#,$ %'-$! %, #1-&1,' 1#("%# ,/8+ %2 !2*#! %, !"-$'
 11%  1#'&&01!  !##!$  !5&(  !$42%,)  !$(1!–&(  %2  !2*#!  .32$  1&1&&2'  #.  !%(,%
 /&)6! &) 7#23% %)#& %'-$!, :)$ 2'#5 .!).$ !24! !' 1#("% !,- 7)%# ,!51$! 1(
 %,  1#",+(%  ",('  !$#  .!$#8+  (!1  !51$!,  /&)6!  (%  :(  !51$  %'-%  1#'&&01!%
 %3'% &(," %'-$! !&!& !"-$ %)' ?!51$! 1"&6$ "0(% %'-$! &*&–%2 /8+! &#%&8

 !0$$! *4$ !0$5! 1#). %, !2&8+ %2" &-6*3 *8 ;364 '$2' ,83 !"2! 5"%5 ,"&$. #("  105
.14 ,5 (."$,1) 0& !"'()* "'&&0!#

 6-*#-! #(" ./&$8+ "&16! /( !51$! 71#5 %2 1#&"0(! 1( 1#%&3$ 1#"0( 3+,$ 1#3&, /8  106
 "If a donor fraudently conceals a defeat in quality of the :(1)524 ;&26 ,&5$"8! &0".(!
 .thing given, he is bound to compensate the donee for any damage arising therefrom"

.15 '$2' ,!) ,&-6*3 ;797 ;&26 ,&-%3&(! &0".(! 6-*#-! /8 #("
.368 '$2' ,83 !"2! 5"%5 ,"&$. ;16 ;&26' ,")$! -#0 #("  107

.295 '$2' ,!) ,"&$.  108
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 &+–%2 1#(4#!! 1( 71#5! %2 %&3!% &(," !&!& %'-$!#) 6)5! 1( "&.0!%# !51$! 1(
 ?/&&#4&+ %'-$% -&52!% /#-$ !&!& /(! /%#( .#%, :#1') #' 1#,2% #( (!51$! '&3
 .!$&(1$ !2*#! "*2! %, 1#(4#1! 1%(,% ,"#+$ !52$ 151#5 !5&( 124#$! !24!!
 ,#"*% %#)& %'-$! ,(236 ;&26 &+%) 1&5%," !"#4' %2+ 71#5!, ""'1$ /( ,&12* &+%

109.1#)$16!! %#'8 *2 ,/&#6$ &#4&+
 %, /&&-&.5! /&3'&!! 7$ /%21!% 7&( :( ,1&.#0 !&2'% 160&&1$ 124#$! !("#!!
 %#)&  !$(1!–&(  %2  !2*#!  "*2!  .!'  /&"60!  #(  /&$8+!  %2  2&*#!%  &%'$  !51$  71$

110.%'-$% -.5 /"85 #', !"-$' 1#&"0(! 1*&$ %2 2&+,!%

?+"/&7"07 &1 +&",&,"77 !&"# (4)

 6)5 6#0&& "*2!' &) -&6!% ",+( !&! ,&+&4+6 6)5% 1%'8#$ 237 !("#! !1&&! #%&(
 24#$!  7#-&1!,  (%(  .1#&5#5&''  /#&-  1#'"%  ,/&.#0!  &5&*  1#("#!  #&%2  #%#0&  /&#6$
 /#&-"  &'8%  ")$'  %'#-$!  %%)!  7$  !51$!  1(  (&4#$#  ,"*8#$–(%  6)5%  60&&1$
 *0&&  (%  /(  #&+%,  ,%"5!  237  ;&26%  (')  73-  ;&26  ;&6#!%  24#$  :)&+%  ."1#&5#5&''
 /#&-' 7*!) 120 ;&26 1("#! #. 1#'&&01! %2 %#01 (% ,(() 73- ;&26' "#$() 6)5 %'-$!
 6)5 1&&5-!% 1#'&&01! #&+%, ,"0( 06#5 %#-,% !2&4$ !*2##! !&4+#() 111.(1#&5#5&''
 &% "&!5 (%# ,-*#4# &#(" 7#"1+!, 0#3' &5&( .1#&5#5&'' (%# ,1&"#'&.' !&!1 "*8#$–(%

112.1#&5#5&'' /#&- %, %%)! 7$ 1#36% !-*4! ,& !51$ %, !"-$' 2#*$
 /&%'-$, 6#6 %, /&&5&, %2 /&%)16$ (%", (#! #. !("#! &"#0($ 7#&8&!! ,!"#()%
 /%#(  .!'"  !$)#0  !'#0'  15$#3  ,1#"0(  1#&$$2  1#"&$(  #$)  ,#.  !"&$(  113."!51$'
 !51$ 7&' !50'!! 1( "#).% ,& ,;"#8 7+#(' !.! %%)! 1( %&05 /"3' ,#5%, !"-$'
 7&'%  2,+*  +57#  7&'  7&0'!%  ,&  ,1#"0(  /&%&$'  .!51$  11%  1#'&&01!  7&'%  "1%(%
 *&$1 :$16!% !51$! %'-$ %2 1"*8#$–(% !51$ %, !"-$' /(! .2,+* 5% +&3*+$2
 #5&( "&'6! /*(! .!51$' 1&5#)$ #% 11% &5#$%(% 0&3'$ &5#%+ ?!)#$5 1#)&(' 6)5 %2
 %, 1#(5 /#&- :)' 1#("% 3+,$!–1&' %)#& ,-#0! 0#6&5 &+% /%#( ,!(3#"8 %2 :$16$

.Brox & Dietrich–Walker, supra note 19, at p. 126 :#(" .!&5$"8' :)  109
 7$#&- %2 %'-$% 2&*#!% &%'$ #!,%) "&,)$ #( 1&5#)$ !51$' /&51#5 #', !"-$' ,%,$%  110
 !"2! 5"%5 ,"&$. #(" .-.5 /"#8 !51$' !,#2 (#!, 7#)5–(%! ,#$&,!# ,1#$&#6$ 1#&2' %,
 "The donor [is liable... for] :1828 ;&26 ,-'&##- %, &0".(! 6-*#-! #(" .365 '$2' ,83
 injury caused to the donee as a result of a defect which impairs his physical integrity,

.if he was aware of the defect but failed to disclose it at the time of the gift"

 1#"&, #( 6)5 71$' /&&-% ,& 1#"&, #( 6)5 71$% '#&0" :1#5#$$ &5&* -#0 124!% 120 ;&26  111
."/&&5#5&' '&3$# 8#6$

 "!&4+#(" "*8' !&! "#$(),) &"#-$! 237 ;&26' &5,! -%0! 3$,#! ,-#0! "&).1% 185 ;&26'  112
 ./&%&8"! /&%%)! &+% 1#&5#5&'' /#&- (#! 7#"-&2! "&).1! &+%, 7()$# ,(!*2##! !2&4!,

.&12*% "1#& '#3 !. 7#"1+
.78 '$2' ,2 !"2! 5"%5 ,"./012 $3-&#2 +&,)/( ,3&#* #("  113
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 7#&4 "*2!', (#! "'*! ,#"&+ ,1#'&&01!$ !".0 2#5$% (&! 1#)$16!! 1"3$ /( .!51$
 11% '&&01$ &$, 7'#$ .1#'&&01!! 1( 7)#1$ 7-#"% %#)& 71#5! ,!51$! "'* %, &+&4+6
 *4$ 1"1#&$ 1#)$16! 2#5$% :)'#) 1&"#'&.' !&!& /#&-! &) 2#'-% *&$1 %#)& !51$
 1#"&'6! /01$ 1"86$' 1#'&&01!! 1( "&(,5 (% 2#*$ ,"'* "$(5 (% /( %'( .(%'-$!

?1#&5#5&'' /#&-$ 2'#5!
 /%,% !03'! 7&8' !51&5, !51$ 1-52! %, !"-$' ""#21!% !&#,2 1*0#&$ !&2'
 7&' &) "#).% ,& 114.(promise to pay for past services) "'2' #51&5, /&1#"&, "#'2'
 /8  71&5  7#&*!  &%#,'  .1#&1&&2'  1#(4#1  "4##&!%  1#&#,2  '%–/#1  7&'%  1&"#'&.'  /#&-
 7#23% 71&5 /(! .!51$' !"&0'! 1( %'-$! %, #&*&' "&(,! 71#5! ",() 7&*! !$ %#(,%

.!5##)! #. (%, !("5 ?"1#&' '#3! 8#6! 1( "#0'% &(," (#! &) A Contrario
 "0($  ,"'*  %,  #+#6'  .1#&5#5&''  /#&-  %,  %%)!  1(  "&(,!%  &#("  !&!  ,&12*%
 1#)&(! ,'&3! 12&'-% 6&6' 1##!% !%#)& '%!–/#1 7#"-2 1%2+! /42 ,!51$' "'#*$,
.%'-$! /23$ 1#$.8#$ 1#,&"*% %&'#!% &%'$ ,7&&52! 1#'&65' /&&#("! !51$! "&0$ #(

?5', !% 2,+* "745 2* (-)

 /&#6$ '#&0 1%3! !#=%$ 1#&!% !%#)& (&%#)# !(##4' !51$ ,!51$) !"#$1 (%% !%#2+
 %*0$' #( !,2$' 7&+#%0% #( /&#6$ ;6) /#)6' &#3&' %'-% %#)& !. '#&0 .%'-$! %2
–1-62) !51$! &+#(' 28#+ #5&( %35! ,7#"-&2) .1#,2% (% #( 1#,2% :"34& %'-$!,
 (negotium mixtum  1'"#2$  !-62%  !51$!  1(  :#+!%  %#)&  %35!  :"2  /%#(  ,/5&0
 ""#21!% !%#)& ,!51$! :"2% 60&' "1#&' &1#2$,$ %35! /( ;( 115.cum donatione)
 ,")$ — !"#$1' !.#0 %, :#+! '4$ /8 7)1&& .")$' #( !51$' "'#*$ 7)( /( !%(,
 (%#  ,!51$'  "'#*$  !.)  '4$'  .1&%$6  #%&+(  ,*#($–*2  !)#$5  !"#$1!  #',  — %,$%

.")$'
 /8  (%(  ,'#&0!  1+&)(  1#24$('  -"  &#3&'  %'-$  #5&(  #$#&-–&(  116,%35!  7&&52'
 ,#35%  &#("  ,"1'"#2$  !-62"'  (%(  ,!51$'  "'#*$  7&(  ",()  .!51$!  %#3&'%  28#5'
 %, /&&%%)! 1#5#"-2! 1( 9$(%# ,1#5%," %, !"-$' -" 71#5! 1#&"0( %, %%)! 1(

.!.#0! /#&-
 ?!51$! 1( "&'2$ #5&( 71#5! :( #-%0 1( /&&A- %'-$! ",() ,:#+! '4$' !"#- !$

.!".0' #)"2 1( #( %35! 1( ,#"*% &(," %'-$! ,!51$! 1"&6$ &5+% /&#- %35! /(

 #(" .770 ;&26 ,&-%3&(! &0".(! 6-*#-! #(" .&-%3&(! 3+,$' — donazione rimuneratoria  114
.Palazzo, supra note 104, at p. 59 :/8

.71 (1987) 1968–."3)+ ,/3*2 #&. "&$. %&( ;57 '$2' ,5 !"2! 5"%5 ,#%&'(" #("  115
 -#0% !24!' &#3&' %'&-, &+) ,&"#-$! 7#&2"! .2,+*2 /7-7 %35! 7#&2" 1( :&,$$ 6-*#-!  116
 .!51$!  "'*%  1#"&,&  "#,-  1#&!%  '&&0  #5&(  %35!  &"!,  ,(*&"8  "%35" %2  "'&*  ,!51$!
 ,/&#6$ /*( %, #%#+&3% 8#(*% #'&&0%# %'-$% /&#6$ 6)5 "&'2!% %#)& !51$! 71#5 ,!$8#*%
 !'0"!! 0)#5% ,7)( ?&(51 :)' 1#("% ,& /(! .!51$! "'* /2 !,25 #5&( %#+&3! /( ;(

.&(51 7&'% %35 7&' %*'!! 32$ ,3,3&$ ,%35! /#&-–&( %, !"-$' 1#+#"1! %,
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%#"1! ('' 6&4"/ '$ %0!1% !'"/! .6

"553 (1)

 1( %&0!% !3&%0! !*2##!, /#,$ 1#'&,0 !5,$ %'-$ !&1#5#)1'# !51$! 1#!$' 7#&*!
 &+% 117.1-#%0$% (,#5 #. !&8#6 !1&&! !) *2 .!"#$1 (%% /&.#0! %%) %2 !51$! 1#("#!
 .!51$ 15&0'' /5&(, /&.#0 %2 /8 #%#0& /*#- #52'4! /!&%2, 1#5#"-2! ,24#$! 06#5!
 +&5&%(" !5#)$, !$ %, 8#6 %() !51$% 60&&1!% %'#-$ &%355&35#-! 3+,$! 1#3&,'
 (% /8# 119,!"#$1 (%% 1&3+,$ !%#2+ %, *&0&! !"-$! !5&( !51$! 118."2/&*+ 155
 (%% 1#$&#6$ 1#%#2+ 7!', 3+,$ 1#3&, (#4$% 71&5 .!"#$1 (%% !.#0 %, *&0&! !"-$!
 #( 1#5#.$ /#%,1% !03'! 7#8) 120,!51$! 1"86$% 9#0$ ,"#+$ 7+#(' 1#"(,5 !"#$1

121.(;#)(% ",+(–&(, '#0 — 1#"0( /&%&$' #() &5#+4$ '#0 /#%,1%
 111,#$ *60–1-62 %) &) 7#23% 71&5 &"! ?!. 7&&52' 1,"#+$ !("#! !4#05 2#*$
 (&! 6-*#-! 1"3$ /(, (&! !'#,1! .#.) !50'!' /23 7&(, 7()$# ,'&3&!% !5##) %2
 /&5&&+($! ,"0( *4$ .1&3+,$ !5=-% %, '4$ 2#5$% &#("! 7$ 122,1#(*#= 1#*&)% "#4&%
 ,1#)$16!!  7#"-2  %,  #1#-+5  #(  '1)'  :"#4!  7#8)  ,#5%,  !3&,'  !51$!  !.#0  %,
 ,1+"#8! !%0!! 1( 18&&6$ !*2##!, /5$#( 7#)5 .#. !%0! &'8% 1#&!1 ""#2% /&%#)&
 !$) "&!'!% &#4" 1(. 1#"$% :( ,"/&'&#0$! /&&#5&,'" !&!1 !%0!! &) 2'-5, /#,$

.1#*#-5
 7&( 7!', 1#"0( *60–1#-62 7&'% !51$ 11% 1#5#, /&)"* 7&' 7&0'!% ,& ,+")1/
 !&5-! %, :"*' (%, ,1#5#, 1#"#4' &#3&' %'-% !%#)& !51$! &) /8 "#"' ,+",) .!&5-!
 &5&*' !*&0&! !("#!! !) *2 123."#1&# #( 8 *4 1'#3% !.#0 %, !"-$' ,%,$% ,:) .!"&,&

 1( #(" 1#"0( 1#%#2+ %2 !51$! &5&* 1%0! *2' !*$2% .-#0! "&).1% 178 ;&26 /8 #("  117
 ,5 !"2! 5"%5 ,(#. !,&8% *851$ ",() #%&'(" %4( /&33#4$! ,9&,+&% #!&)"' %, #&"'*
 &*&–%2 !1%2#! !&8#%5(' !51$! 1( %&0!% !24! .(1#'"2! 7&&52' 7#&* 1"86$') 64 '$2'

.85 '$2' ,21 !"2! 5"%5 ,7$*&"+ /8 #(" .505 '$2' ,86 !"2! 5"%5 ,7!)# 7$*&"+
 Helmut Kollhosser  :#("  !"#$1  (%%  1#"0(  1#&3+,$  1#%#2+  7&'%  !51$  7&'  ",-!  %2  118
 "Schenkung" in Münchener Kommentar 4. Auage, band 3 (München, 2004) 1250 ff;

.von Mehren, supra note 62, at p. 36; Carnevali, supra note 15, at p. 487

.!"#$1 (%% 1&**4–*0 1&3+,$ !%#2+ !5&! ,%,$% ,!(##4! /8  119
.1791 ;&26 ,!5&358"( %, &0".(! 6-*#-! #("  120

 1#2$,$! .Kötz & Flessner, supra note 56, at p. 62 ;518 ;&26 ,&5$"8! &0".(! 6-*#-! #("  121
 1#,,#"1! %, !"-$' (% — /#%,1! 7$ "#.0% ",+(–&( 7() ,!51$ %, !"-$$ %&*'!%, (&!

.71#5' !2&8+ %, !"-$' (%#
.1#*&)% #( 1#(*# #$) /&)"2 !&4-&+&*#-' /&'#,0 !$) *2 (&! 1"0( !%(,  122

 '4$!  .!",+$  -%0)  #(  !"#$1'  !,25  (#!  /!',  /&"-$  /&$&&-  .!51$  -"  #5&(  "#1&##!  123
 #5&! "#1&##! &) -" 2#'-% (%( ,"#1&##! &'8% %%#) "*6! 2#'-% "$&&1$ #5&( /&&-! &3+,$!
 1#("#!# ,!"#$1' (% #( !"#$1' 1#,2&!% %#)& "#1&##! %2#+' .!51$ 71$% /&)"*! 10(

.!"#$1 (%% "#1&# %, !"-$ %2 -" #%#0& !51$!
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 %'-% !%#)& !51$! &) 2'#-! ,!51$! -#0% (8)1 ;&26 !1&&! "#1&##' 1-6#2! /&.#0!
 (#! ,/&"0( /&6-*#-' 8#!5, &+)# ,!. '4$ 7-1$ 6-*#-! .!%&0$ #( "#1&# 1"#4' &#3&'
 "#1&##! :&,$& 7#-&1! ;"0, "#"' 124.'#&0! 12&-+% /&)"*% ",(' 1*0#&$ !("#! %%#)

.!51$ -&52!% :"* 1#&!%
 ;#+)  ,!"#$1  (%%  /&.#0!  %%)  %2  !51$!  1#5#"-2  1%0!  %,  "1#&  !'0"  1"86$

:1#&"#83- ,#%, 1%%#) ,"/&'&#0$ /&&#5&,"%
 !(4#1)  "4##&!%  /&%#)&  ",(#  ,!-&-0'  /&"*6#$  /5&(,  /&.#0  %2  !51$!  1%0!  .1

.(Contratto Innominato) 7#4"! 1&&$#5#3#($
 !(4#1 !5&! — !"#$1 (%% #( !"#$1' — !.#0! 1#!$ /!', /&.#0 %2 !51$! 1%0!  .2
 ./5&0' #( !"#$1' 1#&!% 1#%#)& 1#0&%,! #( !"&$,! ,%,$% ./&**4! 13%0! %,
 /0#)' 128#+ 1#0&%, %, !"-$' 1#)$16!! 7#"-2 1%0! /( !%(,! !%#2 7()
 '1)'  *#2&1  3+,$!–1&'  ,#"*&  /(#  ,/#&6  &*&%  !.#0!  1(  (&'!%  /&**4!  %,
 #(4$& ,!51$! &5&* %, 1#5#"-2! 1%0! 1#"$%, &% !("5 ./5&0–1"&$, %, !"-$'
 &+%  1#5,"+  %,  /&%'#-$!  /&%%)!  1#24$('  #%%!  1#&2'%  7#"1+  3+,$!–&1'

125./&**4! %, /12* *$#(
 !"-$!  .!51$  "*8'  /5&(  :(  /1#!$'  /5&0–&.#0  /5&!,  /&.#0  %2  !51$!  1%0!  .3
 -%0 ,"#+$ 7+#(' 14$($ !*2##! &) /&(4#$ #5( 7() .!%(,!! (#! "1#&' "#"'!

.!%(,!! /#01% !51$! 1#5#"1+$

 1#'&&01!'  1#5*!  ,(()235  ;&26  1#("#!  1(  !%(,!!  %2  %&0$  24#$!  308  ;&26
 #( !".0! 1#). %2 "1&# /( !%(,!! 7$ #' "#.0% &(," !&!& (% %&(,$! :!51$ 11%
 %, !-*4!% ",(' 1#!1% /#-$! 7() ./)6#$! %2 :$16!' #'4$ 1( !5&, %(#,! /(
 !"-$' (%( ,!%(,!% 1#'&&01! %, !"-$' 7() "'#*$ 7&( &) '% /&,% ,& .#. !%<@-!
 1&' %'&- &5#%+ /( ,-#0! 06#5 &+% .%(#,! &*&% "'2#! 6)5!# ,!1,25 "') !%(,!! #',
 %&*'!% — !%(,!, ;( ,#' "#.0% %#)& %&(,$! 7&( ,!.! 6)5! %2 :$16$ (#!# ,!%(,!'
 ,!)#"( !+#-1% ,#$&, 15&0'' !5&( #%&+(# ,1#%2' %, !"'2! 15&0'' !5&( — !51$$
 &#5&,  ,6)5!  1".0!%  *2#$  2'-5  #',  !"-$',  ,7()$  .#2'3$  &2"(  '4$'  "'#*$  7),
 7&0'!% 2&4$ &1&&! 7() 126.1#(*#–&( %, /&&1&&2' /&'4$% %&'#!% %#%2 !%(,!! "3,$'

 ;1236 ;&26 ,&-%3&(! &0".(! 6-*#-! ;1687 ;&26 ,-'&##- %, &0".(! 6-*#-! ,%,$% ,#("  124
.115 ;&26 ,/&'#&0 %, &4&&##,! 6-*#-!

 &5&* -#0 124!% (()187 ;&26 #(" .109 (1998) 1967–0"3)+ ,!"/*&)2 #&. "5" &%"&, #("  125
 !.#0! :#1$ 2$1,$ (#!, &+) ,/&**4! %, 12*! *$#( &+% ,"#+& !.#0 &) 2'#-! ,1#5#$$

.7&&52! 1#'&65$#
 1&'  %'&-,  &$  &)  !523!  1(  1&"'!–1#4"(  %,  3+,$!–&1'  #0*  !",2–!5#$,!  !($'  126
 #', !"-$' "'#*$) '4$' &#5&, 6&6' %2 &#5&+ 2#5$% &(," "+6$ /&5, #' "8# !%(,!'
 Kirskey v. Kirskey 8 AL. 131 :#(" .(/5&0–"#&* %'-% !03'! 6&6' %2 1&'! 1( ")$ /*(
 ./5&0–103'! %, !"-$' !'#3 1#)$16!! !$) *2 !%(,' 1&"'!–1#4"(' /&5* .($ .(1845)

(,#5!  1(.–%)'#  ,Restatement (Second) of Contracts §90 (1981)–!  7'#$)  /&&-  /#&)
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 &3+,$! '4$! 1( 1#5,% !'&6 7&( !&'8%, ,!$42 !%(,!! 7&'% !%(,!% 1#'&&01! 7&'
./&&-!

 !*2##! !)"2, "0( &#5&,% !"#,-! !%(,% '%!–1$#,1 1( 12) 1#5+!% &5#4"'
 !51$ 11% 1#'&&01!! 7&' 60&! "'*' ""#21!% !&#,2, !%(,% &15##) .1&0)#5! !-&-0'

.,*-B! /&-!% !03'!! 7&'%

)-#;2& +&,*1, ,2,+* (7)

 ,7&&52! &+–%2 ,1#&!% !%#)&, 127,1#5$(5 1"86$' ,*-!! 1( !"&*8$ 1&%(",&! !3&,!
 2'#5  1#5$(5  7&'%  ,*-!  7&'  %*'!!  &5#&2!  "#,&$'  128.1#&3"+  #(  1#&"#'&4  1#"3$%
 /&6)5  %,  6#0&&  #5&!  ,*-!  &)  "$#%  71&5  &53,+  7+#('  .7#4"!  1"!4!  %,  *#2&&!$
 3+,$!  13&,  &+–%2  ./&$&#6$  /&,5(  1'#3%  1&,25  1#5$(5  *#2'  ,1#$&#6$  1#"3$%
 1$#2% .Charity 7&'% Trust 7&' !50'! #' ,&# ,1#5$(5 %, 8#6 ',05 ,*-!! ,%'#-$!
 (Stiftung;  1&3+,$!  1#&,&(!  1"86$'  '%#,$  ,*-!!  &%355&35#-!  3+,$'  ,1(.

129.Fundación)
 1("#! %, !(4#1 1#&!% /#&) %#)& ,*-!! '1) ,1979–3"%,1 ,1#5$(5! -#0 &+%
 !3&%0!  !*2##!  .!,#"&!  -#0%  147  ;&26  &+%  !("#!  #(  !(##4  ,&5#&"3#5  ,*-!  '1)
 "(,5 &"#'&4 ,*-! &"!, ,&3"+ ,*-!% !5##)!) ,*-!% 1#5$(5 7&' %*'!! 1( "&6!%
 1#5$(5 '1)" 0#)$# ,*-! '1) 0#)$ "4##&!% !%#)& 1#5$(5 &) 2#'-%# ,(6-*#-% 9#0$

."&**4–*0
 ,!(##4! 1#("#!$ 2'#5 1#5$(5! %, !0#) ,!(##4 1#24$(' ,*-! /&-$ /*( ",()
 7&' 1&**4–*0 1#5$(5 1"&4&' "'#*$ ",() :( .0#5$! 7#4" 1( /&&-% 3+,$!–1&' %2#
 1#5$(5! &"!, ,1&%(",&! !3&,! &+–%2 1#'&&01! "4#& #5&( ,*-!! '1) ,/&&0 /&,5(
 ,#.) !"'2! !$&&-1! (% *#2 %) .7$(5! &*&% /&6)5! 1"'2! 28"$ -" %2#+! %( 1(4#&

 James Gordley "Enforcing Promises" 83 Cal. L. Rev. (1995) 547, :#(" .7#&*% 0#1+ "(,5  
.579

 &'8%# ,1929 ,1#,*-!! 1*#-+' ,*-! %, &%85(! %*#$! 1( 9$&( &%(",&4"(! --#0$!  127
 (%  1979  15,'  1#5$(5!  -#0  1-&-0  .;-#1'  "(,&&  &1*!  7&*!  &)  2'-5  /&&1*  /&,*-!
 ,3,#3$  "1#5  ,*-!  7&'%  1#5$(5  7&'  %#'8!#  ,*6#$'  :"#4!  %,  #&*  "#"'  7#&+(  !*&%#!
 '()* ",&"% "1#5$(5! -#0' ;85 &5'(" 7$6&# 2,#!& #(" 1#5$(5! -#0 %, 1#&2'! %2 .!2$-

.282 ($",1) .
 ;:%&(# 19 (2003) "+1&&)2 /#.* :2#-6 "3/&65 +&"&,*1, 5% "/&7"6 .&#"( 8"'*5. /&&0 #("  128
 (1)( '()* "/%) "&#4$!# &#4"! 7&*! — %(",&' 1#,*-!" 7%+- /!"'( ,/&#'553 /!"'(
 Pablo Lerner "Foundations in Germany and Israel: The Legal Framework" ;67 (."5,1)

.36 Isr. L. Rev. (2002) 41

 Werner Seifart & Axel von Campenhausen Handbuch des Stiftungsrechts  :#("  129
 (München, 2nd ed., 1999) 26; Rupert G. Strachwitz Germany, Foundations in Europe

.(London, Volker Then & Peter Walkenhorst eds., 2001) 133, 136
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 !*0(!!  ;"0,  (&!  ,24#$!  0#6&5!  &+–%2  ,!(4#1!  .!&+%)  '&#0$  1#5$(5!  "4#&  7&(
 1&**4–#* !"!4! %, !(4#1 1#&!% !%#)& 1#5$(5 %) &) 2'#-! /.&%(#*! "$,5 1&0#5&$!

.(&5#&"3#5 '1)) 1&**4–*0 !"!4! %, #( (7$(5! /2 !.#0 &+–%2)
 ,*-B! 1"86$' ;6) /#)6 1#5$(5' #&*&% "&'2& &) &5#$%( /2 /)6$ &5#%+, 0&55
 /(!  .,*-!  '1)  '1#)#  7#&"3#5%  :%#!  !.  :"#4%#  ,/&*%&  !$)  "#'2'  (1#5$(5)  &3"+
 "#.0% &(," 7$(5! 7&( 1#)$16! %, !"-$' &) !,#"&+ !51$! &5&* %, 1&"#&, !%0!
 7$  !".0  125#$  %'-$!  %,  #1#)$16!  ,!51$  11%  1#'&&01!  %,  '4$',  *#2'  130?#'
 %#)& #5&( (,*-!! '1)) &**4–*0! 1#5$(5! '1) /42 1#5$(5 %, !"-$' ,1#'&&01!!
 11% 1#'&&01! %, !"-$' ",($ !5#, 1&3+,$! 1"86$! &"!, ,1#)$16!% 6&6' ,$,%

131.!51$
 '&&0 #5&( ,*-!! "4#& /#&!% 7#)5 ?7$(5! 7&'% 1#5$(5! "4#& 7&' !.#0 %, #5&* !$#
 "*8' !5&! 7$(5! &5+% %35, 1#'&&01!! :( ,"4#5 /"3 ,*-!! 7), ,/&6)5! 1( "&'2!%
 !(%!# 7()$ /(! .(1#+#"1) /&.#0! -#0 &+% #1#( 2#'1% 71&5# ,"'* %)% 1&.#0 1#'&&01!
 &5&* 1%0! 0#)$ 1#5$(5! "4#& %, !".0 1#). %2 "#1&# #( 1#)$16! ,#"*% ",+( !&!&

.!51$ 11% 1#'&&01! 7&'% &**4–*0 1#5$(5 '1) 7&' 7&0'!% :&"4 ?!51$!
 (&! 1&5#&"3#5! !,&"*! (1&**4–*0 1#5$(5 '1)) ,*-! '1) %, !"-$' ,+")1/
 ,#"*! '1)' *#2&1! ",($ "1#& "!"#$0" !,&"* #5&! &5#&"3#5! '1)! .1&'&3#3&365#-
 "4#&#  ,'&&0$  0#)  !##!$  #5&(  &**4–*0!  1#5$(5!  '1)  ,+",)  .!51$  11%  1#'&&01!%
 (%% 1#5$(5 %2 %&0!% &#(", ',#0 &5&( ./)6! /&&- /( -" 7$(5! &+%) '&#0$ 1#5$(5!
 %) 1#5$(5! '1)$ #' "#.0% &(," 7$(5! !"-$ %)', 7()$ .!51$! "3,$ 1( !"#$1
 /&'3#$! %, /1#)$16! ,/&6)5 1"'2! %, '4$ 7&( *#2 %) ./&6)5! 1( "6$ (% *#2
 ,!51$ &5&&52' -" #5&( %*'!! .!03'!! 1+&)(% !%&2 ,$,% !%#)& !5&( /&&%(&453#+!
 1#5-!% &*) !51&5 (% 1#'&&01!! /( .!1&$ 1$0$ 1#&3+,$ 1#%#2+% ",-' /8 (%(
 ,1(. 1$#2% .1#'&&01!! 1( *')% '&&01$! %, #&,"#& %2 ,71#5! 1#$ "0(% !51$! 1(
 7&( ,,#)"! 1( "&'2! (%# 1$ 1&**4–*0! 1#5$(5! "4#& /( ,!(##4 %, !"-$$ %&*'!%
 /5&(  /!#  ,/&,"#&!  1(  1'&&0$  !5&(  (&!  — 132'&&0$  0#)  1&**4–*0!  1#5$(5!  '1)%

.(7$(5! 7&'% "4#&! 7&' /)6!' "'#*$ 7) /( (%() 7$(5% ,#)"! 1( "&'2!% /&)&"4
 1#5$(5! !"-$ %)' &) 2#'-%# &3+,$! '4$! 1( 3,+% %#)& --#0$! !&! ,&12*%
 %, 7#&2"! 1( %3'% 2&4$ &1&&! 7)% .,*-!! "4#& 7&'% 7$(5! 7&' /)6! %2 166'1$
 ",+( .1#5$(5 1"&4&% /&)"*) !(##4! #( !.#0! 1( "&(,!%# ,&**4–*0 1#5$(5 '1)

 %, 8#6) ,*-!! 1( "&*8!% %'#-$ ,1&5$"8! !,&8! 1$8#* ,1#*0( 1#&%355&35#- 1#3&,'  130
 ". !. 7#&+( ."0(! *4! %, !$)6! (%% '&&01$ ,*-!! "4#&, /#,$ ,+"--6–-. +&7"".+2
 Lerner, supra note :#(" .7#8&2 #5%4( (#4$% %#)& #5&(# ,%'#-$! 3+,$! 1"#6$% 7'#$)

.128, at p. 52

 ,*-!! "4#& &*&–%2 /&6)5! 1"&6$–&( ,7$(5! 7&'% ,*-!! "4#& 7&' !.#0 /&&- /(, 7'#$  131
./)6! 1"+! 7&8' !2&'1% 7$(5% !%&2 ,$,% !%#)&

.642 (2004 ,1&2&'" !"#*!$) 1979–'"5)+ ,+&,*1,2 #&. /") !$%, #("  132
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 #. !-&3-"+ .7#&"3#5 &5+% (1#5$(5 !.#0) !.#0! !,2&& &3"+ ,*-! %, !"-$' &) 2#'-%
 !%#2+ 1#32% &#("# ,/&5, :"#(% ,$$1!% 1#%#)& ,*-!! 1#"3$, :)' ',01!' !'#,0
 !4#", &$#) &"#'&4! ,*-!% "$,&& ",*-!" 05#$!, '3#$ ,'8( .1*0#&$ 1#&%$"#+' #.

.(1#5$(5 /)6! !,2& — "&3"+" ,*-!

!&,,.–,/% !"-&&/!%% :- +#3

 6-*#-' !51$! !.#0 1( 1'42$ !*2##! !', :"*% /&"#,-! /&3'&! !$)' &15* !) *2
 !03'!!  :#'  "7&(,  !$"'  7#*5  12)  .6-*#-'  ",&,  !$"  1(  &101&5  ,"$#%)  ,24#$!
 #()  "#'&4%  !5#+  &5#%+  ",()  /&7"65  2.'72'  "'#*$  2#*$  "&'6!%  !65(  133."#'&4%
 ,1$&#6$ !$&,$' -%0 #%3&& /&,5( !$), :) &*&% (&'!% !5##) :#1$ (1$&#6$ !4#'-%
 /&(51'  *$2  #(  1,-#'$!  !(4#1!  1(  8&,!,  &$  &+%)  -"#  :(  '&#0$  (#!,  :#1
 ("#- ",( 134,1&**4–*0 1#'&&01! %, %*#$! 1( !. ",-!' 9$(% 2&4$ &5( ./&$&#6$
 1"#6$%  /&)&&,!  /&6-*#-!$  %#*8  -%0'  %'#-$  ",(#  135,1&$)6!!  !6&+1!  %2  "8&1
 ,!5(&.&(#%  ,%8#3"#+  ,!&%3&(  ,9&&##,  ,!&5$"8  %,  /&6-*#-!  1$8#*  ,1&%355&35#-!

136.*#2# /&"4$ ,-'&##- ,#-&6-$
 138,1&**4–*0 1#'&&01! !' 1#("% 71&5, 137,1".#0–&1%' !24! %, !"-$! 1( (&4#!%

 /#8"1) ""#'&4% !03'!" &#3&'' ,$1,!% &1"0' :1&0#5&$ !"2!' !.! -"+! 1( 0#1+% &#("  133
 /8 ,$1,!% ",+( !&! /%#( ;"Promise of Reward" &(-&"$(–#%85(! 3+,$' !5#)$, !$%
 1(# ,"0&3'$" !5)( !03'!! 0&3'$ 1( .""#'&4% 6"+ 103'!" #( "%#$81 103'!" &#3&''
 ,"24&5"# "2&4$" /&&#3&'' ,#$&,$ 25$&!% &*) 1(.# ,"24'$" !5)( !$&,$! 1( 24'$, &$

.!.#0% %%)–:"*' /&60&&1$ ",(
 .:%&(# 162 (2001) +"--6 -.2 +&7"".+22 "5"% #%'+ :&"+6' !'0"!' (,#5! 1( &101&+  134
 Pablo Lerner "Promises of Reward in a Comparative Perspective" 10 Annual :/8 #("

.Survey of Int'l & Comp. L. (2004) 53

 Luigi Moccia "Promessa e Contratto (Spunti Storico Comparativi)" 40(1) Rivista :#("  135
.di Diritto Civile (1994) 819, 822

 Bucher, infra note 152, at p. 97; Antunes Varela Das Obrigaçoes em Geral  :#("  136
.(Coimbra, 1991, Vol. 1) 429

.1#5#$$ &5&* -#0 124!% (')166 ;&26  137
 1$)6!' :"#4 7&(# ,#1"!4! &+% #124!$ #' "#.0% (% 2&4$! 1( 1'&&0$ !24!!, !. 7'#$'  138
 !.#0 /2 7&&52 #5% ,& &.( ,/)6! %, !(4#1 (&! 1#"&*!!–&( /( .#12&*&' &* (%( ,24&5!
 '()* ",&"% "?*'%' !-&35$6 /5$(! :!&4+#(# 1".#0 &1%' !24!" ,3&#* &5&6 #(" .!&4+#(
 162 '$2' ,134 !"2! 5"%5 ,"5"% ;197 '$2' ,30 !"2! 5"%5 ,#%, ;282 ,275 (."$,1) '&

.:%&(#
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 ;&26 %, (#! /&&-! "*6!! .1&**4–*0 1#'&&01!' 1,"#+$ !")! &%(",&! 3+,$' 7&(
 2"2+) 5&3" 2"",(2" :/&('! /&"'*' -+16$ ",( ,(+&6 (&%%) -%0) /&.#0! -#0% 2
 "1#5#4" ,8+$" -" !&+%, 1&$)6!! !,&8! %2 &%(",&! --#0$! 72,5 !) *2 139."/&7"65
 &#5&,% !'#3 1#5$*.! 1"4#& 6-*#-! 15)! ,&12*% .7#4"! 1&&$#5#3#(% &#3&' 1##!% %#)&

.!3&,!

!&,,.–,/% !&73)1% %'"$3% .1

 7$  1-1#5$  !5&(  24#$!  6-*#-'  1&**4–*0!  1#'&&01!!  1(  %#%)%  7#&2"!  #&5+  %2
 ,"#+$ &#3&' 11% !3&%0! !*2##! &"!, ,&**4–*0 7#4"% 71#5 6-*#-!, 1,"#+$! !")!!
 %, !1#2$,$ &!$ 7&'!% &#("! 7$ .24#$! 6-*#-! %, &%%)! -%0' 1&**4–*0! !%#2+%

.1&**4–*0 1#'&&01! 7&'% !5&' ",-! !$# ,1&**4–*0 !%#2+
 #5( ",() 140.(3 -%0) 1&3+,$! !%#2+' -6#2! -%0! (#! 6-*#-' /&,#*&0! *0(
 #(  1#5,%  ,"#4&%  !1"3$,  7#4"  1"!4!%  /&5##)1$  #5(  ,1&3+,$  !%#2+  %2  /&"'*$
 ,!",2–2,1!  !($'  !+#51  !%'&-  1&3+,$!  !%#2+!  1"#1  ./&&3+,$  /&60&  %3'%
 (%( ,&5$"8! 3+,$' -" (% %'#-$, 05#$' "'#*$ 141.Pandektistik 1%#)6( 1"86$'

142.&%355&35#-! 3+,$! 1#3&, %)'
 %'&-  %(",&'  --#0$!  &"!,  ,&%(",&!  3+,$%  ".  #5&(  "1&3+,$  !%#2+"  05#$!
 1#",)!  -#0#  1#0&%,!  -#0  ,!,(!  1#&#).  &##&,  -#0  7#8)  ,/&5#,  !-&-0  &"'*'  #1#(
 1#5#"-2! 1%0! %2 "'*$ (&%%) -%0) /&.#0! -#0% 61 ;&26 143.1#6+#"3#+(!# 1&3+,$!

 (1971) 8 !"'()* "!&1#%#'8# ,1970–%",1 ,(&%%) -%0) /&.#0! -#0 124!" &-6*3 *8 #("  139
 (1978) '()*7 +&$* "$"#$% !5$.! #( "#'&4% /&1#"&,# /&6)5 124!" &-6*3 *8 ;109 ,105

.(""#'&4% /&1#"&,# /&6)5 124!" &-6*3 :7%!%) 103 ,84
 1&3+,$! !%#2+' -6#2! -"+! ,(BGB — &5$"8! &0".(! 6-*#-! 7#8)) /&"0( /&6-*#-'  140
 7##)1$ &%(",&! --#0$! /( !%(,' 7#*% /#-$ ,& ."&%%) -%0" !5#)$, !$ :#1' (4$5
 -%0%  ",('  0#)&##%  "'2$  .#(%  /(  ,"&%%)  -%0"  %,  %*#$!  1(  9$(%#  !.  7##&)'  1)%%
 ,#(" ."1#& !'"! 1&1#2$,$ 24#$! -#0' 1&3+,$! !%#2+! %, !'#%&, &) &% !("5 ,&%%)!
.&5$"8! %*#$! 1( #4$&(, /&,*0! /&6-*#-! *0( #5&!, ,,*0! &6#"! 6-*#-! 1( ,%,$%

 #("  ,7#4"!  1"!4!  7&'%  !5&'  ",-!  %2#  ,&5$"8!  3+,$'  "1&3+,$  !%#2+"  8,#$!  %2  141
 Werner Flume Allgemeiner Teil des Bürgerlichen Rechts (Berlin, :1&6%-! !*#'2! 1(

.1965) 23

 /&5&0'$ #5( "'6!! &"'*' &) /( ,"1&3+,$ !%#2+" 05#$' !*2##! !,$1,! 1&0#5&$ !5&0'$  142
 "1&3+,$ !-62" 05#$' ,$1,$ &5$"8! "#-$! ,7)( ."1&3+,$ !-62" 05#$' ,#$&,' /8
 :( ,#%%! /&8,#$! &5, 7&' 7&0'!% /5$#( ",+( 1#$&#6$ 3+,$ 1#3&,' .(Rechtsgeschäft)

.&%(",&! ",-!' 1#&0#5&$ 1#&#-*% 65)&!% :"#4 7&(
 -#0 ;220 0"6 ,1965–!"),1 1#0&%,! -#0 ;248 0"6 ,1951–("&,1 ,!,(! 1#&#). &##&, -#0  143
 :") ,1996) +&."5)2 #&. -"' 7"!( #(" .120 0"6 ,1962–'"),1 1#6+#"3#+(!# 1#",)!

.381 ((
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 1( /&%&0$ !. ;&26 1#24$(' .!.#0 "*8' 75&(, "1#&3+,$ 1#%#2+" %2 /&.#0! -#0 %,
 7#"-2 1( !5#,("'# ,("'# ,&%(",&! 3+,$! %%) %2 (&%%) -%0) /&.#0! -#0 1#5#"-2

.'%!–/#1
 1#",)  :/&-%0  !,#%,  %%#)  1&3+,$!  !%#2+'  -6#2!  6-*#-'  -"+!  ,!,2$%
 1%%)1,$  ",(  !%#2+  (&!  "1&**4–*0  !%#2+" .1&**4–*0  !%#2+#  1#0&%,  ,1&3+,$
 ,#*&0 !##!$ 1&**4–*0! !%#2+' 1,"#+$ !")! .*'%' *0( *4 %, 7#4" 12'! *#6& %2
 1#$8=* 1&%(",&! !-&-0' (#4$% 71&5 ,1,"#+$ !")! (%% ,/#&) /8, ;( ,!*2##! %,
 !24!# 145.#.&- ,1#0&%, ,7#'.&2$ 1#-%16! 144,!.#0 %#3&' ,!(##4 7#8) ,1&**4–*0 !%#2+%

.1".#0–&1%'
 ",(  ,7&".  1"4#&,  1&**4–*0  !%#2+  %,  !"&$*  4&$  (&!  1&**4–*0  1#'&&01!
 7&' !-,! "#.( /&,+0$ /( .!$)6!% 1#--*.! (%%# &**4–*0 7#4" 0#)$ "#$() '&&0$
 /#,$ 1(.# ,!51$! &5&*' #1#( (#4$% 71&5 ,1&**4–*0 1#'&&01! 7&'% 1#&**4–#* 1#%#2+
 !$)6!% -#-. #5&( !-62 11&") %, 7#585$! — /5&0–1-62 %, #( — !51$ %, !"-$',
 .!-&1,' %#'&- ,"#$(% ,(%%)$ 1"#4' &#3&' %'-% %#)& %#'&-!# ,/&**4! %, 1,"#+$
 !(4#1) !1")5, !51$ 7&'% 1&**4–*0 1#'&&01! 7&' 1$&#6$ !'"A- 1$&&- &) 7#23% 71&5
 7&'% !5&' !50'!! 1( 7&'!% #5&%2 ,1&**4–*0 1#'&&01! &!$ 7&'!% &*) .!$)6!! 1-.0$
 7&&52 7() 7&( ,1&**4–*0 !%#2+' /&-6#2 #5( ",() .!$)6! 1-.0$ !(4#1) 1")5, !.#0
 %3#'$# %3' ',0&& !.#0!, :) &*&% (&'!% !2*#!' &* .!$)6! 1-.0 (% ;(# ,!$)6! %,
 1$#2%  .(!.#0  1"+!  !##!$  !$42  !2*#!!  7)  (%  /(,  ,&$&3&8%  !&!  %#3&'!,  !05!')
 !05! :#1$ 1(4#& !3&,! &"!, ,1$&#6$ !&4-&+ 1$&&- !$)6! 1-.0 %, !"-$' ,1(.
 .2$1,$'  !$)6!'  &*  (%(  ,,"#+$  &#3&'  %'-%  !)&"4  (&!  7&(  :(  ,!,#"*  !$)6!!,
 !%#2+! 1#(4#1 1( 1%%),$ 1&**4–*0! !2*#!! ,1&**4–*0 !%#2+' /&-6#2 #5( ",()

146.1&3+,$!
 *4!  &*&%  !2&8!  !2*#!!,  !.  7'#$'  ,*'%'  &1*'#2  '4$  !5&!  !3&%-  ,7#"-&2)
 ;-#1 ,& %#3&' 12*#!% ,%,$% .(!-62' 7&&5#2$! *4 %%)–:"*') 1478 *4% #( 7&&5#2$!
 &+%  /8  .!3&%-'  1$&&16$  1&**4–*0  !%#2+  &)  2'-  --#0$!  ."0(!  *4%  !128!  /2
 '#",  /#,$  148,&*$  1+"#8  #.  !2&'-  .!3&%-  !5#23  1&**4–*0  !%#2+  ,24#$!  6-*#-!

 "-&2'  1#-6#2  1&**4–*0  !%#2+'  1#28#5!  6-*#-'  1#("#!!  &)  ;&6#!%  ,&  7#&*!  &%#,'  144
 ,!(##4! #( 1#0&%,! 7#8) ,"0( 8#6$ 1#%#2+, 0#3' &5&( 7)% .!.#0 %#3&'% 1#"#,-! 1#&2''

.#. !$&," 1"86$$ 8"#0 !. (,#5' 7#&*! ,/"' .#%%! 1#("#!% 1#$&(1$
 &-6*3 *8 #(" .1&**4–*0 1&3+,$ !%#2+) /#&-! 1( /8 "&*8!% 71&5 &) &-6*3 723 #5$.'  145
 .-#0! 7#,%' 78#2$ #5&( "'*! ,1(. /2 .21 (!"$,1) #3 !"'()* "'#&0! /#&- %, #1#!$ %2"

.1,"#+$ !"#4' 1(. 2#'-% 1#",+(! 1( %#-,% &%#( &#("
.657 ,645 (2)0% *"+ ,"7#%" 9&/30–51 +"7" ', !"/.1& $,/1 513"* 732/80 ("2  146

 #("  .("#'&4%  !03'!!  7&&52')  "#'&4!  &*&–%2  !3&%-  1#",+(  /8  1$&&-  &)  /&52#3!  ,&  147
.:,$!'

 ,12'#-# ,1"0( !,&8 14$($ !*2##! "&).1' ,7)( .1#5#$$ &5&* -#0 124!% 78 ;&26 #("  148
 1(  !5,$  !%#2+!,  /*(!  &*&'  !3&%-  !5#23  1&**4  *0  1&3+,$  !%#2+"  &)  ,11  ;&26'
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 75&(,  1#&**4–*0  1#%#2+  1#$&&-  /%#(  ,!3&%-  1#5#23  /5$#(  1#&**4–*0!  1#%#2+!
 (-##* 150.1&**4–*0 !%#2+ %, '#,0 8#6 !5&!, ,!(##4' ,%,$% ,:) 149.!3&%- 1#5#23
 !3&%-'  #(  %#'&-'  :"#4  7&(  ,1&**4–*0  1#'&&01!)  "#'&4%  !03'!'  /&"&)$  #5(  /(
 .#(% /( !03'!! %2 2*& /( !5&$ (-+5 7&(# ,24'$% !2&8$ !"#$1! .24'$! &*&–%2
 "6$ #', *2#$' (% ;(# ,1,-#'$! !$&,$! 1( 24&' #', *2#$' (% — '#,0 #5&( 2*&!

151.!03'!! (,#$ 1(

!"0") 73)1 !"7&)- !&,,.–,/ !"-&&/!% .2

 ("-5, 7#&2"' "&)! &$#"! 3+,$! .1&**4–*0 1#'&&01!' !"&)$ 1&3+,$ !3&, %) (%
 !',#$  #(  "&2  &+%)  &$#"  0".(  '&&01!  !',  !"!4!  %,  8#6  !##&!  ",(  ,Pollicitatio
 /&*$#%$ ,& 152.!$*(–1*&2" #( !+C, %, !"-$' #4+,% #( /&#6$ "#'&4 !5'$ !' 1#5'%
 :"#4!  "*2!  %,'  ,1&**4–*0  1#'&&01!%  "#-$  /#,$  Pollicitatio–!  7#&2"'  /&(#"!
 (&! /&"-#0! '"-' "1#& 166#'$! !6&+1! &) !("5# ,1&2$,$–*0 !5&( #. !2* .%#'&-'

153./)6! %, 1#2$,$ "'* %, #+#6' %'&- Pollicitatio 05#$! &)

 &+% !3&%- !5#23 !5&( !%#2+!, #( -#-&0' #( !.#0' 1"0( 2'-5 7) /( (%( ...#&1#&#).  
"...!1#!$

."1#&'&3+4"–(%" 1#%#2+# "1#&'&3+4"" 1#%#2+ %2 "'*$ &%355&35#-! 3+,$!  149
.!$)6! 1-.0 7&'% !3&%- 7&', ",-' 7%!% 7#*(  150

 Bucher, infra note 152, at p. 149; Bianca, infra note 187, at p. 451; Carlo Graziani "Le  151
 Promesse Unilaterali" in Trattato di Diritto Privato (Torino, Pietro rescigno ed., 1984,

.Vol. 9) 692

Artando Torrens El Negocio Jurídico en el Derecho Romano (Oviedo, 1984) 45– :#("  152
 2#"&( ,0"1& /( /&%D(% !03'!% 60&&1$ ",( ,Votum 7&'% Pollicitatio 7&' 7&0'!% 71&5 .46

 "A pact is an agreement and convention) !03'! 7&'% /)6! 7&' 7&0'! Ulpianus ./&#6$
 of two people but a pollicitatio is the promise only of the person who makes it..." (The

%,  -%0'  ,1&6%-!  !+#-1!  7$  /&$#"!  /&53+,$!  &"'*  ;6#()  Digest, Dig. 50, 12, 3)  

 :/8 #(" .(!"&+6% 1&,&,! !($' 6#5(&5&36#& "6&-! 1("#! &+–%2 7)#!, 6&"#& 6#+"#-!  
 Eugen Bucher "art 8" in Kommentar zum Schweizerischen Privatrecht–Obligationrecht

.I (Zurich, Heinrich Honsell, Nedim Vogt & Wolfgang Wiegand eds., 1992) 99

 Jean Roussier "Le Sens du Mot ‘Pollicitatio' Chez les Juristes Romains" 3 RIDA :#("  153
 (&!  Pollicitatio  &#3&'!  %2  /#&)  1"$#,!  !*&0&!  1&3+,$!  !3&,!  ,'8(  .(1949) 295

 Phillip Hellwege :#(" .1".#0–&1%' !24! %, (&! 1#2$,$! /, &) /( ,1&3#-6! !3&,!
 & Reinhard Zimmermann "Belohnungsversprechen: Pollicitatio, Promise or Offer.

 Scothisches Recht vor dem Hintergurnd der europäischen Entwicklungen" Zeitschrift

 fur Rechtsvergleichung (1998) 133, 137; W.D.H. Sellar "Promise" in A History of

 Private Law in Scotland (Oxford, Kenneth Reid & Reinhard Zimmermann eds., 2000,

.Vol. 2) 252
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 -" .!5$$ "#.0% 71&5# ,1'&&0$ !5&( !$42%,) !03'!! ,%,$% ,&*#$%1! 3+,$'
 7&'%  1#'&&01!  7&'  !50'!!  1(  /&(#"  #505(  &"'2!  3+,$'  154.;-#1–"'  #5&!  7&&5-!
 (%# ,&"#38&%'#( !.#0) /&"&)$ #505(, !$% !$#* 1#'&&01! %, 1#2$,$! :( 155,7&&5-
 1#'&&01!" 05#$% 1#,"#+$ /&60&&1$ ",( /&*$#%$ /5$#( ,& .1&**4–*0 1#'&&01!%
 1#'&&01!) &%355&35#-! 3+,$' /#&) 7'#$, !$% /&5##)1$ /5&( /! %'( 156,"1&**4–*0

.1&**4–*0
 /&.$#"! !&&65)! %, /&*$#%$ .&5#5-! 3+,$' /8 &#3&' %'-$ &**4–*0! 7#4"! (,#5
 1#2*–&8#!  /8  .'&&0$  0#)  %2'  1#&!%  %#)&  &**4–*0!  7#4"!,  :)  %2  /&"'*$  (,#5%
 66'% &*) 7&( :)' /8 /%#( 157.1#03'!% 1$&#6$ 1#2$,$ -&52!% #35 6=&3E"8 1$8#*
 ,/&5+ %) %2 158./#&) !1#( /&"&)$ #5(, &+) ,1&**4–*0 1#'&&01! %, !&"#(&1! 1(
 &)  &"'  ,1$&#6$  1#-+5  &**4–*0!  7#4"%  !1&&!  1592,&*&#  $<"'  &)  "$#%  71&5  /(  ;(
 &**4–*0! 7#4"% 1#60&&1! %) %#3&'% !%&'#! ,1804 15,' ,&1+"4! 6-*#-! %, #1-&-0
 160,7#4"! 1&&$#5#3#( %, &*2%' &#3&' (&! &1+"4! 6-*#-! &+–%2 !$)6!! .'#&0% "#-$)
 1"86$' /&"*8#$ "#'&4% !03'! %, /&"-$ 161.1&**4–*0 1#'&&01!' !")! %) !' 7&(#

162./&.#0! &5&* %, /&%%)!

 (!"5,1) !) !"'()* "?!03'! %, !$#&- ;)#( &"'2! 3+,$! 7&( 2#*$" 9&,+&% #!&)"' #("  154
 8&3+!"# "$1&( ;24 (1993) +&7"".+2 9"75 9"",# 9"7 — 957#& -7&% 9&,+&% #!&)"' ;161

.376 (2001) 2"4&$& 2"(&1 ,2(#&+ :+&7"".+22
.458 ,156 '$2' ,!) ,8&3+!"# #("  155

.233 '$2' ,!)  156
.Zimmermann, supra note 36, at p. 567 :#("  157

 ."'&&01!, /#,$ '&&0 /*(!" — /*( %, !%&$% *0#&$ *$2$ !-&52! !&&65)! %, !5&"3-#*!  158
 Graziani, supra note 151, at p. 627, 634; :#(" .1)%–1#-&0"$ 1#5-6$ :)$ -&6!% 7&( /%#(
 Alfred William :/8 #(" .Adolfo di Majo Le Promesse Unilaterali (Milano, 1989) 20

 & Brian Simpson A History of the Common Law of Contract: The Rise of the Action of

 Assumpsit (Oxford, 1975) 376; James Gordley The Philosophical Origins of Modern

.Contract Doctrine (Oxford, 1991) 45

 7*&2  *2  !+#"&('  &"#&,  3+,$)  %2#+'  "(,5  ",(#  ,/&&5&'!–&$&'  !&!,  3+,$!  159
.!&4-&+&*#-!

.Moccia, supra note 135, at p. 823 :#("  160
 Philippe Delebecque & Frédéric J. Pansier Droit des Obligations (Paris, 3rd ed., :#("  161
 ,#35% 7#&6&5 !,25# ,1&**4–*0! !,&8' 1#5&&521! ,& 1#5#"0(! /&5,' ,1(. /2 .2003) 25

 Marie L. Izorche :#(" .&6%-! &1+"4! 3+,$! 1( !5&&+(, !,-#5! 1&$)6!! !,&8! 1(
 L'Avènement de l'Engagement Unilatéral en Droit Privé Contemporain (Marseille,

 Alain Sériaux "L'Engagement Unilatéral en Droit Positif Français Actuel" :##,! .1995)

 in L'Unilatéralisme et le Droit des Obligations (Paris, Christophe Jamin & Denis

.Mazeaud eds., 1999) 7

 Gordley, :#(" .3+,$' (%# ",#2 1&&,2 %, 7#"-&2! 0#)$ 0&3'$! 1( '&&0% 71&5 ,%,$%  162
.supra note 44, at p. 300
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 #.) !03'! !&+%, ,"#'&4% !03'!% ",(' 1&.#0! !,&8! *&$1 !3%, %'#-$! 3+,$'
 /&2$,5 %'#-$! 3+,$' /8 &) 7&&4% ,& ,1(. /2 163.&**4–*0 !.#0% !24! !,2$% (&!
 !,&8' /&)#")! /&&,-! %,' ,/&.#0! &5&* %, !"D+6' %#$8 103'! %, !'#%&, *85 1#%#-
 /, ,!&5$"8' (#! 1&**4–*0 1#'&&01!# "#'&4% !03'! %, !&"#(&1! "#-$ 164.%2#+' #.
 657 ;&26 2'#- :)# 165.BGB–! %, #1-&-0 &5+% *#2 '3&! /&")#$ #%%! 1#5#&2"! #&!

166:BGB–! %,

"[Binding Promise:] A person who by public notice announces a reward 
for the performance of an act, in particular for the production of a result, is 
bound to pay the reward to any person who has performed the act, even if 
he did not act with the view to the reward."

 15,' &-%3&(! 6-*#-! %, #1-&-0 /2 !1&&! "#'&4% !03'! %, 1+6#5 1#01+1!
167:"$(5 6-*#-% 1989 ;&26' .1942

"Promise to Public: A person who, addressing himself to the public, 
promises a given performance in favor of a person who is found in a specic 

 Am. Jur. 2d. Rewards §4: "A reward is contractual in nature, requiring the acceptance  163
 !.#0! *&% &) ,&8*$ &(-&"$(! 3+,$! ,1(. /2 .of an offer supported by consideration"

 Am. Jur. 2d. :#(" .!*'( 1(&4$ %, !"-$' ,%,$% — %#$8 71$% 6&6' 1##!% %#)& -#0! /8
.Rewards §2

 1#.#0$% :&&, (Reward) %#$8! &) "#'6 ",( ,Smith, supra note 52, at p. 187 :%,$% ,#("  164
.&3"+! 3+,$! %, /&"0(

 Heinrich Siegel Das Versprechen als Verpichtungsgrund im :1&6%-! !*#'2! 1( #("  165
.Heutigen Recht (Berlin, 1873)

 !5&0'$ .The German Civil Code (Simon Goren trans., Littleton, 2004)–$ 0#-% /#8"1!  166
 !*&$' !. *6#$ 01+% !8(* (% 1&5$"8! !5&"3-#*!# ,/&'0" /&*!' 7#&2"! !). (% 1&,2$
 7#4"! 1'4! ,1(. /2 .!&5$"8' !'" 1#'&,0 #% 7&( !.! /#&! /42 *2 &) "$#% 71&5 .1-+6$
 !##!$ 1&.#0! 1"86$% 9#0$ "#'&4% !03'!! "#'2' "*6B! 12&'-%# '#&0% "#-$) &**4–*0!
 6&6' %2 -" Auslobung–! %, #1#'&,0 1( *#*$% 7&( 7)%# ,&5$"8! 6-*#-' '#,0 '&)"$
 7)(  ,Zimmermann  7#8)  ,/&'#,0  /&*$#%$  .&5#&2!  "#,&$'  !5#,("'#  ,("'  (%(  ,&,2$
 Reinhard Zimmermann "Europa und das römische  :#("  .7#&2"!  1#'&,0  1(  /&,&8*$

.Recht" 202 Archiv für die civilistische Praxis (2002) 243, 271

 .The Italian Civil Code (Mario Beltramo et al. trans., New York, 2001)–$ 0#-% /#8"1!  167
 Guiseppe Sbisà "Funzione della Promessa al :#(" ,&-%3&(! 3+,$' "#'&4% !03'!! %2
 Pubblico" 23 Riv. Trim. de Dir. e Proc. Civile (1969) 1469 (hereinafter: Sbisà "Funzione

 della Promessa al Pubblico"); Guiseppe Sbisà La Promessa al Pubblico (Milano, 1974)

.9 (hereinafter: Sbisà La Promessa al Pubblico)
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situation or who performs a specic action, is bound by such promise as 
soon as it is made public..."

 /&'4$! "+6$ 1( !%&*8$ -" (% (,#$! 1'0"! .%#4&+ 8&4$ &1(##,!! 7#&*! 7()
 "#'&4% !03'!! ",() .#1#!$ 1( !5,$ /8 (%( ,"#'&4% !03'!% 6&6' 1##!% /&%#)&!
 1#5#)1 %2' #1#&! 6&6' %2 #( ,/&#6$ '4$' 1#(4$&! 6&6' %2 %#$8 1-52!% &%) !##!$
 !24! 7&' %*'!! !$ &"!, .1#51$ 1-52! %, 1&+#%0 :"*% 1)+!5 (&! &.( ,1#*0#&$
 #% -&52!% &*) "&2' 7-.! ,&(! ,#+&0 7&'% "&2' "1#&' 7-.! ,&(% 6"+ -&52!% 1&'$#+
 !&%3&(' ,/&#6$ !,2$ 2#4&'% -" 60&&1$ "#'&4% !03'!! (,#$ !&5$"8' *#2' ?!51$
 %, 1&,2$! !(4#1! 168."#'&4% !03'!% (,#$ 1##!% !%#)& !"&$* 76*7 +&16*"2 /8
 1-52! 169.#*&4$ !"#$1 %) (%% "0(! *4! 1( !).$ "#'&4% !03'!!, (&! #. !'0"!
 /&5#15  6&6'  %2  1&,25  (%(  ,&().!  /23$  1#8!51!'  #(  2#4&''  !&#%1  !5&(  6"+!

./&&'&3-&&'#(
 ;&*2$ &1&&! — '0"#$! &-%3&(! %*#$!# /4$#4$! &5$"8! %*#$! — /&%*#$! &5, 7&'

170.1#"0( 1#5&*$' /8 %'#-$, ,/4$#4$! %*#$! 1(
 1#'&&01!) "#'&4% !03'!' !")!! ,1#"0( 1#3&,' /8 %'#-$ 7#&2"!, !*'#2% "'2$

.7&&52' &12* 1( "&'6( .1&)"2 !5&0'$ 7!# 1&5#&2 !5&0'$ 7! 1-*4#$ 1&**4–*0

#"-&.' %/7-% ') 2"0801 .3

 171."!$)6!! 1$8E*" %2 1#66#'$! 1#&.#0 1#&4-&+% 1#--*.! 125#$ "#'&4% !03'! ,&*&*%
 /&%*#$ 9#$&(% /&--.5 #5( ,/&&.#0 /&05#$% "#'&4% !03'!! 1( /8"1% /&65$ #5( ",()

."#'&4% !03'!! 7#585$ /2 *0( !5-' /&%#2 /5&(,

2%62 2,"1 /&7"65 2.'72 (1)

 24&5% — "#'&4% !24! "*8' !5&! "#'&4% !03'!! &) ,"1&! 7&' ,152#3 1&.#0! !,&8!
 %,  &*2%'!  #5#4"%  --*.!%  :"#4  7&(  &)#  —  172(Ad  Incertam Personam)  "*8#$–(%

 *0& ,'#&0% 1#"#-$! *0() 1*0#&$ !")! %'-$ &**4–*0! 7#4"! !&%3&(' ,!&5$"8$ %&*'!%  168
.Majo, supra note 158, at p. 114 :#(" .3+,$' (%# ",#2 1&&,2 #( -.5! ,!.#0! /2

 7&&52 /#, #% 7&(, ,". /"#8 &*&–%2 71&5 /( *0#&$') "&2' 7&&34$! *&$%1% 6"+ ,%,$%  169
.!($ %&8% 2&8$, &$ %)% 6"+ #( 2'3 7#6($ %4&5, &$% 6"+ ,(/&*#$&%' &+&4+6

.&5$"8! %*#$! &+–%2 %2#+ ,%,$% ,!5(&.&(#% %, 6-*#-! /8  170
 Remo Martini "The Myth of Consent in the Doctrine of Contract" in European  :#("  171

.Legal Traditions and Israel (Jerusalem, Alfredo M. Rabello ed., 1994) 473, 483

 /&1#"&,#  /&6)5  124!"  &-6*3  #("  "#'&4%  !24!  7&'%  "#'&4%  !03'!  7&'  !50'!!  %2  172
 Graziani, supra note 151, at p. 686; Bianca,  ;105–84 '$2'  ,139  !"2!  5"%5  ,""#'&4%
 Renato Scognamiglio :/8 #(" .infra note 187, at p. 445; Majo, supra note 158, at p. 114
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 1&-62–/#"3  !"!4!  !5&!  (!&1#"#4  %)  %2)  "#'&4%  !24!!  *#2'  /%#(  173.0&3'$!
 ,1(. 174.1$%,#$ 7#4" 1"!4! /5&! "#'&4% !03'!! #( !.#0! ,!-62 11&")% 1*2#&$!
 (&! #', 28"' %0! ,(/#%,1 %%)–:"*') /&#6$ !,2$% 0&3'$! 1( 1",#- (&!, "0($

.!03'!! (,#$ 1( 24'&, &$ &+%) ,1$6"+1$
 ,0&3'$! 15##)' ,!5#,("'# ,("' ,9#25 "#'&4% !03'! 7&'% "#'&4% !24! 7&' %*'!!
 &+#%&0  /#,$  "#'&4%  !03'!'  7&(  .#(%  /(  1#"#$1  &+#%&0%  7##)1$  (#!  /(  !%(,'#
 #5&(  /&#6$  !,2$  2#4&'  "#'2'  1$&#6$  !"#$1  "*8#$–(% /*(%  0&3'$,  &$  .1#"#$1
 7&'  ",-  %2  "#$,%  :"#4  7&(#  ,")$$#  0-&$  %,  7&&52  7()  7&(  ;!-62  24'%  7##)1$
 %)  7&(  .!"3$!  18,!%  /&,#"*!  /&4$($!  #(  !03'!!  (,#5  %,  "&0$!  7&'%  !"#$1!
 (&! /#)6! 12&'- .1,"*5! !$&,$! :"2 #( (,#$! :"2 7&'% 103'#$! !"#$1! 7&' 60&
 &'&3-&&'#6!  :"2%  "#,-  1#&!%  %#)&  03'#$!  6"+!  175.0&3'$!  %,  1&1#"&",  !3%0!
 !##!$  #5&(  24#$!  6"+!  ,1&**4–*0!  !,&8!  &+–%2  .0&3'$%  !##,  !$&,$!  &#%&$,
 /&"-$!$ -%0', "0($ ,:) %2 2*#& ;( *&$1 (% ",( ,24'$! %, #&%#-&,$ -%0 0")!'
 03'#$! 6"+! 7&' !$(1! /&$&#6$ /&"-$' 7)1&1 ,1(.–%)' .%%) !$6"#+ (% !03'!!

.!$&,$! 18,!% /&,#"*! /&4$($! #( !03'!! (,#5 7&'%
 2&4(#  !2*#$  /6"+(  /(  :!"!4!!  7#&+(  %2  /&1&2%  2&+,!%  7'#$)  %#)&  0#6&5!
 #!,&$ /2 /)6! %%)% 2&8!% !&!1 &15##) ,"*25 ,&,& "0( )(.") &$% /&#6$ /#%,1
 /&#6$ /#%,1 2&4( /( ,1(. 1$#2% .!03'!' (%# ,!24!' "'#*$ 7)%# ,:)' -#62& ",(
 '4$ #!. &) 7#23% 71&5 ."#'&4% !03'!% :+!&1 &1&&5+ ,"*25! ,&,&! 1( 16*") &$%
 /%#( ,(Donazione Remuneratoria) "1&1"#$1 !51$" &#"-, !$% !$#* 1#&!% %#)&,
 #5&!  !"#$1  (%%  !-62)  "1&1"#$1!  !51$!" %,  !5#&+(  /42  &)  /&(4#$  #5(  7()  /8
 1#"&,  71$  "0(%  %%)–:"*'  "4#5,  /)6!  (&!  1&1"#$1!  !51$!  ,7)–#$)  176.&1&&2'

 "Dei Contrati in General" in Scialoja–Bianca, Tratato di Diritto Privato (Roma, 1990)  
.187

Staundinger Kommentar zum Buergerlischen Gesetzbuch, 13 bearbeitung secs. 657–  173
 !24! &*&–%2 !.#0 11&") %, 1#",+(! 7$ 1$%21$ #. !*&$–1$( .661 §3 (Berlin, 1995)

 "#'&4% !24! ,%,$% — !1#0*% #( !%'-% &(," "0(! *4!# ,'&#0$ 2&4$! -" !', "#'&4%
.!"#$1 (%% !"&$,%

.Graziani, supra note 151, at p. 687 :#("  174
 #5&( 6)5! /( ,!. !"-$' ."0( 6)5' (%( ,;6)' (% "'#*$ ",() ""#21!% !%#)& !%(,!  175

.1#&5#5&'' /#&- %, /&&%%)! 1#5#"-2! #%#0& ,3"#+$
 Jean Domat The Civil Law in Its Natural Order :#(" .%2#+' !51$ !5&( 1&1"#$1 !51$  176
 /&(4#$  !$#*  0#"'  1#&#3'01!  .(Boston, William Strahan, trans., 1850, Vol. 1) 401

 %,  &0".(!  6-*#-%  ##,!  .Zimmermann, supra note 36, at p. 502  :#("  .Savigny  %4(
 "The remunerative donation is not a real donation, if the value :1525 ;&26 ,!5(&.&(#%
 of the services to be recompensed thereby being appreciated in money, should be little

.inferior to that of the gift"



$1$"'+",7

310

+3(%-&',*'4!)(5+'67%2

 (&!  "#'&4%  !03'!  *#2'  ,(%#+&3  "#'2'  /#%,1  %'-%  '"6$,  (+#"  ,%,$%)  /&#6$
.(1$&#6$ !+#"1 &% (&'&, &$% 6"+) ,("$ !03'!

 %, &"(!–-%0 ."4#$ 1,&)"% 1#"#,-! 1#03'! &'8% ""#21!% !&#,2 1*0#&$ !&2'
 /( 7&'!% %- *&$1 (% ./&$&#6$ /&"4#$ :#"4% #( 1#5-% 1#0#-% 2&5!% *2#&$ !%() 1#&5+
 177.!"#'2' /%,$ 0#-%!, !"#$1!$ -%0 (&!, #( ,$$ %, !51$ 7)( (&! 124#$! !51$!
 .7&&52# "'* %)% &.#0 &+#( 1#%2' 1#&5+' 7() "'#*$# ,"#'&4% !03'! !5&( #. ,1&5#"-2
 '&&0 /&.#0! &5&*' -6#2, &$ %) ,"#'&4% 1#03'! 7&'% "#'&4% 1#24! 7&' !'"A-! '-2
 "')  ."1#&'  /&$6"#+$!  /&&%85(!  7&*!–&-6+$  *0(  —  178Carlill  7&*!–-6+  1(  "#).%
 %2 180.""#'&4% !03'!"% &#3&' Carlill 1)%!' 1#("% 7&( 2#*$ 179"0( /#-$' &1"'6!
 ,1&**4–*0 1#'&&01!' "'#*$ 7&( Carlill 7&*–-6+ %, 1#*'#2' &) 7() "$#( 8%.$! !4-
 /&"-$', 7#)5 ."4#$! 1,&)"' &#3&' &*&% !(' #.# ,!$)6!' :"#4 !&! !. !"-$', /#,$
 (% /( ;( ,&(51' *$#2, &$ %)% 103'#$ !"#$1! ,/&5#,! /!&5#8 %2 ,Carlill 1$8#*
 !*'#2 %'( ."0( #!,&$$ #1#( %'&- /( ,%,$% — "4#$! 1( &,&( 7+#('# %2#+' ,)"
 %, /%, /#'%( ;#6(&, &$% 6"+ 103'!% !$#* "'*! .!"!4!! 1#!$' 128#+ !5&( #.
 /&%#'! %) 1( !5- (%, &$ %4( !"4#5 6"+% 1#().!, !*'#2! /(! .1#&##1 #( /&%#'
 7&&52 7() !&! (% &) 7#23% 1",+($ ,/%#) %, "&,& 7)"4 !&! (% #( ,"'4, 1#&##1! #(
 "4#$! 1,&)"% !"#,-! !"#$1! #( 6"+! 12&'- ,"'* %, #+#6' .1&%&%, !'#,1! ?&.#0

.!$)6!' :"#4 ,&, /#,$ /&.#0! &5&* 1"86$% 165)5
 "#'&4%  !03'!!  1(  --#0$!  %'-&  /(  !&!  ,/&"&!'–(%  /&'4$  2#5$%  15$–%2
 1,&)"% 1#"#,-! 1#03'! %2 !&+%, !("#! ;&6#!% 2&4$ &1&&! ,1&**4–*0 1#'&&01!)

181.7)"4! 158! 1#("#! #%#0& "4#$

 Esso Petroleum co. v. Custom and Excise Commissioners (1976) :!&%85(' ,%,$% ,#("  177
 ,115 !"2! 5"%5 ,"&$. ;Reynell & Beatson, supra note 25, at p. 91 :/8 #(" .1 WLR 1

.171 '$2' ,5 !"2! %&2% ,#%&'(" ;73 '$2'
 Reynell & Beatson, supra :"1&! 7&' ,#(" .Carlill v Carbollic [1892] All E.R. 127 (C.A)  178
 note 25, at p. 35; Geoffrey C. Cheshire, Cecil H. Stuart Fifoot & M.P Furmston Law of

.Contract (London, 14th ed., 2001) 126

.Lerner, supra note 134, at p. 86 :/8 #(" .241 '$2' ,134 !"2! 5"%5 ,"5"%  179
 !1&&!  ,/*&*%  ,7()  .!"#$1!  1(  (#4$%  /&3+#,!  #8(*  ,/%,#$  !&!&  !.#0!  !5'$,  &*)  180
 !"'0! %, /&0##"! 1(%2!# ,*0( *4$ ,"&,)$' ,#$&,' 1#)#")! 1#*"3! :!%#+) !"#$1!
 1#-01!! ,%#'&-! +5&%( 7&'% %#'&-! +%-&2 7&' ",-! ."0( *4$ ,1#"&)$! 1"'8! '-2
 %,  /&5&&+($  /&##!$  ,3+,$!–1&'  2'-,  &+)  ,1#)$16!'  :"#4!  12&'-#  !"#$1!  "0(
 Zimmermann, supra :#(" .#. !3%0!' "!,*0 0#"" 1(.–%)' !%'&- ",( ,1&.#0! !,&8!

.note 36, at p. 573; Fuller & Perdu, supra note 81, at p. 441

 ,#(" ./&5)"4! %2 78!% &*) ,1#0#-%% 2&4!% 71&5, 1#51$ %2 1#%'8! ,& 1#$&#6$ 1#5&*$'  181
 Jeroen M.J. Chorus :#(" .Restriction of Free Gifts Schemes Act (1992) :*5%#!' ,%,$%

.Introduction to Dutch Law (Hague, 3rd ed., 1999) 480
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5&7"# &,"1 %&6"7 (7)

 1#60&&1!  ."(%%)$  %#'&-"  "4#&  #&%2'%  #1#(  "&.0$#  '%)  (4#$,  &$  &)  7#23%  71&5
 /( &"!, ,,"#+$ %#'&-% 1#",+( !' ,&, !$)6! !,#"&+ "(%%)$ %#'&-" %() 2#4&'%
 1"!4! &*&–%2) ,"#+$ %#'&- %'( ?(%%)$ %#'&-% 1#).! 12'#5 7)&!$ ,#.) 1#",+( 7&(

182.%2#+' 2#4&'! -" (%( ,03'#$! 6"+! /#%,1 :"#4% &35##%" #5&( (7#4"
 1$#2% .#1"!4!% "#,- "(,5 (#! ,!24!! 1( %'-$ #!,&$ ",() ,!.#0 %, !"-$'
 %) #$42 %2 %3#5 (#! 7&( ,!03'!! (,#$ !,2$! 1( 24'% 0&3'$ #!,&$ ",() ,1(.
 7()$ .0&3'$! 1( #( #1#( 1'&&0$ !5&( !*#'2! 2#4&'% #1$)6! ,#.$ !"1& .1#'&&01!
 1"#6$! &+% &**4–*0 !.#0 #( !51#$ !.#0 %, %*#$! 7&'% "#'&4% !03'! 7&' !-,!!
 %*'!! .#(% /( !$&,$! 1( 24'% /( 3&%0!% &,+#0 24&5! #%%! /&"-$' /8 .1&%85(!
 ,& (&**4–*0 !.#0 &#"-, !$' #() !51#$ !.#0' :"0(! *4% !5#+ 2&4$! !', :"*' (#!
 "#'&4% (&! !&&5+! &"!, ,2#*&–&1%' (#! 24&5! "#'&4% !03'! %, !"-$' ;"*8#$ 24&5

.#%#)
 :#1$ !,2$! 1( 1#,2% '&&0 #5&( 24'$! .7#4" 1"!4! /#,$ 2#4&'' 1#("% 7&(
 183.0&3'$! 1"!4!% !'#,1 1#&!% '&&0 #5&( !,2$! 2#4&' ./&&3+,$ /&60& "#4&% !5##)
 (%# ,!,2$! 2#4&' %, !(4#1 1#&!% /&)&"4 /&**4! 7&' /&$-"5! /&&3+,$! /&60&!
 %, '4$% *&$1 /&&*2%' /5&( #%%! /&5#2&3!, 7#)5 184.!-62% 2&8!% /&**4! 7#4" %,
 1#24$(') !.#0 :"* ,%,$% — 1&.#0 1"86$' /8 /1#( /,&&% 71&5# ,1&**4–*0 1#'&&01!
 :$16!' %2#+, &$% -" 6"+! 1( /%,& (#! &) 2#'-% &(," 2&4$! /, ,("#'&4% !24!
 .!(4#1!  &+–%2  ,"#$(%  ,!$&,$!  %,  -&#*$#  (%$  /#&-  %,  !"-$'  -"#  ,!24!!  %2
 /42 :( ,!$&,$! 1( /&%,!% (% &(," 24&5! &) 2#'-% 71&5 !.) !.#0 %, !"-$' /8
 !5&( 1&**4–*0! !,&8! .1&**4–*0! !,&8' 128#+ !5&( 1#&+#%0 /&)"* ,&, !*'#2!
 :"#4 7&( &) (&! !523! %'( ,/&**4! 1$)6! &*&–%2 7#585$ 1"&4& %, 1#",+( 1%%#,

 Sbisà La Promessa al Pubblico, supra note 167, at :#(" .1&1"'0# 1&%)%) !5&0'$ 1#'"%  182
.p. 93

 .Realakt–) #1#( !"&*8$ 1&5$"8! !5&"3-#*! .2#4&' "*8' #5&! 7&3#%0% &("-( 2#"&( /8  183
.Münchener Kommentar, supra note 118, at sec. 657 §17 :#("

 &$ /( !%(,% 1#2$,$ /#, 7&(# ,!(4#1! 1( 8&,!% (&! "#'&4% 0&3'$, &$ %, !"3$!  184
 73+,$! #5$.' '1), &+) .1&"-$ !"#4' #( !03'!! %2 !2&*& :#1$ %2+ !(4#1% 2&8!,
 "It is probable, indeed, :(1&%355&35#-! !'&,0!$ !$–1*&$' 2+,#!,) Corbin &(-&"$(!
 that the chief reason for enforcing a promise is that it has induced the promisee to act

 in reliance on it... But the chief reason is not necessarily the only reason for enforcing

 a promise; and if it seems good to the courts to enforce a promise when the promisor

 has received the desired equivalent, even though the one rendering it knew nothing

 of the promise and rendered the services from other motives, there is no sufcient

 reason for refusing to call that enforceable promise a contract." Arthur Linton Corbin

.On Contracts (Minnesota, 1963, Vol. 1) 959
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 7#4"  %,  !(4#1)  !"!4!!  1#2$,$  1(  "(1%  71&5  ",()  "/&&.#0  /&"'6!"%  --*.!%
.&**4–*0

 (,#5 2#4&' %2 0&3'$% 24'$! +%-&2' (%( ,2#4&'' #5&( %#'&-! &) 7#23% 71&5
 2#4&'  %2  !2*#!!  ./*#-  #5&&4,  1#&#8&&16!  71#(  1#%2!%  71&5  7()  /8  %'(  .!03'!!
 24&' &5#%+ &) 7)1&&, /,) .!03'!! %2 !2&*& %, !(4#1 1#&!% !)&"4 !5&( !,2$!
 2*#& #5&( 0&3'$% :) %2 2&*#$!, 3%0!' 7)1&& ,!03'!! %2 12*% &%'$ !,2$! 1(
 24'$! 2*& (% 2#4&'! %2 !2*#!! 71$ 12' /( /8 ?%#'&- 7() ,& /(! .!03'!! %2
 '%) 1(&4$ %2 24'$ %, #12*#! .7)$–"0(% !"#$1! 1( ,#"*% &(," (#! ,!03'!! %2
 24'$! .!03'!! 1( "%'-$" (#!, :) %2 !2*#! — 1#&!% !)&"4 !5&( 1#0+% #( — !5&(

.!"#$1' #1#( !).$ #. !2*#!# ,!,2$! 2#4&' %2 2&*#$ -"

!"&#,&'"*" 64&("#7'( ,!"'&$& '$ .4

 1#("%  ,&  7)%#  185,0&3'$%  !+&-2  #(  !"&,&  1%2#1  '&5!%  1*2#&$  "#'&4%  !03'!!
 1#$&,$  2#4&'%  &24$(  /8  1#&!%  !%#)&  "#'&4%  !03'!!  ."'*  %)%  !"#$1'  !-62  !'
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 7&( 186.1&$5&0 1#!$ 1#&**4–*0 1#-62% 60&&% !&&35' !$–1*&$' !4#25 "&1"#$1–(%"
 188"#'&4% !03'! /6"+$, &$ 187."#'&4% !03'!! 1#"3$ 7&'% !51$! 1#"3$ 7&' %'%'%
 2*&$ 8&,!% #( #'%) 1( !".0' %'-% ,%,$% ,!4#" (#! :1$&#6$ !(4#1 8&,!% 7##)1$
 !%#2+ #( !,2$ 1#,2% #!,&$ %",25 #( --&%5 (&! !03'!! 1"3$ .#% *'(, 9+0 %2

.(%&2% &1"'6!, &+) ,!"#$1 %'-% &(," !2&*& (%% %2+, &$ /8 :() 1$&#6$
 7! 1&%)%) !5&0'$ "1#&' 1#&(*) %#$8 1#03'! &) "$#% 71&5 1#%&2& %, /&05#$'
 "#'&4% !03'!! .,-#'$! !,2$! 1( 24'$, &$% 7!# !"#$1! 1( /%,% '&&01$, &$%
 (&!#  189,#$42  6)5!  %,  #)"2$  /&)#$5  /&'(,$  12-,!  :#1  1#(4#1  8&,!%  1",+($
 !&! "'*!, #( — 6&&8% %#)& !&! (% (#!, &%(&453#+ /*( 0#) 6&&8% 0&3'$% 1",+($

 0")!' 1#"#,- 75&(, ,1#5#, 1#"3$% 1*2#&$ 1#&!% !%#)& "#'&4% !03'!! ,7'#$) ,&) /(  185
.0&3'$! 1'#3%

.Sbisà "Funzione della Promessa al Pubblico", supra note 167, at p. 1469 :#("  186
 Massimo Bianca Diritto Civile  :#("  ,%'#-$!  3+,$!  %,  #3'$–1*#-5$  ,#.  !50'!  *85  187

.Smith, supra note 52, at p. 239 :#(" !*2' .L'Obbligazione (Milano, 1993, Vol. 4) 60

.7%!% #(" "#'&4% !03'!! /#6"+ 7&&52'  188
 !&0% ,&, &,8"! :"2! 1( /8 ;-,$ !. "&0$ &) "2,% 71&5) 0", 300 #&%2'% !##, %#10!  189
 !##, (#! %#10! 1( (4#$, &$% .#1".0! 1"#$1 0", 100 2&4$ /&%2'! .(/&%2'! 15&0'$
 "#,&$' -" (% (#! /&%2'! %, 0##"! ,#&%2'% ".#0 %#10! ",() .0", 50 &%#( ,1#0+ !'"!
 /8 .#)"2$ 1#0+ %#10! %, #1".0!' 2&-,! (#!, /#,$ ,&%)%)! "#,&$' /8 (%( ,&,8"!
 Richard A. Posner :#(" .#&5&2' !##, %#10!, &+)$ "1#& %'-$ (#!, &5+$ ,!)#. (4#$!

.Economic Analysis of Law (Boston, 4th ed., 1992) 100
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 &&%2 /( ,#.$ !"1& ./&%&8" /&.#0 1#24$(' !%#2+! !24'1! #%&( — "1#& !'"! #% !%#2
 ,!'#3 !(4#1 &% 0&3'!% %#)& #5&( ,&( ,/&&%(&453#+ /&24'$ /2 71$#–(,$% 65)&!%
 :6#0 "#'&4% !03'!! /#6"+ .;6)# 7$. 12-,!' :#") 71$#–(,$! %#!&5 /42, /8–!$
 (% #( 2*& 24'$! /( !%(,' 1#5&&*1! !,#"* (%, :)' /8 1(3'1$ 1#%&2&! .1(. %)
 "1#& &(*) /&'" /&"-$' :!)"+!% 1#%-' 151&5 #. !523 ,/"' .!03'!! /#6"+ %2 2*&
 ,!$&,$!  2#4&'%  7$.!  (#%$  1(  ,&*-$,  #!,&$  /2  #(  ,2#4-$  %2'  /2  !.#0  1#")%

.!$&,$! 1( 24'& ,&("-( 7+#(' ,&5#%+, 1##-% ",($
 !,&8! 1+*2!% !-*4!! 1( /&&%)%)! /&05#$' ,+0% 7&(, "#'6 &5( ,/#-$–%)$
 !%#2  10(!  !$)  *2  0&)#!%  ",+(–&(,  /23!  7$  =%#  ,1&.#0!  !,&8!  %2  1&**4–*0!
 1'%,$, 1&3+,$ 1"86$ %2 '#,0% 71&5 ,7) %2 "1& .1&%)%)! !1#%&2&' 1"0(! %2
 /#,$  7!  6"+%  &().  (#!  !$&,$!  1(  24'$  &5#%+  ",()  ,"#$(%  ,1#,&8!  &1,  1(
 "#'&4% !03'!! 1( /&'%,$, /#,$ 7!# 1'&&0$ 0&3'$! %, 1&**4–*0! 1#'&&01!!,
 *2 (%( ,1&3+,$! 1"86$! &!$ !5&( %2#+' !%(,! &) 7#23% 71&5 ./&.#0! &5&* 1"86$'

."#'&4% 1#&5+ 1+)#( 1)"2$! /&)"* #%&('# !$)
 !'#,0,  1$&#6$  !(4#1  8&,!%  &*)  '0"!  %!-%  !5#+  "#'&4%  !2*#!  /6"+$,  &$
 1( %'&- 0&3'$! ",() 6"+! 1( /%,% (% 7) /( 2#*$ .1"0( #( #. !5&0'$ *#($ #%
 "1#& !'" 1=5#)5 #%8& /&,5( ?!03'! 1$&&- &) 2*& (% "0(! *4!, /#,$ -" ?#,-#'$
 !"#$1 0&3'! &5#%+ ",(), #2*F& /( #% /#"1%# 1%#.% "#.2% ,/&*#'( /&4+0 "&.0!%
 /#&-  %2  24'$!  %,  #12&*&%  ",-  (%%  !1#(  /&&-&  (#!  ,/&,2$  /1#(  2#4&'  "#'2'
 %)#&, %)) .1#03'! /#&- %, 7#"-&2! 1( 1-.0$ 1&**4–*0! !,&8! ,&12*% .!03'!!
 "1#&  %#*8  &#)&6  ,&  ,'&&0$  &+#(  1#%2'  1#"!4!  /#,$  "#'&4%  1#&5+'  1#("%  "#'&4!

.!(4#1! 1( 8&,!% &*) /&"&'6 /&4$($ #2&-,& /&,5(,
 (-+5 7&(# ,:)% -#-. !&!, &$% /"1, !*'#2! /42$ %#$8% &(). 1%#.% ".#2, &$
 &$  -",  !5-6$%  2&8!%  #5&%2  !&!&  7)  (%  /(  .#(%  /(  1#'&&01!!  %2  2*&  /(  !5&$
 1( !,2, &$ #%&(# ,%#$8 %'-% &(," (":$16!'") !"#$1' "&,& 6"35&( 0#)$ %2+,
 ,&12*% ,!. 7'#$' 190.#!,%) %#$8 %'-% &(). #5&( /&&356"35&( /&%#-&, (%% !,2$!
 1( 1#05!% /&)&"4, /&)"2 &5, 7&' 7.(& (#! ,"#'&4% !03'!' &%(",&! --#0$! "&)& /(
 1'%1,$ #. !,&8 191.1#&"*&%#6# 7#4"! 1&&$#5#3#( :10(# /&",2! !($! %, !&4-&+&*#-!
 -#0% 5 ;&26 ,%,$% .&%(",&! 3+,$! %, /&"0( !-&-0 &"'*' (#4$% 71&5, !$8$! /2
.#. !,&8' :#$1% (% !'&6 /#, 7&(# 192,/.&(#"3%( **#2$ 7)( 3+,$' (%# ",#2 1&&,2

 (-##* /&,"#, !1)&! 1&**4–*0! 1#'&&01!!, !"-$ !. 7&( &) 7#23% 71&5 /&"'*! &%#,'  190
 !"#4'  /&&"6#$  1#5#"-2  %2  /&66'1$  /&.#0!  &5&*  !%(  1#3&,'  .1#&%355&35#-!  1#3&,'
 *6+!# 0##" 7&' 60&!# /&&51%2#1! /&60&! 7!', ,%'#-$! 3+,$! 1#3&,' ",($ "1#& 13%#'

."1#& 2&")$ *&-+1 /&(%$$ (!"#$1! 1"#1' &#3&' /&%'-$!)
 ##,! .Martighn Hesselink The New European Private Law (The Hague, 2002) 156 :#("  191

.:%&(# 77 (1997) !"0&. ","-7 !/&+ !)1 +,42 1"#+ %(&"(
 1"&$,%  %2#+!"  78*  :#50  #("  .42  0"6  ,1979–3"%,1  ,3+,$'  (%#  ",#2  1&&,2  -#0  192
 William M. Landes & Richard A. Posner :##,! .475 (1995) *) !"'()* "1%#.! 7&&52
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 !"#$1! 1( %'-% '"6$# "'* %)% /&&36&(#"3%( /&-#$&5$ %2#+ ",( /*( &'8% !$#
 1(  %'-%  '&&0  #5&(  24'$!  .#5#4"  *85  #!,&$  /2  '&3&!%  ",+(–&(  ,7)(  ?103'#$!
 /&**4!,  /#,$  (%  — !1#(  #%  11%  0&3'$!  %,  #'#&0'  28#+  "'*!  7&(  :(  ,!"#$1!
 #%#0&  !"#$1!  1(  !0#*  24'$!,  !"-$'  .:)%  7"".+2,  /#,$  (%(  ,:)  %2  #$&)6!

./&'#&0 &5&* %, &%%)! -%0' -#0! 124!' 1#(4$5, ,"#1&# %, 1#&%%)! 1#("#!!
 /2  *0(  !5-'  /&%#2  1&1"'0  1#&"*&%#6#  /.&(#"3%(  *#*&2  /(  !%(,!  1%(,5
 "*  535  15&  ,1,-#'$!  !(4#1!  1(  8&,!%  0&%4!,  &$%  -"  !2&8$  !"#$1!,  !*'#2!
 &$  !2&'-'  12")$  !*&$–1$(  1,$,$  !0%4!!  ,7)(  193.1%#.%  "#.2%  7#&6&5'  5%()
 7#"-2'  -#'*%#  /&&'-2  1#&!%  &*)  ,%#(,%  #5&%2  !&!  &%#(  .103'#$!  !"#$1%  &().
 ,1$&#6$ !$&,$' -%0 %3#5, &$ %)% #1#( 0&3'& (% 6"+ 0&3'$, &$ 2#*$ ,1#&"*&%#6!
 2#4&'% !&&5+ /#,$ "#'&4% !03'!' 1#("% 71&5 ,1&5#"-2 .1#"*8#$ 1#(4#1 ,#"*% &%'$
 /&'4$% !$#* "'*! !. 7'#$' 194.1#%*1,! %, (%# ,!(4#1 %, '#&0 "*8' !5&!, ,'#&0
 24&5!, /&4$($% ",- (%% ,!$&,$ %, -&#*$# (%$ &#%&$' !51#$ /#%,1! /!', /&&.#0
 /&"-$ /&$&&- ,"0( *4$ .1$&#6$ !(4#1 0")!' 1#(,#5 75&( 1#$&,$!$ -%0 195.2&-,$
 1"86$ 2#'-% ,&, 7()$ .1&5$.–#' /&,5( !$) &*&–%2 24'1!% !%#)& !$&,$! /!',
 %, :"#4! 7&'% 1#03'! /#&-# #$,% /.&(#"3%( **#2% :"#4! 7&' 7#.&( "#4&% ",+(1,
 !).$! ,"#'&4% !03'! %, !3&,! .!$)# /%,% '&&0 !&!& &$% 1#(*##' 12*% 0&3'$!
 7&'% /&,5( %, '" "+6$ %, 1#+11,! **#2% :"#4! 7&' 7#.&( 1"4#& ,0&%4$! 1( -"

./&%'8#$ /&'(,$ :)% ,&*-!% 1#",+(!
 /&24'$  &#'&"  %,  /&'4$'  1-6#2!  1*0#&$  !2&'-'  !'#,1  1#%'-$  !%(  1#&8#6

.#%%! 1#&8#6% 60&&1( 7%!% .!03'!! 7$ !".0#

!"%6=7>*2 "&7"/ +""%7 (1)

 !$  (&!  !.  (,#5'  1""#21$!  !%(,!  ."*8#$–(%  /*(%  *&$1  !5&!  "#'&4%  !03'!!
 (#!  ,!.#0  %2  /1#0  /*(  ",()  .*0(  /*($  "1#&  &*&–%2  !,25  2#4&'!  ",()  7&*!
 #5&(  (#!  ,"#'&4%  !2*#!  /6"+$  (#!  ",()  ,1(.  1$#2%  .'&&01$  (#!  &$  &+%)  2*#&
 "#4&%  &#,2  ,-#'$!  2#4&'!  %,  #&+#(  ,7)  %2  "1&  .24'$!  %,  #1#!.  1(  12*%  %#)&
 .10(  !5#2'#  12'  !$&,$!  1(  /&24'$  "1#&  #(  /&,5(  &5,  /!',  /&32$–(%  /&'4$
 (#!# ,1&5#)$ %, !$#-$ %2 2*&$ %'-% ,-'$ 0&3'$! #', !"-$' ,%,$% ,'4$! !.
 !03'!!  /(  ?/%#)  &+%)  '&#0$  (#!  /(!  ./&5$.  1#)&$6'  /&,5(  !$)$  "#(&1  %'-$
 /&$&#6$  1#2'3$  (4$&,  &$  %)%  !03'!  ,%,$%)  *0(  /*($  "1#&%  1*2#&$  "#'&4%

 "Salvors, Finders, Good Samaritans and Other Rescuers: An Economic Study of Law  
.and Altruism" 7 J. of Legal Studies (1978) 83

.!. -"+–11 %, (() ;&26' 7%!% /8 #("  193
.311 (1994) 1974–-"5)+ ,+&,57# 20&. #&. "&$. %&( #("  194

.Contingent Fee %, !"-$' 7&*–:"#2 /2 !.#0 ,%,$% ,(#! !.)  195
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 %'( 196.!"#$1 %'-% &(," !$&,$' 0&%4&, &$ %) &.( ,("&6( /-,% 0&%4&, &$ %)% #(
 !(4#1  8&,!%  (&!  !"3$!,  /#,$  ,*0(  /"#8  &*&–%2  2#4&'%  1*2#&$  !03'!!  ",()
 -"  &.(  ,(&%#)#  !'#58  1&5#)$  %2  2*&$  1"&6$  ,*'(,  '%)  1(&4$)  1$&#6$  1&1*#-5
 ,#"&+ !2*#!! 06#5$ 2$1,$ 7) /( (%( 197,03'#$! 6"+% &(). !&!& 7#,("! 24'$!
 "Prior Tempore, Potior %, 3#,+!# 2#*&! 7#"-&2! 1%0!' "'#*$ "'* %, #+#6' ."0(

.Jure"
 &$ 12*% ",+(–&(# ,!&#("! !(4#1! /2 0&3'$! %( 2&8$ *0( /*($ "1#& ",()
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199.!##,' !##, 6"+! 1( /!&5&' #-%0& /&24'$!,
 /!$  *0(  %)  :(  ,;1#,$'  !03'!!  (,#$  1(  /&24'$  /&,5(  !$)  ",()
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 &5#%+  &)  (*##%  ",+(–&(,  /#,$  7!  —  1&1&&2'  1#&!%  !&#,2  *0(  %)  %,  #-%0%
 .*0(  %)  %,  #-%0  !$  :&"2!%  71&5  *&$1  (%,  /#,$  7!#  201,2#4&''  "-%0"  %35  7)(
 1(  /&2'#1  /5&(  /&"0(!  /(  /8  ,(%  #1#  #-%0  1(  *0(  %)%  /%,%  '&&0  0&3'$!

202./-%0

.Joseph D. Chitty Chitty on Contracts (London, 27th ed., 1994, Vol. 1) 97 :#("  196
 :) .1&**4–*0 1#'&&01!) "#'&4% !03'!! 1( ,"#+$' #4$&(, 1#3&,' -" (% ;-1 !. %%)  197
 3+,$' !. %%)% ",(' .Williston, supra note 25, at p. 336 :#(" .&(-&"$(! 3+,$' /8
 Schlesinger, supra note 23, Vol. 2, at p. :%4( 33#4$! ,Lancaster v. Welsh #(" ,&%85(!

.1249

 1991 ;&26) &-%3&(! 7&*' ,(660 ;&26 ,&5$"8! &0".(! 6-*#-!) &5$"8! 7&*' 8#!5 !. 7#"1+  198
 ;&26% ##,! .&%#)# ((5)1055 ;&26) 1&6#"! !&4"*+! %, 6-*#-' ,(&-%3&(! &0".(! 6-*#-%
 /&-%0'  '#&0!  /#&-%  /&().  /&+1#,$  /&,#5"  &)  2'#-!  ,1#5#$$  &5&*  -#0  124!%  153

."/&##,
 Varela, supra :#(" .462 ;&26 ,&%8#3"#+! 6-*#-! ;(2)659 ;&26 ,&5$"8! &0".(! 6-*#-!  199

.Williston, supra note 25, at p. 338 :/8 #(" .note 136, at p. 431

.860 ;&26 ,!&"36#( %, 6-*#-! ;660 ;&26 ,&5$"8! &0".(! 6-*#-! #("  200
 -", ;( ,/&,5( !2'"( 7&' !##, 7+#(' 2,#+ 1*&)% %2 6"+ -%#0 ,%,$% ,1&"'!–1#4"('  201
 ",() #1".2% #(' -" /&"0(! /&+11,$! 1,#%, *#2' ,#1#( 6+1# #1#( "1&( /!$ *0(
 Board of Commissioners v. Johnson cited :#(" .#&&0 1( 7)&6# #&%2 3%1,!% /&&( 2,#+!

in Schlesinger, supra note 23, Vol. 2, at p. 1236

 Wittman, supra note 173, at  :#("  .(1)660  ;&26  ,#("  .&5$"8!  3+,$!  %,  7#"1+!  !.  202
.Kommentar zum Buergerlischen Gesetzbuch §8
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/&7"65 2.'72* 2/0. (7)

 !"#4' #0"3 #( ,*#'2% #%&01!# /+6)$ #(&4#! ,6"+! %2 !2*#!! 1( #("- /&,5(, 0&55
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 /#&-' 6"35&( /!% ,&, ,!%( /&%82$ &5, %2 78!% :"#4! 7$ /&2'#5 !03'!! 1#"&*!%

.1#03'!!
 1#60&&1$, 1#5&*$ /8# 1&**4–*0 1#'&&01!) "#'&4% !03'!' 1#"&)$, 1#5&*$ /8
 2'-5, &+) ,2#'-% --#0$! %2 ,&12* 1#&52% .!".0! 1#). 1( 1#%&'8$ !.#0 %() !&%(
 %) !"&*! 1#&!% !%#)& #.) !03'! &) 203,"#'&4% !03'!! 1( 1#%'-$, 1#3&,! '#"'
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 1#5&8!  %2  166'1$!  !,&8  7&'%  204,!"#$1'  !&&).%  6&6'  !##!$  -&#*$#  (%$  /#&-
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 1#$&#6$  3+,$  1#3&,'  205.0&3'$!  %,  1&1#"&",  !"!4!$  !(4#1)  !"#$1  (%%  "1#5
 !-6+#!  #.#  ,!$&,$!  1(  24'%  %&01!  "')  24'$!  /(  #!,%)  &#4&+  ,#"*%  71&5
 0&%4&  /(  12*%  %#)&  &%(&453#+!  24'$!  *&$1  (%  ,!"-$  %)'  206.!".0$  !(4#1)
 (%% "(,5 #$42 (#!# ,!$&,$! 1( #&5+% 24&' "0( #!,&$ /!', /&'4$ #5)1&&# ,:)'

.6"+
 /#,$  "#'&4%  !03'!'  /&(#",  /&6-*#-!  %)'  !2&+#$  #.  ,!&&5,!  !,&"*%  ",('

 Melvin A. Eisenberg :#. !,&8 %2 1"#-&' #("# .Gordley, supra note 126, at p. 603 :#("  203
 "The Theory of Contract" in The Theory of Contract Law: New Essays (Cambridge,

 Peter Benson ed., 2001) 206–264; Sbisà La Promessa al Pubblico, supra note 167, at p.

 266; Graziani, supra note 151, at p. 700; Jacques Martin de la Moutte L'Acte Juridique

 .Unilatéral: Essai sur sa Notion et sa Technique en Droit Civil (Paris, 1951) 289

 (Jacques Ghestin Traité de Droit Civil — La Formation du Contrat (Paris, 1993 :##,!
.278  

 /#,$  ,"1#&  ')"#$  '4$!  ,&**4–*0  !.#0  %,  &(-&"$(–#%85(!  %*#$!  &+%  &)  "#).%  ,&  204
 Adams & Brownsword, supra note 29, at p. :#(" .!24!! %, "%#'&-" /8 !##!$ /#&-!,

.54

.Smith, supra note 52, at p. 184 :#("  205
.*5%#!' 7)# — (2)8 ;&26 ,/&'#&0 %, &4&&##,! 6-*#-! #(" — 9&&##,' ,%,$% ,8#!5 :)  206
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