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.157 (2012)

Eyal Benvenisti, The Law on the Unilateral Termination of ;77—-76 'mya ,ow ,Boon 3
Occupation, in A WISER CENTURY? JUDICIAL DISPUTE SETTLEMENT, DISARMAMENT AND
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U.S. DEP'T OF THE ARMY, THE LAW OF LAND WARFARE 139 (Field Manual 27-10,
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Annex to the Hague Convention 1V Regulations Respecting the Laws and Customs of War 6
on Land arts. 42-43, Oct. 18, 1907, in 1 TREATIES AND OTHER INTERNATIONAL
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GERHARD VON GLAHN, THE OCCUPATION OF ENEMY TERRITORY: A COMMENTARY ON 8
.THE LAW AND PRACTICE OF BELLIGERENT OCCUPATION 28 (1957)

Hans-Peter Gasser, Protection of the Civilian Population, in THE HANDBOOK OF 9
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Activities on the Territory of the Congo (Dem. Rep. Congo v. Uganda), Judgment, 2005
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Adam Roberts, The End of Occupation: Iraq 2004, 54 ; (Hostage Trial :1971%) 55-56 (1948)
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application of the present Convention shall cease one year after the general close of
military operations; however, the Occupying Power shall be bound, for the duration of
the occupation, to the extent that such Power exercises the functions of government in
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"In) 63—62 'nya ,14 W”1 Y2 ,PROTECTION OF CIVILIAN PERSONS IN TIME OF WAR IR 107
the preliminary stages it had been thought that the Convention would only cease to apply
when the occupation itself was at an end. That was what the draft text adopted by the
Stockholm Conference laid down. Several delegations pointed out at the Diplomatic
Conference, however, that if the occupation were to continue for a very long time after the
general cessation of hostilities, a time would doubtless come when the application of the
Convention was no longer justified, especially if most of the governmental and
administrative duties carried out at one time by the Occupying Power had been handed
over to the authorities of the occupied territory. In 1949 the delegates naturally had in
mind the cases of Germany and Japan. It was finally laid down, therefore, that in occupied
territory the Convention would be fully applicable for a period of one year, after which the
Occupying Power would only be bound by it in so far as it continued to exercise
governmental functions. The solution appears to be a reasonable one. One year after the
close of hostilities, the authorities of the occupied State will almost always have regained
their freedom of action to some extent; communications with the outside world having
been re-established, world public opinion will, moreover, have some effect. Furthermore,
two cases of an occupation being prolonged after the cessation of hostilities can be
envisaged. When the occupied Power is victorious, the territory will obviously be freed
before one year has passed; on the other hand, if the Occupying Power is victorious, the
occupation may last more than a year, but as hostilities have ceased, stringent measures
FINAL 23 %9 .(7D07 nwaTnn) (against the civilian population will no longer be justified"
RECORD OF THE DIPLOMATIC CONFERENCE OF GENEVA OF 1949 vol. Il sec. A, 815 ("How
is the end of the occupation of an occupied territory to be determined? Recent events, and
present history, have shown that the conditions under which wars terminate have
undergone a profound change; and that occupation involves far more than it did formerly.
It therefore seems logical and judicious to provide for a minimum period during which the
provisions should continue to be enforced, a period fixed at one year after the general
conclusion of military operations. Should occupation continue after that date, it appears
normal that the Occupying Power should gradually hand over the various powers it
exercises, and the direction of the various administrative departments, to authorities
consisting of nationals of the Occupied Power. From that time on, the Occupying Power
will, of course, no longer be in a position to undertake all the duties for which it was res-
ponsible as long as it continues to exercise the full prerogatives of the occupied State. A
choice should therefore be made between provisions intended to protect the population of
the occupied territory while occupation continues, and those, on the contrary, which should
cease to apply as soon as the justification for them, namely, the exercise of powers by the
(oI W) Occupying Power, has ceased to exist™)
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Vienna Convention on the Law of Treaties, arts. 31-32, May 23, 1969, 1155 U.N.T.S. 331, 111
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The End of Belligerent Occupation and its
Implications according to International Law

Dana Wolf

Contemporary armed conflicts present varied and complex circumstances of
belligerent occupation extending beyond the traditional model of interstate war on
which the Law of Belligerent Occupation (the Law) was originally based. As a result,
confusion abounds regarding when the duties and obligations of an occupier are
triggered, while scholarly debate revolves around the meaning of the Law and its
alleged inadequacies in the transition from an occupied territory to one post
occupation. The unfortunate consequence is that civilian populations often face
serious humanitarian risk at the conclusion of a belligerent occupation. Focusing on
the Law of Belligerent Occupation, this article argues that, as a legal matter, the Law
does not create an ongoing regime of post-occupation duties for the former occupier.
It does, however, offer possibilities to address the problem of civilian protection
through an expanded understanding of coordinated transition from the former
occupier to the returning sovereign. To fill in the legal vacuum, this article proposes
that some form of limited transitional post-occupation obligations should be triggered
under certain circumstances when the end of occupation is approaching and
identifiable gaps exist in essential governance and civilian protection.
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