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.LAw. 1437 (1985)

Kristin A. Linsley, Statutory Limitations on Directors' Liability in Delaware: A New Look 49
at Conflicts of Interest and the Business Judgment Rule, 24 HARV. J. ON LEGIS. 527, 570
.(1987)

Roberta Romano, Corporate Governance in the Aftermath of the Insurance ,%wn? ,3x1 50
.Crisis, 39 EMORY L.J. 1155, 1155 (1990)
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breach of the) MWPIIA YW INRA NN NIDA (1) :2°2I0 AVIYY vYN? NRN
acts) 1P YW 2% 0IN 7002 222NN IR DUWYN (2) ; (director's duty of loyalty
775772 IR N0 72100 NIPIINTA 021797 72X IR (or omissions not in good faith
0™ pn (3) ; (intentional misconduct or a knowing violation of law) P73 5w nyTn
improper personal) PWyYnH X7 °NP2 NUWOR R NAW PDR MLPIII 0N
33 (benefit

TIPNT DR INMYT2 NMAAR 93 LYPD IPW PINT MPwH 7393 AR 7w N3
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,ANNANT AR PY TIYY 23wn ,INMYT2 0D NIAT YW N1wIna 3171 07va
nIw3a I Pnn ANYI2 2I0PIT NINR DY VDT NI YW Inyswi 11700
D NWI ©WY) 2008 NIWY TYI 1986 NIW MWD NIXT APPRI TR 23 XXM 2008
mmw (disinterested) "wOR 171 XY IR M0RIT HY 121 nIAR 7PLIA KD (@MW

Claire A. Hill & Brett H. McDonnell, Stone v. Ritter and the Expanding Duty of Loyalty, 51
76 FORDHAM L. REV. 1769, 1772 (2007) (“Responding to concerns of rampant director
liability and a consequent crisis in Directors' and Officers' (D&O) liability insurance, the
.Delaware legislature added section 102(b)(7) to the state's corporate law")

INT .0°MIT ©1T07 NIAR MIXIRD MIPID 41 XK MYI PINT DRPRRn oMW JIna 52
.1160 'n¥1,50 w1 v ,Romano

27392 @MVRPI*TY NIPINRK NVD? OANN MYTA PN 53

DR 77PNIPNY IR NN 180 YW 03T JINM 90% A N 73 XXM 1990 NIWA TWYIY Prn 54
.11 w7 L1161 'mya ,50 w7n 2y ,Romano X7 .aM972 NP pan mw N2 MwdR Yo
J. Robert Brown, Jr. & I8 .99% % MIZARNI NANA NIOR 79V NP DIMRD RT3
Sandeep Gopalan, Opting Only in: Contractarians, Waiver of Liability Provisions, and the
.Race to the Bottom, 42 IND. L. REv. 285, 309-310 (2009)
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,NRT .V TIAN? N1INT 2HYA DR IPINW DPLIPNPT DAYV Y ¥2A87Y AWR 75°BY .AVIRA
YW NPPIN MPWL 0D NIAT YW AN PRI DR 00207 10°1 7aw YR aznan »Iant
.38—36 W7 T2 2¥% 1X1 2D1MLIX NNAn
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191 IARY .IMR NI PW 7957 73 AR 22P0RI0 DWR TIRN 7T 1IN 1700w
YRR N3P XIT INRT (70 N2INN YW IWRnA 0Ipn YW 00 W 172 PRl
17207 7 DY NI92Y VIR0 NYNIN2 1IPI0RIIN YW PINN RIT INRTY 3 NIPPOY

n3I1 NI5AY NIYL YY LD NIAT YW INYINNA vBWMI N2 poy Disney 11v3
PR .TIANR ROW PW ApOYRN ANST PRIN MWK DY QNPT 2w NI
DMINA DIV YW nwbnan nbap PYnna oomnn obwsb nuvp vy o
APWR 2°11 2%7 0IN 0 OR AYRWY vDWNI N2 WITI AT Y Y LpropTm
11°2977 VOWNI N2 .7IVDT NYINN DX P15W? °N27 NIYWIR *T XKW IR N°2PVUP*2I0
:°N27 NIPWA W 79pn2 03 112N YW MWD > NWIDN 77183 ¥aIp

"[G]rossly negligent conduct, without more, does not and cannot constitute a
breach of the fiduciary duty to act in good faith."38

DIy D hpRPna n°%on% NI XAN DINR NNWAD 0 17°%n vBWNI D2
+70DT NIAT TI0°2

Elizabeth A. Nowicki, Director Inattention and Director Protection Under Delaware 56
General Corporation Law Section 102(b)(7): A Proposal for Legislative Reform, 33 DEL.
.J. CoRp. L. 695, 710 (2008)

Lawrence A. Hamermesh, Why | Do Not Teach Van Gorkom, 34 GA. L. Rev. 477, 479 57
(2000) ("Exculpatory charter provisions adopted pursuant to statutes, almost universally
enacted since Van Gorkom, have rendered the damages claim for breach of the duty of care
.essentially non-existent")

.Brehm v. Eisner (In re Walt Disney Co. Derivative Litig.), 906 A.2d 27, 65 (Del. 2006) 58
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"To adopt a definition that conflates the duty of care with the duty to act in
good faith by making a violation of the former an automatic violation of the
latter, would nullify those legislative protections and defeat the General
Assembly's intent. There is no basis in policy, precedent or common sense that
would justify dismantling the distinction between gross negligence and bad
faith."59

MOPTTI YW YYIDA MYTIN WNT WK ,IX I 75 DR RI7T 297 0N IV 20
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NIOMN NIV 3 ¥R vOWHT N2 AT ¥R 7Y 2% 0 0In w1 7nn nnbw
intentional dereliction of duty, a conscious disregard for) 91¥5% n°pIn 72N QPPN
60,930577 NIAT NN 707 7K (one's responsibilities

¥ap1 73w 61,Stone NWIDA T NPIIPY TTNY 1A MT YW (1YY vdwHn N°a
nann PR Anan (WBR AN ADIN APR ANIDAW) 2% 0IN2 2IwDY 73N °D
a3 N%910 °ART N2IN ,VDWHT N°2 7DD .IIWH XY DW (N1 XDY) DO1INNT
N1 NAN 700N RY 37 7210 0I5 ,A2aR0 N0 Yw 209 wn ML n2Inn nR
62,7107

I3 IPR 7227 0IN” PN DR IRNY MYIA vOWNAT N2 1IN 1AW 0NN
TINY% NP2 70 I JDY LI XIT LYW NIATINAT M0 IR 77172 77%3
np 0B HW) W A1N2 .AR°0D2 MW IDIR R [IN2Y X7 AT 20 YW mynwn Yy
MW 13V IDIRT 1A TN YW ARTR DY NInbn (VDT NINT A¥NIR TRM MY
1729 1PMVPII YW NIINAR NPPOY MLRRTI NIRPOY DY AT DR LDWNTI N3
"1 Yy pIN NIDA YNRY (PI0RIIN NAIN HW WpNA ANIR W 07 13V DIRA
STIRNT

TINK DIPPOY MOSNT IINZOY
1°22 0"0PI°T T My an® ona °175R 19IR1 VDT NIAT DR QAW VOWNIT °NA
'["7-'{1'1 732 D°IVPIT T D°AIXY 7Y°an wMn Lyondell 1°°1va .nvpoy nmwonn

.66 /DY ,00 59

,Yap ppInnAw 3 Yy 07 "2 ,N001an 3T NIIWID D WIAIN LDWAT N2 .67—66 /DY QW 60
"intentional YW >0 Yy [om “"good faith" Sw »Ina nR MDY @AINR NIadR2
.misconduct"

.Stone v. Ritter, 911 A.2d 362 (Del. 2006) 61

"[T]he fiduciary duty of loyalty is not limited to cases :(370 'ny2 ,0w) vOWNA N2 W22 62
involving a financial or other cognizable fiduciary conflict of interest. It also encompasses
.cases where the fiduciary fails to act in good faith"
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DMVRITM TIWNT PRWN YW MYWINT 173 PPRan? w1 nuInw npea bw 123mn
YW 7797 73 A ,NYTIN MWNIR P 02vp»a10 TI0° 2% anan 1vma

:VDWM N2 YAIPW 753 .0 MK NN

"'In the transactional context, [an] extreme set of facts [is] required to sustain a
disloyalty claim premised on the notion that disinterested directors were
intentionally disregarding their duties'... [I]f the directors failed to do all that
they should have under the circumstances, they breached their duty of care.
Only if they knowingly and completely failed to undertake their
responsibilities would they breach their duty of loyalty. The trial court
approached the record from the wrong perspective. Instead of questioning
whether disinterested, independent directors did everything that they
(arguably) should have done to obtain the best sale price, the inquiry should
have been whether those directors utterly failed to attempt to obtain the best
sale price."66

IMYT2 117597 vOWNI N2 YW 2020 NIWN TLYNNA (O M1V PR IR T 7TV

5w nYWID AW°s7 N2PpYA ©OMVRIPT T3 DTN VAN Awai 12w 67,Uber 71va
NP7 DR YR XY DUNORTIPIN 0D YL YIINT OMINVIR 237 InDDYw 12an
vOWN N2 Y% mIpn 29W3 933 .APOYA DX WK DIV MWITIA NIRRT
WY NMWBRT DX YAINAN YW N1PINRD 70D YW IR 5 0PN0RpTTI NIYY DX
X9R 710D NN DI DNIOPTT PEYW 7997 VY 3N LDWNAT N2 .NTTM YN
D% OPNIINA 1IN DIRI IKPYNT IR 713N YIADD 73 11350m3 YYD 1D DR
,19 ¥ 07 .n1InR nYun? poom 0°03 AN PR ,ANYYIWS ,>N37 YW .71ann

.(Lyondell 11 :1971%) Lyondell Chem. Co. v. Ryan, 970 A.2d 235 (Del. 2009) 63

HY2 192p°w 7PN DMIMN DR 210 PUN0RTPIR YV nbuIna 7303 11770 239 YA 0w 64
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. X9 nvnn
3136714 R”Y X7 .PRIW72 03 NP 1T 7270 79 ,RATIR 23K ,INYT DX 737 N0y vowit .1986)
.(28.1.2016 ,w”IX2 DOTID) 1777 PODY 44 ‘0D ,1N”YA MN*DY 71731 277K 1 0w "D

POV YR MIpPw 995 NIRA 791 X7 ,NTIRT CHYa YW 0WORA 1317 ApOYR IWRD 0TS 65
Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304 (Del. 1x7.71¥°0% n°503 7y°an 2w mpna
.2015)

.244—243 'nya,63 W71 2°¥Y Lyondell 11w 66

.(Uber 11y :127%) McElrath v. Kalanick, 224 A.3d 982 (Del. 2020) 67
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PN (7)(b)102 7PY0A AYIAPIT) TIVBI NIAT YW 77 211X DY .70 2pY NPWOR NIINR
:NCT Group 1°1v2,5wn" , a7 Yw vowni n°a Iny (M7 YW nana

"One of the primary purposes of § 102(b)(7) is to encourage directors to
undertake risky, but potentially value-maximizing, business strategies, so long
as they do so in good faith. To expose directors to liability for breach of the
duty of care for derivative claims of mismanagement... guts this purpose by
denying directors the protection of § 102(b)(7) when they arguably need it
most. That is, when, despite the directors' good intentions, the business plan of
the firm did not generate financial success and the firm has become insolvent,
the possibility of hindsight bias about the directors' prior ability to foresee that
their business plans would not pan out is at its zenith and when the
exculpatory charter provision is most useful." 70
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.070IPNIT

PIN5 NN 5Y M9 Svd
YW n1¥a Y MIp o2 anw Swa% nuvva powv 0°NvpIPT T3 NIYAN YW InR 10
N R AT pPhava 7l.Caremark X3 AT 1UI¥A MG PIN pOD LpINY AYMIAN
m1yva Caremark International N92N YW 0>1I0PT°T T3 NITAI 7N TIWD VOWNHT

"Pleading bad faith is a difficult task and requires ‘that a director acted :992—991 ’#y2,0v 68
inconsistent with his fiduciary duties and, most importantly, that the director knew he was
.(Mpn2 AWATAT) so acting™

1993 'nya,0v 69

™1 :197%) Prod. Res. Grp., LLC v. NCT Grp., Inc., 863 A.2d 772, 777 (Del. Ch. 2004) 70
.(NCT Group

1 :127%) In re Caremark Int'l, Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996) 71
.(Caremark
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VOWNT N2 (217 1P 250 YW MY NIDIR P7Y) 1Y MW 0PI YY 77300
N3WH NPW D W 0Mpna P NPIAR NYLR PUI¥N MIRDR NN NIDT 0D VIR
"sustained or systematic failure of the board to) mIP°57 DI WP TWHANN
72 (exercise oversight"

11°2977 VOWNT N2 THY VY AIZW Stone NWIDI ,INT LY NIMIRM FVIMT
neY Yy MpUp? 0UNBRIPT YW anInR 722 7LD NI A AP Y YT
YW 77 MM Caremark 11v3a AYARIW 7207 NIDT °3 ¥ap vowni nva 3.k
17791 112 Caremark *5% N1INR NPVAY Q°RINT DX IRNI,INRT NN

"We hold that Caremark articulates the necessary conditions predicate for
director oversight liability: (a) the directors utterly failed to implement any
reporting or information system or controls; or (b) having implemented such a
system or controls, consciously failed to monitor or oversee its operations thus
disabling themselves from being informed of risks or problems requiring their
attention. In either case, imposition of liability requires a showing that the
directors knew that they were not discharging their fiduciary obligations.
Where directors fail to act in the face of a known duty to act, thereby
demonstrating a conscious disregard for their responsibilities, they breach their
duty of loyalty by failing to discharge that fiduciary obligation in good
faith."74

'na Sw onw 32 Mwdi NIE YW ATppn Yy ¥hazab X nYw 1170 n°on

7aMI72 ORI RY W ARwIa 79707 .0°I0RTT NIIARY YAN2 YT vdwnHR
72N NIDA P2 DPNVPTT NINRD MPT2 AP0DR AYAPW 2P 1IN 0°RIN?
VDI NINIW 777 D P71 PN NIRNAY 772N NYAIN DY Anvy Yy npbY
591 75,0°2°0p7310 AWK YW TI0° W, 7123 RIT IT 727V DIINR nYunk 72080

971 'mya,0w 72

.61 W~ 2y7 Stone 1Py IRY - 73

YIMn” RIDW ¥ @3 IR (PRI MIWITAN I’ 93 D0 ANINKRA TWATAN) 370 ‘'HYa .00 74
PO2IMINID IWIN PPLWPR HOR ;(2021) 559 7O QPOY VOWH “INAWRI NN MIPD
17.7.2017 272X-%n N0 1R YW *aRN7 Ywnnn R 7mIp e InnY 0MwpIT NTINR”
Elizabeth Pollman, Corporate Oversight and ; www7.tau.ac.il/blogs/law/2017/07/17/1970/
.Disobedience, 72 VAND. L. REv. 2013 (2019)

Rojas v. Ellison, C.A. No. 2018-0755-AGB, 2019 WL 3408812, at *1 (Del. Ch. Jul. w1 75
29, 2019) ("The standard under Delaware law for imposing oversight liability on a director
is an exacting one that requires evidence of bad faith, meaning that 'the directors knew that
.they were not discharging their fiduciary obligations."")
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"Demand is not excused solely because the directors would be deciding to :vdWwnHA
X2 ¥2In77 *5 ¥ap1 Aronson 11va 11°7¥i1 vBWHI N2 NN 80.sue themselves”

John Armour, Brandon Garrett, Jeffrey Gordon & Geeyoung Min, Board Compliance, X7 76
VOWMT N3 TN DTAW 150M 0MP» 1R AMINKR? 104 MINN. L. REV. 1191, 1267 (2020)
792 7°X *3 %Y A1 2%wa o bpn vEWHT N2 ,NXT oY .Caremark N12°ya nT3 AY°an Hmb
Roy Shapira, A New Caremark IX3 77 X2 RInnonaa 1IX°N? .N1INRT *9%3 NR MWy »710
.Era: Causes and Consequences, 98 WASH. U. L. REv. 1857 (2021)
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DNRD PRIRNY IR 1996 NIW2 925 77X 73101 An»aw Caremark 1°°1v2 17 Ay 2pw Am7”
TR P12 /2 IR 17044-12-14 (R7N 0°9372) 3710 72021 NIW HRIW?2 03 731931 IR 770
.(11.5.2021,1212 2077D) 3 ‘MY YA NINDY

Lawrence A. Hamermesh & Michael L. Wachter, The Importance of Being Dismissive: X1 78
The Efficiency Role of Pleading Stage Evaluation of Shareholder Litigation, 42 J. CORP. L.
.597, 652 (2017)
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.In re Citigroup, Inc. S'holder Derivative Litig., 964 A.2d 106, 121 (Del. Ch. 2009) 80
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"The Company has adopted an exculpatory clause in its certificate of
incorporation. Thus, to plead demand futility, Plaintiff must plead with
particularity that the Board members breached their fiduciary duty of
loyalty..."82
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JAronson v. Lewis, 473 A.2d 805 (Del. 1984) 81

Shabbouei v. Potdevin, C.A. No. 2018-0847-JRS, 2020 WL 1609177, at *1 (Del. Ch. Apr. 82
United Food & Commercial Workers Union v. Zuckerberg, 250 1x1 a1 min»1? .2, 2020)
.A.3d 862 (Del. Ch. 2020)
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In re LendingClub Corp. Derivative Litig., C.A. No. 12984-VVCM, 2019 WL 5678578, at 84
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NI2I0 NIDAY MIYVLA NPARY AYAN X7 7OV ANAIT NI AYAn v Pha nIomzn
Y2177 19X MY aNa 03 .71a07 YW 3TN Npova NYINT Y¥3a *pYd 11I0p1In
NPVIPNP NNYL TV ,MWVEY QAN LY NIPPIARAT MYVIDH NIYY PIYVY WITI
™1y bwnb $6.q07 Yy 0MM0PIIN I AYVIANT DR LDWAT N2 PRn’ 9RO
npova LM NN Pw 0*vRI’T T3 NPAX A¥°ana poy Morton's Restaurant
1IN 9YaY NP2 207 AT DR PWAY 0PN DR DT 2NY IV I
R YINAW 935 [0 Y AN mIvaINT 0D pob IMYT YW 1rhyn vdwni na
07 VPTTY INPIW NWVDY 30 TPPNN %D NIRIAY YN

"[T]he defendant directors are entitled to dismissal unless the plaintiffs
have pled facts that, if true, support the conclusion that the defendant
directors failed to secure the highest attainable value as a result of their own
bad faith or otherwise disloyal conduct.' That is, if a corporation has an
exculpatory provision in its certificate of incorporation... ‘application of the
exculpatory clause would lead to dismissal [of claim against the board alleging
breach of fiduciary duty] unless the Plaintiffs have successfully pleaded a

n7p°a% NIDID3T MYIYDY D2 O3 N1 7V°AN NWAT NYIM MWD NINT ° ¥apl Ryan 17va 85
Unocal Corp. v. Mesa Petroleum Co., ) Unocal 11y2 yapiw v171007 5% 77°mnn nuinw
Ryan v. Armstrong, C.A. No. 12717-VCG, 2017 WL X7 .(493 A.2d 946 (Del. 1985)
2062902, at *14 (Del. Ch. May 15, 2017), aff'd, 176 A.3d 1274 (Del. 2017) ("[T]he
Plaintiff's derivative claims here must be dismissed unless the Complaint demonstrates
demand would be futile, consistent with the analyses set out in Rales and Aronson v. Lewis,
v 7LD 771yY .regardless of whether the underlying facts state a claim under Unocal)
In re Cornerstone Therapeutics, Inc. Stockholder Litig., 115 A.3d 1173, X7 X171 n1°3nn
.(Cornerstone 71 :1971%) 1175-1176 (Del. 2015)

Globis Partners, L.P. v. 23 I%39 .McPadden v. Sidhu, 964 A.2d 1262 (Del. Ch. 2008) 86
Plumtree Software, Inc., C.A. No. 1577-VCP, 2007 WL 4292024, at *15 (Del. Ch. Nov.
30, 2007) ("There is nothing in the Complaint, however, from which the Court reasonably
could infer any of the alleged breaches was anything other than a good faith, erroneous
judgment as to the proper scope of disclosure. Thus, Section 102(b)(7) provides an
alternative basis for dismissing Globis' claim the Individual Defendants breached their
fiduciary duty of disclosure" (emphases added))
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failure to act loyally (or in good faith), which would preclude reliance on
the... provision."'87

0190 °n%a 2MMVPT? 03 I 7997 vdWHI N3 2°mIa Cornerstone 11v3
NR PINN? 717 LOWNT N2 .(J2AY IXT) LYW PYa OY ApOY MWK P33 0°YaNIT
vOWN N°2 .5INAY Pwnn Avhwa ¥ 131 LDWNAW AX A0 PY 0T YN
Y11 727 1722 MDA NIAT YW N°93N07 193 pPT? NIWIIDN DR NT 1P 1ha
5w AN°YN %5 72071 ,7I0DY ADIDD TNYYW NIYY 17772 aNTWN YW 02379 NI
5vIN XY 19102 DX AR 77 712 *VOWH P20 YW MR DXV w32 Y3100 WD NI
:NPI9WT NIATING YW2 0°I0RTTI YY NIINR

"The purpose of Section 102(b)(7) was to ‘free[] up directors to take business
risks without worrying about negligence lawsuits.' Establishing a rule that all
directors must remain as parties in litigation involving a transaction with a
controlling stockholder would thus reduce the benefits that the General
Assembly anticipated in adopting Section 102(b)(7)."88

,270D7 NIAT? MIYPWN 11T 131N PIXPY 1TDR NPT LDWMT *Na 010y
NN MvRIT Py Y0a%n P K2 MY N20N T AT 2w anvkanw 7130 JInn
nIYWIY NNYLA TPIPNT CVDWH Y DTPYM 03 RYR ,LDWNH NI INKR? N°DD
0P
,IM272 PPN SHYA YW 1Y M9 YW 7200 Y 798P ey 2wn a1 Wwpna
MYTa NI 2Hva 89.qwnna ARNW *Dd PRIWN AYAW 11V NI AW WK
PINY 220 T°Y03 NITOM WK ,TARNT DMOMA POYY NPOMY NI MIST 03
D°N°YY 0°Y*an 1232 031000 WK ,(books and records 71313171) IMPT YW NN
R 92Y2 .00MRIPT YW M NIDR DY VAN nwIRY DY TIY vdwni N2
"2 "MYPwn °95% 79571 X7 AIINARY IR ,NP0M OXMIXMD T NIDTA WINWT

In 23387 .In re Morton's Rest. Grp., Inc. S'holders Litig., 74 A.3d 656, 664 (Del. Ch. 2013) 87
re Lear Corp. S'holder Litig., 967 A.2d 640, 648 (Del. Ch. 2008) (“[B]ecause the Lear
charter contains an exculpatory provision authorized by 8 102(b)(7), the plaintiffs cannot
sustain their complaint even by pleading facts supporting an inference of gross negligence;
.they must plead a non-exculpated claim" (emphases in original))

Malpiede v. Townson, 780 A.2d 1075, 03 X7.1185 'nva,85 w”i »°vY ,Cornerstone 11y 88
MWD YW IMTRY MYV DY M7 vEWMT N2 YW NIHR 1°7 92va L1094 (Del. 2001)
1°32 073 NWAINY NIY°an T3 o*epar Pw (affirmative defense) n°avw md maan nIvw X0
.Emerald Partners v. Berlin, 726 A.2d 1215, 1223-1224 (Del. 1999) 11 .03%w N°wR N1an
21 71997 yuR» 1R Cornerstone 11y vdWNI N2 DYIR

.(2021) 683 7 VOWH 1Y 7AN?T 1M NIPIY” RPDW *¥II D3 IRT 89
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5101 11PY? Awpa HY Mud YW 1R nybwn? 92v3a w71 1MYT vDWNT N°3
nwin 3% ooomon 9aph nvan Hya wpra a1 hwva 2LAbbVie 171y TaRnn
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"Because a Section 102(b)(7) exculpatory provision serves as a bar to
stockholders recovering for certain director liability in litigation, a stockholder
seeking to use Section 220 to investigate corporate wrongdoing solely to
evaluate whether to bring derivative litigation has stated a proper purpose only
insofar as the investigation targets non-exculpated corporate wrongdoing."92

HW3a 7MIDM WK FAYIN NWAT QWY (1Y MST DR X1V 951 XY NI Hya 1o by
NI PIMIT YR P wpak (0% ,Muon 210nn PV 72anaY 270 LMD i
NIMIRM 70D DI LYY 70N APR WD NIAT WK LJIBX NI NIDA? NIy
NIDDII NIWVM TIRNT *DPOMA 1YY INWRI 18N NPT H¥A OR D Ayap v
$MWPIAN DR YI9° R? 730D 2W 1M1°p IR ,07NWRITI TAI AV AN WAL 0D

"Unlike in AbbVie, | find here that the pursuit of derivative litigation is not
Rodgers' sole motivation for investigating wrongdoing. Rodgers' Demand
states several purposes, including his desire 'to communicate with stockholders
of the Company regarding matters of common interest,' to 'evaluate the
suitability of all current members of the Board to continue serving as directors
of the Company," and 'to evaluate possible litigation or other corrective
measures."?3

"2 NP7 R°T PR PDRW T 370V DY YT 1YY vbwna N 31N AnInR®

DORWI NP P2¥aW 1IPON NPTPNY VAN NWAT A% 11N Yya bw 11y 1o
NR 2avaY MIRT OR 702% 75 YwnY ,ayan nwan nwn? XL o3 yrna v
Swa — Ay°an MWL NPNYRI NPNWN PRY 772197, 0T RONN 037917 0P 0RTIR

.76 W11 9°y% ,Shapira 11 90

Se. Pa. Transp. Auth. v. AbbVie, Inc., C.A. No. 10374-VCG, 2015 WL 1753033, at *13 91
.(Del. Ch. Apr. 15, 2015), aff'd, 132 A.3d 1 (Del. 2016)

ov o 92

Rodgers v. Cypress Semiconductor Corp., C.A. No. 2017-0070-AGB, 2017 WL 1380621, 93
.(Mpn2a mwaTan) at *5 (Del. Ch. Apr. 17, 2017)

922



MM NN NN X2 MIANND NV 279vnN 70 DYPOYI LAVYN

qunb T¥71 919°27 IWKRD P °ya ,NKRT 94.‘[1’37?! DNI9T DX DO 71K — VDT NIAT
NIT 1°2 JIRM VOWMT N2 ,NRT OV .pIN NIID7 YW 0 pna 77207 YW AnI12Ivn DX
X177 19 7Y .7172073 21012 n1amynn yaien n1an vvya by 1pobw Y9om 172 11vn
MSwI3 Npoy NN 9722 Nk 93 WK 1Y MY MIwPa Yap° X2 0 Pnan
(P PMBN ,YwnY 9 13aY) mana v
"'[M]ere disagreement with a business decision’ will fail to establish a proper
purpose... Section 220 has thus become a widely used tool for stockholders
seeking information about corporate wrongdoing, mismanagement, or waste.
This development, in turn, sparked '[t]he evolution of [our] jurisprudence in
section 220 actions[,] reflect[ing] judicial efforts to maintain a proper balance
between the rights of shareholders to obtain information based upon credible
allegations of corporation mismanagement and the rights of directors to
manage the business of the corporation without undue interference from
stockholders."95

NINNBNAR XN DINN RO YT NPINT VYV YW (PYR NIOT ,0Ipn o
IR 7277 12 TR ROW AR ,NIRIND
"33 NIY°an *1on INTA A9y 733 70D DX 71957 MYIA ApP0DT 010709
NINING YW 7Ipna P73 70D, NIANT PIT IR NI NI NIo7
9277 WKRD MR NN NIDT 0TD AR 2PvpT0 2% 01N 10N 791107
73 1732 PR *IP% °2NY IR °N27 NIPWIY Nuvw ,11PI0PIIR W nopoy nusnna
MINW TP P32 DPIVPIPT NIPINRI I3 IWRD 0D YW MR DY 123077
onAINM 0NLPIIN PW NYTIH NINYYNT NWITI,PIN 111D NIV 2pY TIRN?
TIWN PRWIA YA 932 26.mIp°D1 719p2 ,N°171D DOK YW 02111Mn DDA PRy
n°3 0PI L, PIWOMA OPYY NI APR MPT2 MWD NI LDPMVPIYT OPRY
11T WM .AVOAN DTN WD DR AUIAAT DR (PNVRIIN P72 1PRWD VDWNT
NR 037 0*pna YW 710D NI YW ARTRY ,0°YaIN PV TIRND 7772310 77000
,72 ¥ {011 .07pIM °1°7 25w A¥°an p12°0 IWDHRM IR NIT3 7Y AN wiAAY 210

AmerisourceBergen Corp. v. Leb. Cty. Employees' Ret. Fund, 243 A.3d 417, 425 (Del. 94
.2020)

.(IDOIT W) 426-425 ‘MY, 00 95

177 °5% .pINY AYMIAN NeX PV nppY 73100 NIDR2 NIPOIWR NUYLA Tppnn YW I 96
OR AR ,JOR DN PW 7997 ANAN PINT DR DAY 7IWwn RWN YW DyTn quvng T
*PDIMWINID TIVIAT MY TP IXT W 02 1I? .71a07 DA 913035 avapnn avbnnn
.(2021) 613 75 D%PDYY LOWN 72 NPTRIM R*7T DR — MO 712°0Y *VDWM 15°0 P2 MINATT”

923



279WN 7D DIPOY LOVN DIN NIV OITHN GON

DWpan 0nw 935 NP YA YW YR MDY 9Y 03 AYDWR 0BT NIXT ,TINRD
Y20 NWwa JIRY 3T Mot Yoydab

YINIYIN P72 NVON NN ) PIO

n°23n2 1173 79°0N YRS 137 DY MBI NIAT YW AMIRIT NNWIDA 77 AT pID
,270D7 NI YW NIANT 5P A3 11T 191 INRY MWD 1707 YW 171072 NI
2%w3a .5In% MI057 N3 95N XY 1235w NPT N2I0 YW NN 200 76 100
NIRRT YW amw™a 1171 930291 7 7aR pIOR wew 1T 1IN0 DR JN21 XA
DY MY 11117 .ARDAT MIPAAT 02N DR ApoY 7Y °nnk MR 773w N12°013 NI0D7
923077 NIn PV .90 DR D°WARYH 90D NIAT DX YN 2°NPYY IR 0wp
0 %0 PRANY WP LNWRY L0MIVE And 0IPIY LOWNT NAY DX YN AR DYy
ToAn Y 7Ipna ’YY,0°0p7°T P 22vp»210 DwR YW 0Mpna pa vn nrien
NIV aNW 95,7057 NIATY *NIVAWN 11T 1330 PIXY w1 ,nNw PR nwbnn nbap
AN1a NI M2°013 VYP? ,0TPIN 25w PRI’ NIPATT NN NIBA INYVY
D93 WM *RWI YW NI2I0 NIDR YY 03 790 MWD NI % 1°73AY W, Dowhw

.1172073 °5%5 NPT NI NID PV P RYY,NPInn voya

MV MYON.1

Y2 By 1Y ANWRI1 WRI TP 70N RV DY MYvIng MRt namn
DX 7I72% NYI2°1 DX NP *9Yab pravm Nana pIn ,oxNna 97.7aRN2 N1ann
n°9957 ADORT WRD .LOWNT N2 T PV IDOXR NI MAINW DITNYH O
NXLIN X7 ,NIPAT NN NIDT A2 NIAND TIWH ORWI WRID IW0DY NIMa
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,(17°52) P”¥2 (D°L°17) 1°121 JPY* 292 172N 29BN 1 B”¥3 HRIWL IR 12 10568702 R”Y 97
PDD‘? 570D ,N3 ‘1 2”¥2 D°073HD ONIR 995/90 X”Y 5(2004) 1°77 PDD‘? 6’09 ,673 (5)m1 77D
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91w mvya e 79I91 19K 0233 Yw amby 10 Yy ane %8mawn v Yw
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DNYART IWR DTN CYYa YW Ana% onoipn 001 BV DMy oMupIInY
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03017 00137 ,2°aX PN2 1022 MIN0IR Awhw Hya XDY n1an® vana
NRT,T1PI0PTTY 0HYVY DTRYIN NYETA NPT AY°YD M2MYn 029 YRIwA
0912 PR 100305372 MPw 0PI 793NN 2YIXCA %D 01130 O TWRD IR
101 y5 m9ama @RI MIPN? 07TOMT DD NPTY RIT TIINART IDIPNAN
YW e Mynwn ApINT (N2 ww YR IR YRWO? 7Inn nInoIn nman® wxa

544,541 T DYDY 77230 Y3V YW Y11 Paw 91237 1 29000 vEwn Ma” W AT 98
N33 WY 92200 X3 Cwdwn TYN2 WINWAW PAn? wIT Annnm vBwn M. :(2018)
TPIV SVBWHT PYAN ONAW 0°IpnY P71 INIAIYNT IR DRA%Y LY 1991 ,nrni *vya bw nubw
oy PITTIANAT DR 77NN 0701 RWIID SUDWN IO INHN NMIVINT VYW NN WIW Yy
7 PN NIMI2YI 11707 *9YaY RWI1 INIRI PRI N1V

DOWMT N2 NP°0BI NP DPY? NI DMVRTIT DR PYRAY nYInn Svva Yw on?1> 99
In re Walt Disney Co. Derivative Litig., 907 A.2d 693, 698 X7 .nvIDW NNP°2Y F°2nN>
(Del. Ch. 2005) ("The redress for [directors] failures... must come... through the action of
shareholders... and not from this Court"); Hilton Hotels Corp. v. ITT Corp., 978 F. Supp.
1342, 1351 (D. Nev. 1997) ("[O]ne of the justifications for the business judgment rule's
insulation of directors from liability... is that unhappy shareholders can always vote the
.directors out of office")

PP 0»I0IM 2D P2 AL *HINWI AW ,NIman MPYa” YXOLOp *21p7 3TN0 qoR 100
.(2020) 265 15 LOWN 7D NIVPIT

IRT NIDDI NINTT NIRNITT?I TD2 D>NVPIII MIPPI 0TI 0O YW anaIYn nPpoY 101
267 'nYa 0w
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IMPHI L,NRT 0PN DMIVPIT DT WP NXY A2IYY MWK NIINR ,NIW
YY NPWIR NIINR NPV ,NPWOLW LNPINR 215K DMIVPITI DR NUA? WP W 935
104 p>135°0 n%70IM DNIX Y02 7219 NMIPWID NIPPOY MIVYAR P33 7IWnH PRWI
on? W 1991 ,119°0% Y93 7772 2'WrIR NIIX NII2N2 NIINT YA TIW3A ,NRT
,2I0Y 71 21087 Py .m1ana nYnan 07 By nbowin 0on15°0 nPhuiv 1192 ADTvn
02171 7983 ,NCT Group 1193 M%7 vowni n°2 ,Ywn?

"One of the primary purposes of § 102(b)(7) is to encourage directors to
undertake risky, but potentially value-maximizing, business strategies, so long
as they do so in good faith."105

TRIXAD TN Ypwn *HY2 0’00 DYV W ,APRA 010N 2P W Py qon

YW 77w MDod ADWNA RPMT UIpnnm OPR PR pW .0DR NI
NPT vHYa Pw onrnan NPT NI YW AD°IRT NIIYYA XOR L,DMI0PIIR
.127% ©IDW DD, MY 2N NIPIYY HY IDYIRT WM YW AYDWIAI NIPIX 117N

VOV T577 51717
NY7331 DIV AN By DDNWIN N1°112°% NIN2R2 FIWR PRWI M2I0 YW NP0 1DIR:
XX ,N172M2 2YPWNT QPR 17X NAYIIN 0222107 DRI LIITD NPIR IR
H¥a% omPa M1 D11V TINIA OPIDRNN 19X T 2OV .ONDIID MW T 2O
,UDWNT PPN MIDX MIXIDT 21993 71PN QNDIITW PN DRI ,IVXAN NPINT
nR 0227237 I MY 72°0Y 106,137 pnn YW IR 77207 T YW 21993 X

Assaf Hamdani & Sharon Hannes, The Future of Shareholder Activism, 99 B.U. L. REV. 102
.971 (2019)

Jens Dammann, The Controlling Shareholder's General Duty of Care: A Dogma that X3 103
Should Be Abandoned, 2015 U. ILL. L. REv. 479; Lucian A. Bebchuk & Assaf Hamdani,
.The Elusive Quest for Global Governance Standards, 157 U. PA. L. REv. 1263 (2009)

LY 71 WWR 35114-03-12 (XD N°93%3) 3710 ;702002 44 /0D ,1 W77 Y9 ,2p0ra0W 1Y 104
mYa,13 w7 Y9 9307270 ; (PY 171 1979) (24.6.2015 ,1212 00ID) ALNA? 64 ‘0D
YW 77pP2 03 TI0DA NYINN DR PYIRAY 273 AT YIPXI PY 75mN07 NPT 70D .505—504
YD NYIN 7920 QWA MWANT NIATI 2N D957 A2 NIYan

777 '9¥2,70 w7 2°v2 ,NCT Group ™1v 105

239 LOPYVI MR .17 W7 Y7 ,HROVOPI 3TN ,T90%1 5220 /HYA 79 WY YD 11171 210 106
LN AYPAN MWORY TWRAT DR DWAANT NPT YA 2230 03 1191 170 20Ny Pw ov%nnn
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Assaf Hamdani & Reinier Kraakman, Rewarding Outside Directors, 105 MICH. L. X9
.REV. 1677, 1693 (2007)

717 NP AR D172 WOHNAY FIWNA RWI 2w PnNg .17 Wi Y, 5R000pT 217m0 1071 IR 109
MowRY 1IweHa MWR PR FIWNT XY MY N2ann I7an%w 0wn ,mIv’an nian Yo
.PWR3 7w Yw aman
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"Arguably, there is no utility for shareholders in suing corporate fiduciaries for
damages when fiduciaries pay most of these damages using funds provided by
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Arch Ins. Co. v. Murdock, C.A. No. N16C-01-104 EMD CCLD 2018 WL 1129110, 1v2
at *10 (Del. Super. Ct. Mar. 1, 2018) ("Under Delaware law, therefore, a corporation is
permitted to purchase insurance against any liability asserted against an officer or director
even when the corporation would not be able to otherwise indemnify that person under 8
mwonn .Del. C. § 145. This would include insurance for a breach of the duty of loyalty...")
Rsui Indem. Co. v. Murdock, 248 A.3d X7 .17 Yw 11°2y7 vOWNA N2 > 9Y FWIR T
.887 (Del. 2021)

E. Norman Veasey, Jesse A. Finkelstein & C. Stephen Bigler, Delaware Supports X7 209
Directors with a Three-Legged Stool of Limited Liability, Indemnification, and Insurance,
42 Bus. LAW. 399, 418 (1987)
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Exculpatory Charter Provisions

Assaf Hamdani, Sharon Hannes

The Israeli Companies Law allows companies to exculpate directors and officers
from monetary liability for breaching the duty of care. In the years after the enactment
of the Companies Law, shareholders in Israel did not support companies' attempts to
adopt exculpatory charter provisions. In this article, however, we document a
dramatic change that has recently led to widespread adoption of exculpatory charter
provisions. This development, we argue, may be explained by the rise in derivative
lawsuits following the establishment of an expert corporate law court. We explore the
obstacles that might prevent exculpatory charter provisions from achieving their goal,
including the link created by statute between non-exculpated claims and mandatory
limitations on D&O insurance and the need for tools that would allow courts to
quickly dismiss exculpated claims.
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