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The English version of this Decision immediately follows
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NINRY) NNAN Y1) N'OINOD NNN NINWA NDID Y NTPNRNNN 702 NN HNN NNYNN 92919 ,NNDND
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DTN MNOIND NI APNYN 23,1220 POV Y99 H3¥1m YW D193 NYNWYN 1973 JVIVNI WAPY Y IPN
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MPONN ONX P NPIVAN NIONN NTNIONY 19D (29.10.2020 OYN 972020 NYHNWN PXNA SNVINND 6
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,14.12.2020 ©YN 1472020 NYNWN PPN ,NI0N OOV TIY T30 PITN NVINN NNINND INT 1D ;(22.4.2010
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VIANN NPNNY MDD

923799 D
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The Interdisciplinary Center Herzliya

April 22, 2021

Disciplinary File 5/2021
In the matter of Student A — (hereinafter: the Student)

Decision

a. Introduction

1.

The accused student is studying towards her bachelor's degree at the
Interdisciplinary Center Herzliya (hereinafter: "the Student"). The Student was
accused in a disciplinary complaint based on the complaint of a lecturer
(hereinafter: "the lecturer"), of cheating on an exam and/or disobeying instructions
relating to the exam, in a compulsory course taught by the esteemed lecturer. At
the time the Student was in the midst of her second year of studies.

Thus the Student is accused of infracting clauses 2(c) and/or 2(f) of the
disciplinary regulations of the Interdisciplinary Center (hereinafter: "the
Disciplinary Regulations"). However, at the request of the parties, the hearing
focused solely on the question of cheating.

The Honorable Complainant, Ms. Orly Shaked, the esteemed representative of the
Complainant, Adv. Sharon Zionov, Disciplinary Committee Coordinator and
recorder of the protocol, Ms. Orit Laser, the Lecturer of the course, and the
Student who was represented by the scholarly representative Adv. Avital Ben-
Nun were present at the two hearings held on January 31, 2021 (at 11:30) and on
Tuesday, February 16, 2021 (at 10:00), both by means of a visual committee due to
Covid-19 pandemic (with the consent of all).

b. The Question of Guilt

4.

It should be clarified that the entire accusation concerns one question on the
exam (question 3, p. 2-3 on the exam) which constitutes 18 points of the entire
exam (100 points). The student used the same question 2 on a specific exam that
was not studied in the course (see the Lecturer's complaint and testimony on
pages 9-10 of the protocol from January 31, 2021). That was the initial reason for
the justified suspicion of the learned Lecturer and the instructor and we should
state that indeed this is a matter of reasonable suspicion. The suspicion became
stronger as a result of the clarification call on zoom, which was held between the
lecturer and the instructor and the Student on August 4, 2020 (hereinafter: "the
clarification call on zoom"). In the framework of the call the Student did not know
how to solve question 3, as stated by the Lecturer and thus he concluded that this
was a case of cheating without knowing how to explain how it was done and
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without observing the video of the exam, since he did not find any reason in light of
his complete confidence in the two circumstantial pieces of evidence before him,
that demonstrate to the best of his knowledge a wrongful act (see the testimony of
the lecturer on pp. 10-11 of the protocol of January 31, 2021 and pp. 2, 7 and 12 of
the protocol of February 16, 2021).

The Complainant, her representative and the witness on her behalf, the
esteemed Lecturer (hereinafter: "the prosecution"), were heard orally and stand by
their viewpoint in writing that this is a case of cheating, as stated in the complaint
and in clause 4 above; whereas the student and the esteemed representative on
her behalf (hereinafter: the defense"), insistently argue in writing and orally, that
this is not a case of cheating. The two emphasize that this concerns one
question only (constituting 18 points) and there is no claim on the part of the
scholarly lecturer concerning the other questions she answered on the exam;
in the Lecturer's own words: "l want to note that other than question 3 the other
questions | asked her she knew how to explain relatively well" [p. 9 of the
protocol of January 31, 2021, in reference to the clarification call on Zoom].

We all know that the truth has many faces. Each party and his truth, the claimant
who is certain that cheating was done on the one hand and the on the other hand
the defense completely denies it and as | stated at the hearing: "there are two
sides who believe in their own truth" (p. 8 of the protocol dated February 16,
2021). The honorable Lecturer and his truth reiterates at any given moment that:
this is a case of cheating" (p. 10 of the protocol of January 31, 2021), "there is
conclusive evidence" (p. 13 of the protocol of January 31, 2021), "I am certain it
was cheating" (p. 2 of the protocol of February 16, 2021). The decisive position of
the Lecturer is based on two circumstantial pieces of evidence: the first is the
undisputed fact that the Student used a certain exam (hereinafter: "the theorem"),
that was not studied in the course to solve question 3 (see paragraph 4 above
and the complaint of the Lecturer and his statements on p. 9 of the protocol of
January 31, 2021). Directly after that the second piece of circumstantial
evidence is the clarification call on Zoom, held on August 4, 2020, about three
weeks after the exam. During the call, as stated the Student did not know how to
explain the same theorem, as stated by the honorable Lecturer (see the complaint
of the Lecturer and his statements on pp. 9-10 of the protocol of January 31, 2021
and p. 7 of the protocol of February 16, 2021). It is again emphasized that the
Lecturer explained that these two pieces of circumstantial evidence were sufficient
for him to reach the unequivocal conclusion that this is a case of cheating and thus
refrained from watching the video of the conduct of the Student during the exam, in
his words: "l did not view the video of the exam, | am certain of the cheating |
did not see the need" (p. 2 of the protocol of February 16, 2021, and see
paragraph 4 above).

In contrast, the Student and her truth, in which she insists that this is not a case of
cheating or getting help from another, and this is from her written response dated
August 21, 2020: "l am a serious student, who always strives to study more
and as evidence is the period | was at iDC, in the army and at school. From
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10.

11.

my viewpoint codes of integrity of exams and trustworthiness and personal
responsibility are inseparable and an integral part of me", throughout her
testimony before me which was supported by significant evidence (see pp. 5-6 and
p. 14 of the protocol of the hearing on February 16, 2021) and the detailed
summaries submitted by the esteemed represented together with the evidence
supporting her position including a copy of emails that the Student sent to the
Lecturer close to time of the same clarification call on zoom (about 15 minutes
following the call — see the response to my question on p. 10 of the protocol of
February 16, 2021), the history of the searches of the Internet that the Student
conducted when studying for the exam, an affidavit on behalf of her lawyer support
the Student's position, photocopies of her personal computer screen from the
period of studying for the exam and the Student's grade sheet.

Indeed, truth is an elusive term. | am certain that the prosecution believes
wholeheartedly in its subjective truth that this is a case of cheating and as proof
presented the two pieces of circumstantial evidence presented on its behalf and
thus its position is that there is guilt that warrants conviction, whereas the defense
on its part wholeheartedly believes in its subjective truth that this is not a case of
cheating and as proof presented several pieces of evidence on its behalf, that are
detailed in paragraph 7 above and thus a cry of innocence was heard and | was
asked to acquit even due to doubt.

A common saying is that "a judge has only what he sees with his own eyes" (Bavli
Sanhedrin, 6 72) and thus | must judge on the basis of the evidence before me in
order to reach "the factual truth" as much as possible. This task is not simple,
especially in a case based on circumstantial evidence. Still we must decide
between the truths and determine the unequivocal "legal truth" in respect to the
"institutional truth" by which the parties will act, with the hope that it will be as close
as possible to the concealed "factual truth" [for this see recently Omri Assanheim
and Assaf Porat "Legal Truth" and "Factual Truth" — On Law, Media and the Role of
the Investigative Press" Menachem Finkelstein Book 425 (Sharon Afek et al.
editors, 2020).

As is common here we held a just clarification process in which | very attentively
listened to both sides, read all of vast material in the file before and after the
hearing and | asked the parties different clarification questions during the two
hearings held before me. In the end | reached the conclusion that the complaint
was not proven to the level of proof required in a disciplinary file based on
circumstantial evidence for the severe conviction of cheating on an exam. Due to
the doubt nested in me | have decided to acquit the Student of the offenses of
which she is accused in the complaint due to reason of doubt.

| will briefly detail the reasons that brought me to the conclusion of acquittal.
First, no direct evidence of cheating during the exam was presented and the two
pieces of circumstantial evidence that were presented did not bring me to the
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conclusion that this is a case of cheating beyond reasonable doubt.” | will explain
about the first piece of circumstantial evidence, in the form of the use of a
theorem that was not learned in the course (the same "exam"). The defense
provided an explanation, supported by evidence, whereby the Student did not copy
the theorem and did not get help from anyone but rather learned the theorem from
the Internet site of Ariel University, and she also noted on the exam itself (p. 2) that
she is not certain about the answer to the question and explained what she wanted
to show, which can be seen on the Student's exam document itself which was
presented at the hearing for my review (it should be noted that the Student also
noted in her testimony before me on February 16, 2021, that she attempted to ask
the instructor regarding the question but did not succeed)® And regarding the
second piece of circumstantial evidence, in the form of the clarification call on
Zoom, in which the Student did not know how to explain the theorem, the
defense provided evidence that creates reasonable doubt. The defense claims
that the circumstances in which the clarification call, 20 days after the date of the
exam, was held the Student was on family vacation away from her home and was
very tense and found it difficult to concentrate (see the Student's statement in her
response letter to the Lecturer's complaint dated August 21, 2021 and her
testimony on pp. 5, 14-15 of the protocol of February 16, 2021).° Though she did
not remember during the call where the theorem was taken from immediately
after the call she sent the Lecturer email messages in which there is a link to
the same theorem that she used in the answer to the question under dispute,
from the Internet site of Ariel University [of course, the email and the history of
searches that the Student performed, were presented at the hearing (see p. 5 of
the hearing protocol of February 16, 2021) and was sent for my review —

I will explain that circumstantial evidence is one that proves a circumstance, and based on the circumstance the claimed ’
fact needing proof can be concluded logically and reasonably; whereas direct evidence is evidence that directly proves one
of the different facts under dispute which serves as the basis of the offense (section 7 of the judgement of the Honorable
Justice Hendel in CrA 7644/17 Grad v. the State of Israel (published in Nevo on October 21, 2018).
Regarding the acquittal based on circumstantial evidence see CrA 2132/04 Cais v. the State of Israel (published in
Nevo, May 28, 2007). CrA 10033/17 Shaccer v. the State of Israel (December 11, 2019), and in CrA 2697 Hadad v. the
State of Israel (published in Nevo, September 6, 2016) and the unanimous viewpoint of the Court of Appeals in CrA
6392/13 The State of Israel v. Kriaf (January 21, 2015). Also see Neil Hendel and Michael Cohen Circumstantial
Evidence in Reference to the Status of Circumstantial Evidence in Criminal Cases — An Empirical View of Erroneous
Convictions 361 Yoram Denzinger's Book (Limor Zar Gutman et al. editors 2019).
In the Student's words: "I came prepared, I left the question till the end, when I raised my hand to ask the 3
instructor, it seems there were lots of questions on Zoom, they did not answer me, I deliberated whether to submit
it like that or not' (p. 14 of the protocol of February 16, 2021)
For instance, in the Student's words: I was very tense before the call and during the call... I was never in such a °
situation; I was under a lot of pressure... I did not know that after two and a half weeks, when I am under pressure
and with an awful feeling, I will again be under examination on this subject" (p. 2 of the response letter); "I was
really tense, it is important for me to note that during that period with the cloud over me, in the period with the
Zoom, I apologize that I am crying, but my attempts to explain to you in the Zoom call, that I have other exams, I
had five exams that same semester ... after several minutes when I calmed down, I succeeded in remembering that
it was about mathematics. I did not even have a pen or piece of paper... in 15 minutes while feeling under pressure
to come and say 'she does not know the material' I sent you an email with the things" (ibid, p. 14 of the protocol, the
bold type is not in the source).
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12.

Appendices 1 and 2 of the defense summaries]'® Second, as stated this
concerns only one accusation that focuses entirely on one specific question
on the exam (question 3 that weighs 18% of the exam) and there is no no
suspicion, even the slightest regarding all of the other questions on the Student's
exam, as testified by the esteemed Lecturer himself (see paragraph 5 above);
third, a review of the Student's grade sheet presented on her behalf (Appendix 5
of the defense summaries) shows that this case concerns a serious and good
student whose grade average her first year was 81.13 and her second year it was
82.38 (excluding the course under discussion). It should be emphasized in this
context that the Lecturer and the Instructor agreed that the Student was present in
all of the lessons and that she took an active part in the course (see the Lecturer's
statement on p. 13 of the protocol of February 16, 2021 and the screenshots the
Student presented through her representative in the framework of the summaries
and are marked as Appendix 6 of the summaries); fourth, the main part of the
Student's testimony that refers to the browsing history of the student on her
personal computer during her studies towards the exam (including the relevant
dates) was supported in the affidavit of Adv. Lior Geffen dated February 22, 2021
(Appendix 3 of the defense summaries), given at my request (see pp. 9-10 of the
protocol of February 16, 2021. In my opinion the affidavit supports the Student's
narrative and shows the authenticity of her version.

All of the evidence presented by the defense establish a reasonable
possibility that is not negligible, which undermines the factual array
presented by the prosecution to the extent required, so that the unequivocal
conclusion about the wrongful act of the Student no longer meets the tests of logic
and reason. It should be emphasized that "we are dealing with the standard of
'reasonable doubt'. It is not a question of complete or absolute certainty" [par.
8 in the judgement of Honorable Justice Hendel in CrA 7644/17 Grad v. The State
of Israel (published in Nevo, October 21, 2018) (hereinafter "Grad Case")]."
Indeed, as, the Honorable Justice Hendel instructs in par. 8 of the Grad Case, the
principle rule concerning circumstantial evidence is the rule of the only logical
conclusion. That is, it can be determined that indeed the Student cheated on
question 3 or received help from another person — the same finding required that is
disputed between the parties based on the two pieces of circumstantial evidence
that the prosecution provided only when it is proven that the wrongful act is the one
and only conclusion warranted from the circumstances. Consequently, as long as
the facts proven logically suit another explanation that negates the wrongful
act, or there is doubt regarding the possibility of a certain explanation, as
indeed happened in the case before us, it should not be concluded from two
pieces of circumstantial evidence that require proof beyond reasonable
doubt and conviction cannot be based on them.

It is noted that the Lecturer himself testified during the hearing that "I accept that you took material from a different '°

10

university" (p. 6 of the protocol dated February 16, 2021).
Also see CrA 1003/92 Ben Sayid v. The State of Israel (published in Nevo, November 10, 2008)."!
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13.

14.

Indeed, there is no doubt that presentation of the suspicious circumstances the
scholarly Lecturer presented "requires investigation" (in the words of our sages)
and my viewpoint is that justifiably the devoted Lecturer sent his complaint to
the honorable Complainant for clarification and did so with the full belief of
integrity of exams and ethicality in the framework of the persistent struggle
with the phenomenon of cheating which unfortunately is found throughout
the academia as a result of the Covid-19 pandemic. Nonetheless, as stated,
after hearing the testimonies and reviewing the vast evidence in this case, | cannot
determine as an expert in law, at a level that is beyond reasonable doubt, that
cheating is the only option in this case.'? Indeed cheating is a reasonable option
but reasonable is not sufficient to convict in the case before us (see par. 6 of my
decision in Disciplinary File 9/2020 of October 29, 2020). As the case law teaches:
"only if the convicting conclusion clearly and conclusively prevails over any
other logical alternative theory, we can state that the defendant's guilt was
proven beyond reasonable doubt" [CrA 4354/08 The State of Israel v.
Rabinovich, par. 67 (published in Nevo, April 22, 2010; also see recently the
decision of the honorable Judge Shelly Malka, in the decision 14/2020 of
December 14, 2020, para. 12-14). In this context even the determined Lecturer
himself in his fairness agrees that "it is possible that theoretically she (the
student — A. P.) saw this theorem and remembered it, that is also a possibility" (p.
15 of the protocol of February 16, 2021).

In light of all of the above, | wholeheartedly decided to acquit the Student due to
reasonable doubt, because there was, as stated, with all of her explanations
supported by circumstantial and cumulative evidence of her own, enough to place
doubt on the intensity of the two pieces of incriminating circumstantial evidence that
the prosecution presented.

c. Conclusion

15.

As stated, | decided to acquit the Student of the offenses of which she was
accused in the Complaint.

This decision shall be publicized without naming the Student or providing any other
identifying detail.

Concerning the basic principle of reasonable doubt see p. 4 of the defense summaries and paragraphs 32-37 of the

/s '\\@ _l,_

Dr. Assaf Porat
Disciplinary Officer

12

judgement of the honorable Justice Denzinger in CrA 10479/08 John Doe v. The State of Israel (published in Nevo, June
112009), paragraphs 71-74 in the judgement of Honorable Justice Joubran and the judgement of the Honorable Justice

11

Hendel in CrA 9809/08 Lazarovesky v. The State of Israel (November 25, 2010).
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