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Appeals Committee - The Interdisciplinary Center

Before: Dr. Hillel Sommer — Chairman
Prof. Orit Tykocinski — Committee Member
Mr. Or Karabaki — Committee Member
The Appellant: Student A

Represented by Mr. Ofir Berger
Vs.

The Respondent: The Interdisciplinary Center Herzliya
Represented by Ms. Orly Shaked — Chief Complainant

Appeal Concerning the Decision of the Disciplinary Officer Adv. Shelly Malka
given in the Disciplinary File 12/2018 on May 3, 2018.

Date of the Session: August 20, 2018

Decision
Introduction

1. Before this Committee is an appeal on the verdict given by the Disciplinary Officer in which the
punishment imposed on the Appellant (also called "the Student") included suspension for one
semester of studies, disqualification of the course and conditional suspension for one year if he
commits an offense which concerns cheating on an exam.

2. The Appellant was convicted of cheating on an exam under section 2(c) of the Disciplinary
Regulations of the Interdisciplinary Center because during a closed book exam in an academic
course material relevant to the exam was found in the restroom adjacent to the exam room which
belonged to him.

The Hearing Before the Disciplinary Officer

3. The Disciplinary Officer held three hearings in this case. There was no dispute that the material
relevant to the exam belongs to the Appellant. In addition there was no dispute that the Appellant
left the exam room during the exam. However the Appellant claimed:

a. That the material was forgotten in the restroom before the exam by mistake together
with a large satchel, which in contrast to the material which is the subject of these
proceedings, found its way to the security guards at the entrance to the campus;

b. Upon exiting the exam room he did not go to the restroom at all but instead was
accompanied by the proctor to "the cafeteria on the floor" (the student's version in the
mail to his legal representative on November 27, 2017.
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4. The testimonies heard by the Disciplinary Officer did not support the Student's version. Going to
the cafeteria is clearly against procedures and the proctor who accompanied the Appellant when
exiting the exam room stated that he did not remember such an event, and if an event like that
had occurred (which as stated is absolutely against what is acceptable) he would have
remembered.

5. Also another witness who the Student summoned to testify to support his version — whereby
upon his return to the exam room he had snacks and a drink — did not support the version the
Student gave.

6. The Disciplinary Officer noted, further to earlier decisions, that "once incriminating prohibited
material is found in a closed book exam, material that without doubt belongs to the Student, the
burden to provide a reasonable explanation for the matter is on him. It is clarified that in order to
convict the Student of cheating on the exam which includes possessing forbidden material there
is no need to prove that the Student made use whatsoever of the material."

7. The Disciplinary Officer who himself heard the testimony of all of the witnesses determined
"After listening to the Student's version and to the different witnesses (2 proctors who were at the
exam; the Head of the Examinations Department; the witness on behalf of the Student — Student
B who was at the exam and the security guard who saw the Student collect his satchel from the
entrance gate), which enabled me to get a direct impression of the testimonies and the
explanations of those involved in this case, [ have come to the conclusion, beyond reasonable
doubt, that the Student's version is not the truth."

8. The Disciplinary Officer justifies his decision in a detailed manner. He reaches the conclusion
that "the version given by the Student was intended to present the misrepresentation of an
innocent case in which he forgot his backpack and material in the restroom close to the exam
room several minutes before the exam began." In addition his version regarding leaving the exam
room to go to the bathroom/cafeteria is not reasonable under the circumstances of this case. "The
Disciplinary Officer also noted that beyond reasonable doubt he is of the impression that "the
Student understood his actions and his answers were intended to help him evade the offense." He
was also of the impression "that the Student is an intelligent student who understands the matter
at hand but his explanations and arguments for his conduct during the exam were found to be
weak, unreasonable under the circumstances and illogical."

Arguments for Appeal and Responses of the Respondent

9. The appeal, in principle, encompasses the argument that the cleaning person, Ilan, an employee
of an external company who found the material that belongs to the Appellant in the restroom,
was not summoned to testify. The same Ilan delivered the material to Zehavit, Head of the
Examinations Department while mentioning (according to her) that he found the material in the
wastebasket in the restroom. The Appellant asked to question Ilan inter alia in order to support
his version that the material was on the sink together with his satchel and not in the wastebasket.
According to the Appellant not summoning Ilan to testify is a "flaw in evidence which harmed
the defense of the Appellant". Thus the Appellant asked to support his version that he placed the
material on the sink (together with his satchel) and not in the wastebasket.
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The decision of the Disciplinary Officer was properly explained by him. It stems from the
weighing of the testimony he heard, including the testimony of the Appellant, which, as stated he
rejected as not credible.

The cleaning person who he asked to summon did not appear, because he is not an employee of
the Interdisciplinary Center, but rather an employee of an external cleaning company who
provided services to the Center and its supply of services to the Center has terminated. Under
these circumstances the Interdisciplinary Center did not have the power to compel him to appear
before the Committee.

The Disciplinary Officer came to the reasoned conclusion that even without this testimony he
reached a conviction of a level of beyond reasonable doubt, while completely refuting the
Student's line of defense.

As is well known "Appeal courts have accustomed themselves to refraining from pondering over
the assessments of the judge who heard the witnesses and received his impression directly from
them; and to date they have deviated from this rule only in the most rare cases, in which the
external objective circumstances tapped over the credibility that the judge attributed to witness
X's testimony" CA 803/75 Nathan Monrof vs. Moshe and Esther Kleinmetz and others, Court
Cases 21, 3, 179 (1976). In addition see section 53 of the Evidence Ordinance [New Version].

In the case before us there is no reason to deviate from this rule. Moreover, the Appellant did not
present any reason to intervene in the decision concerning the credibility of the testimony
presented to the Disciplinary Officer and not only that the Appellant's version included many
fundamental flaws. Inter alia he argued as stated that he went to the "cafeteria on the floor",
however the exam was conducted on the third floor of the Arison Lauder building, where there is
no cafeteria. The amended version of the Appellant where he took the proctor two floors down,
to the vending machine room (which is not a "cafeteria") significantly contradicts his first
version and increases the irrationality of the procedures being bluntly infracted by the proctor.
The listing of the times of leaving and returning to the exam room also do not suit the long
"journey" required to buy from the two different vending machines.

The non-appearance of the cleaning person to give testimony about the event, as stated, was
because the Center no longer had control over him. At the beginning of the process no one from
the parties was insistent about his summons. We do not believe that this absence caused the
Appellant injustice. There is no basis to assume that the witness would presumably testify
different from the testimony provided by Zehavit in real time — that he found the material in the
wastebasket. While this testimony heard from Zehavit was hearsay evidence, it can be accepted
in disciplinary proceedings as the judge is exempt from evidence law when he deems
appropriate. In any case, as detailed in the decision which is the subject of this appeal and in
paragraph 14 above, the conviction relies on many elements, which brought the Disciplinary
Officer to the conclusion that the Appellant was guilty beyond reasonable doubt. We have not
found cause to intervene with reference to this conclusion.

Thus the appeal on the conviction is rejected.
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17. The Appellant also filed, in weak language, an appeal on the severity of the punishment. The
punishment imposed on the Appellant, i.e., suspension for one semester — is not especially severe
for such an offense and it is on the low end of the punishment scale. Perhaps in a case in which
no regret whatsoever is expressed or admission to the facts is presented during an appeal, there
would be cause for an even heavier punishment than the one imposed. But most certainly this is
not one of those cases in which we would intervene for additional appeasement of the relatively
low level of punishment imposed on the Appellant. Therefore the appeal is rejected.

This decision shall be published without details that identify the student.
Appeal Committee on Disciplinary Matters
Appeal Case 12/2018

Given today, August 26, 2018.
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Prof. Orit Tykocinski Dr. Hillel Sommer, Chairman Mr. Or Karabaki
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