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"A firm... consists of the system of relationships which comes into existence
when the direction of resources is dependent on an entrepreneur."34
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IRS Could Better Protect U.S. Tax Interests in Determining the Income of Multinational
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Reuven S. Avi-Yonah, Between Formulary Apportionment and the OECD Guidelines:
A Proposal for Reconciliation 3-4 (Law & Economics Working Papers Archive: 2003-
.2009, Paper No. 102, 2009)
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"There are several reasons why OECD member countries and other countries
have adopted the arm's length principle. A major reason is that the arm's
length principle provides broad parity of tax treatment for members of MNE
groups and independent enterprises. Because the arm's length principle puts
associated and independent enterprises on a more equal footing for tax
purposes, it avoids the creation of tax advantages or disadvantages that would
otherwise distort the relative competitive positions of either type of entity. In
so removing these tax considerations from economic decisions, the arm's
length principle promotes the growth of international trade and
investment."135
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and Fall of Arm's Length: A Study in the Evolution of U.S. International Taxation
myvY .(Law & Economics Working Papers Archive: 2003-2009, Paper No. 73, 2007)
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Expert in Savage Attack on Transfer Pricing Rules, TAX JUSTICE NETWORK (Aug. 23,
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Kimberly A. Clausing & Reuven S. Avi-Yonah, Reforming Corporate Taxation in a
Global Economy: A Proposal to Adopt Formulary Apportionment (The Hamilton Project,
Discussion Paper No. 2007-08, 2007), www.brookings.edu/~/media/research/files/papers/
.2007/6/corporatetaxes-clausing/200706clausing_aviyonah.pdf

Prem Sikka & Hugh Willmott, The Dark Side of Transfer Pricing: Its Role in Tax 138
Avoidance and Wealth Retentiveness 3 (Essex Business School, Working Paper No.
2010-1, 2010), repository.essex.ac.uk/8098/1/WP2010-1%20-%20PSikka%20Transfer%z20
Reuven S. Avi-Yonah & llan Benshalom, Formulary :o3 3IX3 .Pricing%20Paper.pdf
Apportionment — Myths and Prospects 10-12 (Law & Economics Working Papers,
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profits to be taxed by such an apportionment as may be customary; the method
of apportionment adopted shall, however, be such that the result shall be in
accordance with the principles contained in this Article."163
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Jared Walczak, State Corporate Income Tax :IX7 °1Wi 0 NPIn7 0n73 IYW 0I1DY 180
Rates and Brackets for 2015, TAX FOUNDATION (Apr. 21, 2015), taxfoundation.org/article/
.state-corporate-income-tax-rates-and-brackets-2015

Department of the Treasury, Instructions for Form 1120 — U.S. Corporation Income Tax 181
292 NP2 M2 2Wn1 71 on 1w Return 17 (2015), www.irs.gov/pub/irs-pdf/i1120.pdf
Jim Puzzanghera, Corporate Tax Rate Overhaul May Be Part of a : %7 .nnniomni n1ni
'Fiscal Cliff' Deal, L.A. TIMES (Dec. 25, 2012), articles.latimes.com/2012/dec/25/business/la-
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Joe Huddleston & Shirley Sicilian, History and Considerations for Combined Reporting: 183
.Will States Adopt a Model Combined Reporting Statute?, 2008 ST. & LocC. TAX LAW. 6-7

.Taylor et al. v. Sector et al., 92 U.S. 575 (1875) 184

"It may well be doubted whether any better mode of determining :75 yap vownA N2 .0V 185
the value of that portion of the track within any one county has been devised than to
ascertain the value of the whole road, and apportion the value within the county by its
.relative length to the whole"

Nelson W. 91010m Sereno E. Payne ow-%y Payne-Aldrich Tariff Act o3 Am3 71 pIn 186
JAldrich
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.Flint v. Stone Tracy Co., 220 U.S. 107 (1911) : 11 .on 7%y »>0n?
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Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113 (1920); Bass, Ratcliff & Gretton 188
Ltd. v. State Tax Comm'n, 266 U.S. 271 (1924); Hans Rees' Sons Inc. v. N.C. ex rel.
.Maxwell, Commissioner of Revenue, 283 U.S. 123 (1931)

.3—2/ny3,173 w7 YvY Picciotto 189

.11—10 'ny2,183 w71 »°vY ,Huddleston & Sicilian 190

.Edison Cal. Stores Inc. v. McColgan, 30 Cal.2d 472 (1947) 191

National Conference of Commissioners on Uniform State Laws & A.B.A., Uniform 192
Division of Income for Tax Purposes Act (1957), available at www.uniformlaws.org/
.("UDITPA” :121) shared/docs/uditpa/uditpa66.pdf
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Zain E. Husain, Barclays Bank PLC v. Franchise Tax Board of California: :1x3 .pnn
Does the Application of Worldwide Unitary Taxation to Non-U.S. Parent Corporate
xR Yy .Groups Violate the Commerce Clause?, 18 FORDHAM INT'L L.J. 1475 (1995)
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"[17t is our opinion that the unitary nature of appellant's business is definitely
established by the presence of the following circumstances: (1) unity of
ownership; (2) unity of operation as evidenced by central purchasing,
advertising, accounting and management divisions; and (3) unity of use in its
centralized executive force and general system of operation."193

n9nn 196:'[3 SYID N™MATNIZIRA IMIRDT NNANT 0N ,INRT 0°02 Y

"Any taxpayer :y23p WK ,UDITPA"Y 2 '0 Sw 1mwbn 03 101 TMIRN7I 10707 MIpy Yw
having income from business activity which is taxable both within and without this state,
other than activity as a financial organization or public utility or the rendering of purely
personal services by an individual, shall allocate and apportion his net income as provided
David M. Hudson & Daniel C. Turner, International and Interstate :2a X3 .in this Act”
.Approaches to Taxing Business Income, 6 Nw. J. INT'L L. & Bus. 562, 595-596 (1984)

.192 w77 »vY ,UDITPA-S (a)1 /0% 7y X7 194

(Butler)y Taxn 71 %12 yainn .Butler Bros. v. McColgan, 17 Cal.2d 664, 678 (1941) 195
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TIP°N2 NINYHT TN TYA? INIITA AYAD AT M0 NREIN 1375¥1,NPRINTN23 AN 01N WIN
PIIDY9P2 DMYIYY VYNNI PTTYY NI YR NNIVY .NMAATNIXIR NPIND WYTIYIIRT
NNYY NI NPIATTNIRIR SW 19V VOWHATNA 157 "uDWHT TN NIA0MNI 03 73 8D 20N
.Butler Bros. v. McColgan, 315 U.S. 501 (1942) : %1 .ayvnn

ow ,Barclays Bank PLC v. Franchise Tax Bd. of Cal., 512 U.S. 298, 303-304 (1994) : %1 196
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"The 'unitary :nIX37 2°2°M2 TIV1 TMRNT MM AW (DIRT DX VOWARNA IRN
business/formula apportionment' method ‘calculates the local tax base by first defining the
scope of the 'unitary business' of which the taxed enterprise's activities in the taxing
jurisdiction form one part, and then apportioning the total income of that 'unitary business'
between the taxing jurisdiction and the rest of the world on the basis of a formula taking
into account objective measures of the corporation's activities within and without the
Jurisdiction™

.192 w771 9°¥% ,UDITPA-Y ()1 “0m NpoIm 79X NI0ION °2°37 1Wn NINYYNnn 197

Paul R. McDaniel, Colloguium on NAFTA and Tradition: Formulary Taxation in the North 198
.American Free Trade Zone, 49 TAX L. REV. 691, 709 (1993)

.12/m¥2,137 w71 v ,Clausing & Avi-Yonah 199

Kimberly Clausing, Lessons for International Tax Reform from the US State Experience 200
under Formulary Apportionment 7 (Int'l Centre for Tax and Development Research Report
x°2 .No. 2, 2014), available at papers.ssrn.com/sol3/papers.cfm?abstract_id=2359724

“NIXIRA ND*ION TPTHA ONT MW — G ;N°IATTNIRIR NPMON AP 3RO — i DINWNI
— S ;MY 1w — S ;0°031 — A ;1137 NIXIR 252 TIRNA YW nYDI57 70170 — W s nan
N1on

MULTISTATE TAX COMM'N, ALLOCATION AND APPORTIONMENT REGULATIONS 201
§ 1\V10(a) (2010), available at www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/
:121%)  Uniformity/Uniformity_Projects/A_-_Z/AllocaitonandApportionmentReg.pdf
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"Single sales factor (SSF) is typically enacted for two reasons. First, it is
argued that SSF makes a state a more attractive place for businesses to expand
their property and payroll: if the property and payroll factors are ignored in

"The property factor of the apportionment formula :95 yap1 ow ,(Multistate Tax Comm'n
for each trade or business of the taxpayer shall include all real and tangible persona
.property..."

I\V10(b) ‘o ,aw 202

IV13(a)(2) 'o ,aw 203

IV15(a)(1) ‘o ,ow 204

Michael C. Durst, Analysis of a Formulary System for Dividing Income, Part II: Examining 205
Current Formulary and Arm's-Length Approaches, 22 TAX MGMT. (BNA) TRANSFER
.PRICING REP. 12-14 (June 27, 2013)
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calculating a state's corporate tax, then a business can hire employees or build
a plant in a state without incurring any additional corporate profits tax. Second,
SSF is sometimes enacted in response to threats from companies that already
have substantial in-state employment and property. For example,
Massachusetts adopted SSF in response to threats from Raytheon that it would
reduce its employment in the state unless it was adopted."207
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Inst. on Tax'n & Econ. Pol'y, Corporate Income Tax Apportionment and the "Single Sales 207
.Factor" 2-3 (Aug. 2012), available at www.itep.org/pdf/pb11ssf.pdf

Teresa Lightner, The Effect of the Formulary :3 187 .5—4 ’»¥a,200 w711 9°y% ,Clausing 208
Apportionment System on State-Level Economic Development and Multijurisdictional
Tax Planning, 21 J. AM. TAX'N Assoc. 42, 47-48 (1999); Paul R. McDaniel, Formulary
Taxation in the North American Free Trade Zone, 49 TAX L. ReEv. 691, 709-710
.(1994)

Paul R. McDaniel, NAFTA and Formulary Apportionment: An Exploration of the Issues, 209
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STEFAN MAYER, FORMULARY APPORTIONMENT FOR THE INTERNAL MARKET 111 212
.(2009)

Corporation Tax Rates, CANADA REVENUE :IX7 NINWT NPX1IIDA 0»7 "YW 011707 213
AGENCY (June 5, 2015), www.cra-arc.gc.ca/tx/bsnss/tpcs/crprtns/rts-eng.html

Thorsten Stetter & Christoph Spengel, Taxation of Corporations in Canada: A Comparison 214
of Tax Burdens With the United States and Selected Member States of the European Union
.Using the European Tax Analyzer — Part 2, 46 EUR. TAX'N 364, 368 (2006)

Canadian Income Tax :727%) Income Tax Regulations, C.R.C., c. 945 § 402(2) (Can.) 215
"Where, in a taxation year, a corporation had :75 y21p %X nupnY (2)402 'o .(Regulations
no permanent establishment in a particular province, no part of its taxable income for the
mya ,212 wrn 9¥% ,MAYER 03 187 .year shall be deemed to have been earned therein”
116

"The amount : 7> D771 1172 1101371 .(a)(3)402 ‘D ,ow ,Canadian Income Tax Regulations 216
of money that the purchasers of a company's products and/or services actually pay for those
Gross Revenue, BUSINESS :1x7 .items. Can also be referred to as raw sales income"
,MAYER B3 X1 .DICTIONARY, www.businessdictionary.com/definition/gross-revenue.html
Jack Mintz & Michael Smart, Income Shifting, Investment, and ;118 'my2 ,212 w”i 2°v%
Tax Competition: Theory and Evidence from Provincial Taxation in Canada, 88 J. PuB.
.ECON. 1149, 1150 (2004)

Ernest H. Smith, Allocating to Provinces the Taxable Income of Corporations, 24 CAN. 217
.TAX. J. 545, 550 (1976)

Jack Mintz, Corporate Tax Harmonization in Europe: It's All About Compliance, 11 INT'L 218
.TAX & PuB. FIN. 221, 225 (2004)
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"The factors might be property, sales and payroll, but analysis should not be
limited to only these factors. Much more sophisticated factors need to be
developed for today's multinationals. The exact weight to be given each of the
selected factors would be the subject of negotiation among the countries. The
starting point probably would be an agreed upon formula that, in some broad
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sense, replicates the revenues derived by each country from its existing
corporate tax."283
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