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loyally as a corporate director by causing the corporation to violate the positive laws it is
obliged to obey"); Metro Commc'n Corp. BVI v. Advanced Mobilecomm Techs., Inc., 854
A.2d 121, 131 (Del. Ch. 2004) ("...a fiduciary may not choose to manage an entity in an
illegal fashion, even if the fiduciary believes that the illegal activity will result in profits for
the entity"); Desimone v. Barrows, 924 A.2d 908, 934-935 (Del. Ch. 2007) ("...by
consciously causing the corporation to violate the law, a director would be disloyal to the
corporation and could be forced to answer for the harm he has caused. Although directors
have wide authority to take lawful action on behalf of the corporation, they have no
authority knowingly to cause the corporation to become a rogue, exposing the corporation
to penalties from criminal and civil regulators. Delaware corporate law has long been clear
on this rather obvious notion; namely, that it is utterly inconsistent with one's duty of
fidelity to the corporation to consciously cause the corporation to act unlawfully. The
knowing use of illegal means to pursue profit for the corporation is director misconduct");
In re Massey Energy Co. Derivative and Class Action Litig., C.A. No. 5430-VCS, 2011
WL 2176479, at *20 (Del. Ch. May 31, 2011) ("Delaware law does not charter law
breakers. Delaware law allows corporations to pursue diverse means to make a profit,
subject to a critical statutory floor, which is the requirement that Delaware corporations
,88 Wi 2°y% ,AmerisourceBergen 71y ;only pursue 'lawful business' by 'lawful acts")
"When directors consciously fail to prevent violations of positive law, then they ) 52 'nya
;651 'nya,64 w”n 2% ,Strine, Jr., Hamermesh, Balotti & Gorris o3 187 .(act in bad faith"
Asaf Raz, A Purpose-Based Theory of Corporate ;731 'my2,65 w”n 2°v% ,Langevoort

.Law, 65 VILL. L. REV. 523, 549-550, 564-565, 582 (2020)
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A.L.L, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS X1 92
§ 2.01(b) (1994) ("Even if corporate profit and shareholder gain are not thereby enhanced,
the corporation, in the conduct of its business: (1) Is obliged, to the same extent as a natural
.person, to act within the boundaries set by law...")

Edward 13 %1 .BCE, Inc. v. 1976 Debentureholders, [2008] 3 S.C.R. 560, 584 (Can.) %1 93
M. lacobucci, Corporate Fiduciary Duties and Prudential Regulation of Financial
Institutions, 16 THEORETICAL INQ. L. 183 (2015); Michael Nietsch, Corporate Illegal
Conduct and Directors' Liability: An Approach to Personal Accountability for Violations
.of Corporate Legal Compliance, 18 J. CorP. L. STUD. 151, 163 (2018)
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.STEPHEN M. BAINBRIDGE, CORPORATION LAW AND ECONOMICS 272-273 (2002) 181 95

.Elizabeth Pollman, Corporate Disobedience, 68 DUKE L.J. 709, 732733 (2019) 1x7 96
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Director Oversight Duties

Roy Shapira

A company is caught violating the law and is forced to pay sizable sanctions.
What is the scope of directors' liability for failure of oversight? The question of
director oversight duties has been at the center of some of Israel's biggest corporate
law cases over the past decade. However, for various reasons, it has yet to receive a
definite answer. This article contributes to our understanding of oversight liability
along the following three dimensions: First, the article surveys the relevant case law
in Israel and abroad. Second, the article evaluates the desirability of different
oversight liability regimes, and proposes to adopt a version of Delaware's Caremark
framework. Finally, the article spotlights the central role that seemingly procedural
doctrines, such as pre-filing discovery and the weight given to the recommendations
of "special litigation committees," play in oversight duty litigation. If we end up
adopting a relatively stringent, Caremark-like substantive standard (which requires
plaintiffs to show bad faith on part of the defendants), we have to accommodate it

with a more liberal approach to pre-filing discovery.
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