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U.S. v. Mulheren y»ya 940 ~909 (N)
1Iya PIATROD MW TINNT YW DMIYIYY uDWARTNAA N1 1991 Nw Pnna
NWITI APTINN AYWIT TNRY D LDWNAATN’A Y¥7T 1 WD NI3ona 145 Mulheren
3D VOWNITNA %3 OR) TN DART TI0RT NP0 DNHRINT 30R7 03 1IN

146 (23Rx-N7Y70 ANIR 217901 97 YRR

Markowski v. SEC a3 11~poa (2)
1I77POD WY DMIWA MINNT YW 0YIYY vdwNATN*22 N1 2001 MW T2ana
147 1379927 770m7 1720 TR0~y LOWNATN®A YO 7T FIPNA Markowski 1193

Mulheren 1°192 1"770D 2¥ ,A0°71 12 ,3N¥157 DX 0O

03 07IR ,IW"NIPI2 OPING PI2YY DYDY °X9ID7In0 NN2YY NIWTIDM DRYNR VY 144
N7y YW Twpa2 NLNR VY PIPY PR DM MITIRTYY 1D a1 AnInRa apvna
PEIDINN

.109 w1 ¥Y ,Mulheren nWID 145

"We will assume, without deciding on this appeal, that an investor may :368 'y ,0W 146
lawfully be convicted under Rule 10b-5 where the purpose of his transaction is solely to
"The :369—368 'ny2 ,0w 03 IRI .(IDOINT MWATAN) affect the price of a security”
government was obligated to prove beyond a reasonable doubt that when Mulheren
purchased 75,000 shares of G & W common stock on October 17, 1985, he did it with the
2 PI¥Y (7D0IT NWATAN) intent to raise its price, rather than with the intent to invest"
H7an%) X217 RO VY wn vdwna MYDINT "rather than" nN12°n% nIpRR NIWILA
L(7WRN ANYPTN

"Legality would thus [in case of real :528 'mya ,116 W”1 9°¥% ,Markowski nwip 147
transactions — A.E.] depend entirely on whether the investor's intent was 'an investment

(7190 TWATT) purpose’ or solely to affect the price of [the] security"
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SEC v. Masri yya p1n-po9 (3)

193 PINTRPOD PP YW ORINTR ANNMNA VBWNITNAA N1 2007 MW w3
NR D031 ,N*TYYA7 7IWVAT NN JH0YY VBWNATNA ¥Y*IO7 7T Ipna 148 Masri
HRUXIVIDA AWNNAA L]37IND Mulheren 1°IVA PIATRPOD BV AN 12 ,N¥IO7
L,V PW CwDIn TI0°7 DY IR NIYWI AYWINAW 0pn N NyNIT 131 nwb
NAI0Y 7NIWY” PINR RXIMDY ,NIPAT YW AR 77N vIPIY YN vdwHITNNA
149 pwxin

MDD NDNA NIENDIND NP MIVND 2VPYY MON»PNNN .3
NINTPND

MSTY MIVND IPY PIPY Y INDY MTIND NINH NYNNHVNY M0 (N)
PN YY Iy 12w ARt RN (Poser) T0ID XYY DONMWR NUW Tonn3
TIRMI .VIDA PRPIDIAT NIV YWY Y232 TIWTNINI2 NHINA 192V YW 1R
HWw *97301R 2237 NPYID RO DR N°°LYIDYIN AWNPIY WY NINTINT °D 701D Yap
YWwR Yy ¥0waY RO MIATINAT 07023W N1IRPYR NTIVAAN NNXRY *RINAT,ANIN
NYNM PR NOR°0°3Y 770H 717 QWRIT YW NYDIDN 7I0ATY 772V 03 [P0 101D

150 930K 17°¥919°3790 NIATINIT YW 7390 DX

.SEC v. Masri, 523 F. Supp. 2d 361 (2007) 148

"The Court holds that in order to impose liability for an open market :373—372 'n¥2,0w 149
transaction, the SEC must prove that but for the manipulative intent, the defendant would
not have conducted the transaction. The Court reaches this conclusion based on three
considerations. First, in Mulheren, the Second Circuit accepted, with 'misgivings', the
government's theory that an open-market transaction could violate Section 10(b) where it
was done with the 'sole intent' to affect the price of securities, and not for any 'investment
purpose'... Second, if a transaction would have been conducted for investment purposes or
other economic reasons, and regardless of the manipulative purpose, then it can no longer
be said that it is 'artificially' affecting the price of the security or injecting inaccurate
information into the market, which is the principal concern about manipulative conduct...
Finally, given the inherent ambiguity in determining intent, the concerns about imposing
liability for otherwise legal activity based solely on intent, and the potential for chilling
mMwatn) such legal activity, the Court finds it wise to err on the side of caution"
.(1DOIN

"...Nevertheless, the fact that the ultimate purpose of the :735 'ay2,82 w”i 59% Poser X7 150
actions may be something else, such as to gain or maintain corporate control, does not
"If the elements :675 'Y ,0W ; (1DOIT NIWATNN) prevent them from being manipulative"
of deception and manipulative intent are present, the fact that the wultimate goal of the
scheme is to achieve or maintain corporate control does not prevent the transaction from
"The fact that neither side is :731 ’m¥y2a ,aW ;(1DOIT NIWATIN) being manipulative”
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277°¥ 119pYY 077 03 1RNi (Cox, Hillman & Langevoort) ©I113127 11997 ,0p1p
IR N°APA TN YW Anvp 03, 011Y Am17a ,1w3apt L,10b-5 Y93 qwpa n1vni
onIvw PIrn® 15130337 70K NIATINGT OX Y2295 NIIART DY apY "L
M NP YW TpON DYWL Basic v. Levinson 71V 1117 p0DY 0119107 1157
ab ®RYY L, DppInnaTnab Mon AwIva YW navnn gwnn Yy nuvwn
’> Yap1 12V ,Heit v. Weitzen 1°1¥2 1"I7"p0DY 012NN 107 1973 152.00wnn
153 19995571 NIMIART NYApY "LINDT IR YOI

PR PIAW INNNRII QWRI YW 12°970I1N02 °3 DNYT DR 11 703001 019 ,7102Y
154 n>2°0219°37 NI2°YDI DX 1PWOR? *13 PR PR 7199Y2 NIN0I

MSTY MIVNN 2IPY PIPY HY NI NN NINN NYNNHVNRY M9 (2)
NIIWDRA NIDMING NIYT 03 NIID02 XIXM? N1 L,7D TV IRAW MIITY T2
9325 79937 W NIWDR LI (YA P¥a 257 9RO nIwn 1YL onrnnb
TIvna man IR 1Snmpeyn gmonn nan Swo T2 RIT NnTpn

interested in affecting stock prices as an end in itself does not prevent any of their trading
activities that are designed to achieve these ultimate goals from being manipulative"
.(MHDIT AWATAN)

JAMES D. COX, ROBERT W. HILLMAN & DONALD C. LANGEVOORT, SECURITIES 151
REGULATION: CASES AND MATERIALS 672 (6th ed. 2009): "...the lie that is motivated by a
good-faith desire to protect the interests of the company or its shareholders is nonetheless
.(1DDIT MWATIAN) actionable"

Basic, Inc. v. Levinson, 485 U.S. 224, 239 (1988): "...creating an exception to a regulatory 152
scheme founded on a pro-disclosure legislative philosophy, because complying with the
“jP0D *2 7YY .regulation might be 'bad for business,' is a role for Congress, not this court"
.PEIDIM YW 772V RYY, 0¥ pwn YW yvna 17 Basic 1°1v1 PR

Heit v. Weitzen, 402 F.2d 909, 913 (1968): "The ‘ulterior motive' present in the instant case 153
— the concealment of the fraud from the government — is irrelevant, since the false
.(190773 MW7) information was circulated to a large segment of the investing public"
SEC v. Texas — DT P7-p0D3 93 Awyn? vapl Heit P71¥a 1I0°p0ODI PRIRY AT PRy
Gulf Sulphur Co., 401 F.2d 833, 862 (1968): "Rule 10b-5 is violated whenever assertions
are made... in a manner reasonably calculated to influence the investing public, e. g., by
means of the financial media... if such assertions are false or misleading or are so
incomplete as to mislead irrespective of whether the issuance of the release was motivated
.(3DO0IT MW7) by corporate officials for ulterior purposes"

"Consistently with the open market concept, :1131 'a¥2,14 w711 %% ,LOSS & SELIGMAN 154
it is irrelevant that a manipulative program is undertaken 'in a bona fide belief that the
(300371 NIWATN) security ought for some reason to be selling at the higher level

Market Manipulation and the Securities Exchange Act, 46 YALE L.J. 624, 624 (1937): 155
"Manipulation is the generic term used to identify the employment of such stimuli for the
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primary purpose of controlling the prices or the volume of transactions of securities traded
(70171 TWAI7) on the exchanges"

"In the instance of manipulation, the principal object, the immediate end to :634 'ny2,0W 156
77°7 03 IRI .(1DOI M) which the activity is directed is inducing others to trade"
.636 'HY2,0W — AWIYT YW PRTILNA NP YW anPR NIIWDHRI WD

:7PRW (Russo) 3077 Dm0 ¥ XRW AW A7 DX NXHRD 177D .401 ‘DY ,14 077 ©y% ,Perdue 157
"[D]oubts concerning the legitimacy of the conduct should generally be resolved in favor
of permitting the behavior. Where conduct is in furtherance of a legitimate business
(7DD WA purpose... the best course is to let the market be the final arbiter"
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purpose is demonstrated, it does not necessarily preclude the existence of a manipulative
(7DD IWATAN) purpose”
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JOEL PRENTISS BISHOP, NEW COMMENTARIES ON CRIMINAL LAW 201 (8th ed. 1892), 159
,RT QY .available at www.archive.org/stream/cu31924020147447#page/n236/mode/1up
"As — Ow 1PT2 (§ 338) TIWR 7pODR NR DIW?A NNID [PPYW NI2°NAN 02YNAY TWOHRTR
— 07371 13907 137997 ,m9%5 nnR Py 9277 DI °3 7Y% 07w 1R 1ROM .general truth”
~niane o

FRANCIS WHARTON, A TREATISE ON CRIMINAL LAW 606-614 (10th ed. 1896), available 160
.at www.lareau-law.ca/Motive.html

WAYNE R. LAFAVE & AUSTIN W. SCOTT, HANDBOOK ON CRIMINAL LAW 200 (St. Paul 161
Y95 ,LAFAVE — 25-1% YW 1 nnnn AREW AwInm 717702 03 W 72w 7 Awa .1972)
257 'nY1a,10 0”7

HERBERT MORRIS, FREEDOM AND RESPONSIBILITY: READING IN PHILOSOPHY AND LAW 162
I NTIWBRI 7OM 0N 73 P8V NPT NN vIPIY MR 224 (Stanford Univ. Press 1961)
NTINR N2V 2w IWRna 03 1172 NAYOp KO OR 112 RY 0PIR,PXPDONIR NIV YW wpna

Walter H. Hitchler, Motive as an Essential Element of Crime, 35 DICK. L. REV. 105, 115— 163
.116 (1931)

.116 'nva , 0w 164

.GLANVILLE WILLIAMS, CRIMINAL LAW: THE GENERAL PART 50 (2nd ed. 1961) 165
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JOHN W. SALMOND, JURISPRUDENCE 373 (12th ed. 1966): "The phrase 'with intent to', or 167
its equivalents, may mean any one of at least four different things: (1) That the intent
referred to must be the sole or exclusive intent; (2) that it is sufficient if it is one of several
concurrent intents; (3) that it must be the chief or dominant intent, any others being
subordinate or incidental; (4) that it must be a determining intent, that is to say, an intent in
the absence of which the act would not have been done, the remaining purposes being
insufficient motives by themselves. It is a question of construction which of those meaning
.is the true one in particular case"
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