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The Appeals Committee for Disciplinary Matters — The Interdisciplinary Center

Before: Dr. Hillel Sommer — Chairman
Prof. Orit Tykocinski — Committee Member
Mr. Or Karabaki — Committee Member
The Appellant: Student A

Represented by Adv. Nati Halfon
Vs.

The Respondent: The Interdisciplinary Center Herzliya
Represented by Adv. Sharon Zionov

Appeal Concerning the Decision of the Disciplinary Officer Adv. Shelly Malka
given in the Disciplinary File 3/20202 (on October 8, 2020) and Disciplinary File 5/2020 (on October
12, 2020)

Date of the Session: January 25, 2021

Decision
Introduction

Before this Committee is an appeal on the verdict given by the Disciplinary Officer in two different

disciplinary decisions in which the Appellant Student was convicted:

a. Disciplinary File 3/2020, in which the Student was convicted of cheating on an exam by
virtue of clause 2(c) of the Disciplinary Regulations of the Interdisciplinary Center and the
punishment imposed on him was disqualification of the course, suspension from studies for
one year and conditional suspension which will be enacted if the student is convicted of an

offense of academic dishonesty.

b. Disciplinary File 5/2020, in which the Student was convicted of cheating on a homework
assignment by virtue of clause 2(d) of the Disciplinary Regulations of the Interdisciplinary
Center and the punishment imposed on him was disqualification of the course, 15 hours of
community service, and conditional suspension that will take effect if the Student is convicted

of an offense of academic dishonesty.
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On the 25™ of January 2021 we held hearing in the appeal of the two cases in which we heard the

appellant student and his representative. This decision will relate to the appeal in each file separately.

File 3/2020
The Hearing before the Disciplinary Officer and the Facts of this Case

1.

The Student Appellant took the math exam online without proctors due to the corona pandemic.
The lecturer in the course (hereinafter: "the lecturer") prepared four different versions of the
exam. Before the exam, the students were randomly divided into four different groups and each
group received a different version of the exam. The students were not informed that the lecturer
drafted four different versions of the exam.

When checking the exams the lecturer noticed that there were two exams that were identical in a
suspicious manner: the Appellant's exam and the exam of another student in the course
(hereinafter: "Student B"). The two exams were "perfect", in the words of the lecturer and there
were no mistakes. However the lecturer found that though the Appellant was assigned to Group D
and he solved the D version of the exam, Student B was assigned to B group but solved the exam
that appeared in the D version.

In light of the similarity between the exams and additional findings that he discovered the lecturer
believed that there are two alternatives: one, the Student allowed Student B to copy sections of his
exam and thus Student B actually was exposed to questions from the exam of group D while
being assigned to group B and the second, that the two students received assistance from an
external entity to complete the D version exam. Nevertheless, Student B admitted cheating on the
exam by means of a tutor who solved parts of the exam for her, including the questions on version
D.

During the hearing before the Disciplinary Officer the lecturer of the course, Mr. Max Mahlin
testified: 1 went over all of the Version 4 exams, the only exam in which the answers were
exceptionally similar to Student B's exam was the Student's exam. In addition I checked all of the
version 2 exams and I sampled exams from versions I and 3. There was no similarity to such an
extreme between any two exams, except the exams of the Student and Student B. I have been at the
Interdisciplinary Center for five years, I have checked thousands of exams, and I have never come
across such extremity." (The bold appears in the source). In his testimony before the Disciplinary

Officer, the lecturer presented in a detailed manner the similarity between the exams as detailed in
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the Disciplinary Officer's decision which we will not repeat here. In short, the lecturer testified
that it is not reasonable that two people will write with such details the same exact exam using the
same words, explanations, arrow, graphs and so on. Such similarity was not found in the other
exams that were checked. The probability that such similarity between works is solely incidental
is close to zero.

After hearing the testimony of Student B that a tutor solved parts of the exam, the conclusion of
the lecturer and his testimony is that an external entity helped the Student solve the exam. It
should also be noted in this context that Student B testified that she believed that other students
gave her tutor questions from different versions and thus the solution she received from the tutor
was not the version of her exam, but instead the Appellant's version of the exam.

5. The Student denied that an external entity helped him solve the exam. He argued that he solved
the exam on his own and no entity helped him during the exam. The Student claimed that it was
important for him to succeed in this course, thus he took many hours of private lessons from a
tutor. The Student did not deny that there is similarity between his exam and Student B's exam,
but claimed that it is his understanding that the solution of his exam is more similar to the solution
of the lecturer than Student B's solution of the exam.

6. The Disciplinary Officer believed that in light of the tremendous similarity between the exams,
the burden of proof is on the Student to explain the cause of the great similarity between the two
exams because "any reasonable person can comprehend that such significant similarity between
the two exams, where Student B was exposed to questions on a different version of the exam is not
incidental to say the least".

7. The Disciplinary Officer who examined the evidence was convinced beyond reasonable doubt
that exams of the Student and Student B are similar to a high degree to the point of absolute
similarity, expressed in extensive parts of the exams and all of its components: words, graphs, the
order of the answer, the diagrams (arrows and other shapes and so forth), as detailed in the
lecturer's file. The Disciplinary Officer found the lecturer's statements to be "solid and true".

8. The Disciplinary Officer also determined that the explanations of the Appellant for the similarity
between the exams were not successful in creating doubt, even the slightest, that this is not a case
of cheating. The Disciplinary Officer noted in this context also the Appellant's refusal to
provide the name of the tutor with whom he studied for the exam, in parallel to Student B's
refusal to provide the name of the tutor who answered part of the exam for her. The Disciplinary
Officer determined that "the existence of the same tutor and his assistance in completing the exam
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are not doubted, even if his identity is protected by them". The Disciplinary Officer also noted
that "at no point in the hearings did the Student provide a logical explanation, which is
convincing, of how his exam is so extraordinarily similar to the exam of Student B, who admitted
that her tutor solved parts of the exam."

After reviewing the evidence in great detail, and after determining that in order to convict the
Appellant he had to have been convinced that the possibility of cheating is the only reasonably
possible explanation, the Disciplinary Officer determined that he can "state with the required
level of certainty that there is no possibility that the great resemblance between the answers on
the exams is coincidence. The Student's version whereby the resemblance between the exams is
only coincidental is completely implausible and as such does not coincide with the facts, common
sense, practicality and life experience" and consequently convicted the student of cheating on an

exam as stated in clause 2(c) of the Regulations and sentenced him as stated above.

The Appeal

10. The appeal before us originally was in reference to the conviction and the severity of the

11.

punishment. However the Appellant's representative withdrew the appeal regarding the severity
of the punishment after it was clarified to him that the Disciplinary Officer allowed the Appellant
to study two courses despite the suspension imposed on him. Thus the appeal on the conviction
remains.

In the detailed appeal the Appellant's representative argued that the similarity between the exams
is not unique and it does not lead to the only reasonable conclusion of receiving assistance from
an external entity. The Appellant's representative also argued that the Appellant's solution was
more similar to the "School's solution" than the solution of Student B and that answers of other

exams regarding similarities between them and the Appellant's answers were not checked.

The Scope of Intervention of the Appeals Committee

12. As stated in many decisions of the Appeals Committee in the past:

10

a. As a rule, the Appeals Committee must demonstrate restraint in its intervention in the
Disciplinary Officer's decisions. This mainly stems from the fact that the Disciplinary Officer
is "in charge of disciplinary matters" (clause 1 of the Disciplinary Regulations) and he has the
communal authority to determine and enforce disciplinary policy at the Interdisciplinary

Center. As the individual "in charge of disciplinary matters" the Disciplinary Officer is
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directly exposed to the facts of each case (and in regard to this matter he has the authority to
interrogate the accused students and witnesses at the hearing), to trends and complaints in
regard to the disciplinary field at the Interdisciplinary Center and to requests of enforcing
discipline (for instance from the Student Union). Therefore it is the role of the Disciplinary
Officer to fortify and enforce disciplinary patterns in accordance with the disciplinary policy
of the Interdisciplinary Center, which he believes should be promoted in the framework of
his role. Nonetheless, there is no doubt that within the quasi-judicial role of the Disciplinary
Officer when deciding with reference to the rights of the student it is his duty to act fairly and
justly (without prejudice, without arbitrariness, while strictly adhering to natural justice,
acting reasonably and in accordance with the authority vested in him) and these aspects will

also be reviewed by the Appeal Committee.

b. We should also note that based on the rulings embedded in Israeli law, rare are the cases in
which the appellate intervenes in factual findings that were determined by the first instance
who heard the witnesses. Intervention concerning the credibility of witnesses or concerning

the determination of other facts is done only in exceptional cases.

And Hence the Hearing before Us

13.

14.

11

Indeed, the main dispute in this case concerns evidential questions and the factual findings
determined by the Disciplinary Officer. The Disciplinary Officer's decision was sufficiently
justified by him. This stems from the weight of the witnesses heard, among them the detailed
testimony of the lecturer (including the lecturer's file) and the testimony of the Appellant. As is
known "Appellant Courts have become accustomed to not deliberate over the merits of the judge
who saw and heard the witnesses and was impressed by them; and so far only the rarest cases
have been excluded from this rule, whereby external objective circumstances have nurtured over
the credibility that the judge decided to associate with the testimony of so and so" CA 803/75
Nathan Monrof vs Moshe and Esther Kleinmintz and others, Court Cases 30, 3,179 (1976).

We did not find grounds in this case to deviate from the norm and intervene in the factual findings
that are based on the first instance. The Disciplinary Officer relied on the lecturer's file and on the
testimony of the lecturer and found them to be credible. These evidence also explicitly refuted the
Student's claim regarding the similarity to the "school's solution" (protocol 24/9 p. 3) and the
answers of other students. The lecturer's file explains in detail why the similarity in this case is

not "just similarity" of the answers on a math test; and details that this is a case of similarity
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16.

17.
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which does not have a simple explanation (and in any case, such an explanation was not
provided) and that the similarity between the two exams does not exist in the many other exams
checked, including an additional 7 exams that received a grade of 100. All of the exams of groups
2 and 4 and sample exams of groups 1 and 3. Thus, for example random selection of a point on a
sequence — where the same exact point from many possible points was chosen by the Appellant
and Student B but was not chosen by others. We will not repeat every similarity, because they
were extensively detailed in the lecturer's file and the determination that they are sufficient to
decide beyond reasonable doubt was done, as stated, by the Disciplinary Officer during the
hearing. However to alleviate any doubt we also reviewed the protocols of the many hearings held
regarding this matter and the lecturer's file and we did not find any fault in the Disciplinary
Officer's decision, and in any case any that would justify intervention of the Appeal instance. The
lecturer, Max Mahlin, should be praised for the many hours he invested in this file, only to
preserve the academic integrity in his course.

In regards to the claim that the Appellant's solution is more similar to the lecturer's solution than
to Student B's solution — this claim was also contradicted by the lecturer (protocol September 24,
2020 page 3 onward).

In this regard it is noteworthy that the Appellant noted, inter alia, the rule whereby it is assumed
that a party will not withhold evidence from the court that is in his favor and if he did withhold
relevant evidence that is in his possession, it can be assumed that had the evidence been presented
it would have worked against him (CA 548/78 A vs. B, Court Cases 35(1) 736, 760 (1980)). The
Appellant's representative asked to conclude from this rule because other exams were not
presented by the complainant, even though the evidence before the Disciplinary Officer included,
as stated above, the examination of other exams in a relatively large quantity by the lecturer of the
course and thus this rule cannot be said to apply in this case against the complainant. And yet the
same rule can apply also to the Appellant who refused to provide to the Disciplinary Officer and
to the Appeals Committee the name of the tutor who turned him from a student who failed twice
in the said course to a student who received 100 and handed in a perfect exam that is very similar
to an exam of a Student who admitted that she used the help of a tutor to solve the exam in a
prohibited manner.

Thus we have decided to dismiss the appeal on the verdict. As stated, the Appellant withdraw the

appeal on the severity of the punishment.
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File 5/2020
The Hearing before the Disciplinary Officer and the Facts of this Case

The facts as described by the Disciplinary Officer and the considerations for his decision are as

follows:

18. The matter in this case concerns an academic paper constituting 5% of the final grade
(hereinafter: "the paper"). The Appellant asked his peer for his paper by mail in order to help
him and his peer sent him the prepared paper.

19. The Appellant admitted to the Disciplinary Officer that he did not write the paper himself but
instead copied from his peer. The Student admitted to copying on a homework assignment and
was convicted of the offense of cheating and misrepresentation on a homework assignment
according to clause 2(d) of the Disciplinary Regulations.

20. The Disciplinary Officer imposed the following punishment on the Appellant:

a. Disqualification of the course.

b. 15 hours of community service, which will be performed under the instructions and
supervision of the Dean of Student's Office. The Student shall not receive certification of
entitlement to his degree and/or a certificate that testifies to the completion of his studies
until he has completed the service.

c. Conditional suspension from studies for one semester. The condition shall remain valid
until the end of the 2021-2022 academic year and shall take effect if the Student shall be
convicted of an offense of academic dishonesty.

21. In his considerations for punishment the Disciplinary Officer stated the following:

"Besides the severity of the act, and the fact that this is the second incident of cheating when

handing in an academic assignment within a short period, there are several mitigating

circumstances as follows that should be addressed.:

a. The Student immediately admitted to committing the offenses and took responsibility for his
actions.

b. The low weight of the assignment (5% of the final grade).

c. The Student was convicted very recently of cheating on an exam and was suspended from
studies for one academic year.

d. Several other students were convicted for the same matter but they were offered a lenient plea
bargain and that is after admitting and taking full responsibilities for their act. The Student

was not offered such a mitigating plea bargain (the policy of the Interdisciplinary Center is

13
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22.

23.

24.

14

not to offer plea bargains to a Student against whom several disciplinary complaints have
been filed.
In summation: The undersigned must balance between the severity of the offense and its
circumstances and the personal circumstances of the accused student. As stated, in the case
under discussion there are circumstances that justify severity of punishment alongside
circumstances that justify consideration when determining the punishment, as detailed above.
1 will state, that in normal circumstances, punishment of suspension for one semester should
have been imposed on the student. As stated, offenses of academic dishonesty require
deterrent punishment. This is to eradicate such unacceptable phenomena and to preserve the
good name of the Interdisciplinary Center Herzliya as well as the decent students who reach
academic achievement through hard work in an honest way.
Nonetheless, because the Student has already been suspended from studies and an additional
academic course which he had already completed was disqualified, I decided to take this into
consideration and avoid delivering a severe sentence. I believe that it is appropriate to
impose the same punishment that was offered to his peers in the framework of the plea
bargain."
Thus far the statements of the Disciplinary Officer concerning the punishment.
Before addressing the appeal itself we will note that seemingly a mistake was made regarding the
Disciplinary Officer's considerations, because the fact that the Student was recently convicted of
another disciplinary offense (3/2020) certainly are not "mitigating circumstances" but rather the
opposite. The fact that the Student was caught in two incidents of academic dishonesty, and even
in a short period, is an aggravating circumstance and not a mitigating circumstance.
And from here to the appeal: on this issue the Appellant does not have the right to appeal, because
the punishment imposed on him was not suspension. And nonetheless he was given the right to
appeal also with reference to this matter and the appeals were heard together.
The appeal in this matter is based on the Disciplinary Officer's determination, presented above
where "it is appropriate to impose the same punishment that was offered to his peers in the
framework of the plea bargain" (clause 13 of the Decision). In the appeal the Appellant's
representative argued that different punishments were imposed on the other students, less severe
than the punishment of disqualification of the course that was imposed on the Appellant and inter
alia the other students were given the opportunity that if they passed the exam, their grade in the
course would be 60 (low passing grade).
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At the hearing held before us the complainant and her representative clarified that certain students
were offered in this matter plea bargains that were slightly different and that was due to personal
circumstances. It is emphasized that indeed there were students whose plea bargain included the
possibility of passing the course with a grade of 60 due to their personal circumstances. However,
in any case this issue was not relevant for the Appellant, because his grade in the course on the
Moed Bet exam was 32, that is, he failed. Axioms are that "the court is not a consultant and is not
a philosopher, and not even a philosopher of law, and he should not write articles or determine
legal academic questions or theories" (HCJ 1273/20 The Isracl Democracy Guard v. the 27"
Knesset, par. 10 (Sept. 9, 2020). Since there is no practical meaning to the determination of the
legal question that the Appellant asked to place before the Appeals Committee, we decided to
dismiss the appeal in this context on the grounds that it is a theoretical appeal.

In any case, in accordance with the explanations of the Complainant and her representative, we
believe that the punishment imposed corresponded to the plea bargain proposed to other students,
and that is also because perhaps a more severe punishment should have been imposed on
someone who chose to conduct a process, in light of the fact that a plea bargain entails an element
of mitigation of punishment due to taking immediate responsibility and avoiding the need to
conduct the process.

In addition, as stated, we do not believe that the additional conviction should be considered a
mitigating consideration for punishment and seemingly it could have been considered an
aggravating consideration. Though we are not imposing a more harsh punishment, nevertheless in
light of the aforesaid we also do not feel there is room to lessen it.

Thus, we are dismissing the two appeals and leaving the punishment as is.

This decision shall be published without identifying details of the Appellant.

N ﬂ( - /03 /’\/V}

Prof. Orit Tykocinski Dr. Hillel Sommer, Chairman Adv. Or Karabaki
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