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 8%-'&., %( 8&/&(%/ 8&##* ,!4-"()! !#/.! &,–'. .!1 ''03 !&*+&,&#-+3- &3&5&1-,!
 .8&4-0&2 %(*+! '" ex ante 6-4:4/0 !1-$! %( !(-)! ,%&2'+–-(&4! !"&:! -1 :#-+'
 '" !3$) %0)./0 2,%4 !1-$! — (relational) %&%-2$&! !"&:! — !&&4"! !"&:! &,–'.
 6.%&5,"/–=-$! %&"-4(! %-'&.,' 85-,&" %( 8&/&(%/ 5,"/!–&%3- ,8&##* 6&3 8&2$&
 !*-)"  &/  '0"  !'-.,'  '#-/  %+,2/  %&1-$!  !&*+&,&#-+!  &0  %)/-(  12&.  .+"3.
 3&&$ — !'" !,&0(! &4-4:4/- !4&#/! '" !4:!3 %-01' %4/–'. — %&1-$ %):2/3 '-.,'
 8&2$&  '"  8-*.!  6--:/!  %(  <+"'  )/&&%/  -4&(-  <+"/  -4&(  5,"/!  .-&,–'.  '-.,'
 6&,&'$  &2$&  <+%'  &#0  8&"4(  %-")'  )&"0/  #&/./  ('(  ,&'-0-  8&&'0'0  ,8&&%)3$
 &,–'. .8&&$! '( (#-+! 6/ — !1 !)+/3-) 5,"/! 6/ (-! 6(0 6--&0! .%&5,"/ !4&$3/
 8&)*-& !)3$3 8#(–&43 8!3" 8&4,-(! &-!&13 8&1-$! &4&# '" 84&&4. ,.""0+. .+"3.
 '" %):2/3) !'( 8&2$& '" 8,-+&%3- ,8%43!' 8&&)-5:&'3-( 8&2$& ,'.-,3 ,8!&4&3
 %-"&)#- %-,+% &(4% '" 8*/-*/ ),2/ 5?./' ,-1 !"&: &,–'. .(%&5&'-, +#* %2&,%
 ,'"/') :-!4' 7&( !1-$' 8&##*' )/-' !3&2 &''0! 6&#' 6&( ,%4:-! %-:!4%!' %-&'/&4&/
 !)-* %-"&)# 3&%0!' ,%-)$( 8&0)#3 -( '-3&+- !.*! '" 7)#3 !1-$ %-)0' 8( .-3+'
 64&( %-"&:! &%"" 6&&4./ .(#-+! '( -() !1-$! '( 8&&$! 6/ (-! 6(0 6--&0! 7.(!/-#0-
 3-5 )(%' %)/&&%/ %$( '0 ,)/-'0 ,%-&@;(&%- %-&4"), 8: ('( ,#3'3 %-&3&5/)-4

.'.-,3 #3-. ,&5,"/ #2-/0 ,"!1-$"! #*&0 )%-&
 !40/  &4("  &,0  ,"%&3&5+-)524-+  !&*1&'4-&*)")  !&*1&'4-&*)  '"  =/(/  (-,(  -!1
 %-&!'  &#0  8!3  #-/.'  7)5*&  &--"0.  &3&5+&,&#-+  5+&-),"  8&(4%!  3-*&.  :(!%-(
 +'$! 6/ %-&,&*,2 %-/:;# )/(/! 7"/!3 -$%-,& -1! !&*1&'4-&*)! 2&23 '. 8.&'4-&*)

..*-/! #-+! '" &1-$!
 !/ .+) '. ,&--"0.! &5)-(&%! $&"3 -4&-*" %-#/.! 8-+&/3 6-#( 4–$ & !"'%#3
 .*3/ &%-2$&!–&52&'(&)! $&"! &0 %-()!' !24( ."!1-$! %-/" 8&.3"! %-4"3 !4-0"
 '%# .-.35 '" %&2&23! !43!! &-4&" 7-% 7( ,!1-$! '" ""#$/ !&*1&54--')" !"./'

 John P. Esser "Institutionalizing Industry: :-() %-"&:! &%" '" %&)-52&!- %&:"-/ !)&+2'  6
 %( 8: -() .The Changing Forms of Contract" 21 Law and Social Inquiry (1996) 593

.24 ,23 %-).!3 6'!' %-&4,!!
 Hugh Collins The Law :8: -() .147—146 (( 7)0 ,("4"%) !"5$2 6!0 &'&4- 6/#&), '(&4#  7

.of Contract (London, 1993)

 6&&*/ (-! %&4(&#&-),! %)-2/3 .%-4-" %-()-! &%"3 -4%-( "/"/ "!&*1&'4-&*)" &-5&3!  8
 %&'0% .(%&%)3$ -( %&:-'-0&2,) !.,-% '" &%&/(! !.35 %)%2! -%&'0%" !4:! 6-4:4/
 )3- '" %&:-'-&*-2! %)-2/3 .!.,-%! '" %&%&/(! !&*+4-,! %( <-"$' (&! 1( %)-+&3!
 !+&5+), 3*.'- #&/.!' :%&3&5+-)524-+ %-'&.,3 )3-#/ (6&+)-3# '*( 8:–-/0) 2/)3!-
 .("making sense of a practice")  !4-%4  %&%&'0%  !2&,%  %):2/3  %&'4-&*)0  2,%&%"  70
 Richard J. Bernstein The New Constellation: The Ethical–Political  :-()  !3$)!'

.Horizons of Modernity/Postmodernity (Cambridge, Mass., 1992)
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 !4.5!  %"$/!'  %-#$(  %-/:;#  6$3&-  ,!/*.  !&*+&,&#-+3  ,-1  !43-%  )-('  ,+-2.&  3
 6&3  8&2$&  <-+&%  '"  &%-2$&!  6--&0'  !4-,  60("  !"&:  %(53/  !&*+&,&#-+!  #-.3  &0
 %-4"3  8&&''0!  8&1-$!  &4&#3  %&52&3&5+(!  !+&2,!  %-3+.3  !3)  !#&/3  —  8&##*
 !&!%  60–&,–'.–<(-  ;8'"–&%'3-  .5-+/  6,-(3  %(1  !"-.  (&!  — 8&."%!-  8&4-/"!
 &4&#'- 8&1-$! &4&#' 2$&3 ")3# !"-. !4&(" !"#$! !&*+&,&#-+! &0 6-.5' %-.5 %(1
 802& / '%# .2$&&%( 8+'$ '(" ,8&&%-./"/ 8&&/-+/ 8&&-4&" !3 "& 60" ,%-,-)%!

.6-&#! %(
 &'-+/  5)(-&52  %-3+.3"  <(  ,%(1  .)%-&  3-5  5./  !1-$!  %(  )&04  &'-(  6&3'  6&3
 8'-.!/ :-)$' "& 8&1-$ )&0!' &#0" (&!" &%.# ,8&)$(- )45-(/ 8$4/ ,(Macaulay)
 8&40/! "& .8&"//%/- 8&"$)%/ 8&1-$ -3" 8'-.! '( 6&#!- #-+! '" 6&&/-#/! &:"-/!
 &%&/( -4&! 5,"/! ,1"+&% :%-.5 -1 7( ,5,"/' 2$&3 "&4-*&$" -( "&%&/(" 8'-. %(1
 5,"/! '. 3-"$' (&! %-.5 ,1"0+- ;8!&'. "'$" (-!" 8&)3#! -/0 %-$,' ,6&5-'$'
 9.5,"/! 6/ +%-4/3 6-&,(' 6%&4- 8&&+ )"( "&4-*&$" 8'-. '. !'$! !.,-% '" 8&$4-/3
 )"(0 )&0!'- 6$3(' &(#0- 6%&4" -3 "& !/ :!1-$! %( )&0!' 7&( )%-& 3-5 6&34 ,).*/'

."&%&/(! 8'-."3 -3 "-:,4 <-2–<-2

...$*+($ '+2 :& -9.

 )-2,-),  ,(Gilmore)  )-/'&:  54):  1&)0!  ,8&#-/.  180  63  65+  ),23  ,1974  %4"3
 6'!'") )-/'&: '" !1?%! 10.The Death of Contract :!1-$! %-/ '. ,'&& %5&2)3&4-(/
 +!3-/ )&"0/ -4&! !1-$! &0 (&! ,&4"), 6,-(3 !%-( %*/%( 8( ,(%&.5-/ (&! &0 6.5(
 %,-+%3 #$-&/ "-/&" -' !&! !100- ,%/#+-/! !4)#-/!- %)$-(/! !4)#-/–8-)5! '"
 )-*&  (-!  8-&0-  ,)3.  !1-$!  '"  -4/1  7(  ,8#+-/!  81&'5&,+!-  %&%&&".%!  !0,!/!
 .6&#! 6/ 3-&$' %&)+&.! !,-'$0 -4/13 #/. &1-$! 3-&$! ,&5,"/ )&"0/0 .&52&4-)04(
 %-2&,% 60- %-&3&5+&&3-2! %( ,%&"-4(! %-&5)+4&2-&#&(3 !4-/(! %( %)&" (-! !100
 7). '0' )-+/! %( &",-$! &"-4(! 5+&&3-23 %-(-)! #&$&! %&&/-4-5-( '" %-&54/-)

.&3&5/)-4
 8&)5"/  %&&'.  8.  #33  #3  !%)+  &5),!  5,"/3  &5,"/  )&"0/0  !1-$!  %&&'.
 ,-2-)  ,23-!  ,8;&  .81&')3&'!  ,-4&&!#  ,%44-0/  !)-,5/  8!'  "/"/  !1-$!"  8&&5&'-,
 "%&%)3$  !4/("  '"  %-&5&'-,  %-&,-2-'&,  -:)(  —  2'-)-  6-'4+2  -44/13-  —  +-'
 3%-0  ,-4&/&3  7(  .%&1-$!  !)-5+5&0)(!  6/  6!'"  8&&2&23!  8&43/!  %(  %-3(-"!

 Jonathan Yovel "What is Contract Law 'About'? Speech Act Theory and a Critique of  9
.'Skeletal Promises'" 94 Nw. U. L. Rev. (2000) 937

.Grant Gilmore The Death of Contract (New Haven, 1974)  10
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 !1-$!  —  #)-,2+-(  "&(  ,(Atiyah)  !A&95B(  )5&,0  8&#/-'/  -&'(  8&,)5*/-  —  )-/'&:
 !$53! ,!/02!0 8&&%)-"+% 8&:"-/' %-4&*)3 %2$&&%/! -1 ,-'" !4"&! !+&1&,5/!-
 &-()  ,6.54  70  ,!1-$!  11.%44-0/  ('-  %',)./  !)-,5/'  ,!+&)  !,&'+'  7,!4  ,6-*)-
 (-!"  !/  %(  )%-&  3-5  8&"-."  (6&+&14  &4&#  ,'"/')  8&&5,"/  8&)&"0/  &4,/  :-2&&"

.8&:*/' %-&)$(- 6&,&'$ ,8&4-0&2- 8&3("/ %(*+! ,-4&&!# ,%-".' )/&&%/
 &:"-/ '. — %30)-/! %&1-$! !,"! %( 8:)%' 6%&4 ,6.54 70 ,%&5)-(&% !4&$3/ 8:
 !5-",  %0)./'  —  !'"  8&30)-/!  8&&%(!-  8&&%)-"+%!  %-#-2&!-  !)-/%!  ,6&,&'$!
 !4&)5+-#! %-.*/(3 %&"() ,!1-$3 %2:-4 !&*'-:)! ('&// &)!" 12.8&''0 '" %&2$&
 %-4"),  -/-+/3  !#&/./-  %&3&5+&&3-2!  !/02!!  #-2&  %(  %)%&&/!  %&3&5+&&3-(!
 ,!&*'-:) &2-/. ,8&#$-&/ 8&1-$ '" %-&)-:5+ %)&*&3 70 )$(- ,8&:*/ '" %&3&5+&&3-(
 .&'-0-  8&&40)*  8&1-$  ,8&&244&,!  8&%-)&"!  8-$%3  8&1-$  ,$-5&3  &1-$  ,!#-3.  &1-$0
 5,"/!  8-$%/  8&2)54&(  '"  "!5),!"  6&./  (/"  -()  equity  &'-+&"-  8-%2"–&:"-/
 %-4"), %-)-% 8:–-/0 — +#*! 6/ %-4:!- 5,"/3 ('- )"-. %&&". ,3'–8-% — (&)-3&*!
 %-(#- %/) +,2/! 8&4-0&2 %(*+!' )&"0/0 !1-$! '" -%-'&.& %( 8&/*/*/ %-30)-/
 '"  &2&23!  3&5)4!  ,-1  !&&()3  .5,"/!–&%33  8&&#&%.  8&0-202  3-"&&'  2$&3  !!-3:
 $-0! &2$&3 8&!1" 8&52&(-:( 8&##* '" %-&3&5+&&3-2 %-,#.! %(53/! 8&4-0&2 %(*+!
 '" %/*/5*/- %0'-!! !&)-:5+! -( 3'–8-% %-3-$ &#&–'. +) 8&'3:-/ )"(- ,8!&4&3"

.&3&5+&, -4&! ,)-3&*! %4+%
 &4,/  %$53/!  $-5&3  %2&'-,'  !1-$!  %(  !--"/  (Friedman)  6/#&),  :4:,'--
 !)+/"' !'-+"0 %&1-$ "!),!" !(-)- ,8&C&94" 8&##* '" %-/&-2/ %-&#&%. %-&-:!4%!
 7-).'  %-)",(!  %(  8&$%,/  !A&95B(-  )-/'&:  ,-%/-.'  13.!2&'-,!  %(  '&.,/!  "$-5&3
 5./0 — %&+&14 !'--.0 !1-$! %),! %( %-()'- ,%&1-$! !&*+()54&(' %&+&14 !&*+-#)
 '" :*/! 53&!3 %-#+/%! &#&–'. ,%(1 14.'3-+/! 5,"/! '" assumpsit–! &/&' !)1$
 ,(equitable estoppel) '&:)! &+&14! (--"!–:*/ 6&3 %&%)-2/! !4$3!! "-5"5- !1-$!
 2$&&%/!  ,(promissory estoppel)  !$53!!  :*/  6&3'  ,&%#3-.  8&4&&4.–3*/'  2$&&%/!

.Patrick S. Atiyah The Rise and Fall of the Freedom of Contract (Oxford, 1979)  11
 ("entitlements")  %-/&&+  %-&5,"/  %-&-(01  '.  %-4&:/!  %-/)-43  #+/%!'  6%&4  ,'"/'  12
 Guido Calabresi & :-() .8&&5,"/ 8&/-$%' 6!'" &5/:-#! :--&2! -!/ !'("' )"+ ('3
 Douglas Melamed "Property Rules, Liability Rules, and Inalienability: One View of

.the Cathedral" 85 Harv. L. Rev. (1972) 1089

.Wolfgang Friedman Law in a Changing Society (London, 1961) 90–91  13
 form of  %):2/3  ."%-".'  -/*.  '.  '54"  -"-)&,-  ,&4&5'  -4&!  assumpsit  !'&/!  ")-"  14
 8&4" 7"/3- ,&%:)#! )-/(0 !&! !$-%&, .+1&! 6&./0 !1-$ %),! !"./' !2,%4 ,!1 action

 !%&&! (' ,)/-'0 ,!3 %-01' &#0 !.)' 3*/ &-4&"- '.-,3 %-0/%2! %-()!' =-$4 !&! %-3)
 !'&.! !'$! !)".–""! !(/3 ,%(1 8. .!/*.'"0 &#&%. .-*&3 %$53!' !4:! !%):2/3
 5,"/!–&%3 -)&0! !)".–""! !(/! .*/(3 .&#&%. .-*&3' %-$53! '" 8&)+/3 8: '-$'
 8'"' $&53! 3-$–'.3 8!3" 8&)+/3 indebitatus %-.&3%' -,)5*!" assumpsit %-.&3%3
3-$! 8-&+ 8*. )",9( )30 !(/ !%-( <-2 %()+' .-4// ")#4 )3#!" )D$(' -+'$ -( -3-$ %(
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 8&4%&4!  !$53!  &:*/  '"  %&##!  %0)./0  2,%4  !1-$!"  .:)/  .!$53!  '.  %-0/%2!'
 !/  '.  8&4&:/!  !'(  ''-0  ,8&#.2'  $%,  6%&&  !$53!  :*/  8-&+–&(  ,!1  7/2–'.  !1
 %-./"/! ('&// 84&! — 8&#.2! — -''! &)!- 15."!&&,&*! 2)54&(" 8-&0 -4'*( ()+4"
 ,%-&52&'(&)!  %-'-02(!  6/  !/0  (%-.53  ,&#&#')  %-4.-5"  &,0  ,!1-$!  '"  %&%&/(!
 ex  =&)/%0  8&#.2!  %-"//%!  '"  %'$-%!  %(  !(-)!  ,%&'0'0!  !"&:!  6"()3-
 %-&-:!4%!  '"  %-&-'.!  3-"&$'  )1.0  +-&#  )%&'  -(  —  %-/&-2/  %-&-:!4%!'  ante
 !&*+-#)" 8: )-)3) ."%-),!" !40/ 8&1-$! &4&# '" "%4"-&/"! 6-"'! )"( — %-/&-2/
 %-&)$(- %-4'") '" 8&5)#452 &1-$! 8-&+! '. '&$% %&1-$! !&*+()54&(! '" %&+&14
 '-0&2!  %-1%  &#&–'.  +)  %'3:-/!  ,8-&0  %'5-/!  !#&,+!  %-&)$('  #-:&43  ,%/)-%
 %-4"),-  3'–8-%  ,'#$/–%))3  &''0  &0  8&4.-5-  8&0&"//  !1-$!  &)+3/  16.(3'!–8-%-
 ,&3&5+&&3-(! '( &3&5+&&3-2! 8-$%! 6/ &1-$! 3-&$! %( -'54 ('&// 8&1-$ '" %&3&5+&&3-(
 .6&+&14!  &4&#  8&"-."  -1  %/:-#  ,!&*'-:)  %-.*/(3  8#+'  <&#.  8&&3&5+&&3-(  8&0).-
 ,6-*)3 8&/:, ,"6-*)"0 ,%&2'+! !4)#-/! &), ,8&/-/.! 8&:"-/! '0' ++#14 (' 3-"
 !)3$3 ,%''0-"/! !4)#-/3 &0 8&2)-: 8! .!/-#0- 8&##*! %.#–#/-( ,'-3&+- !.*!
 81&'5&,+!" !4&0 17,"0%/$,*($#. 4-,. -),23 ,)5-&'" -1 — %&52&'5&,+! ,%&40)*!
 %0,-! !4&(" ,81&3&5+&&3-2! '" !+&52&/! 6/ )5,&!' 6/1! .&:! — ")%-&3 ''0-"/!

.)%-& 8&'3'-3/' +) ('( ,)%-& 8&&",-$' -4%-(
 8&(*/4 8&&''0! 8&1-$! &4&#" ,%&$)1( !&*+&,&#-+ '" 5+&-), ,!1 &5)-(&% .+) '.
 %-4&)5+-#! 6/ <-2–<-2 ))$%"!' -4&'. ,!A&95B(- )-/'&: %4.50 ,8( .!-/% !()4 ,-3&'3
 #/''  +&2,!'-  -4'"  8&54#-52'  )+"'  '-#$'  ,8&1-$!  &4&#  '"  %-&3&5+&,!-  %-+4-$!
 ('  — &%+&$%  2424)  )&32!'  6%&4  7&(  ,8&5,"/'  %-5'-+,3  "8&1-$  &4&#" 2)-+!  %(

?8&&''0! 8&1-$! &4&# 8-$%3 (+--# — (#&): &3&5'-:)

 '0 !%&&! ('" <( &0 .3+4 Slade's Case (1602) 82)-,/! !)+/3 .assumpsit %.&3% &1-$!  
 '" #-2&! 8&&+%/ &1-$ 3-&$ %)&*& 8*.3 ,3-$! %( )*&" 802!' )3./ %-3&&$%! -( !$53!
 -( !3"! '. +) ('- ,&#&%. .-*&3' %-$53! '. 8: '$! ,(assumpsit) -3 #-/.' %-3&&$%!
 (executory .-*&3' %-$53! %,&0( '" 63-/3 &''0 &1-$ 3-&$' $%,! $%,4 70 .%-0/%2!
.&(/*.  3-&$  )-+/  8%-&!  %()+'  6&+&14!  &4&#/  +%4%!'  -'$!  8&1-$!  &4&#-  ,promises)

 %-0/%2!'  &1-$!  2)54&(!  '"  !.-#&!  !+-'$!  &0  6/#&),  '(&4#  2)-:  3-"$  )/(/3  15
 %&:"-/- %&4-"' %&%"% +,2' !#.-4 — Perdue–- Fuller -0). !%-(" !+-'$ — !&&,&*-  
 .!1-$'  2$&3  %&'0'0!–%&5+5!  !&:-'-(&#&('  -(  !2&,%'  ,)/-'0  ,!'&.&!  !),!!  %1%'
 :-() .Performance — 8-&+ (-! #&$&! &/&5&:'! &1-$! 2)54&(! &0 2)-: ,8%/-.' ,6/#&),
 Daniel Friedmann "A Comment on Fuller and Perdue, the Reliance Interest in Contract

 Damages" in Issues in Legal Scholarship (Boston, Lon Fuller & William Perdue eds.,  
.2001) Article 3, available at http://www.bepress.com/ils/iss1/art3 (27.5.2006)

 Ariel :-() %-&-)",(! &%"' .8-&0 8%&43%3 ,-4&&!# ,8&&/02!! 8&1-$! &4&# %):2/3 8: ,%(1  16
 Porat "Contributory Negligence in Contract Law: Toward a Principled Approach" 28

.UBC L. Rev. (1994) 141

.(1999 ,-/:)% &('-1( !'(&)(- "( '(&)3:) "0%/$,*($#. 4-,. )5-&' !(-24), 6('1  17
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 )"( ,%&1-$! !&*+()54&(! '" %&2$& !"#$ !:"/! 7-% %-4.' !24( -1 !'(" '.
 !'  !%4+  8)5  — 188&#$(  8&3-"$  8&:&)$  &0  8(  — &'()"&!  )+$/3  %-$,'  &0  !/-#

."// '" !1&$(

 %+-!'5 $*+($ '2+3# $#+3.# #/+25 0!*+($ !4!/ :+'!!('+... :) -9.
0!1(! #"

 )%-&/ !()4 (-! 6!3" %-)3$3 (+--# &4-&$ &5,"/ )&"0/0 &''0! !1-$! '. 6:!' "+3(
 7( — &)-3&*! ''$3 !'-.,! &2-,# 3-) 6!3" ,%-''0-"/ %-&52&'5&,+ %-)3$ :5./0
 %+4.!3 8&4&&,(%/- ,"// 8&#&$( (' 8( ,8&/-# 84&! — =+-.! =-.4 6(0- ,8'-0 ('
 8&&,&'$% -( 8&)&/! 8&3) 8&)+/3 84&!" ,6&3-5'  &5)+4&2-&#&( <(- &3&5+&&3-2 7).
 %&)3!–%-*)(3 !4;0/! !"&:! %-.*/(3 %(1 !".( .%&3&5+&&3-( !4&$3/ 19(fungible)
 %&%-2$&! !"&:! =-/&( .8&1-$ &4&#' %&%-2$&! !"&:! — Relational Contract Theory
 &$0-4! &%+&2,!–&%+&$%! 2424)! %( +&#*!' '-0& !"#$! %&1-$! !+&+$3 !$4/ !"&:0
 %):2/3  ,&)+  ,-4&/&3  -'  8&+-+1  -3"  "#$  1-$/'  !1-$!  %(  8#+'-  ,8&1-$!  &4&#  '"
 6,-(3 '-$' )/&&%/ )"( !'-.,' '#-/ "/"/! &5,"/ &'00 #-. ('- ,8&2$&! <-+&%
 &0 8( — %/&-2/ !#&/3 %-(5-3/ !"&:! %-43-% .8&&"-4(! 6&,&'$! &2$& '0 '. #&$(
 8&)$( 8&"#$ 8&&1-$ 8&4&#3 8:–-/0 ,%-4-// &4&# +-$ %.*!3 — 6.5( 70 ,+&,2/ ('
 !""#$%"&. !"5$2. "0"/ 1$0$%') 8! !'( .%&'()"&! !&*+&,&#-+! %( !--"( 8!&'("
 &)$2/  +-$-  20,(PECL  )-*&+3-  ,Principles of European Contract Law)  2003 %4"/

.31 !).! 6'!' -()  18
.UCC §1–201(17)  19

 (The Lando  %-4-"!  &,-)&(!  #-$&(!  %-4&#//  8&$/-/  '"  !#.-  &#&–'.  -$2-4  %-4-)+.!  20
 &4&# '" %-&10)/! %-4&)5+-#! %( (53' '#%"/! !+&+$ )3# '" %&43%3 Commission)

 .8&&/-('–6&3 8&1-$ 6&3' 8&&/&4, 8&1-$ 6&3 8&4&$3/ 84&( %-4-)+.! .8&&,-)&(–3)./! 8&1-$!
 !+&+$ 7)#–'. 8( ,"// '" !+&+$' %-4-)+.! %0&,! '" %;&*)! %'("3 ). 6-&# 8&&+
 8! !%.–%.' .%&,-)&(–''0 !+&+$ 7)#–'. 8(- %-4-"! &,-)&(! #-$&(! %-4&#/3 %&/&4,
 :-() .!3) )30 !,-)&(3 &$)1(! 5,"/! %'&!+3 8%.,"! 7( ,#3'3 &/#+( 7/2/ 8&--!/
 Ole Lando Principles of European Contract Law (Hague, Ole Lando & Hugh Beale

 ,%-4-"  5,"/  %-5&"'  2$&3  %-4-)+.!  '"  &%(--"!  $-%&4'  .eds., 2000, Parts I and II)

 John Felemegas International  -()  ,UNIDROIT Principles–'-  CISG–'  2$&3  8:–-/0
 Sale of Goods: The CISG from a Comparative Perspective (Cambridge, forthcoming,

.2006)
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 21,1999–2""%! ,(&/-('–6&3 6&3-5 )0/) )0/! +-$ (-! ,!&*+&,&#-+' =-$/ )%-4" 3-"$
 United Nations)  1980 ,&/-('–6&3  6&3-5  )0/'  8&1-$  )3#3  8"-(!  %4/(  '.  22-3/!

22.(CISG )-*&+3- ,Convention on Contracts for the International Sale of Goods
 !&*+&,&#-+3 %&'/)-,! !+-'$! &,–'." 8&4&&4.3 <%-"/3 6-#( &%)&+23 ,60–-/0
 &'-(  !$-4  -1  !+-'$  .%-,-)%!  8-$%'  8+'$3-  +!3-/!  &1-$!  8-$%'  8+'$3  8&0&&"
 #/*&!' 6&( — 8&&)-(&% -'&,(- — 8&&%)-+&3 8&0)*' '3( ,8&&:-:#, -( 8&&5&'4( 8&0)*'
 2$&3 6&#! '" %&3&5+&#),! !&*+4-,! %( !"&:#/ ,#$-&/3 ,%&52&'(&)! !"&:! .!&'(
 %-5'$! '" ex ante &-3&4' ''0-"/ )1.0 6&#! %&&() %( ,)/-'0 ,8&&,&*,2 8&)+/'
 '-!&4' 8&)-"+! 8&)$( 8&4&&4. -( !1-$ %),! '" 8&)+/3 6%/-–("/ '-!&4 -( %-&5-,&"
 +,2 6&( .%$-, !/*. !&*:&5&'3 7)-*! 60 )%-& ''0-"/ )1.!" '00 ;8&&1-$! 8&2$&!

.!10 &-3&43 — &)+&.! 73#4! (' 8( — &)+&. 73#4 8! %-,-)%! &4&#"

'!'+1(!$ $"!:$ 8!)# '!1#-–+&!4$ $"!:$ 8!) ('2$ .1

 &4&#  %&&()  %(  !$-#  (&!  .%&:-'-&*-2  !"&:0  6&&,('  6%&4  8&1-$'  %&%-2$&!  !"&:!  %(
 (&! .8&&1-$ 8&#.23 %-01' %4/–'. 8!3 #-/.' "&" 8&''0 '" %&5)+2&# %0)./0 8&1-$!
 &'-( ,(Macneil) '&4+/ 6(&( .6&,&'$ &2$& '" 8&)"+!3 8&##*! 6&3" 8&2$&3 %#+/%/
 .+)0 8&##*! 6&3 8&2$&! %( %-()' 8-+/3 &0 2)-: ,-1 !'-02(3 )%-&3 5'-3! !:-!!
 "& ,8&1-$! 6&# (-! ,6&# !434 -&3:'" (!/-#0- &"&( ,&'0'0 ,&%-3)% ,&%)3$ ,&%-:!4%!)
 %&2'+–-(&4! !"&:! ,!$-# (-!" !"&:! %( 23.8&##*! 6&3" 8&&'(-5+(! 8&2$&3 #+/%!'
 8&+,2/  8&1-$!  &4&#  ,-1  !"&:  &,'  ."!'-.,'  '#-/"!  %"&:  %-40'  6%&4  ,8&1-$!  &4&#3
 %.#-!/  !)1$'  %-)",(!  ,'-3&+-  !.*!  '"  7)#3  !%&)0  :'"/'  —  %-:!4%!'  '#-/
 !&*(-5&23  -/*.  '.  '5-4  +1$  #*"  8&/&-2/  8&4-0&2  ,<+-%'  !2404  -1"  &4,'  '-3&+

 )0/! &+-$ %( '53/- <&'$/ +-$! .("+-$!" -1 !).!3- ,&/-('–6&3! )0/! +-$ :6'!') 6 $"2  21
 +-$- ,42 $"2 ,1971–("'"%! ,(&/-('–6&3 6&3-5 )0/) )0/! +-$ — 8&/#-+! 8&&/-('–6&3!
 %,2-%' 5 <&.2 -()) 196 $"2 ,1978–$"'"%! ,(&/-('–6&3 6&3-5 )0/' 8&1-$ %&&".) )0/!
 ""  +)  -/%$  6!&'."  ,%-4"-&/!  :(!  %-4/(  '.  -223%!  !'(  8&'"-0  8&+-$  &4"  .(+-$'
 ,!'(  8&)3#  %3&%0  #.-/3  CISG–!  '.  %-/-%$!  %-4&#/  .3)(-  8&"&"  %/-.')  %-4&#/
 <&.2 -()) 5.2.2000 8-&3 ,%&/&4,! -%-'$ %4&$3/ ,+-$! '" -,+-% %'&$% .(!&-54 #&! #-.-
 +) "%)"+%/ !4&#/" %3"$4 '()"& ,%-)$( %-)"+%/ %-4&#/ %4&$3/ ,%(1 8. .(+-$' 7
 %-,)5*!!–3%0 %#+,! 8-&/ 8&"#-$ )".–8&4" 8-% )$(' 6-"()! 8-&! (-! ,1.2.2003–/
 !1 6&&4.3 5-)&,' .!4/(' (2)99 <&.2 &,–'. ,%-#$-(/! %-/-(! 6-:)( '" %&''0! %-)&01/3

.http://www.cisg.law.pace.edu/cisg/countries/cntries–Israel.html (27.5.2006) -()
.!4/(! &,&.2 101 6&3/ 87 '&0/ ,!+ ,&/-('–6&3! )0/! +-$  22

 Ian Macneil The New Social Contract: An Inquiry into Modern Contractual Relations  23
 (New Haven, 1980); Ian Macneil "Economic Analysis of Contractual Relations: Its

 Shortfalls and the Need for a 'Rich' Classicatory Apparatus" 75 Nw. U. L. Rev. (1981)
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 '#$/–%-))3 8&&+/ 6&#! .!/-#0- %-/&-2/ !)-* %-"&)# ,+"-. '" !&)-:5+' %#/.-/"
 ,8&##*! &2$& '" %&/&4,! !+&:-'! $-0/ (' %-'$! ("%-&3&5&1-,2&#" %-()-!) %-&''0
 — 8&"4(' 8'-( .&''0! 6&#3 8&(53%/! ,8&4&&/-#/ ,8&&''0 8&3*/- 8&3&5)4 $-0/ ('(
 )*-& !/ !'("! &3:' %-&/&4, %-43! "& — 6!3 +) (' 7( ,%-&%-3)%–3) %-)3$3 )+&.3
 )$2/3 8&45+ 8&+2. &"4( '*( ,'"/' ,%(1 %-()' )",( .8&&)-5:&'3-( 8&2$& 8!&4&3
 ,'"/' — !'-., &''0 '" %-&4-*&$ %-0)./ 8!&'. <-0(' 8.5! !/ 24.&/-('–6&3- &/-+/
 ,)+3/ '&4+/ )"( ,"!'-.,' '#-/"! %#/. &,–'. ?8&1-$ %-)0' 8!&'. #*&0 8!' )/-'
 ,'"/') &54--')! '#-/! &,–'. -'.,&- -#30%& %&1-$ %):2/3 '-.,' 8&"+3/! 8&##*
 8&'-0& 8&##* .(!)-/%3 — %-/&-2/ 5,"/ %-5&"3- ,'-3&+- !.*! '" 7)#3 !1-$ -%)0&
 )-3.&" 7).- ,8&&1-$0 -2,%&& (' 8!&2$&" 703 8&40%2/ 8! 1( 7( ,%)$( '-.,' 63-/0

.8&#$-&/ 6-0&2 &(4%3- %-3#4%!3 )3." 7).0 2,%&& 8!&4&3
 7)#3 !%&)0! '#-/ !)-(0' 223%/ -&'." !$53!! '#-/ %( &%)+&3 &&)/(// #$(3
 -( &%-0('/ ,!"+" %-&)-, %-&%)-"+% %-)-* "& &0 %-()!' &%&2&4 25.'-3&+- !.*! '"
 +)," %-&-,&,0- %-$-0 '" ":4-,–:4&," -%-(' 6!'" !&*+-#) 7-).' &)",(–&%'3 <(
 %-4"/" %-&5)+2&# %-&5,"/ %-'-., '" !)#2 :$&4/ 8&&+! &'()"&! 8&1-$! +-$ '" (
 -( !.*! -( !4/1! !--!/ (&! &0 )/-' 6%&4 6!/ %$( '0 &3:' )"(- 8&##*! &2$& %(
 %)-"+%3 8&4&&,(%/ 8&30)-/ 8&4%/-–8&("/ .&'-0- '-3&+ -( !&&$# -( #:40" !.*!
 <(- 8&&%-3)% 8&)"+!3 .&4&*) 6,-(3 -10 !&*+-#)' %4%&4 !4&(" ,%&45'-/&2- %30)-/
 8&+2. &"4( 3)+3 ,(Macaulay) &'-+/ 5)(-&52 !()/" &,0 ,)+&.3 — 8&3) 8&&)$2/
 !'-., !&!%" &'3/ ,&'54/)+4&(- &%:)#! 6,-(3 %-43&!' !&-". %&1-$! !/02!! — 8&45+

26."'-3&+" -( "!.*!" &%-./"/ 6,-(3 ()+&!' '0-%" &!"'0 %&5)+2&# %&%)-"+%
 6&&'%!"  )-/'&:  -%-(  !4&0  !&&5.3  )"(  ,-%)-+&33  )%-&  <(  %0'  +&$)/  &'-+/
 -/*.  &'-+/"  )-(&%  —  "!1-$!  %-/  %'-02(  '"  (Lord High Executioner)  &"()!
 !4)#-/!  '"  &2-,&5  )&"0/0  !1-$!  6-&,('  %)3$%/  &'-+/  '"  -%)-+&3  27.-'  #:4%/
 -)*-4 %-$%-,/! %-)3$3" (&! &'-+/ '" -%4.5 .8#-+ %(1 &%)(&%" &,0 ,%/#+-/!
 8&1-$ &4&# '" 6-&.)!" ,%-)1-3/- %-4-" !0 %-:"/!- $-0 &'#3!- %-:!4%! '" %-&43%
 8&/)-:- !4&#/! %-&-") ,8&&)$2/ 8&,-: ,%-45+ %-/)&, ,8&#&$& '. 8&'$! — 8&&''0
 #-(/  8&4-"  84&!  8&##*  '"  8&&4&&,-(!  8&2)54&(!  8:  .!&*+&,  ('(  -4&(  —  8&)$(
 )&#2!' !)/-&! .8&&5&'-, -( 8&&"&( ,8&&40)* 8&/-$% %/-.' 8&)-!5 8&&)$2/ 8&/-$%3

 Stewart Macaulay "Non–contractual Relations in Business: A Preliminary Study" 28  24
 &3&5/)-4! 8#/./ ,lex mercatoria '" &/-('–6&3! )$2/! 8-$%3 .Am. Soc. Rev. (1963) 55

 Clayton P. Gillette & Steven D. Walt :-() .)%-& #-. ":#-/ !"./! &&$ '"- 8&:!4 '"
.Sales Law: Domestic and International (New York, 2002)

.Yovel, supra note 9  25
.Macaulay, supra note 24, at p. 55  26

.Gilmore "Difculties", supra note 2  27
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 ,&'-+/ '" -/.5' ,!4&! %&''0 !&*+&,&#-+ %-.*/(3 -''! %-&1-$! %-&-:!4%!! '0 %(
.%;)-(4! %,-+% '" &,-5-(! 81&'4-&*)! &), ,-4/1 )3." 6-)+&.

–&:-'-&*-2!  <:(!  —  %&52&'(&)!  %)-2/!  '"  8&,:(!  #$(  ,70  '.  <2-4
 %)-+&3" 6&&4./) .8&''0 $-2&43 8&45,"/ '" !)%&! 8%-#+/%! #:4 (*-& — &)&,/(!
 '"  %&'0'0!  !'-02(!  (-!  ,&5,"/!  81&'(&)!  '"  )$(  <:(  &,'0  )+&.3  %&4,-/  -1
 -/#+& -( )%-&3 "8&'&.&" -&!&" 8&''0 $-2&43 5./0 &#3'3 6,-(3 %+2-. )"( ,5,"/!
 ##-+/-  $2-4/  ''0"  .:)/"  !&-/2  !$4!  -1&(  %/&&+  ;!/-#0-  %&,)*/  !$--)0  8&0).
 +'3–2-)1' 28,(Esser) )E2E( ,&'-+/ '" 8&&)&,/(! 8!&)+$/ .(!100 #+,%/ (-! ,%0)./3
 8&&$  &':./3  &0  8&()/  8&)$(-  30(Engle  Merre)  &)/  ':4(  &'2  29,(Lazarus–Black)
 %&4"/  %-3&"$  "&  8&&5,"/!  8&''0'  ,"%&1-$"0  8&4&&,(/  -4&&!"  %-:!4%!  '"  8&3)
 8!'  "&  8&%&.'-  ,%&'(-5&)  -(  %&)-5)  !&*+4-,  8!'  "&  8&%&.'  ;''03  8(  ,#3'3
 &,0 8.,' 8.,/ 8!3 8&"/%"/ -( 8%'.,!3 8&/&&(/ ,-4&&!# ,#3'3 %&5+5 !&*+4-,
 '" %&3&5/)-4! %-4-&'.' 8(%!3 (' &(#--3 7( ,)$( &%-)$% 6-)%& '03 8&"/%"/"
 3)+3  6!  -0).4  !'(  8&)+$/"  6&&*'  "&  .8&2)-:  5,"/!  %)-%  &"4("  &,0  ,5,"/!
 8!  70&,'-  ,%-'-#:  %-)3$  '"  8&)-5+)&#  3)+3  6!-  %-&'(&),&),-  %-"'$  %-&2-'0-(
 8&)/-( ,8&&1-$! 8&''0! .''03 &$)1(! 5,"/3 8&''0 %)&*& '" 5+&-),! '. '* 8&'&5/
 3"&&'  8(-33-  ,!/-#0-  %-)3$  ,8&"4(  6&3  8&2$&  %-0).//  +'$  84&!  ,'&4+/-  &'-+/
 8&##*! %( 3&&$/ !/ 6-$3' ,-4&&!# ,8&4,3/ !'( 8&2$& 6-$3' 5,"/!–&%3 '. ,8&0-202
 8&#-+' 8&%&&*/ 84&( -( 8&%&&*/ 8! 8!3" 8&4,-(! %( ('- ,%-&/&4,! 8!&%-43! &,–'.
 %4.5' ,-1 .!4&#/! 8.5/ !&*'-:) '0 '(0 (-! 8!&'( 82$& )"( ,8&&4-*&$ 8&&5,"/

31.&5),! 5,"/3 +#* %&&". '" %&%&/(! %-./"/! ,!'-02(! &"4(

 John P. Esser "Institutionalizing Industry: The Changing Forms of Contract" 21 Law &  28
.Social Inquiry (1996) 593

.Mindy Lazarus–Black & Susan F. Hirsch Contested States (New York, 1994)  29
 Sally Engle Merry Getting Justice and Getting Even: Legal Consciousness among  30

.Working–Class Americans (Chicago, 1990)

 "2$&  &1-$"  '"  $--5!–7-)(  53&!'  )+&.3  !+&2,!-  %&)+$/!  !3&%0!  -2$&&%!  '()"&3  31
 ,(Speidel) '#&&,2 #)'*&) 8!/ )%-& #-.- ,'&4+/- &'-+/ 8: .%-30)-/ 8&2$& %-0)./ 8&3)./!
 8&#//!  &0  8&)-32  ,Uniform Commercial Code–!  '"  2  +),  '"  )3."'  Reporter–!  
 %(1  "&:#/  '&4+/-  —  %(1  8.  .$--5–&0-)(-  8&30)-/  8&1-$3  )+&.3  8&5'-3  8&&%-2$&!
–#$- $--5–&)*+ 8&1-$3 -'&,( ,#&/% &-5&3 &#&' (3 8&1-$ '" &%-2$&! 8&&,-( — #$-&/3  
Richard Speidel "Court–Imposed Price in Long-  :-()  .("one shot contracts")  8&&/.,

 %&%-2$&! !&)-(&%! ,)/-( !--! .Term Supply Contract" 76 Nw. U. L. Rev. (1981) 369

 &1-$"  '"  %-&)-:5+'  &1-$!  8'-.!  %(  +'$'  &'3/  ,(-!"  !1-$  '0  '.  '-$'  %)/&&%/
 &%)-+&3  $-%&,-  %&%-2$&!  !'-02('  %-3-"$  %-&-2$&&%!  ,'()"&3  ."8&&2'+  8&1-$"-  "2$&
 3-"$!  -)/(/  %(  !4-)$('  -()  .)45-(/  8$4/  '"  -%3&%03  )+&.3  8&/&&+  !&%-4.5  '"
 "'()"&  '"  8&1-$!  &4&#  '"  8%-$%,%!  7"/!  %'("-  !1-$!  60-%3  %&5-,&"  %-3).%!"
.5$2  '$2  )&/1  '&&(  '"  8!&3%03  8:  %-(*/4  %-3-"$  %-&-2$&&%!  .172 50  *#+,  "0$")



# 6)7+! 8'9+!

254

+"0"'$ ,/ 1!-02+ 3."4

!)!;-!.!/+-$ ;-!+9.$+ (Relational Contract Theory) '!'+1(!$ $!9+&!'$ .2

 6--0' !)/-&! .-'-0 &3&5+&,&#-+! 5+&-),3 63-/0 -+,+,& -1 !4-)$( !43-%3 8&+&1$/!
 %-&54)!-+ 8&&+/! ,#$( &5,"/ )&"0/ %-.*/(3 %-&"-4( %-&-:!4%! '" 8-*. 6--:/
 !&'. '-$' )-/( #-+!" %-(&*/! &)! .%&.5-/ 8!' !()&% ,-&+'$ 6&3 %&:"-/- %&:-'
 8&3-&$  :!&'.  "%-'$"!  %-&5,"/!  %-&)-:5+'  %-$-43  %+'$%/  !4&(-  %&54)!-+  !4&(
 (-! 8&&10)/! 8&'#3!! #$() 8&4-" 8&4+$" &2-,&5 &#&–'. 8&4-" 8&4,-(3 !3 8&2,%4
 '&$!' &4&*) &)2-/ 2)54&( !4&#/' 6&(- 32,("8&)&#4 8&,%%"/"' "8&)1-$ 8&4+$"" 6&3
 .&%-!/  +#*  '"  %-'("  8&3)./!  8&)$(  8&/-$%3  !'  "&"  &,0  ,!#&$(  %&1-$  !3&"$
 6-)+&.  -4&!"  ,#-+!  %-4-)+./  #$(  —  !)&#!  !4&(  %&5,"/  !'-.,"  6-)+&.!  -'&,(
 %-3-5 %-3&2 6&( 8!3" !'-., &)"+!3 %&4#+-4 %-)1-/0 2,%&&" "& — )#2 '" 3-"$
 .:)" '" %&%/?02! !2&,%! %( )+3/ !A&95B( ,70 .%&5,"/ !'-., '" %;)&#! )",(' ('
 3'"! 6/ #$! &5&'4(! )3./! 8*. — 8&1-$3 ("moment of responsibility") "!%&)0!
 6-*)!  %(  '&3:!'-  8&3-&$  '&5!'  !+#*!!  '.  !?/%-  —  &1-$!  3'"!  '(  &1-$–8-)5!

.%&"// %-0/%2! !)*-4" &4,' #-. ,%(1! "6-+&3-)! %&&*$" $-0/ +) &"-4(!
 ,!+-"%!  %(  ,&"-4(!  6-*)!  %(  %)"'  (+--#  #.-4  !1-$!"  6-&.)3  7/-%"  &/0
 8&2$&  '"  )"+!3  #&%.!  '(  -4'"  %-&"&(!  '"  (!&*+&-),)  !'5!  .*3'  -4%'-0&  %(
 8-&+  '"  (%4"-&/  (&!  &0  -)/(&"  "&")  !+&%(!  %(  <(-  ,8&)$(  "-4(–&43  8.
 8&53&!! 6/ .40%"/ &4( 8'-( .!A&95B( '" %&10)/! -%4.5 8. 8&02/ &4&( — %-$53!
 .4/&!' "& ,%30)-/ !)3$3 !1-$! '" %-&54--')! %( )/"' &#0" :&)+ ,!'" 8&&%-2$&!
 ,&5&'4(  &5,"/  )&"0/  -4&(  !1-$!"-  ;8&##*!  6&3"  8&2$&!  6&3'  "!1-$!"  6&3  +%4'/
 '. 8&4,-( 8%-(3 #&/% -'-$& -'" %-4&)5+-#!- -&%-()-!" ,&2$&–&%'3- &)"+!–&%'3
 5,"/! 8-$%3 %&"-4(! %-'&.,!" ,&'-+/ '" -4-.&5 %( )-014 .8&4+$" &2-,&5 8%-(
 &5,"/  )&"0/  %-.*/(3  !3  5-'"'  6-&2&4!"  !10  6,-(3  %4-;:/-  %)1-3/  !4&!  &5),!

 "2%5&. *#+,4 !""3$5 !"(2" 6+ 1"5$2 .%/(. =&",&' )$" ;(1995) 1974–/"6+1 ,1$064'  
 5./–(' !")#4 !+&2,! <( .(2001) 1$01+, 1$4"(04 !"5$2 1,&1. 64-) (&#),) #-# ;(2002)
 7$45) "6.0,$ "+%$" 1185/97 (".3 +)3 (&"4! '" -4&#–+2, 6! %-#$( %-/:;# .-1 !'-02('
 !1-$  (-!  %-3(!  %&3  !1-$") 161—160 ,145 (4)34  #",  ,7)+,  58%,  '0  !$%36",  .2$0,.
 ."#, ,6&%+" 10"/, '0 6&%+"4 !"%$,. 1$%/1(. 10/03 +"2 ;("relational contract — 2$&  
 "'"6&"46  /"1)  +"" 1)"(  '0  "10 '"6&"4" 1)"(  6724/04 ('&$)  (""3  — &1-$/  ;385 5'
 2$0,. 7$45") '0 7""*+0"$ 1220/00 (("%) ("% — &1-$/ ;(27.7.2004 8-&3 6%&4 ,82)-, (')
 $-%&,3 %&10)/ %#/-'/ ,-'" !'(&)3: -'&,( .(17.8.2004 8-&3 6%&4 ,82)-, (') "'(4$546
 !%.#–%--$3  %&%-2$&!  !&)-(&%3  3$)4  "-/&"  !"-.  ,'()"&3  %&2'+–-(&4!  !&)-(&%!
http://www.ihaklai.org.il/Documents/–3  "&:4  ,"'()"&  &.+)+/3  8&('+$!  %-&-01"
 &(#--3- ,!*// %-&!' %)/&&%/ !4&( -1 !/&") .articles/gshakev1–takzir.doc (27.5.2006)

.%-3-"$ %-&4,! !4// -5/"4
 ,!+ ,)45-(/ -() ,8&)$( 8&3-"$ 8&&:-'-&*-2- 8&&%-:!4%! 8&4-&,(' 8:–-/0 ,-1 !4$3!'  32

.86—85 '/.3
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 2&-)–2'-) 6&3 8&.-4/ %+,2!' !1-$ &0 !4.5! ,60 '. )%& 33.&%&&.3- &4)/-& -4&! #-$(
 ,6-*)3 8&/:, ,3'–8-% ,!%&)0 '" 8&''0 8%-( &#&–'. 5'"&!' 7&)* )'1&&)+–)'/&&#'
 )"(/ )%-& !)1-/ %&()4 54#-52' !5&2)3&4-( 6&3" !1-$ -/0 %-,-)%- %-4"), ,%-'53

.!'( %-#/. )-(' !"#$! !&*+&,&#-+3 %-()-! !/0 6$34 (3! +),3 34.%&3&5+)5(

 '+!'+1(! '+4)+' — <212$ #& $!9+&!'$ 82 :: -9.
3,+2$ !(9*&$ /+-)

 8&&''0!  8&1-$!  &+),  &0  !/#4  6-"()  53/3  ,%-#304!  %-&5)-(&%!  %-%:-',!  #*'
 %-4$3!'- %-4$3(' ")"3" &# 8&+,2/ 84&( 5-", !"#$! !&*+&,&#-+! '" %-,-)%!-
 2$&&%(  ('  )"(  — 1 <&.23  %-&-4/!  #-+!  %-&'0%/  #3'"  (-!  70'  8.5!  .%-")#4!
 %-&-01 '. !4:!"! &,'0 #$-&/3 ,%-#304 %-)-+&3 6!&3:' %-'.!' 6%&4" 7( ,6(0 6!&'(
 ('( ,%-&5)-(&% %-+-'$/ (53/0 (+--# -(' &1-$! +),! %( %-()' 6%&4 — "%-4+-/

–)-,&23 ."!':.! '.3- 3)! !"./" ,)*'/ 6-"/" '" -%)&"3 %(*/4 &&'. !3&3$ !&&"./  33
 8&/": %,-23 -+&'$! -%':.- -&2-2 :!1-$ %),! 6&:3 !)-% 6&#' !':.–'.3 .3%4 !1 8&1-)$3
 .1-$/! )&.3 "0) !'!" 6&&! %&3$ %( !'3-! !1-$ %)0 -/&." )$-2' )2/ (' (-!- ,=-3-
 6-':.!" (*/-/6&&.- )+&$" )"( 3)! '. !"+/ (-! :6&#3 -#2,! 8. 8&'"/ -4&( !':.!–'.3
 8"3/)! 6/ 7""!- /,70 8&+2-, 7""!- &3)!..." :6&#! %-)-+/ )$( %-+$%!' !24/- ,"3&&$
 -&%-)&+$"  ('(  "?!))3  &'  "&  8(!  /–  !)-%!  6/  ()/:!-  /,()/:!  6/  8"3/)!-  /,$+'
 !/$!- 8&)&!3 8&/"! /,6&#)-& 8&/":! 6&(..." )"(0 ,6-&2 "#-$3 !4%&4 !)-%!" -' %-':/
 &(#-3  !3&$  /:!)-%!  !)/(  60–'.  ,&3)  ,60–'./...%$43  8&'!-*-  8&*)  8&2-2!  /,%$)-1
 #$( ''0 &0 ,!1'! &//.! 6-&:&!! .3-+ ,60%&& (' ?-&%23 !)-%! !4%&4 -'&( 7( "!3&$ =&+3"

.141—137 (&""%) 1$/64.$ 1$%"+. %#( )*'/ 6-"/" .<)-$3- =&+3 8&"./ 8%-( '. '-$&
 .(Llewellyn) 6&'(-' ')+ — 8&1-$! &4&#' %&52&'(&)! !"&:! &3(/ 63-/0 %+4-& -1 %-4+,2  34
 '. !#&/ !%-(3 -'-$& )"( ,%-&''0 %-&1-$ %-4&)5+-# =-/&(' )"(3 6&'(-' '" -%-4+,2
 8&1-$!  &4&#  '"  %&%:)#!!  %-$%,%!3  &-5&3  %(*-/  60(  ,8&&"-4(!  !'-.,!  &)"+!  '0
 6&'(-' '" -%-4+,2 &0 )3%2/ ,#3.&#3 .8!/ 8&,4.–%% '" 8%-$%,%!3- 8&&)'-+&5),!
 !'.!  6&'(-'"  %-/:;#!  .8&&)'-+&5),!  8&1-$!  &4&#  '"  8%-$%,%!'  !3-5  %&1$%  !%--&!
 8&#&$(  8&1-$  ,8&&40)*  8&1-$  <&2-!'  6%&4  70  '.  .8&&)$2/  8&1-$  &4&#-  !$,"/  &4&#  6!
 ,%-(+43  ,$-5&3  6-:0  ,(%-$,'  ,%-/&-2/  5,"/  %-5&"3)  !&*'-:)–%-2-/.  %-&*+()54&(-
 8&)"+!3-  ,("!/):-),  &1-$"  6-:0)  8&30)-/  %-")  &1-$  ,6&.+)+/  ,!'3-!  ,!&&:)4(  &)*-/
 !).! 6'!') .-#&! !"#$%#& 6&#–+2,0 ,8&&10)/ 6&#–&+2, ,84/-( .)0/ &1-$ <( 8&/&-2/
 8&1-$! &4&# '" %):2/! 7-%3 8&&$ !'( !&*'-:)–&2-/. 8&1-$ 8: &0 "&:#!' 8&#&,+/ ,(69
 -%#/.' .law of the case -( law of the contract '" 3*/ ''0' 8!/ -+%4%! ('- ,8&&''0!
 Karl Llewellyn "Our Case–Law of Contract: Offer and Acceptance II" :-() 6&'(-' '"

.31 !).! 6")6 )45-(/ 8: -() .48 Yale L.J. (1939) 779
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 &%/)# )3# 8-" -3 6&( .&'+&#) -4&( 6-0#.! .8&4"-&/ 8&1-$ &4&# '" -4/1 .&:!" 6-0#.0
 ,'-0&2!  %1%/  #3'  ,''0–7)#3  8&'+  84&!  8&&)4&)5+-#!  8&&-4&"!-  ,&'54/-4-/  -(
 %-.# ,%-&5-,&" %-0'! !+&+$! %5-&53 -4:-. )3# '" -)+&.3 35.!&-() !/)-,) !)3."
 6&#–&+2,/  8&4"!  7'!/3  -)35*!  )"(  %-3-"$  3:(–%-)/(  <(-  #&$&  %-.#  ,5-.&/
 6"),! -1 !#-+43 39.8&)$(- 38+,+ '0 7.8 ,37$6%. '0 (%/& 36,&"3 '0 %,6'0 ,8&)0-/
 &4&#3 !,&+/ !/)-,) )#.! '. 6&'!' (&! 12&. :%-&:5)52( &%"/ %$( 5-+4' '-0&
 8&4&# %0)./ '" !)&*&' (-)+' ,-4&&!# ,'&.' &%4&&*" 8&--+! &,–'. 8&&'()"&! 8&1-$!
 ;8&&'2)--&4-(  8&4&#  '"  %5",-/  %0)./  8-+/3  ,8&&-()!  8&)"+!3  -'-$&"  8&&)"+E!
 %/#+%/ !&*+&,&#-+!" &)4&)5+-#!- &5)-(&%! 6--&0! %( 6&&,(' %-24' (&! 1%2&.-
 8&)5/),3  —  7/-%  60(  &4(  ,&3&5+&,&#-+!  6-1$!  %/-.'  .&+'$  6,-(3  ;'-  ,-3
 &'-+&" '"3 (' ,%(1 .8&4-" 8&)"+!3 8&&''0! 8&1-$! &4&# %( %+),/! !"&:3 — 8&3)
 '"- 5+&&3-2! '" 5./0 %5'$-/ %-/'.&!/ %-""$ '"3 ,7,!' ('( ,%&'0'0 %-'&.&
 %;)&32  '"  8&:"-/3  )%-&-  )%-&  6&&,(%/!  &5),  5,"//  %&"-4(!  %-&5)+4&2-&#&(!
 6&(" ,8&&3&5+&&3-( 8&1-$ &4&# .8&&''0 8&&3&5+&&3-( 8&5)#452 &,–'. !&-() %-:!4%!-
 8&(5-$! 8&/-:, 8&4&# &&4&.3 84&! ,8&5), '" %;)1-/' <(- %-&3&5+&&3-2' 8-+/ 8!3

.%&"-4(! !&/-4-5-(! '" )%-& %4&&4./- !)&". !2&,%'
 8(%!3 %-/&-2/ %-&%-2$& %-43-% %*/(/ (+--# !&*+&,&#-+! &0 %-()!' !24( %.0
 -( 70 8'-( ,60" 60%&&- ,!&$24/ %4--0 !%&&! -1 ('" 60%&& .-&/#-+- '&4+/ '" -%"&:'
 8&1-$! &4&#" $0--&!' 6&&4./ ,-4&-*" 8&--+! &,–'. )%-& %&%-./"/ !&1&--) )#.!3 ,70
 &'.30  8&##*!  6&3  8&2$&3  !)0!!  %(  8!&/#-+/  )%-&  8&"&:#/  '()"&  '"  8&"#$!
 8&2$&! &3:' &/.5' )%-& !&-() !2&,% 8&/&-2/ 8&4&&4.3 8&,+"/- ,%&3&5/)-4 %-./"/
 8&53&!3 ,84/-( ,%(1 .8&&+! 6&#! '" 8&4-0&2! %(*+! '#-/ )"(/ 8&&1-$ 8&##* 6&3

.-/*.'"0 7)-3/- 6&&4./ )3#! 7( ,&%5&"–(' $)-(3- #3'3 8&/&-2/
 )",(! '00 7/-%! '#-/ -!1 .%&3&5/)-4 !&5! '-54 '#-/ -4&( '&4+/ '" 8&2$&! '#-/
 ''0–7)#3 70' &.*/(! .%&1-$ %-3&)& 8!&4&3 "&" 8&##* 6&3 !'-.,–<-%&"3- %-&)#&'-23
 !)0! %-.*/(3 ('( ,1973 6/' &'()"&! 5,"/3 :-!40 ,8-%2"–&:"-/ %-.*/(3 -4&(
 8%-( 8&(-) 8&##*!" 8&:!4'- 8&&,&*,2! !'-.,! &)"+!' &5,"/ <+-% 6%/- %&5,"/
 %&1-$! 5,"/! %)-% &,–'. -!"'0 &3&5&1-, 63-/3 "8&3&&$/"0 (' 8( <( ,8&&54--')0

 8&,&.2) &"&" +), ,&4" !4"/–+'$ ,&.&3) +'$ ,1 !).! 6")6 ,%-4-// &4&# +-$ %.*! -()  35
 ,(!1-$  %),!  '"3  %-,-)%)  8&1-$!  +-$'  18  <&.23"  '-0&2!  %4&)5+-#  #-.3  .(201—195
 !4&)5+-#!  ,%;&,*  '.  %22-3/  ,((%-,-)%)  8&1-$!  +-$  :6'!')  16  $"2  ,1970–("'"%!
 .-)&(" — &4/1 '-0&23 8: !)&0/- ,'02/ .-)&(' 2$&3 8&4-0&2 %(*+! '. %22-3/ !"#$!

.6&)#!/' %&%-2$& !&*(&)- -4&!" — "!."/  
 '" #&$&! %.# %( #$-&/3 -() .(%,6' 6&&4. 6'!') 185 (1)4 #", ,&"3 '0 %,6' 986/93 (".  36

.)&/1 5,-"!
.221 (1)3/ #", ,(0$'3 /0& $6%. '0 ,")4 7"04 "%,$2 (%/& 20/82 4"#  37

.297 (5)!/ #", ,+,+ '0 7.8 588/87 (".  38
.6'!' 8-0&2! +),3 -() ,%0)./! %"+3' )+&.3 (3-!" ,8&-2/ 5-)&,  39
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 .!"#$!  %&$)1(!  !&*+&,&#-+!  &3:'  %-+,4  6!'  "&"  %-/:;#  "-'"  %.0  6%(  .!'&:)!
 ;'- ,!&*+&,&#-+! '. -.&,"! %-&%-2$& %-43-% #*&0 !()( %-4-"()! 8&&%"! %-.*/(3
 %-4/#1! — !%.–%.' %-$,' — 6(0 !%*-/ (' #*&0 !()( %&"&'"! %-.*/(3- ,6&,&+.3

.)%-& #-. &%-2$& 6,-(3 8&1-$! &4&# %):2/ %( %-4"'

)'5# %!#('5 3+,!) .1

 )/-'0  ,!)-/  6&#!"  &,0/  %)$(  8&##*!  -'.,  !0'!/3"  %&1-$  !&*+()54&(  -4&&/#
 <+-%3  -)&0&"  8&"+3/  8!  %(1–'03-  ,!'-.,'  '#-/  '(0  6&#!  '(  -2$&&%!  ('
 ,'"/'  .8&4-;:/  %-&!'  8&'-0&  8&)"+!!  .8!'"  !&*+()54&(!  '"  &1-$!  &5,"/!
 8-"/  ,&3&5&1-,2&#  -4&!  (&''0  +'$)  8&1-$!  +-$'  1  <&.2  &0  8&2)-:  6!0-  6/#&),
 ,%-$-0  '"  :4-,–:4&,!  &,–'.  ('  8&&1-$  8&2$&  )-*&'/  8&##*  .-4/'  3-5  8.5  6&("
 %-3-)+  8&%&.'  "&  !"./!  &&$3  ,60(  .8&1-$!  +-$'  (  +),  '"  %-&-4&2$-  %-&-,&,0
 %-'-.,'  8&##*!  6&3  (8&&1-$–8-)5!)  8&2$&!  %):2/  '"  !&*+-#)!  8!3"  8&3*/
 ,!3)  !#&/3  %&%-)&)"  !4&!  !/-#0-  "!.*!/  !)1$"  ,"'-3&+"  ,"!.*!"  '"  %F#&#G
 3(, '.3 6&3 $--5–&0-)( !+,2! &1-$3 )3-#/" 6&3 .8&2$&! %( %-(&0 %4&&,(/ !4&(-
 &#&–'.  6&.5-+/'  8#-+/!  30)-/  :-1&/  802!3  )3-#/"  6&3-  ,!)&3  +,2  6&3'  !,&$3
 <%-"/  ,&:-'(&#  ,&3&5),-(-+  6,-(3  8&&1-$  8&52+5  '&3+/3  8&)*-&!  !#-3.–&%--*
 %-&!  .8&&+%/  -4&(  &0  $&4/  (&''0  +'$)  8&1-$!  +-$'  (  +),"  3&5)4!  ,&'54/)+4&(-
 ('' 8&+#-* 6!0- 6/#&), 703- — &3&5&1-,2&#0 2,%4 (&''0 +'$) 8&1-$! +-$' 1 <&.2"
 60%&& &0 8( ,8&##*! -)$3" 8&2$&! %)-* %( -#30& 5,"/!–&%3" !.&4/ 6&( — +,2
 '" 8&/.5/ ,( +), '" )0-/! '#-/! '( 8&##*! &2$& '" !&*+-#) -( 8-:)% -".& 8!"

40:(Collins) 24&'-+ -& #/-'/! )&.! 70 '. .':)E!- %;$-4

"Courts frequently have to cut their way through a tangled web of negotiation 
in order to determine the moment of contractual responsibility. Often the 
results appear arbitrary, for the court gives no reason for choosing one 
standard form over another, or for concluding that one series of negotiations 
reached fruition while the other did not. Although the courts often present 
the results as the inevitable conclusion of the application of the rules of 
offer and acceptance to the facts, the appearance of arbitrariness suggests 
that in reality the courts follow criteria other than the classical rules."

 8&''0/  ('(  ,8&&3&5&1-,2&#  8&''0/  ('  !:&)$3  )3-#/  )"(0  73%2/  6&&4.!
 8&.4/4  8&&4)#-/!  8&&''0!  8&1-$!  &4&#  .!)-*  '"  %-'("3  ,'"/'  ,70  .8&&54:-+
 &4&#0 ,8&)$( 8&4&#/ %-'-. -''!" "& 7( ,%-&3&5-5&524-+ !)-* %-"&)#/ ''0–7)#3

.Collins, supra note 7, at p. 75  40
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 %-"&)#' %-+#*!! %'(" 43.)0/ &4&# — %&)3!–%-*)(3 -( 42,8&&244&, 8&%-)&" 41,6&&4+
 +-$' 8 <&.23 !&-*/! ,6&.+)+/3 !+2. %&&".' %-3&&$%!' 3%0! %"&)# 6-:0 — !'(
 %-#$(  %-&-4/#1!3  8'-(  ,6(0  6-#&%  ('  — 3-&$  &2&5)0  +-$'  2  <&.23  -(  6&.+)+/!
 )"+!3 %4&&4./! !'("! .+#* )2-$' 8-):' '-'. 6!'" &4+--# 8-"&& &0 !4.5! !%'.-!
 -2,% 8!" &)3 %&/&4, !4&$3/" 8&2$& %0)./ '.-,3 8!&4&3 -)*&" 8&##* 6&# !/ (&! !1
 .6&#! &#&–'. 3%0-/! '#-/! %( %/(-% !4&( (&! %&4-*&$ !4&$3/" <( ,%3&&$/0 !%-(
 5,-"!  '")  6-&'.!  5,"/!–%&33  #&$&  %.#  !$%&4  ,'&.'  )014!  %,6'  6&&4.3  ,'"/'
 5,"/!–%&3 .!&*4&3/-+ 802! '" 8&#$-&/! 8&2$&! '" )"+!3 3%0! %"&)# %( ()&/1
 8&&2&23! 8&)5/),! %43! 7)-*'- ,8&##*! 6&3 8&&,&*,2! 8&2$&! '" !)-+! &3-.' 2404
 !1-$!  %%&)0  )$('  8!&%-'-.,  %(  8:  6-3"$3  (&3!  ,8&##*!  6&3  8&2$&!  %0)./  '"

.-%%&)0' 6%/-–("/! 7'!/3 +) ('- ,%4.54!
 &-,&)'  6%&4–&%'3  8:,  -4&!  3%0  )#.!  &0  8&##*!  #$(  6.5  !1  !)+/3  ,)-010
–%&3&5/)-4 !)0! )&0!' -.3% 8&C&94"! 8&##*! -'&(- ,6&.+)+/ %+2. %&&".' %-3&&$%!3
 .-*&3' 2$&&%/ )&/1 5,-"! #-.3 .-/&&+ )30 !1-$3 8+'$ %&3)/ %(" 703 %&)-5:&'3-(
 '0  '.  %-(&0  !4-.  .-*&3!  )"(3  ,!)-*!  %"&)#  %(  ,6&&4.!  %-3&243  ,('//0  )-/(!
 $24/ +)3 (&"4! ,!' %-(4 <&'$ 70&,' !--!/- %&54:-+! !"&)#! 2&233" 8&2)54&(!
 "6:/"0 -10 !4.5 %('.! 7( ,!('/%! (' 84/-( 3%0! %"&)# !&,'" +%"E! %4.5 6&./
 '" !),! 6&&4.! %-3&243 !4&! ,''0–7)#3 %&/&5&:' (&!" <( ,(!4:! %4.50 ,-4&&!#)
 8&4-"! 8&4,-(' 3'!–%/-"% %( %-4,!' "& 44.!1-$ %%&)0' 6%/-–("/3 3'!–8-% %3-$
 8&2$&!  %(  $%4/  )&/1  5,-"!  :%+-'$/3"  !'("3  )&/1-  +)3  8&5,-"!  -4#  8!3"
 %-()' (-! .&*/ (-!" 6-)%,! .%&%-2$& 60–'.- — )",(! '00 "%&/&4," 53/–%#-+4/
 %-:!4%!  &#&–'.  '.-,3  -.3+4"  8&)5/),!  %-013  ,!('/%!  -'&(0  3%0!  %"&)#  %(
 !"&)# ('( ,(+--# 3%0 %"&)# 70&,' !4&( 8 <&.23" %&%&/(! !"&)#! ,-#&#' .8&##*!
 (!/-#0- !+2.! %-(#- ,%;/&-2/ ,%.# %)&/:) 8&3-"$ 8&2)54&( '" !)#2 '. %-4.'
 +)3 (&"4! 45.&#.'3 (' 7( ,8!'" +!3-/ — Proxy -( — 60-2 !--!/ 3%0! %"&)# )"(
 &'(-5+14)5! )-"&/3 .!&*:&5&'! )-"&/ 6&3' &'(-5+14)5! )-"&/! 6&3 !"./' '&#3/
 !&-'&/–&( '. )3:%!' 6%&4" %&'/)-, !"&)# !4&(- ,-%5&"' ,!%'3 6&( 3%0! %"&)#
 )3#3  %&'(-5+14)5!  !4.5!  %('.!  !&*:&5&'!  )-"&/3  8'-(  .&,&'$  .-*&3  %-.*/(3
 %3-$  %),!  !--!/  (substantial performance)  &%-!/  .-*&3  '"  %-3&243  3%0  )#.!
 %-3-$  $-0/"  +%"!!  %(  '&.,/  +)3  (&"4!  ../"&!'  !0&)*  !4&(  70&,'-  ,3'–8-%

.(6&.+)+/! +-$ :6'!') 259 $"2 ,1969–5"0"%! ,6&.+)+/! +-$' 8 <&.2  41
.(3-&$ &2&5)0 +-$ :6'!') 187 $"2 ,1986–-"/"%! ,3-&$ &2&5)0 +-$' 2 <&.2  42

.UCC §2–201  43
 '.  )3-:!  6,-(3  3'!–8-%  6-)+.  %'$!3"  %;&9*)!  !4&(  -44&&4.'  %&10)/!  !'("!  44
 %"&)#  -(  3'!–8-%  6-)+.  —  ")3-:  &/"  !'("!  %(  !(-)  &4&(  70  '"3-  ,!)-*!  %"&)#

.%&54--')! !'("0 — 3%0!  
 %"&)# %( <&'$/0 .-*&3 -4&&4." ,689 (3)$' #", ,7""*+0"4$% '0 3%405$% 2/84 4"# 8: -()  45

.148 $"2 ,1967–1"0"%! ,8&545,! +-$' 82 <&.23" 3%0!
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 (-,( %+4-& -1 !#/.- ,8&##*! 6&3 8&4-0&2 %(*+!3 .:-4! "&4-*&$" 6-)+&.0 3'!–8-%
.%&2'+–-(&4! !"&:! 6/

:&0 .3-+ "#$! +-$! %.*! %5-&5' 185 <&.2

 !1  &(4%-  ,-,+-%'  &(4%  (&!  !1-$!  '"  %/&-2/  !)-*  &0  !1-$3  -(  6&#3  .3+4"
 8-+/3 !1-$! 8-&+ (-3& ,&%-!/! -+'$3 -( -(-'/3 8&&-+ !1-$! 7( ,8&&-+ ('

".!)-*! %"&)#

 8&2$&! '. %44-3%/ (&! :)&/1 5,-"! '" -")#/–%&3/ %+!3-/ %&%-2$& !()-! -1
 !)-*  %-"&)#  '.  %)%--/-  ,:-!4'  -)$3  -3"  6,-(!  '.  ,8&##*!  6&3"  8&&'(-5+(!
 &4,/ !:-24 %&'/)-,! !"&)#! .&%-!/! -+'$3 %-$,' ,8&-+ !1-$! -3" 3*/3 %-&54:-+
 %-:!4%!  %(  (validate)  <?+%&  5,"/!–%&3  .!"$)%!"  &,0  8&##*!  6&3  !&*+()54&(!
 3-5- ,70' 8(%!3 5-,"& ,%&'/)-,! !)-*! %()-!' %-&* 8!/ "-)#' 8-+/3 8&##*!

46.70"
 !+2.  %-".'  %-3&&$%!'  )"(3  !/*.  %&%-!/!  3%0!  %"&)#  <(  ,60  '.  )%&
 8-+/3  .)%-&  6-04-  &'4-&*+4-,  ,+&-#/  ,30)-/  6,-(3  !&*+&,&#-+3  !$2-4  6&.+)+/3
 3%03  #-.&%"'  !"&)#!  !%4-"  ,(6&.+)+/!  +-$'  8  <&.2)  "3%03  7/2/"'  !"&)#!
 )-)&33 $-+' !1 $-2&4 .(714 <&.2) "!1-$3 )"+%!' 8&##*! '" 8%.# %)&/: %( <+"/!

47.8&)3#!–6-)01 '" 3&&$/! -#/./ %'("3 8&&)-5:&'3-( 8&4-&#/

 $9"3$# 1(!) '+&9+$+ 0!/31$ :9/ =2 :+'9.$ #") $*+($ '& #;)4" !4.#  .2
'+!'.+9'$ '+#+3.$ #419& #" ('-.12–!'#))

 %/$/  !1-$!  '-5&33  6(0  &4&&4.  .)%-&  !3)  %-4+#+#3  6-$3'  "&  !&&4"!  !/:-#!  %(
.-%),!

 (-!  8&/&&+!  8&&'()"&!  %-,-)%!  &4&#-  8&1-$!  &4&#  %(  8&4&&,(/!  8&)3#!  #$(
 %( '53' ='(4 #*" "& ,!"./' .!1-$! '-5&3 '" !)HG' .&:/ .:,4 #* !3" %-)&!/!
 8&&+' ='(&& ('" &#0 ('( 48,&#&%. &1-$ 3-&$ '0 6&&(' -4-*)" 8.5! 6/ $)0!3 (' !1-$!

 5,"/!  %$,"/3  8&1-$!  &4&#  3-*&.3  %&)-+/!  -0)#  %(  703  7&"//  &'()"&!  5,"/!  46
 Law of  :-()  .6&.+)+/  %-+2.3  3%0!  %"&)#  !+1-$  (+--#  ,'"/'  ,!&':4(3  .'3-+/!
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"If in a case of delay in performance which is not fundamental the 
aggrieved party has given a notice xing an additional period of time of 
reasonable length, it may terminate the contract at the end of the period of 
notice." [Emphasis added]
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 !%-( 6+&% (' ),/! 7( ,!/(%!! &( 6-+&%' !)&32 %-4/#1! ),/' !'&$% 6%4"

".)&32 6/1 7-%

 !1-$! %( 8&&+' .:,4! #*' %)",(/ (&!" -1 !4&$3/ (-,( !'&.& !)-/%! %%$,!
 '(  2$&&%!'  1(  &(")  .:,4!  .!),!!  &?(4%  &,–'.  !&!&  8-&+!"  ('(  ,-'53'  8-+/3
 %( '3+' 8( 5&'$!'- ,(!1-$! 6-0#.' !.*! -() !"#$ %&1-$ !.*! 6&./ '(0 !),!!
 6&,-'$'  -(  —  )%-&  8&0-/4  8-'"%  &(4%3  ),-/!  !1-$!  —  %&3&5+-)524-+!  !.*!!

 8&)-/(  8!'  8&##*!"  8&)$(  8&:-2/  8&1-$3-  8&/&-2/  !+,2!  &1-$3  ,8&/&-2/  8&%-)&"  
 &-". <%-"/! &3&5+&&3-2! 8&##*! %.#–#/-( +) (' .<&*) -( &)-1$/ 6,-(3 8&3-&$ 8&&+'
 8&3-&$!" 2-):' !&-". !'(0 8&&1-$ 8&2$& '" %&/&4,! !+&:-'! 8*. ;-1 !4+2/' '&3-!'

.8!&4&3 &:-'-4-)0! )#2! %'("' )"+ ('' <( ,!13 !1 8&4%-/ -&!& (' 8&&##!!
 !4/(!  %-()-!  %(  "),'  6"),'  !)-/  ,21  !).!  6")6  ,&/-('–6&3!  )0/!  +-$'  7  <&.2  61
 !)-(0' !)-/ -1 !()-! ."!%'-$%3 %-#&$( 8#+' 7)-*'[-] &/-('–6&3! !&&,-(' 3' 8&"3"
 8'-.! &3$)3 8&'4-3&)53- 5,"/–&%33 !4/(! %-4"), 8. %&4"), !&4-/)! <&#.!' 6"),'
–(' %-&-./"/ (-,( -40%&& "!$-53"' .&/&4,! 6&#3 %-'&3+/ %-()-! 8. !&*1&4-/)! '.

 &/&4,! 6&#!" 60%&& ,%(1 8. .&-*) -4&( !1 3*/- ,8&&/-('–6&3 8&1-$3- 8&&/-+/ 8&1-$3 %-!1
.%-#&$( %(1–'03 :"-% 70- ,&/-('–6&3! )0/! +-$ '" %-4"),!/ .,"-&

.49 !).! 6")6 ,)0/! +-$' 28 <&.2  62
"A party who accepts a tender of performance not  :9:940(1)  <&.23  ,PECL–!  8:  70   63

  conforming to the contract may reduce the price. This reduction shall be proportionate  

 to the decrease in the value of the performance at the time this was tendered compared

.to the value which a conforming tender would have had at that time"
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 8-"/  6&(  703  ,63-/0  .8(%!3  '-.,'-  &1-$  3-&$  %),!  '(0  !&'(  2$&&%!'  ,!%-$#'
 -( 8&&-*&, 6-:0 ,&-0&4! %,-)% 8. #$( !4+3 8&'-.! 8&#.2' .:,4! %-&-01 '. )-%&-
 -$-0 '. (''0/ )%--/ .:,4! #*! &-0&4! %,-)%3 -"/%"!3" ,%(1 8. ,60%&&) !,&0(

.(!1-$! %( '53'
 %-3+.3 )%&3–!)-/% 8-'"%/ .4/&!' .:,4 #* '" !#&$&! 7)#! ,8&&+! 6&#! &,–'.
 &-0&4! <&.2 .!1-$! %( '53' (&! ,)$( 3-'" 3-&$3 -( )0/3 )3-#/ 6&( )"(0 ,!),!
 8&1-$ '53' (' 8&.:,4 8&##* .&4/ (-!" !1 63-/3 8&##*! 6&3 8&2$&! 2-2&3' '&.-/

.&#/ )!/
 #*! %( 8&3&&$/ 84&( — CISG–- PECL — 6(0 -4$34" 8&)$(! 8&&1-$! 8&)5"/!
 ,64&+2. !1-$! '-5&33 (' &)!" ,!),!! %( 6+%' &!"'0 !0)( ),/! #*' %%' !04/!
 #*' +&4.!' !3-$! ..:,4! %-&-01 '. !)&/" 7-% -4-0#.3 — %&3&5+,( !4&$3/ — ('(
 '. 8: !1 ''0/-) !&&,&*! 2)54&( '. !4&:/ &-0&4 &4,' !),!! &-,&)' %-4/#1! ),/!
 #* '" !)+/3 %)%-&/ (&! 8'-( ,-%),!' .#-/ -4&(" ),/ #* '" (%-0/%2!! 2)54&(
 -10 !4:! %+4.! +&#*/ 8&3*/! 6&3 !4$3!3 &%&&()! &"-+!" 60%&& .-%),!' .#-/! ),/

.-4&&4.3 8-+/ -' 6&(" &/' 8:
–'. %:&-2/ %-4-// &4&# +-$ %.*!' 574 <&.23 )&$/ %%$,!' %-01! .-#/ .#-& &4&(

 ''03 8&1-$' -( 8&%-)&"' %2$&&%/ !4&(- ,(+--# "!0('/ -( 204" 8&$4-/! <-)&* &#&
 -!"/–6"-&/! &-5&3!) 8&)$( 8&/-$%- 8&&244&, 8&%-)&" ,%-4&&01 &4&&4. ,'"/' ,''-0 —
 !1 )&"0/ '&$/ PECL–! ,60( .(%-4'3+ &1-$ '" 8&)"+!' ''0–7)#3 #$-&/ "!0('/"

64.''03 8&&1-$ 8&2$& '.
 8'-( ,%-&%-2$& %-43-% !/0 !*/&( 60( !"#$! !&*+&,&#-+! #*&0 &%&()! !0 #.
 -4&(-  &%5&"  -4&(  ,%/#-+  !+&2,3-  6&&4.3  &-'%  ,&#)-,2  -'&,(  ,&/-+/  -4&!  !1  =-/&(
 &%-./"/  )2$  '.  .&3*!'  &4-*)3  %.0  .%&%-2$&!  !"&:'  %&''0  %-3&-$/  '.  .&3*/

.&%-2$&! 6--&03 '.-, !&! -&-'&/ )"( ,#-+3

$9.$$ '& &.9# (/+-) '2!!- $4!&") 9.2$ '+5* .3

 !),!! %( (,)' %-01 -&3-&$/ 3-&$ ),! )"( !1-$' #*' %#/-. %-4-" 5,"/ %-5&"3
 -( 8&+14 703 -/):&& ('" &(4%3- -4-3"$ '. %(1- ,3-&$! 8-&+' #.-/! )3." )$(' <(
 8-&+3 7/-% ,(Cure) "&-,&)" '3-+/! 5,"/3 !4;0/! ,!1 3-"$ #2-/ ..:,4! #*' %-&-'.
 7( 65,8&&(+&)/(! )0/! &4&#3 )%-&3 +!3-/! -)-+/ .!),! &)+/3 <( 8&##*! 6&3 8&2$&!

.PECL Art. 9:401(1)  64
 !1  <&.2  .UCC §2–508 (-!  &(+&)/(!  5,"/3  &-,&)!  &4&#'  )%-&3  +!3-/!  )-+/!  65
 !/(%!–&( '"3 6&3-5! %( !4-+! !$# !3" !&*(-5&23 !),!! &-,&)' %-01 )0-/' +&4./
 '. %22-3/ 8%&&$#' !4-+! %-01 — 6&3-5! %'3+ &4,' — !1 3'"3 &0 6&&*' "& .(rejection)

#-:&43 ,%&1-$! !.&3+! 6&3' 6&3-5! 6&3 %5'$-/ !/(%! 3&&$/! ,Perfect Tender–! 6-)+.
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 7( 67,%+-'$/3 &-4" &':4(! 5,"/3 -#/./ 66.8&&''0! 8&1-$! &4&#3 8: %)0-/ -%'-$%
:PECL–! '" 8:104 <&.2 &,–'. 68.CISG–3- PECL–3 &./"/–#$ &-5&3 -' "&

"A party whose tender of performance... does not conform to the contract 
may make a new and conforming tender where... the delay would not be 
such as to constitute a fundamental non–performance."

:&/-('–6&3! )0/! +-$ '" (()48 <&.2 &,–'.-

 -&3-&$ '" 8-&+ &( '0 -4-3"$ '. (,)' ,!)&2/! #.-/ )$(' <( ,)0-/! &(01..."
 %-$-4  &(  !4-+'  8-):'  ('3-  )&32  &%'3  3-0&.  ('3  %(1  %-".'  (-!  '-0&  8(

"...!)&32 &%'3

 .!/2)-," &,0 %-4-// &4&# +-$ %.*! '" !5-&53 8&&+ -4&(" +!3-/ &%-2$& 6-4:4/ -!1
 6&&#. #-/.% !),!!" <(- ,%-)$( %-,-)%' %-++1&! .-4/' &-". !),! '" %-(4 &-,&)

 )%24  8:,  !':%!"  )$('  !'$!  ,(substantial performance)  &%-!/!  .-*&3!  %4&)5+-#'  
 (,)' )0-/! '" -%-01 .(revocation of acceptance) 6&3-5! %'3+/ -3 )-1$' "+3/ !4-+!-
 !0&/% <( 70' "&- ,UCC §2–608(3)–/ !+&2!' 6%&4 7( %")-,/ !4&( !1 8#+%/ 3'"3 8:

.!+&2,3
 "+&!! 7)#–'. )0/ &1-$ 84&(" 8&1-$3 8: 8-"&&' 6%&4 &-,&)! )&"0/ &0 6&&*/ Farnsworth  66
 !#/. .E. Allan Farnsworth Contracts (Boston, 2nd ed. 1990) 641–648 :-() .UCC–! 6/

.Restatement (Second) of Contracts §237 (1981)–3 8: %.3-/ -1
 Jacob S. Ziegel "The Remedial Provisions in the Vienna Sales Convention: Some :-()  67
 Common Law Perspectives" in International Sales: The United Nations Convention
 on Contracts for the International Sale of Goods (Vienna, Nina M. Galston & Hans

 Smit eds., 1984) 9–1 to 9–4; Rex J. Ahdar "Seller Cure in the Sale of Goods" 185

 Lloyd's Mar. Com. L. Q. (1990) 364; Roy Goode Commercial Law (London, 1995)

 !4&(  %-01!)  &':4(!  5,"/3  &-,&)'  %-01'  2$&3  )%-&  8&4+,2  8&)$(  8&#/-'/  .298–301

 Anette Gartner "Britain and the CISG: The Case :-() .(Sales of Goods Act–3 %)0-/
 for Ratication – A Comparative Analysis with Special Reference to German Law" in

 Review of the Convention on Contracts for the International Sale of Goods (CISG)
 "There :-&,'" ,Scot. Law Com. No. 58 (1983) $-#! %( 8: -() .(Vienna, 2001) 59–81

 is great uncertainty, at least in English law, as to the existence and extent of the seller's

 &-,&)'  %-01!  .right to repair or replace defective goods, Sale and Supply of Goods"

 Borrowman, Phillips & Co. v. :6&#!–+2,3 ,!()4! '00 ,!4-"()' '3-+/! 5,"/3 %)01-/
.Free & Hollis, [1878] 4 Q.B.D. 500

 Jonathan Yovel "Seller's Right to Cure a Failure to Perform: An  :-()  !('/  !)&+2'  68
 Analytic Comparison of the Respective Provisions of the CISG and the PECL" Nordic

.Journal of Commercial Law (2005) 1–19
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 !%)/-$  %:)#  %(  #&)-!'  &-".  &-,&)!  ,8&&-*&,'  %-01  8&/&-2/  8&)+/3  8&+%-  -100
 6&3-5 %,'$! :'"/') !1-$! '-5&3' !'&. !--!% ('" 70 ,%&#-2&–('' %&#-2& !),!/
 %/&&+"  60%&&-  ,!),!  !%)+"  !#3-.!  %(  !4"%  ('  8&/&(%/  6&3-53  8&/&(%/–&%'3

.(%&#-2& ''0–7)#3 (!% (' )30 !),!! 7( ,!4&:3 8&&-*&,' %-(01
 ,%-&#-2&–(' %-),! '"3 8: !1-$ '-5&3 )",(/! — '&.' 6-#&4" Nachfrist–! 6-4:4/
 <&.2) (%-,-)%) 8&1-$! +-$/ )-/(0 +%.-! — !),!! &-,&)' !)&32 !0)( 6%/ )$('
 '" '-5&3! $-0 %( 3&$)/ !1 6-4:4/ .((()529 <&.2) %-4-// &4&# +-$ %.*! '( ((3)7
 %(  (,)'  ),/!  %-01  (-!  -'  &-()!  &%-2$&!  6-1&(!  .%&#-2&–('  !),!  %-3+.3  .:,4!
 &4" 6&3 '3'3' 6&( .-"() './ !&-'%! '-5&3! 3)$/ -*'$&" 6,-(3 !&%-(*-% %(- !),!!
 8&'-5&3! %( !3)/- '-5&3! $-0 '" -%'-$% %( 3&$)/ (Nachfrist) #$(! :8&4-4:4/!
 8*/*/ — &-,&)! — )$(! -'&(- ,(()7 <&.2 '" %&#-2&! !),!! 6-)+.' 2$&3 8'-.3
 6!- 8&&+! 6&#3 6! ,&2&23! &%,-)%! 3&5)4!" )-01' -4&'. .'-5&3! $-0 '" -%'-$% %(
 ,-()) %4-;0/ !'-.,0 ('- ,!4-(% '" 6&&4.0 )+&.3 !1-$ %),!' 2$&&%/ ,.*-/! 6&#3
 ,8&&-*&, %.&3%' 2&23 !--!/! +14 8-$&%3 %;&,* %.&3+' .3-+! #.-/! 6&&4. ,'"/'
 %-01 6%/ &#&–'. !1-$! '-5&3' #.-/! %+$)! .(%-,-)%) 8&1-$! +-$' 10 <&.2 &,–'.
 %-&.33 -'+%4" 8&&1-$ 8&2$& &-,&)' &-()- &%)&*& 6-4:4/ !4&! !),!! %( 6+%' ),/'
 '0' 2$&3 PECL–3 )-/(0 %)0-/ ,)0/! &4&#3 84/-( !)-+/" ,-1 %-01 ..-*&3! 3'"3

.(-!" !1-$
 8&(4%3 &-,&) )",(' .:,4! '" !3-$ )-1:' 6%&4" — &/.5' ,+$-#3 &0 8( — 60%&&
 '. !4-. -4&( &-,&)! 8( 8&&-*&,' %-01! %)&/" 7-%- .:,4' %-'. ('') '&.' -4&-*"
 %-'.-%! %$( 8'-( .!1-$ 8-&+3 3'!–8-% %3-$/ (.:,4! #*! '" !&&,&*! 2)54&( (-'/
 +,2 6&( ,8-+/ '0/ .8-%2"–&:"-/3 "-/&"3 7)-*! 8-*/* (&! %&3&5+&,&#-+ !+&+$3"
–%&3/ 8&52&'/&4&/ 8( <( ,3'!–8-% 6-)+. 8. #$( !4+3 !'-. &1-$! &-,&)! 6-)+."
 %( %-)-!' #.-4 !1-$ 8-&+3 3'!–8-% 6-)+. &0 -2):& 6&"$- 6-'&( 8&5,-"! '" 8")#/
 8&3-&$ %&1-$! 8&4-0&2! %(*+! '. <&2-!' ('- ,8&/&&+ 8&3-&$ '" !&-()! 8-&+! %)-*

.-/*. !1-$3 (3 -4&( 8)01"
 8&&1-$! 8&2$&! 3-*&.3 &10)/ 73#4 8&--!/ &-,&)! &4&# -&! !('/ %&%-2$& %):2/3
 )",(& %-4-// &4&# +-$ %.*! %.0 !&-*/ -3" &%5-&5! 3'"!" !--+/ &4( .8&##*! 6&3
 !0&/%! 6--&0' )%-& #-. 8&&'()"&! 8&1-$! &4&# %( !4,J& )"( ,!1 3-"$ 6-+&% !3 7-).'
 +&2,/! ,8&4-0&2 %(*+! '" &2'+! '#-/! 6-3"$–'. 8&##*! 6&3 8&2$&! '" <-+&%!-

.!1-$! %)04" .:)/ 8&##*! 6&3 8&2$&' -!"'0 7). 2$&&'
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0+5!1 :/ -9.

–-(&4! 35-+! 6/ %-&5&(3 8&.4 !+&2,! &), 8&1-$! &4&# 6!- %&'()"&! 8&1-$! %+&+$ 6!
 ,&52&'(&)–&%-2$& 6--&0 '( 8&4-0&2 %(*+! '" ex ante 6-4:4/0 !1-$! %&&() '" &2'+
 -&! !1 6--&03 8&4-"()! 8&#.*! .8&##* 6&3 8&2$& '" !3$) %0)./0 !1-$! %&&()' ,-4&&!#
 8&#.2!- -%'-$% 2-2&3 %(1 %-3+.3- ,-3" (()12 <&.2 '. ,(&''0 +'$) 8&1-$! +-$ %+&+$
 &2$& '. %-+!3-/ %-&%-2$& %-/)-4 -'&$!" 6&#–&+2, 60- ,!+&2,! &#&–'. -$-0/ 8&4%&4!
–%&%-2$&! !#/.' !,&+/ %&5)-(&% %-3&-$// !.34 (' -1 %-$%,%!" ('( 69.8&##*!
 8!3"  5,"/!–%&3  &4,'  -(3-!"  8&3*/'  %-4-)%,  %%'  7)-*!  6/  ('(  ,%&52&'(&)!
 3-"$!- "#$! -)+$/3 6-&. .&10)/! &1-$! 6&&4.! !&! 8&##*! 6&3 8&2$&! <-+&% &0 )0&4
 8"-)! %( )*-& ,'()"&3 8&1-$! &4&#3 %&52&3&5+(! !+&2,3 +2-.! ,)45-(/ 8$4/ '"
 6--&0' ,"kicking and screaming" ,"8&&':)3- 8&&#&3" %-)):4 !4&)5+-#!- !+&2,! &0
–%-*)(3 8&&4)#-/! )0/! &4&# -3*-. -3" 6,-(' — %-$,' &+'$ — #-:&43 ,%(1 70.&%-2$&!

 ,(Llewellyn)  6&'(-'  ')+  !4-"()3-  "()3-  ,8!'"  !&*+&,&#-+!  &$24/  )"(  ,%&)3!
 71.%-&5)-(&% %-&52&'(&)–%-&%-2$& %-43-%' %-.#-/ 7-%/ ('-.,'/ -.4/4 8&%&.'-) -'.,

 4628/93 (".3 +)3 (&"4! '" &'54/-4-/! -4&#–+2, 2&233 %#/-. %+!3-/ %&%-2$& !"&:  69
(+--#  !1  6&#–+2,  .265  (2)5/  #",  ,,")4  (1991)  !$5"$  7$8"+  !"#$%#&  '0  6&%+"  10"/,
 .3-4 (-! )"(3 ,8&&%-2$& 8&4--&03 5./0 %&)+/ %-/#+%! '" '&.'# 6-&,(! %( 8&:#/ -4&(  
 1$0+%# +)3 6-)!( -() .+)3 (&"4! '" %&4"),! !&,-2-'&,! 6/- -/'-.–%,+"!/ %-)&"&
 4"4%+ 171/93 ,"!3 .8&&%-./"/ 8&/&#+% !"./' -&! !1 6&#–+2,' .15 (("2"%) # *#+,4
 !"./' !0'! 5,"/!–%&3 '3&+ (24.3.1996 8-&3 6%&4 ,82)-, (') 6&%+" 10"/, '0 ,")4
 ,%&4+--#–%&'-'&/  !4&(  !/):-),  !1-$3  8&*&)/%  <&.2  '"  !4-04  %-4"),  &0  !4.5!  %(
 #.-/ )$(' )%&! 6&3 ,8%-:!4%!- 8&##*! &2$& '" !4&$3/ %.3-4- ,%&%&'0%–%&)"+E! ('(
 %"&)# )$( ('// &'()"& 6+%–-% -' 6%&4 ('" 5'/3 "-/&" 8( !%&&! !&:-2!) !%&)0!
 #"-.' &&%-#-% .(3-%0! !1-$3 (3 (' 8)01" <( ,8&/&(%/ 8&&,-'&$ 8&(4% 8&&+%!3 6+%!–-%
 6&#–+2,3 5,"/!–%&3 %.)0! %(- 8&##*! &/-0&2 %( &' (&*/!" '. %)-,–63 #-!&/. '&

.!1 3-"$
.31 !).! 6")6 ,)45-(/ -()  70

 )0/!  &4&#-)  8&1-$!  &4&#  '.  %&%-2$&!–%&52&'(&)!  !'-02(!  %.,"!  '.  !3&%0!  71
 Richard Danzig "A  :8&'&.-/  %-)-+/  !/0  6'!'  .%3$)4  !4&!  %&)3!–%-*)(3  (5),3
 Commentary on the Jurisprudence of the Uniform Commercial Code" 26 Stan. L. Rev.
 (1975) 621; Alan Schwartz "Karl Llewellyn and the Origins of Contract Theory" in

 The Jurisprudential Foundations of Corporate and Commercial Law (Virginia, Jody

 S. Kraus & Steven D. Walt eds., 2000) 12; James J. White "The Inuence of American  

 Legal Realism on Article 2 of the Uniform Commercial Code" in Prescriptive Formality
 and Normative Rationality in Modern Legal Systems: Festschrift for Robert S. Summers
 (Berlin, Werner Krawietz ed., 1994) 401; Karl Llewellyn "Remarks on the Theory of

 Appellate Decision and the Rules and Canons about How Statutes are to be Construed"

.3 Vand. L. Rev. (1950) 396
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 '"  +!3-/  "-#&$  !%&&!  UCC–3  )0/  &1-$3  !),!!  &-,&)'  %&''0  %-01  %''0!
.6&'(-'

 !'(  %-&10)/  %-"&:  &%"  6&3  "//  '"  !)&$3  %,+"/  !4&(  !"#$!  !&*+&,&#-+!
 )"(/  )%-&  %&%-2$&!  !"&:!  '(  +,2  (''  !4-,  (&!  !+&2,!  %-3+.3  .8&1-$!  &4&#'
 %&5)-(&% !2&,% 7/2–'. !/:/ &-4&"' <&+/ 6-&2&4 !"-. (&! 6&( 7( ,8&/&&+! 8&4&#!
 &0 5-", ,!$)-0–'.3 5./0 ,#3'3 &#)-,2 6,-(3 %-&%-2$& %-43-% %(53/ (&! .!"#$
 &''0! 6--&0! !1 ,8#(–&43 6&3 6&,&'$! &2$& '" 8%-30)-/ &3:' -4%43! %)".%/" '00

."%-(&*/!" 8. )"+ #3(' (' &#0 -&'( 8&4-, 8&&''0! 8&1-$! &4&#"
 %(  %-0"-/  ,5,"/'  %&'0'0!  !"&:!-  %&2'+–-(&4!  !#/.0  ,%-&%-2$&–('  %-#/.
 %-(*+!  '"  !&*1&/&5,-(  $&53!'  8&#.-&/!  ,8&+&-#/!  6!&''0  '"  %-&54)!-+3  3'!
 8&&$!  %-30)-/  8'-(  .!'-.,'  '#-/  6&#3  %-(-)  !'(  %-"&:  .8&##*!  6&3  8&4-0&2!
 8&&'/&5,-( 84&( !'( 8( 8: — 8&##* 6&3 8&2$&' 2$&3 8&"-. 8&1-$! &4&#" <-+&%!-
 %-2&,% %-'3:/3 ,6&#! !3" )%-& !)&". %0)./ 8&)*-& — %&'0'0! 8%-'&.& %4&$3/

."8&&$! &)$( 7'-!" ,-'" %-&%-!/! +#*!
 6&3'  !1-$!  '"  8&&'0'0  8&53&!  6&3  $%/  %-!1'  6%&4  ,!)3$!  &.#/  '"  8&$4-/3
 (!'0'0)  6&,&'$!  .#/  6&3  8-&0  8&&+!  +-/.!  &)4&',&*2&#!  ).,!  .-'"  8&2$&!  53&!
 !1  ('-  ,!3  6-%4  !1-$!"  !+-*/3  (53%/  (!&:-'-,-)%4(-  !&:-'-&*-2)  8&2$&!  &.#/'
 8-+/ !4&! 8&1-$! &4&#' %&%-2$&! !"&:! .(Durkheim) 8&&!+)-# '" -4-1$ &(#--3 !&!
 %-&-(&*// +%-4/- 5",-/ 6,-(3 (' 6&,&'$ :&"/!' — ).,! '. )":' 6-&2&4' +!3-/
 .#/ '" -&(&"/ #$( !1 !&!& ,!)+& 70 8( .8&2$& '" )"+!3 ('( ,%-&%-3)%- %-&%)3$
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