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The article will examine the theoretical and practical aspects of this topic, and will
also present concrete examples in which judicial review can contribute to narrowing
the gap between the normative obligation and the reality in our detention facilities.



The Obligation to Give Detainees Special Treatment
Appropriate to their Status as Unconvicted Persons:
An Additional Look at the Conditions of Internment in
Israel Against the Backdrop of International Law

Michal Tamir, Gershon Gontovnik

In recent years, the Israeli legal system has been dealing with the obligation to
provide appropriate prison and detention conditions to those imprisoned and detained.
An unreasonable gap exists between the appropriate conditions of imprisonment and
those actually practiced. This phenomenon reflects a democratic "market failure™:
Appropriate conditions of incarceration require adequate resources, and it is easy to
continuously avoid making the needed investment as the population of detainees and
prisoners lacks real political power.

The article focuses on the detention conditions of detainees as compared to those
of prisoners. This distinction has a dual normative and practical significance: First, in
appropriate cases, when there is a relevant difference between the two groups, the
conditions of detention of detainees should be better than those of prisoners given the
presumption of innocence which detainees enjoy; second, there is certainly no reason
to treat the detainees any worse than the prisoners. This normative approach resonates
in international public law. It is stipulated in Article 10(2) of the International
Convention on Civil and Political Rights of 1966, which Israel ratified. The prevailing
reality in Israel shows a continuous breach of that norm: In the best case, prisoners
and detainees are awarded the same treatment, and in many cases the conditions of the
detainees are worse than those of the prisoners. Against this background, the
importance of effective judicial review that aims to ensure the realization of the norm
in practice has grown. In their implementation of judicial review the Israeli courts can
invoke the international norm, interpreting local law in a manner consistent with it. In
addition, the international norm can serve as an important source of legitimacy for the
standards established by the courts which will result in a demand to allocate more
resources in order to improve the detainees’ conditions.
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