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:Maskell v. Horner [1915] 3K.B. 106, 118 1w 191

If a person with knowledge of the facts pays money, which heis not in law bound to
pay, and in circumstances implying that he is paying it voluntarily to close the
transaction, he cannot recover it. Such a payment is in law like a gift, and the
transaction cannot be reopened. If a person pays money, which he is not bound to
pay, under the compulsion of urgent and pressing necessity or of seizure, actual or
threatened, of his goods he can recover it as money had and received. The money is
paid not under duress in the strict sense of the term, as that implies duress of person,

but under the pressure of seizure or detention of goods which is analogous to that of
duress. Payment under such pressure establishes that the payment is not made
voluntarily to close the transaction... The payment is made for the purpose of
averting a threatened evil and is made not with the intention of giving up aright but
under immediate necessity and with the intention of preserving the right to dispute

the legality of the demand.

muPnma 9173 19982 M2 PP X3 MInamy colore officii 71101 NI AIIWVPITT PPNIRT LDWNRL 192
Mason v. New ,(High Court of Austrdia) mY1voIxa 11%vn vownn nvan Windeyer vown v
: South Wales (1959) 102 C.L.R. 108, 140

Yet, adthough al forms of extortion will ground an action for money had and
received, all forms of extortion by officials are not properly described as being by
colour of office. Extortion by colour of office occurs when a public officer demands
and is paid money he is not entitled to, or more than he is entitled to, for the
performance of his public duty. Examples of such exactions are over-tolls paid to the
keepers of toll bridges and turnpikes, excessive fees demanded by sheriffs, pound-
keepers, etc. The parties were not on an equal footing; and generally the payer paid

the sum demanded in ignorance that it was not due.
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