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"Bribery is an evil practice which threatens the
foundations of any civilised society."1
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,1973"375wni,(°923 poM) 0°1INR PIN D% "WrLW 0IR NAW? AN 20N 1130, YwnY wnwn

PO MI3IYR 7 PR CNW .1981°R7HWNT ML AT AN PN DY mIva AN 20 (130

T PIN DR .92%3% Y70 oW ©WRRA NN INIRD WIWA W1 1391 ,MIRINR 0N JPRY

Ax ,»1ya .beneficiary=2 7>X31” n1nA DX LRI ,700 AYWPNA 077 ,2011°R7YWNT ,NINNN

03 M5 ,°27957 LBWMA NITTAIN NIIWHWH 133 W1 7ORITVIW IO a0 AN R T

777 °NIAM 1DINA ANW LDWR 2xM ¥ entitled-? 013> wHwn X117 12W ,*0IDT VOWNI

nPUBWN MYNWN 1% PRV TN NNAT RIDR RIT 7MIN7 MIRIMR *omea beneficiary-n Yw
MDY TXIMI,NIRIIMR *ona beneficiary noI nanx
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MW NYap 1133 ,MIRNAR 3210 YW 7157 X2 071931 ,7071 12T MIRIAY WITI IR
19901 — 715AY *WHn TWN 1937 DR IWIM Y — NIRIAR O YW anp NNWNH
X7 RINR R YINIAW A093aY 790 717 .720% vIEnd ,pn PawnY 1IN
recognized categories, ) Q°RIMX 2W N3 NPNIVRT NAR DY 7191 RITW NIXIT?
PRI NIMIAVPI 1732 29101 DIDTIVIDR LJARI MW 7130 ,(established categories
92IpnA VOWNI IWIAANT NIINNT NIV 207921 I MIRINK 3PN 1M
P2 ,(JARI DIDIVIDR 7133) DIW NIRM 102 ,RIT NHTPR [PYN 11T N¥IIMN
D151 VOWMT °N2 B3 03 .(MWVPI*T IAD) NIPPNI 177 B3 X NV IMIRM INNDNT
,79 .52pni vDWMT YW ¥R IO NI30NA NIDOI NIV DYDI QYD I
1"2% 012 DM 71a0 YW 0HT "LIDT LDWNI DPRIMHKD NYIR 117 ,PWnY
N¥IP YW NPT IV IAIRDT 193 WILI WIDT DY A1mnn 03 A1InRY 30,an%y
N2I0 ©°an 0°°10m TPON 7Y D NIYAIP NN MR LD Yy [on 3Law o
nNIDPWN PI1,72%2 PPN 17,2997 11 KX RY2 LYND IPR NIRIITW ROR [P

32 H2pnn vEWMA NMWIWIN MY

PHY IRT VIO T2 IMWA QW AN 12,77 DI I W wORINa .72 ¥70Nd IR IR
W7 VY :19AY) (2013) 491—403 Y95 PTIT TARNI PAKT NN cMIRNBR BT 0D
(MR

noDIAM NININT NTPIIVPT ITAY DY DPRY 0PN NIRNIAR 20N Ny aph nvowona I 29
71797 7YR3 N12°013 *RIHX .O%IONT TIPHT N12°01 DX 7IN2% 7715 073w 0°IN2N3 VIW Y
792 ,npRaI 7PAYT OMAR *IYYA poBn IR Popn .(ad hoc fiduciary) 7RI TR CRIDR” BTNOYY
1972 — 72NN 7338/00 X7¥ X7 .NI°0IY DRNAD LKY DYDY QORIMRD 1017 O 2NYLW
(2003) 757 ,745 (2)T1 7D ,TWIM AW ‘3 H”¥2 YXW A RYPA nzIn pneb enw
775 ,3723007D /3 K72 NITINR NI 9099/96 R”Y ;(FANN 11V :1979) (PWR /D VDY)
W'D 112 2100-10-19 (W72 *1INM) X”N IR *197TY QWY .(9p°0 RIWR) (1999) 16,1 (5)3
MW .(ITIPTID VLW (10.2.2022 131) B7YA NURYPN MDINVW TR NIXDPR 2.5 71 B7Ya
717 .Hospital Products Ltd. v United States Surgical Corp. (1984) 156 CLR 41 (Austl.)
MR 72M°R — 7R NI 0L PHY HHD 1DIR IR NPT NIADPAN ANM T AD12NA
.(2016 D37V 23W CPIW) YWITT IWIVIVRYD NI17) 35 99RO 172 PIOK

.(J2 LW (1991) 353 (2)in 775 ,Deak and Co. Inc. 71 VY7 262/86 R”Y IR 30

777 pOBY 56—55 ‘0D TN AT Y% MMD TpDn 3 IR 794/17 1732 ,ANKRAAR IR 31
71 P 39815-06-16 (XN *1IMM) 5”71 5(31.10.2017 W”IR) JXIAVA ('R°72) ARWIY mwni v
NIRIINY *1°77 VYD PHY ,AARNTI 03 X7 (P71 VOIW) (1.1.2018 131) 2221 '0D /¥3N
(23.11.2017) D@ 102 AMPI “PHOX NN YW An2INN Y wIn 9% nRIph —
VY PAY (NIRNNY PT7 VY :19AY) https://amirlicht.wordpress.com/2017/11/23/99/
702 AP 7AW DT NXIAPA APDRT TIND FWI DAINNT P01 MmN — vIWD Awn”
2995 1IR3 IR 72 .https://amirlicht.wordpress.com/2018/02/03/106/ (3.2.2018) vswn
.Lehtimaki v. Cooper [2020] UKSC 33

nVDIWTT) (1990) 377,370 (1)72 77D ,P2R™MK /1991 554/87 R7Y 17 97 omPa ,YwnY IR 32
— 1986™17PWNT ,(NPYIXPH TPPNR) 1777 °37IY NOWY 2993Y 14 Y933Ww] ARMIAN ,DINR”) (1IN
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NEYI WRD L1858 NIWH NINDY °VIDT VOWMA ORIMARD DM MY AW
WRID 0N 777D 7Ipn IMRA 33.Bowes v. City of Toronto NwIDa 7IpoD 179907
nppITY YYD T NI30MIY L,V NXYIN YW 05037 NIVI 72N UMY 1Y
TPDITA 2N NIBXR W RIT 5112 NDOn D ANmpa PRk NPTy 230 DK
YR Sw mTweRY Ay XY3,0n19Yaa AnTh MvEmsRa qmw oy e
XMP 7RDIYA AYAPR DR TIWOR 7397 DXV LARD ARWD IRV AR 790
NIWY NUNRIA PR RIT DY 12 mPXW AMAR A2 PAwn anm Xm0
D9IX ,0TIWKRY AR IR MIPW PR DINIR 717X TV D WA VOWHT N2 34.Yn
Mawn nnY 720 007 A9k W omand prTa XU PvIDn vBWMNA INIAN
NIRDIYY D°2IWN DLDW S.WRNPR PPBRHT YOI APAT XOAW ,IWIT DY

,737 DWINM PR XO7 23R ,198672 P (PYIXPR AR°NR) 1T 29Ny NowY 29937 Aol [ 'y
X717 79 .D°0T0PR TN YW 28) TINK 721YD NI0IRT AT RO ARLIAD ROTW 70
121) 4 0D ,P7¥2 Y2 Y5 11 7Y I W 411/03 (R”D TINA) D77 5 ("NINLW MNIPYR
T3 YW 2¥M3 REH°AY 0K NYIIP ALK IR NIMDMWT NTPD”) (P00} NLDIWT) (9.5.2004
PINAA Y2 PR DIV TN RIPOAY NORAW 93 77757 7p0D7T IRT QY T D00
(7NN W3 TIOY TPV ANAR RYR NN

vOWNT N2 LDW ,1Y'33 JA°wo .Bowes v. City of Toronto [1858] 14 ER 770 (PC) 33
TPOITW 27X T DX AYRWY AWITIW N NNTRIA P05 2 ¥7a8n ,1Y7I00IR YW 1rhyi
WP T DY PAWR A NPMRE MITAY (19hY wHwnw NUnRI 7P 0pae appna
71798 TN IWRN MR RV WP YW vdwAR na YW onIano? PN Ipa 1770 ona
Stephen 1X1 .7 798 7RI 7OATNR ARPPODAW W23IN 197373 DYIX 1277 0w yap (Eldon)
Gageler, The Equitable Duty of Loyalty in Public Office, in FINN'S LAW: AN AUSTRALIAN
Attorney-General v. Brown n2apya ,JUSTICE 126, 127-128 (Tim Bonyhady ed., 2016)
IXTT,APADNINT NI30NT IR 3TN NE MIRNAR YW Y%on xwin .[1818] 1 Wils. Ch. 323
STIDI Y

M7 3 MIvLa wHn AREH RY 73907 NEYm .791-790 ‘YA L33 wrn oyY Bowes I 34
RWN 7 XY NIBMWA INRT AMWAW AR 0XY 012 T YY X2 ,mvnwa v By pon
NI NIBA%? WPa MOR NN NPDA LR LYW ORNAR PR RY (99 UTYA TIwn
A3 7A5m IR PYYR Oy 7M1 15N RIARAW TIXN NIWINKI YD R? NwHnNNN 7IHK
72°¥7 03 793 NY*POM O CTARND PYI RIMRA YV N1an 2uik IX 07007 0rR VWA "N
X7 .Bowes 17 pop IR 223pni vdWNa ANNBNAW L(knowing receipt) 1PyIa A3 Yw
936/22 X”¥2 ANINRY T1VNT TTIPIN .431—428 ‘DY 28 W VY MIRNBR T 0Y
032 PHY IR .VIPD ANTI RY IR ,L(]POW VDIW) (1.3.2022 WIR) 18 DD ,1PIPX 11 PPIEaY
77IWn XY YW (IR NI NIDM pOYA NIINANT NONY NIAWR NN — 2R 181 7T 17
©3*% :1979) https://amirlicht.wordpress.com/2022/05/29/231/ (29.5.2022) vBWH 7D 737IP3
NGuibhR -l

71920 100/52 72 NINOAA 75773 PRI (PRYR vBWAR N2 NR TR AT 7awnn Y 35
0027 NR QW AN PWN 17w VDWW .(1952) 889,887 177D ,11AR /3 B7¥3 PwYNY nnbwiy
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mA%75 AR TR A9%70 DY 9NN Y2Ipnn vbwni Mvwa NIoan
36, 113157

OP32 1AWN 20 IMW CPNPWw Yapna X T 0D YAPI L,TPImnT 9957

M52 XM QWP ,MIWIT NI NP2PVPIIVONP NUPRIA DNIR PUIANT ORIMRD
Attorney General Nw1D .70»%10” 0P "W 01311 *91R7 P72 37.0°000 M pn

(obligation of accounting) Pawn nn% 722 DRWUW M> 712aN0 Y2 W NPKRA NAINY
077 1272 019737 “NINRITTIDTIYIIRY L,PDD 0 [¥N?1) D MW 02INRI YW 1T 72NN Wpda
y9Ip 022 101 ,(Mann mw) (Romilly) *2°n17 vown...” :(cestuis que trust-n ,0°1mIn
The York etc. Ry. Co. v. Hudson, (1845) 51 E.R. 866 vowm3 .13 7102 N1 07w 71°¥7 IMIRY
1921 IWR DWIR 07 D977 72100 VDWW INIR IPIX 712N YW 227NN >TPDN YV 11272
IMPLW3A IRYNY X7 DRI ,NINRIAY TRBN AT 3 NPIBTTYYA NI 7I1AN07 POy nR Db
071°%y NPLIN ,NIARIT DR DRYY HY 12270 WK 7YX ....0N%Y Y IMYRWH ,IPW 93 X9
NIARIT-MDPIRY 1717 jN°? NBONR 73T O3 RYXR ,0TPDN NR RYND P XD aann
1727 WIVY 39307 CMIPW DUWHWH 77a0 PRI 1137 YW 1MRp .(868-9 YY) 13V WITOWN
P71 ,77307 NAY owYn DR MY oYY 0°9nInY ,ANaNT CINRI O DRMon 3TR3
77307 RN 027 DR 190”1 OYY YW 3 19 TIOXR TIX WK IR DIUPR W .AN2WY
”.IN2101

IW v City of Perth [1997] HCA 30 (Austl.) ("As to the general law, since at X1 7°7700I%2
least the decision of the Privy Council in Bowes v City of Toronto, it has been accepted
that, where the local government body is incorporated, councillors are to be treated as
trustees for that corporation in the sense that they must account for secret profits made by
virtue of their office and without the assent of the corporation"); Hughes Aircraft Sys. Int'l
XY 712307122 v Airservices Austl. [1997] FCA 558 (Austl.) (Finn J) ("a seminal decision")
FHR European Ventures LLP v. Cedar Capital Partners LLC [2014] UKSC 45, [13] (UK)
19917 Ny S nyIn nnn o arnan (FHR Py :197%) (Lord Neuberger PSC)
nBON APP0D YY MDPNOR TN ,ATIPA Y157V 0w R STpR 1IY oA 7Nl Bowes 1iva
Hawrelak v. City of Edmonton, [1976] 1 S.C.R. 387, 392 (Can.) X1 ,33%237 %v mmnw
(Laskin CJ); Board of Education of Calgary Roman Catholic Separate School Dist. No. 1 v.
O'Malley, [2007] ABQB 574, para. 71 (Can.) ("Throughout the years the Courts have
applied, and continued to apply, this principle with unabated rigour. No erosion of it, nor of
its application, can, in my opinion, be permitted if confidence is to be maintained in the
electoral process in democratic institutions. Integrity in the discharge of public duties is
and will remain of paramount importance, and when the question of private interest arises,
.the Court will not weigh its extent nor amount in determining the issue™)

937W WWA 17303 0 AUy TMY PN YW NIRNNR P72 725w Nypn ApPoon
PR MR CTAIWW 7TWR 0D WA PR ,DPINNa UW AT XY TP JOn van
'mya,33 Wi 2297 ,Gageler 1X7 .0°R1IMDR T QRYN 1WA 1997 APINT IR DWW YW 0731
N12°012 P71 XX L0772 ONPR DXV DPRINDR 0TIV ORI AR AWINT WA .141-140
717 IRT I 2172 7p°0DA Yy 03 A3°wh 0% w1 ORPXY 002 BV NIRIAK 20N NINONT
.108 w71 2 190
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D°00> Yp 07 PN INTAY Nya WK 7I0WH Ynda apoy v. Goddard
2290 172 ywa X 38,005y ANy R 75 ATn >N nt Yw oona Y2 vonn
VDWNT N2 .0N¥Y DNNYW NYAPDI 11Awn? 7Y ana snIIR P20 03 ARl ArTnm
2Py P19 0931 RY APINYW APm XPDI PR 031 32, MIRNNR *0nPa 721 00 PR
D WAIR RN 23pna A 0°bodn 21vwn Yy MR 191,77 v vwvn
DIVPRY WP TITIY INPAY DIWY 7 0¥DOIAW MIYYY Q1P PR 7IpHT 1127012
Town 409% INIPITW PPILYWR MISNDT DXV NR N0 137 19V ,APINN YW 10
X°1w) (money had and received) ”23pnim WY 03”7 NIVL NIYLY IWDKR 7 RY
72y YW 131y 7073 AR L (law) P2 nwen (form of action) 7v*an n°1an
APIRn YW AwInew? 915735 193p0m MW D nnbhwi 03 11707 — (WY nPwva
41 yrwnma NIRRT 20N 1732 ,9W1A AN WY P71 RYR —
D™1¥12 NPW WK L7127 RI¥2 Y02 Apoy Reading v. Attorney General nwAo
1N WITW POWS ,KIXT MIDANA IAY? 07% WOHRY 73 2NN TMW Y20
IR LYWNM NI R 42000 7D MR L0 DPRWAA PN NAwY 0
07197 N°2 .70DN AN WK PPWw 0°D0O DX YA 1, RO 1INnwnwn
0’0377 LR IMWR *d05? MST W INDY 5 MINTIPR NIRIIYA MY’IPR DR WK
43.X2% WX NP N7 YW IRINARD 31T W ITHYN 77 T QWY 1INV CudWNHT
WY XY AR RIT 44,0009 07100 D°0TWPR PT2 1TPDIT XYW 372N 50 ,NRT
72193 ,9m19) RI¥ WK INION0A 20N 1T DY IR Awyn 717 7Y I0whs winw

13m0 091,190 0%aw Axno JAttorney General v. Goddard [1929] 98 LIKB 743 (Eng.) 38
7 YR NP 244721 B7Y IRI ROPDI? MIMT M0 IMW VP W NYWIRY AT
.(31.8.2022 W”IX) /PP

.745 'nya,38 w7 2y> ,Goddard 77y 39

.746—745 'nDy2,00 40

Sung Hui Kim, The Last Temptation of Congress: Legislator Insider 03 1x7.746 'nya,0w 41
Trading and the Fiduciary Norm against Corruption, 98 CORNELL L. REV. 845, 904-905
.(2013)

.Reading v. Attorney General [1951] AC 507 (Eng.) 42

am3 7 (Normand) T3m713 7119) 517 ‘#3015 ((Porter) M07ID T12) 516—515 'nya 0w 43
DD 7 7T WPAA PU¥MY,”IAR NI AN 19X Y1H07 IDAW 72N OX pHO 0¥UNa WY %)
Y¥ 317 YW INPINX DX 002 717071 7wyl Lonrho Ple v. Fayed (No. 2) [1992] 1 WLR 1 17
OPX 19X 0727 .644 /DY ,T W7 VY TIRTI2 RPDWI I9TID N0 2w mPws Yo RIAw 70
71ya 7p o 0027 %3 °Ran ,11 'HYa 0w Lonrho 113 vBWHR NP2 ,AWYN? .0vpTn
SRIPR 93 Hw °0°02 2PN 71913 RIAW ,MYWS PAwn nn? a1 bw 1210 30 Reading
RP1T D1°71Y T1I712 13970 NP XY ROW 03T ,RIDR 77192 79077

n°H%5 AW 3 NPRIN NIDAPNR WL 11D 1T ATIPI? WITRR 0Ipn AR 22TNYA Naw 772Ivn 44
DM NINT? OX122 NIRIIMR 031 YW WIS TI0°7 DX WITA? D°0IIT 023X NIRINRT 172
97 7% 12 °2ND1 DYDY IRT PR 1T2 1Y 12 YD1 NYD® ANINK? ANRIAW DD ,NIRNINR
.(2022) 1372w 7191 7°0D ,NLBWH RYIRN PY DRIV AN NIRNORT
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777 %Y 113102 W W INIWYI NI DX 15T WK ,TITA Y107 7112 DRT,NX
TRLANT TIDAT TN IR 7YY IR P11 YW 1TV 03 0D O3 PIX 19 (PN
0D TMY PP NPT YT NN .7IWN? IWR2 MWK XY M NPEIR XIDR
DM MPPNT 3 KPP AXIYA (Denning) 31°17 LD YW Y AP X2 75 (Porter)
X7 QIR ;W NPWYA 79 03 77571,7AY157% 0702 AWM TWR RV ,NIRINKR
°72 N33 D A% OX pOD 2L L,Ap 0D? 07027 ANMI XY W APV 0D WA
Dapnm oMWW fod YW A ant n°1an o3 ,79% amITa 45Dy AnIR3) CPMRA
46 772°0DY 0702 NWH W K? IR TIONMN
Attorney NWAID X7 2°X T2 TMW D03 NYHW YW N QOB TIPRI
3712 799577 ¥2IN3 10w PP 17 1,71 47.General for Hong Kong v. Reid
,073 YD DR YR wawY D PINANA 2YIR CWIRD TMWw P2%p AP
NYWIT NPV LTIPT PI2 IR C0TID CIWT DM N3 WOI APRI 07H0OM
N93013 0°503% NIDT W A1INDW PN P XD WD MYINY ¥U37 RI7 INXROY
N33 777 DR AYRWA XIDX TIPpHNT NRIPANT 48.MmIRINKR 2172 70w nawvn

.514-513 'nya,42 w7 2>y Reading 171y 45

"As to the assertion that there must be a fiduciary relationship, the existence ) 516 'nva, 0w 46
of such a connection is, in my opinion, not an additional necessity in order to substantiate
the claim; but another ground for succeeding where a claim for money had and received
would fail. In any case, | agree with Asquith, L.J., in thinking that the words ‘fiduciary
oy o°aw> nm» 17X 8°727 .(relationship' in this setting are used in a wide and loose sense..."
Yy 0¥7PDIN QPR MIP°DI NV W NIIIMD *2¥2 1%% 272V 1OW ,2°¥2 44 W72 02X 0277
Yapnm 0YIWW fo5 YW mIvYn 03 (517 MY ,0W) WA T IN? 03 .0IWDTT ]3I3 0°03)
nvv %y o3 mywi Reading 1y A¥°ani °3 INYW3a an> 1172 ,019IX .77R°0DY 0702 AN K
ANDREW BURROWS, THE LAW OF RESTITUTION 685 (3d ed. IX3 — %3pnm o2ww qo3
919D TR P9AIRA T2 NINDY ,0IPH Y3M LMNRD ,0°R 1IN DPR 01277 0 AR 09X .2011)
NIWYNR 731 °9957 PRV 1WN0I PTIWI AYNA 725 DRI 7IYYTR 0POW RN ,INYY IR T
nwy YW1 Yapnm o ww o3 Yw iy v Reading 17 pob 29X IwR P12 WK .NpTIX NP3
1T MIND YW 0MTPINT 0°2%Wwa NYEXR P05 IMTI IR NI N5 YW AYR 1RY 0y
31T LEWA YW INPUODI PRI’ DR YPIN YV LOWAT NPAW N LPIRA W DY
671—669 'Y ,20 W’ 2°¥Y ,A¥AR 771V IR .0TNYT N2 DW 12 WRH NP K0P IRV
.(1"12 LEWT) (1979) 543,533 (2)32 77D, W "3 I 793776 X”Y ; (713 " L)

1w vy Reid vy 47

"When a bribe is offered and accepted in :v715m LIVXY OIXT 0°7277 .331 'HYA 0V 48
money or in kind, the money or property constituting the bribe belongs in law to the
recipient. Money paid to the false fiduciary belongs to him. The legal estate in freehold
property conveyed to the false fiduciary by way of bribe vests in him. Equity however
which acts in personam insists that it is unconscionable for a fiduciary to obtain and retain
a benefit in breach of duty. The provider of a bribe cannot recover it because he committed
a criminal offence when he paid the bribe. The false fiduciary who received the bribe in
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031 YY NPVPIIWONR NUARI MINTA APYWY Mot Yy neIvip n1nn ol
2P .77 YW PV MIYIN NO1Y NI WINH? C0Mp AW TI0° — PYpIpni
moNY Y ANIR2 7112 R K2 NPLRPIVONPR NMIBKRIT NPRWY 03 CudwNi
nMoT P71 we TMWw P0pw CRIBR YW TIMY 0D Avapw mIwe nUYMR npod
DM TMIWR D0 RINRT YW 1IWID MPINaw 75 ,AP%wh nwhar
TPRW 49.0°MU2IMRYT WA 295 MW NIV, 1031 Yw n°Y%37 nona 0°vo1
TP 35 PRNNRA YW INIDMH0Y DNNIT NIRNNAR 20312 TINIAW 111731 NINIYND 7
IXIT NIV DM PEN RIT ORW ,7IWH RWII 2722 7920 051 I JARI P17 NINK]
,7°PY% NTIWDR TN NP2PURIIVOIP NIINRIA 3T I P2 NPTMA X7, 770K
o%apnn I Nnw 50 (impressed with equity) 7w onIna 0°y1av” Onwd
JIRNINRT 20011 PYN A2°IN0%H 0NN DPR TRV, INWNT WL TIN

,(Templeman) 129510 7MY 17X ,52I010 TMWWY N3N P17 Y IHYw INRY
N2WY% P12WnY 75153 NNAM P B RNMRW TIIOK 7RIT N Y3 °5,2aMn7 owa
19 TWYW IV, IR0 PR 0°2YRR 270 X7 IMWR °bod nYap oy Ton 19% Lmn
PR PRIMRT PW DML RYT 0wNY WK SLI1Iay pRID oM pImn R0
TRINRT 2001 PYN DNAN PR A°ANIYNW ,TMIWE DD TIXRDT OPR X2HAN
or*2 Y917D 1DIX2 PR Reid oY 52.0PM1dYY oIAN? XY 03 1991 , 27N
N AMR PR 1027 53.MIDoN NI ARMIR 1R NR? T 1Y
"3 ¥2Ip RIAW N L,FHR 77192 %Y YYMRT P2 03 770712 YW 1y vdwni
.7 MW pDO PR 017D 55.mywa posa 4Lister noon

SW ORNMHRI MY 7Y PW MIAN 1251 1IN 12 03 PIPTINRT LDWN? WK
TIMIW 503 A% PAVAYI PAWN DNY (MR I1X TARN IR MW 93 Dw IX) 1IN0

breach of duty must pay and account for the bribe to the person to whom that duty was
owed. In the present case, as soon as Mr. Reid received a bribe in breach of the duties he
owed to the Government of Hong Kong, he became a debtor in equity to the Crown for the
.amount of that bribe"

.Lister & Co. v. Stubbs [1890] 45 C.A. 1 (Ch) (Eng.) 49

7T ,NINRIT APY PII RDW (PRI PPRAW MIPI 93 YAPR LMINRIT pINY 15 0 ,5wnd X1 50
Yapn 218757 X”Y IR WP PV PIDWIA NYIVA” YW 1773 WIw? /NN 2031 pnd
1700 ,1696 2> 77D 7K1 1 (PI1°D2) N”¥2 QMI0BDY 77N ©YD YW pIBnM *pwIN 10N
L(]PWn 177w vDW) (1958)

.332-331/ny3,1 w7 »vY Reid 771y 51

.337-336 'nya,7w0nN2 101,331-330 'nya, 0w 52

Grimaldi v Chameleon Mining NL [No. 2] (2012) FCAFC 6 (Austl.); Ins. Corp. of k1 53
B.C. v. Lo [2006] B.C.C.A. 584 (Can.); Sumitomo Bank Ltd. v. Kartika Ratna Thahir
UMY I INYVY 7D AW ,0IEN 1177 .[1992] SGHC 301, [1993] 1 SLR 735 (Sing.)
.346—336 '1¥2,28 W71 ¥V DIRNAR °1T 1077 1XT,N1°22 YIOIN ATIPIY TY ORWOT TY

.49 w7 Yo Lister ray 54

.50—49 'od1,36 W”n »¥Y ,FHR ™1y 55
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n1571 Yy IpDINW 107N 2’2 PP¥pa poy United States v. Carter 17 pod .720pw
DIW M3 TWH,MYITI MIND MITAYY IWRa mIR°D YY1 0°1%ap nPna Yy ,0oTIon
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.Transformations of Account, 80 LAw Q. REv. 203 (1964)

71 993237) OPD NI9MA AMINT AR AwaY [1AWNRT NYAN WKW WY F0ITRIRT PITI jvRY 163
P17 .(common law) 177 %W wdWMAR *N3a ANTI R’ ,07PAT W AYWwA L,CYRIWT P2
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n123% nwsi anTp 9% o3 Wv. Karpnale Ltd. [1988] UKHL 12, [1991] 2 AC 548 (UK)
ROBERT GOFF & GARETH JONES, THE LAW OF RESTITUTION 172 ,90°7 1°2 ,n°nIpX
,JRT PRI00IRDY AP NPT XD nMwynn Yw 0Y%on tpeya nonvIpn maaY .(1966)
Deglman v. Guaranty Trust Co. of Can. [1954] S.C.R. 725 (Can.); Pavey & ,nnxnn2
.Matthews Pty Ltd. v Paul (1987) 162 CLR 221 (Austl.)

.33 w1 2% ,Bowes 121y ;42 w71 7 ,Reading 1w 165

Orakpo v. Manson Inv. Ltd. [1978] ,5wn% ,3%7 .n°0m> amIxm 25w Iv Ip12 PWHT 71 PO 166
AC 95, 104 (UK) ("[T]here is no general doctrine of unjust enrichment recognised in
.English law")

"The rules relating to an account of :414 'opa ,158 Wi 2°¥2 ,Harris 121y ,5wn% X7 167
profits are not restitutionary in the sense that they do not rest on giving back something
which the plaintiff once had, or restoring the plaintiff to a state of affairs which the plaintiff
Warman Int'l a3 %1 .once occupied but has lost because of the fiduciary's behaviour..."
AMINR? I 5 (Warman 1y :79a%) Ltd. v. Dwyer [1995] HCA 18, para. 23 (Austl.)
Gray v. Global Energy Horizons Corp. [2020] EWCA (Civ) 1668, [127] (UK) ("[T]he
doctrine of unjust enrichment has, at best, only a subsidiary role to play in limiting the
liability of a fiduciary to account. We are here concerned with the obligation of a
defaulting fiduciary to account for unauthorised profits, not with compensation for an
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"The concept of unjust enrichment has, at best, only a) 112 093,95 w”n v ,Partners CA
7193137 @3 .(subsidiary and minor role to play in limiting the duty of a fiduciary to account”
DPIPINRT AWPAT 9D UM RITW 03T ,WIW DWY A% 112wn nyean Pa Y1ann by
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Which a Fiduciary Must Account, 79 CAMBRIDGE L.J. 38, 57, n. 141 (2020) ("[T]he claim
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3 — 9% 1971 925 937 — 71912 IR [ ...pINAW NIDIIN NIYINRI WY1 091K ,(law
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"] used to think that the action :2% *12°32 (Vaughan Williams) 0»x>%*1 1713 9w X ,850
against the briber was an action of fraud sounding in damages; but the judges in Salford
.Corpn v Lever did not hold out much encouragement to me in that view"

.400 "Y1 ,61 W7 Y2 1R1 U1y 180

Novoship (UK) >3 0D X7 .7p°0D2 NINIII IMW NITAT ¥ 7 A71p12 Ty 1N kY 181
"In :pnTp "Ap o odonit ,Ltd. v. Mikhaylyuk [2012] EWHC 3586, [104]-[106] (UK)
Industries and General Mortgage Co Ltd v Lewis [1949] 2 All ER 573 Slade J defined a
bribe as follows (at page 575): 'For the purposes of the civil law a bribe means the payment
of a secret commission, which only means (i) that the person making the payment makes it
to the agent of the other person with whom he is dealing; (ii) that he makes it to that person
knowing that that person is acting as the agent of the other person with whom he is dealing;
and (iii) that he fails to disclose to the other person with whom he is dealing that he has
made that payment to the person whom he knows to be the other person's agent." A bribe
was defined even more succinctly by Leggatt J, as he then was, in Anangel Atlas Compania
Naviera SA v Ishikawajima-Harima Heavy Industries [1990] 1 Lloyd's Rep 167 at 171, as:
'A commission or other inducement which is given by a third party to an agent as such, and
which is secret from his principal.' The essential character of a bribe is, thus, that it is a
secret payment or inducement that gives rise to a realistic prospect of a conflict between
LYY PRH NWIDA XMp IRV .the agent's personal interest and that of his principal..."
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"[B]oth as against the briber and the agent bribed the principal has these
alternative remedies: (1) for money had and received under which he can
recover the amount of the bribe as money had and received or, (2) for damages
for fraud, under which he can recover the amount of the actual loss sustained

NI 1188720 57V MW .XIT M XYIRT X170 2w Fawcett v. Whitehouse [1829] 39 ER 51 182
RNV 1N 133 T NN AYWINA N0 3 ,p0Y WK L(6.1.2022 WIR) 9w 71 YR
S79°R7 23 WA T YR IR TYYRT1 1IN WY 119D VI K93

Mahesan v. Malaysia X3 N19°p0% .176 W72 2°¥% ©M1IRMA PI7 *pOD DX ,Pwnb XY 183
Gov't Officers' Co-Operative Housing Soc'y Ltd. [1977] UKPC 21, [1979] AC 374 (PC)
(appeal taken from Malaysia); Derek Whayman, Liability for Bribes and Secret
Commissions at Common Law: Obsolete, Unnecessary and Probably a Fusion Fallacy, 2
.CONV. & PROP. LAW. 184 (2022)
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in consequence of his entering into the transaction in respect of which the
bribe was given, but he cannot recover both."183
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T3 9°RM NWIDA ApoRIw 759A7 DR 1PPYA RIDR OXIN AT P 18Tamwa
Ralrkibh
15 %Y p19peT MY AR Y popoTin aYYR YW oawInn 0°027 WwX3
constructive ) WP 172 NPLPIVONP TN DW APV OMIEN UV
Y WA ANpnY (fraud) APINR DY 1DW awn ATl oar 188 (fraud
PPN NPINR LYITD LT ,ImIP0 L, PRTIn OPTaw (deceit) nomINa nYNIvn
,2IM193) Y102 YL LTI IR RITW AV T RNW 3¥H YW 7387 00PN ,02000
,2INP 7307 WPAW AT ,ANmYY 189,901 ARYIND 0w 1 pIY (M5PN0T
NR XIDR NOOIN X>77 Ap2na 190, fraud is infinite" >3 AMI917 7323107 7 ¥ NI TIM
.°19IN3 NIINR 07PNN 17w NI2°01A AP TWPAW 7191192 NPINRY 5 ,0°0I00
721 APRY 1921901 MATINA YW NIDDII NINX OV 22T TINM WP 17,70 YV 10N

P11 YR LYPD 01PN IV NPAN PTIN 72y Mahesan w1 Yw N12°013 .383 'Mya 0w 185
TR DPAAR 7% AN7R APRAAY 7,37V 2150 Yy

'oD2,69 W”73 2¥% ,Daraydan 11y ; 176 w771 2>v% ,Salford 171y n1apya ,381 'mya ,ow X7 186
.54

Honeywell Int'l Middle East Ltd. v. 03 Ix7.381—380 'nv1,183 W~ 2>y ,Mahesan 771y 187
T9m nYanI AR 210°37 NI3T 3 97217 1w ,Meydan Group LLC [2014] EWHC 1344 (UK)
.46 W7 Y% 1Rt 1ava HRAWPa 03 pobl 3 2PN °nba Ann XOR IMWR Yy Andonnw
MY YW 137V "nP¥nn 015°0? 646 'mya 7 W7 YR ,NIRTI2 RPBWI IATID IR TP
Trafalgar Multi Asset Trading Company Ltd v. Hadley [2023] EWHC 1184 %3 n91vn
.(Ch), [276]-[282] (UK)

.380 'n¥1,183 W~ °¥Y ,Mahesan 71y 188

no%n Sw P e TIP XMW L[WIN N0N] PRI NTPRY 56 /D3 1PRR D213IYR IR MITIDY 189
.Derry v. Peek [1889] 14 App. Cas. 337 (HL)

"Fraud is infinite, and were a court of : X277 LIV’¥2 7 FTMPI YWR? H21pH 7P?0DI NIIDOI 190
equity once to lay down rules, how far they would go, and no farther, in extending their
relief against it, or to define strictly the species or evidence of it, the jurisdiction would be
cramped, and perpetually eluded by new schemes, which the fertility of man's invention
T193 7w (Hardwicke) p>11377 7% nRm anoma oo°pIn 01277 .would contrive”
RIINT SVIPO JUDWMI JANN ,(Kames) on»p TNY IR ,(1756—1737) 7 11 1Y MPOYY
C.H. Tham, Equitable Fraud and Double 71 7mIp% ,0°37 NIMPHa AY IR ,YVo0
Liability of a Debtor Following Notice of Equitable Assignment of the Debt, 13 J. EQUITY
.237, 238 (2019)
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,2ANI7 732392 77 HY 9372 101,300 122,75 191.n1nenea? x93 opin wraw
XPW RIIMRY DM IR 2% DINIW D37 DI T2 DYDY ORIMHKRY oMPa PN
192 miyui% 73113 792 IR MWD 3%1 1377 222 K917 12230 NN DR 0P
DPR MW NIY°ANA 0°377 7P93IR2 VOWHT *NA ,Mahesan N3YRA 757777 70
Petrotrade 112,73 .N°R°137 72°Y2 IWR3A N°»INY AnIM 12 7IN2aR7 DY 00 1Dpn
“the claim based >3 131183 ,Mahesan N3%71 W M10°12 VOWNI N2 P27 Inc. v. Smith
on bribery is not a species of deceit but a special form of fraud where there is no
JORT DPIyS 193 representation made to the principal of the agent let alone reliance”
1 ,deceit MM DX LOWNT NI WP ,AMINRT NV M 0T LT PO O3
"33 7Y°2N °3 KRI Mahesan 1°vaw o ,19 Yy 0 194971 omw nR opw
7P°0D2 ,7MIM MIYDA X YIPNTI 0YWW ADD NIYLA TY0 2337 WY TMIW

.SNELL'S EQUITY 200, para. 8-002 (John McGhee ed., 33d ed. 2015) 181 191

"2 97370 Yy o*7197 nva Ty 1w ,Nocton v. Ashburton [1914] AC 932, 954 (HL) X1 192
"[Wihen fraud is :189 w”n 2v% ,Derry na%n 5% nonani NITO® 1A% NPPVRITIVONP 1IN
referred to in the wider sense in which the books are full of the expression, used in
Chancery in describing cases which were within its exclusive jurisdiction, it is a mistake to
suppose that an actual intention to cheat must always be proved... It was thus that the
expression ‘constructive fraud' came into existence. The trustee who purchases the trust
estate, the solicitor who makes a bargain with his client that cannot stand, have all for
several centuries run the risk of the word fraudulent being applied to them. What it really
means in this connection is, not moral fraud in the ordinary sense, but breach of the sort of
obligation which is enforced by a Court that from the beginning regarded itself as a Court
.of conscience™

Charles %3 771 popa 1375 .Petrotrade Inc. v. Smith [2000] 1 Lloyd's Rep. 486, 490 (UK) 193
Mitchell, Civil Liability for Bribery, 117 LAwW Q. Rev. 207 (2001); K.R. Handley, Civil
Julius A.W. Grower, 13 3x1 .Liability for Bribery (No. 2), 117 LAw Q. REv. 536 (2001)
.The Tort of Bribery Bares its Teeth, 138 LAW Q. REV. 15, 17-18 (2022)

Kensington Int'l Ltd. v. ;56 ‘053,107 w771 »v% ,National Grid 11w 183 fraud-a v wy 194
Republic of Congo [2007] EWCA (Civ) 1128, [61] (Eng.); Anangel Atlas Compania
Naviera SA v. Ishikawajima-Harima Heavy Indus. Co. Ltd. [1990] 1 Lloyd's Rep. 167,
11 :19712) 169; Libyan Inv. Auth. v. J.P. Morgan Markets Ltd. [2019] EWHC 1452, [125]
Wood v. Commercial First Business Ix7 deceit-a win»w? .(Libyan Investment Authority
Ltd. [2021] EWCA (Civ) 471, [100]; Armagas Ltd. v. Mundogas SA [1985] 3 WLR 640,
"fraud 54 ’0D3 IMRI IV N13I02 NI 7527 AWM ,69 w7 ¥y ,Daraydan 171va .675
IR .NIMH 37w 023 73 Yy 11 FM Capital nwip2 nIx37vi3 *nwa vowni *na .or deceit”
FM Capital Partners Ltd. v. Marino [2018] EWHC 1768 (Comm), [592]; Marino v. FM
o3 .(FM Capital CA 1y :121%) Capital Partners Ltd. [2020] EWCA (Civ) 245, [18]
,46 W11 2799 ,BURROWS X7 .NIM1°1 NIOANI 292 77 Iwpna deceit 10p3 Xomd %12 073ann
.PETER BIRKS, AN INTRODUCTION TO THE LAW OF RESTITUTION 337 (1985) ; 684 'nya

290



AVIY NMYY 1T MINIIDN T MNID TV MY’IN T79WN ,ND DXPOYI VIAVYN
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195 (conspiracy to injure by unlawful means) 1773 X P>173% WP
772 MIPDN IV 03 12 WY AT TING CLDWwRa 9DIva MY i Txb
,0W T0Y P195°7 TN .Mahesan 1°19% R1DX 2101 .JI1AR 1°I¥2 IPRIW DD ,2ORIWON
VOWMI 7IY” IXY WP 172 AP°0DIN 7YY IV NIYNANY 0 YV IR
27 AW 2O PIWPITA 0037w V2an ,TIWY YWD ARNT WA Y21pn7
TMY 19X 717172 VI, Hovenden 7713 723 MVA N1 NRTA 7912RY 196,957 53
QORI AT 22797 900 9 ,IMW 11w ,2Y% 1RIW 205 197.99Kk 1hava by
X1W 7212 NPINR NPT NIXI PYIDAW 5, MIPN NPT AX opYn 170 MIon
NP ARINW DOW KPR L1971 CWYH 1IN 2IMIR w1 792 198595 7712 nex nnxy
PT1 NY’2N2 9277H IWRDY,NITN M0DWN TI0° 3n APNYA DR 110 1277 ,p190T
3 °3 P199°7 TN? ¥ap 737 P02 T 199 vown TIuvw 1811 ,IMIWI 01507 72V

"[a distinction] between the receipt of a bribe or ) 83 ‘052,194 w771 2°v% ,Wood 11y "Wwn 195
secret commission as a breach of fiduciary duty and the payment and receipt of a bribe or
,National Grid 7173y nmv% (secret commission as an actionable wrong in its own right..."
"[F]raud (bribery)... is a label applied to various claims which may ) 17 ‘op2,107 w711 2°y%
Libyan 187 .07 1°377 XY 715 031 712 1IARW 1 .(be brought at common law or in equity”
"In [Mahesan] the existence of the tort of ) 125 'opa,194 w771 2°¥% ,Investment Authority
.(fraud/bribery and the basis for a claim of monies had and received was identified..."
FM Capital Partners Ltd. v. Marino [2018] EWHC 1768 7>°1ya ny1337 X2 IR 11y01 77pI70
JPRPXY 797192 92770 °0 vapn ,T1Y0Ip0a ATIRIN A7 ANINKR? ,NRT eIy .(Comm), [90]
QOil States Indus. (UK) Ltd. v. "S" Ltd. [2022] CSOH X7 .1°23182 28m7 177 %2 71720 nonb
"In summary, | find that bribery is a free-standing cause of ) (Oil States 1y :1971%) 52, [22]
71973 DYV ¥°an N1poA L(action, distinct from any cause of action arising out of fraud..."
.18 '1¥1a,193 w77 222 ,Grower X7 .37 AWw3a 72N

.383—382 /'mv3,183 w711 2% ,Mahesan 11y 196

179 W Y YL IR 197

In re A Debtor [1927] 2 Ch 367, 376 (UK) ("[T]he court ought to presume fraud in X7 198
.such circumstances")

"These rules refer to three of the elements in :383 'nya,183 w”n Yy ,Mahesan 71 X1 199
the tort of fraud, the motive, the inducement, and the loss occasioned to the plaintiff, but go
on to say that the existence of the first two elements and of the third up to the amount of
the bribe are to be irrebuttably presumed. This is merely another way of saying that they
form no part of the definition of bribery as a legal wrong... unlike in the tort of fraud, actual
loss or damage is not the gist of the action. But then to go on to say that actual loss in
excess of the amount of the bribe can be recovered only if it is proved, is to produce a
hybrid form of legal wrong of which actual damage is the gist of part only of a single cause
.(Mpn2 nwann) of action”
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031 ,°23IR7 P72 N>R W 993 ,Tmw YW APy ATIpA PR L,0IDA PRTIN NTIPDa
YW 7317901 19NY P10 RY PUIR IWR NPWR YW IR WA AnIn Yw ANy 72 PR
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204 19% NI NIDT 073 YW YN 191 (W) Ann Yw avNya 1on’

"This extension to the briber of liability to account to the principal for the amount :ow %3 200
of the bribe as money had and received, whatever conceptual difficulties it may raise, is
.now and was by 1956 too well established in English law to be questioned"

,(fusion fallacy) 7710°77 N39D”7 ANDMA MOAR NPLOWM AYPNA 3T 7D YW I PIT 201
7577 IR PIIW NP0 DY WPRn 0MRm 0995 NYAR 0T 00 IPRYA P 1Y pYY
“YWNI ARM IMI0W QRNNRI POY 17 19V 20X YW INIDADI PR IMIW 217Iva nIYan
7PWIN HYA T 07 WD ,12 TIWW 237 RPN OPIYA A%AW? YT M0Y¥I TWRD ,TI0Y
D 071 o993 19%01 on 13 awh IR YW vowni °naY AvRD NIYan X*anY 0°371
RYR ,0DWNT *Na YW DPNIMIDND TIMIR IRD 1502 1R 071177 2990 .KI132W DIONDI PHYOY
.YIY7 1DIXA °3 ORIV MYV 03 NINYH TMWR NIYan Wyl 797,7K7D Anonwi Anniw
PYa,28 W77 WD MIRMAK 2T VY TIW IR TN NI YV .183 w7 VY ,Whayman X1
.426

.399 /nY3,61 W77 2O¥Y ,PRM 171V XY 202

an PRUTIN DYV WMIN LDWA AN OV ,183—182 ‘MY L181 W VY PRM IV XTI 203
1°93°N W 7 PROTIDID? LA N5 073 YW A2°¥R 9372 NYAINT NIYD DR 901,72 0w
.684 'n¥2,46 W1 Y2 ,BURROWS ; 338—337 'm¥2,194 w77 2°¥Y ,BIRKS X7 .N171D02

(3)72 775 ,297°KM ‘1 %103 141/80 X”¥2 .669 ‘MY ,7 W’ ¥V ,IIRTI2 RIOWI ATID NI 204
IPR” — MIRMIY TMW 219WN 2 NIDT12 DD IR ,IIXP 23R NIV ,(1981) 826 ,813
YW INPRINA YD R XY LINIPHWA Hvnow 215 ,mbwh Inw avvwnw 71257 951 ,71130
RYW 73,31 MIRMI2 72 0N ,A1IA° 3R I8 ,00°0 AW 29D MR 1T ,727IX 05070
IR 1910, AT Y12 OXI AN INIR *DTHY AmIINT 9317 T3 Y AN 1YY ow anpk nngn
792 %7 PRW AR IR — 7..0°M%°DY 7Y 03 1Y W0, NIRMIT 12T 0WR 3w *18Y ,phna
. bW 791Iy3a 77577 ook
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nIY*aN2 N°»INY A97H 72 7I0372 0D X2 D3 PYIIR VOWN N2 YW 027 IR
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.32 pOIVR ,(70°271YR DPTTX NTIAR”) "WAW pID2, W ,°H9D 1DIRA IR 13

(1"0™3 LDIVTT) (1956) 1249 ,1246 > 17D ,12WHNY *VDWHT YT 2 1M 153/54 X”Y X7 206
7P DI TRM PRI WP PINA DR JpNYY 1°7AR% AN 5% ,AR2 D°p°TI0 NTIPD”)
YW PPIMR T PN — WD 7AW OR — NDIIN DR XIXPD vIDIT DY 1947 nwa nopn?
XOWIT) (1984) 654,645 (2)N% 77D ,7ARY>"1T13T — DX N°3” /3 DI 732/80 XY ;(”...A PO
;(7..777130 AW APR [WIN N0 PRAIIN NTIPDI MYMYA NIown 03 ,XIT YITA7) (Bw
,99357) (15.4.2015 W”IR) N°1Y VDWW YW PIT PODY 25 YOO ,NBIIT ‘3 MR 5239/11 P33
nIPNY o3P DWW DPIPON WRD LAMI0 A2 NAWAI PRUTIR T mvnya nown
(7.0

oKX ; (1968) 346 X QLOWH 2RIV LOWNI P11 NIAR P PPR711 117 PRI PRWM XY 12 207
.(2018) 227 T @PLHWH “NIZWIN MILYNW” 2Py
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Kuwait Oil Tanker Co. SAK v. Al Bader [2000] 2 All ER (Comm) 271, [108] ("A %X 210
conspiracy to injure by unlawful means is actionable where the claimant proves that he has
suffered loss or damage as a result of unlawful action taken pursuant to a combination or
agreement between the defendant and another person or persons to injure him by unlawful
o3 1R9 .means, whether or not it is the predominant purpose of the defendant to do so")
.Total Network SL v. HM's Revenue & Customs [2008] UKHL 19, [213]
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sufficient if the agent is tainted by the bribery at the time of the transaction between the
payer of the bribe and payee's principal. If that is so, the agent's conflict of interest means
that the principal has been deprived by the other party to the transaction of the disinterested
"An agent should not put ) 52 'op3,69 w1 2°y2 ,Daraydan 71v ; (advice of his agent..."
himself in a position where his duty and interest may conflict, and if bribes are taken by an
agent, the principal is deprived of the disinterested advice of the agent, to which the
Panama & South Pacific Telegraph 183 .0°p°M o*wMw w> 1 770y7 .(principal is entitled"
Co. v. India Rubber, Gutta Percha & Telegraph Works Co. (1875) 10 LR 515, 528-529
("The ordinary directors of such a company are entirely at the mercy of their engineer... On
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"Thus, in Scots law, just as in English law, we see an underpinning of the rule ) 19 ‘o2
.(against secret profits—including bribery—by the concepts of fiduciary duty..."

Wilson v. Hurstanger Ltd. [2007] EWCA (Civ) 299; Medsted Assoc. Ltd. v. Canaccord 181 223
Genuity Wealth (Int'l) Ltd. [2017] EWHC 1815 (Comm); Reader v. SPIE Ltd. [2021]
.EWHC 1221 (QB)

"[Wi]here an 'agent' providing advice, information ) 102 'o52,194 w”71 v ,Wood 71v X1 224
or recommendations has received or been offered a bribe or secret commission, the
question that the court should ask and focus on is: did the 'agent' owe a duty to be impartial
and to give disinterested advice, information or recommendations? If the answer is 'yes',
.(the remedies discussed above are available"
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"The categorisation of a case as one where the cause of action is unjust
enrichment or one where the cause of action is a civil wrong, whether a tort or
an equitable wrong, may have practical consequences. For example, where the
cause of action is unjust enrichment, there is a ceiling to the enrichment
because as a general rule only direct transfers of value from the claimant's
assets or labour to the defendant qualify. Where the cause of action is a civil
wrong, there is no such limit. For example, in cases of bribery, the defendant's
wrongful gains will often... have been conferred by one or several third parties
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and not by the claimant. Here the gains were conferred in the payments by
Bank Baer/GAM and the counterparty banks. Secondly, in autonomous unjust
enrichment the defence of change of position will be available, but, as noted
above, it will not be where the civil wrong is the cause of action and restitution
the remedy to strip away the wrongful gain."36!
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