
!"#$%&#' !""&(")' "*+%' ,-

391

&"%./' #+ !"0%-& 1).#

 !"#$% &'()*+($ &''+#',$ '-.*$ /"
*$0.1$ !'1-23$ $4'41$

**&$-%3 56+-

 !" #$%&'% ()#*! +%,,- +(./ +%012( 20 3%.'$( %43#0%2 !,#$ "%-0 () 3$0$.
 5%"' +" ()#* .(%!1#%-6#0) %2378 #0 (%.%'#!9'90) .%%*$ +%$&'#$ +%%#-%6 5%"'
 +%$&'#$( +%%#-%6( +#&' 0#( ":61( !/ ,%*%( ,"'( #./ ()#* 0#( .%%*$ +%%#-%6
 #./ !"#$ 0#( %2378 +%$&'#$ +%%#-%6 5%"' +" ()#* ,#2$#"! .()#*. +%/3#6$(
 +#%9 %%#-%6. #1#-3 +0 ,9)1( /.:2(/ 3*0!# (36(( 3*0! ,3#*.! %0/3 ":61(
 !,#$( .()#*. +%/3#6$( +%$&'#$( +%%#-%6( 2!.9 %#&'( ()#*( 26%&0. 0$/ #0
 +%,,-(  !/  2",(–,$#0  3*0  2#9*2(!  +0#..  46/$–%2.  /$/!  !#&%  "%-0/
 46/$(–2%. #!!( +%39$( %1/. .%"$/$–#, #0 92#/ ()#* /36! +1#%'1 23:'$.
 "-#$( !,#$( .+%,,-( !/ 2",(–,$#0 20 /36! %,& +%1#/ +%%1/36 +%!&! 99)1
 +%%#-%6 5%"' !" +%$%&'$ #%( +%%!1#%-3 +%,,- +(./ +%%9'"( +%012( 20 436$
 +%%#-%6 5%"' !" +%$%&'$ #%( +( +(./ +%%9'"( +%012( 20# .%%*$ +%$&'#$
 22%3& 20 #660/ +%%9'"( +%012( 20 320! !#&% 46/$(–2%./ +#9$ .%2378
 ,+%%!1#%-3  +%,,-  !/  (%.%49%%.#0()  +2",–,$#0  20  ;%3"(!  !&#%  0#(  ,()#*(
 <"40 () 3$0$. .#%16!/ ()#*! +%,,-( !/ +2",–,$#0 20 /36! 3., !/ #6#'.#
 32#%  %13%2$  #1%(/  — :(#1(  %!03/%(  <%,(  20  3$/$(  /,*(  %*3)0(  ,#9(  %&
 +#9$  ,!.9!  ":61(  !/  #2!#&%!  '*%.  %09%3$0–#!:10(  46/$.  :(#1(  <%,(  <$
 #1%( — ()#*. +%/3#6$( +%$&'#$( +%%#-%6( +#9$. +%3*0 +%,"' ,92#/ ()#*(/

.()#*! +%,,-! 32#% ((#.: )**#+ (*##3 .%1$ 0#(/ ;&. 32#% !%"%

&2%./' #+ !"0%-& 1).# ©
 $%&'%(& #)*++, #*3#1)%-

                               
 %622/$!#  23#6  !0%30  3#'6#36!  <&#  ,39*$.  (23)"  !"  <%:!#,  2%3%"!  (.3  (,#2  *
 .+(%2#3"( !" (2005 3.$-, ,<!%0–3. 24%'3.%1#0) "%!03/%( 46/$. (!&!&# 46/$" '1&(  

.26#$! (&%3" 2,#." !" %,&-.# /01' 2&3"$! +: (,#2  
 3.*$(/  %39%"(  39*$(  +#*2  .Northwestern  24%'3.%1#0. Assistant Professor of Law  **

.+%)#* %1%,# <%9%)1 %1%, ,<%%19 %1%, !/ %!&!& *#2%1 0#( #. 9'#"  



!'*34 56&*

392

&"%./' #+ !"0%-& 1).#

4&3#
,4*."3& /"*3'–/&(*43 7'&6' 5"+' .4 0*)

",,$  /&
0!"#$%&#' !""&(")' 8"-% /4 +"#/ 8&$4, 3""9 1).#'–/"3 !4'  /*

0!""/* :* ;3 &4 !"3""9# !"#$%&# !""&(")   )4-  
')"$4 ,&# ,4 !"#$%&# !""&(")   )3-  

!&"0 ""&(") ,&# ,4 !"#$%&# !""&(")   )7-  
!""6"3–!&$"%  /%

"1*&4"/' ,+&#' .3 0*)
,+&#, -0*'  /&
,+&#' /&96'   /*

9&/"6  /%
)1 *1.#- 3""9# *1.#  )4-  

)O *1.#- "/* :* ;3 *1.# ' ')"$4 /&*.)4 ,. *1.#  )3-  
/&"*)%# /&#7 ;&+  )7-  

!&$"% .7 0*)
,76"*& *&4+6", 5"3 '<&9' .9)%6

3+%(

 <*.0  ()  3$0$.  ?%#03  !03/%.  (/,*(  (9%9*.  "-#$(  +%$&'#$(  +%%#-%6(  3,'=(  +0(
 () 3$0$. <*#.(–<.0 .%09%3$0( <%,( <%.! "-#$( %!03/%( <%,( <%. (0##/( ;#2 #) (!0/

.46/$( !/ %!&!&( *#2%1( (%(2 (9%9*( 2"-( !/ (.%4 21%*.!
 ;&. 0#-$! <2%1 2#,*#%$ 2#%". 33#"$ #1%0 !03/%. :(#1( <%,(/ ;&! (%03 2%/03
 46/$(–%2. 29%'6 !/ (3"'( <%". ,%2#$/32( .4%$! ,+%0-$1 +1%0 +%$&'#$ +%%#-%6/
 5%"'/ %6–!"–50 ,20) .(+%)#*( %1%,. 20)& (3"' !!&. 2$%%9/ !&&) +%)#* %1%,. !03/%.
–;3,. #1%( +%$&'#$( +%%#-%6( 5%"' .%1&3-# %3*'$ ()#* !&. 4"$& %#-$ +%$&'#$ +%%#-%6
 2#,$#"( 2#%#3/60( 20 ;%3"(! +0#.. #%!" +%&$'1 ()#*! +%,,-(/ <#/03( 3#9$( !!&
 ,.#4–0! 3,'( () (%( #!%0 .+%,,-( <$ %$ %,%–!" ()#*( !/ 2%3/60 (36( .:0 +(%16!
 ,<%,. 2#3*0 2#%:#'. 0#-$! <2%1/ %6& ,#) (%:#'. 2#61" 2#36'# (9%'6! 2#6-! 3/60 (%(
 .+%$&'#$ +%%#-%6. +%9'#" !03/%. +%3$0$# <%,–%9'6 !/ ,.!. +-$#-$ 36'$ .0%( 0!#

1.+%.3 +%3$0$# <%,–%9'6 #) (%:#' !" #.2&1 ,20) 2$#"! ,2%3.(–2#-30.

 ,12.1.2006–# 12.1.2003 +%&%302( <%. %& %20-$# WestLaw–. /#6%* %2&3" 20) /%*$(! %,&  1
 +%%#-%6.  #9'"  +%)#*  %1%,.  +%%#-%6.  #9'"/  +%%!3,6(#  +%%21%,$(  <%,(–%9'6$  7.3%–&  
 #9'"/ (2#0&3"( !&.) ,.!. <%,–%9'6 (3/" #0-$1 !03/%. #!%0# ,+%)#* %1%,. %,'+-#'



!"#$%&#' !""&(")' "*+%' ,-

393

&"%./' #+ !"0%-& 1).#

 +%$&'#$( +%%#-%6( %1%, %& (19'$! ;%!#(! %,& #) (%03 2%/03. <%0/ <.#$ +!#0
 '9,#9( 2,"# 2"-( 20 *210 () 3$0$. .26'#1 >2%2%%03 (&%$2> 2/3,1 .+( +%%#03
 *#2%1( 39%" .+%)#*( %1%,. +%$&'#$( +%%#-%6( 2%%:#'. :(#1( <%,( 20 #2#*'( 3'1*
 +#9$. +%3*0 +%,"' !.9! ()#* 236($ ":61 !/ #2!#&%. ":#1( %46/$( 3,'(. 9'#"
–2#-30.  <%,(  ,#".  .()#*.  /3#6$.  +%,,-(  #$%&'(  #%!"/  +%$&'#$(  +%%#-%6(  ,"'

 +#9$. +%3*0 +%,"' !.9! ":61( !/ #2!#&% 20 — 92#/ ()#*(/ +#9$ — !%.:$ 2%3.(
.20) 3%2$ !03/%. <%,( ,()#*. #.2&1/ +%$&'#$( +%%#-%6(

 !" #$%&'% ()#*! +%,,- +(./ +%012( 20 3%.'$( %43#0%2 !,#$ "%-0 () 3$0$.
 +%%#-%6 5%"' +" ()#* .(%!1#%-6#0) %2378 #0 (%.%'#!9'90) .%%*$ +%$&'#$ +%%#-%6 5%"'
 +%/3#6$( +%$&'#$( +%%#-%6( +#&' 0#( ":61( !/ 4,$,! ,"'( #./ ()#* 0#( .%%*$
 ,3#*.! %0/3 ":61( #./ ()#* 0#( %2378 +%$&'#$ +%%#-%6 5%"' +" ()#* ,#2$#"! .()#*.
 %#&'( ()#*( 26%&0. 0$/ #0 +#%9 %%#-%6. #1#-3 +0 ,9)1( /.:2(/ 3*0!# (36(( 3*0!

2.()#*. +%/3#6$( +%$&'#$( +%%#-%6( 2!.9
 +%,,-( !/ 2",(–,$#0 3*0 2#9*2(! +0#.. 46/$–%2. /$/! !#&% "%-0/ !,#$(
 +1%0 +%,,-( #./ ()#* 0#( 92#/ ()#* .%"$/$–#, #0 92#/ ()#* /36! +1#%'1 23:'$.
 ,#2$#"!  .+%%2378  #0  +%.%%*$  +1%(  ()#*.  +%/3#6$(  +%$&'#$(  +%%#-%6(  +0  +%1%%-$
 +1%(  +%$&'#$(  +%%#-%6(  %&  "$2/$  ()#*.  ,*0  +#9$.  #./  ()#*  0#(  %"$/$–#,  ()#*
 ()#*#  92#/  ()#*)  #!!(  +%39$(  %1/.  .+%%2378  +(  %&  "$2/$  3*0  +#9$.#  ,+%.%%*$
 !/  2",(–,$#0  20  /36!  %,&  +%1#/  +%%1/36  +%!&!  99)1  46/$(–2%.  (%"$/$–#,
 +%$%&'$ #%( +%%!1#%-3 +%,,- +(./ +%%9'"( +%012( 20 436$ "-#$( !,#$( .+%,,-(
 5%"' !" +%$%&'$ #%( +( +(./ +%%9'"( +%012( 20# .%%*$ +%$&'#$ +%%#-%6 5%"' !"
 22%3& 20 #660/ +%%9'"( +%012( 20 320! !#&% 46/$(–2%./ +#9$ .%2378 +%%#-%6
 !/ #6#'.# ,+%%!1#%-3 +%,,- !/ (%.%49%%.#0() +2",–,$#0 20 ;%3"(! !&#% 0#( ,()#*(

.#%16!/ ()#*! +%,,-( !/ +2",–,$#0 20 /36! 3.,
 46/$. :(#1( <%,( <$ 32#% %13%2$ 3#$0& #1%(/ — %!03/%( <%,( %& <"40 () 3$0$.
 +%3*0  +%,"'  ,92#/  ()#*(/  +#9$  ,!.9!  ":61(  !/  #2!#&%!  '*%.  %09%3$0–#!:10(
 (*##3  .%1$  0#(/  ;&.  32#%  !%"%  #1%(  — ()#*.  +%/3#6$(  +%$&'#$(  +%%#-%6(  +#9$.

.()#*! +%,,-! 32#% ((#.: )**#+

 +%3$0$(  <$  /%!/.  4"$&  (6#92  (2#0.  .(>#.1>  320.  /#6%*  %6!)  +%$&'#$  +%%#-%6.  
 (!%$!  ;#$'  liquidated  (!%$(  +:  (2%%(  contract–#  damages  +%!%$(  #%(  +232#&./

.(.3(. ;#$1 )#*0( %& (031 ?30. .damages

 (6%&0. #0 +#%9 %%#-%6. 3#*.! ":61( !/ #2#&) — () 3$0$. <#,%1( 0/#1( <%. <%*.(! /%  2
 !"  5-#6  +%%#-%6!  ":61(  !/  #2#&)  <%.!  —  ()#*.  +%/3#6$(  +%$&'#$(  +%%#-%6(  %#&'(
 :93. <3(0 46#/( ;& !" ,$" .4#/6 <%,( (1#3*0( (%:#'( %.:! ./9.$ 0#(/ (6%&0( ,"'
 +3:1/  ,9)1(  20  !#!/!  %,&  (.  <%0  ;0  ,+%%,%2"  +%9)1  !#!/!  ,+%2"!  ,(%#/"  (6%&0(>
 >.+%%#-%6! ":61( %0&) () 9)1 !" .(6%&0( (12%1 +34. ,#" /.:21 3/0# 3#*%0( !/. ":61!

.(7,(#6 <%%1" :<!(!) 544 ,537 (1)#! ,>6 ,7,(#(,* !,0#- 86 7,(#6 !(,6 260/80 0>" #03



!'*34 56&*

394

&"%./' #+ !"0%-& 1).#

 +%%#-%6( 2%%:#'. 2%3.(–2#-30.# !03/%. +%:(#1( +%1%,( #:-#% 3$0$( !/ 2 &30.
 !.9! ":61( !/ #2#&) 21%*.$ +%1%,( <%. +%$%#'$ +%!,.( +%$%%9 %& 3.'#% .+%$&'#$(
 +%%#-%6( +0 (!0/( %.:! 92#/ ()#*(/ +#9$ 39%". ,+%$&'#$ +%%#-%6 +#9$. 3*0 ,"'
 (1%(  (6%&0  !.9!  ":61(  2#&)  !03/%.  ,#".  .+%%2378  #0  +%.%%*$  +1%(  +%$&'#$(
 +%$&'#$ +%%#-%6 5%"' ($& ," (!0/( .32#% 2$-$#-$ 2#&)( 2%3.(–2#-30. ,2.*31
 86 3#246,* #!,*2 <%%1". (2#6%3* 0#!$. (1#3*0! (2!" .%%*$ #1%( %"$/$–#, ()#*.

3.<!(! 4#3%6. <#,% 3/0 ,*96,3 (&.,
 .2:(#1(  2#0%-$!  ,%2",  2#%1"!  ,<%%,  2#.#39  #%2#*1(/  %!&!&  !,#$  "-#%  (  &30.
 !/  262#/$(  +2*##3  20  *3&(.  0%/$  #1%0  .%%*$  +%$&'#$  +%%#-%6  5%"'  %&  3.'#%
 !-0 2#0,#–%0 2$%%9 ()#*( 2$%2* 2". %& *%1$ !,#$( 4.(1#3*0! <"41/ %6& ,+%,,-(
 +%#'$ 9!* 96'$ 3&#$(/ <&2%% ,!/$! .+3#.". ()#*( !/ #2#%*##3 %.:! +%,,-( %1/
 #1%0  3&#$(  %&  0%(  !,#$(  2*1(  .+%#'$  3-#$  2.&3(  ;3#-!  9!*!  9#9)  3/0  ,(1#9!
 ($&.  *#4.  #1%0  (1#9(  #!%0#  ,9!*(  3#-%%  !/  2#%#!"(  3.,  !/  #6#'.  #%(%  ($  *#4.
 (96'(( ,"#$ 2039! %& +%6#- +%,,-( ,20) +" .9#/. 3$:#$( 3-#$( 20 3#&$! !&#%
 +%%!1#%-3 +%,,- +(./ +%%9'"( +%012( 20 436$ !,#$( .(1#$2( 3(.22 3-#$( !/
 +0 .%2378 +%%#-%6 5%"' !" #$%&'% +( +(./ +%012( 20# .%%*$ +%%#-%6 5%"' !" #$%&'%
 3#.". 9!*( 296'( !/ 2#!"( 2!*#2 (%(2 ,%2". <%.#4( 296'( 2". %& +%6#- +%,,-(
 %6& (1#9( 3#.". 9!*( %##/ !/ .:#''!' 2#(#.: #%(% !"#6. #%2#%#!"/ (39$.) 3&#$(
 (1#9( 3#.". 9!*( %##/ !/ 2!*#2($ (!#,: (()#*( 2$%2*! 3.#" +%,,-( %,%–!" (6-1/
 (6-1/ %6& (1#9( 3#.". 9!*( %##/ !/ .:#''!' (#.: (%(% !"#6. %##/( +:/ (39$.)
 +0 ..%%*$ +%$&'#$ +%%#-%6 5%"' !" #$%&'% +( %)0 ,(()#*( 2$%2*! 3.#" +%,,-( %,%–!"
 (%-%0#41%0( .%2378 +%$&'#$ +%%#-%6 5%"' !" +%,,-( #$%&'% ,0!$2$ #1%0 !%"! %012(
 +#9$ /% ,32#%. 2#(#.: #%2#%#!" %& (96'(( ,"#$! 3.#" 3&#$! 33.2$/ +#9$ :(4#/6
 3#.". %##/( +:/ )0 33.2% %& <&2%%/ 0%( (%".( .()#*( !/ (!%"% (36( 3/60! (3#0&!
 43#6/ %012( .()#*( 20 5#&0! (1#9! 3/60! (3#0&! %#03 <&–!"# ,32#%. (#.: (1#9(
 %#03 )0/ — (1#9! %##/($ "-#$$. 2#(#.: ()& (39$. 3&#$! 2#%#!"( +0 %& ".#9 !%"!
 2$#"! ..%%*$ +%$&'#$ +%%#-%6 5%"' !" +%,,-( #$%&'% — ()#*( !/ (!%"% (36( 3/60!
 3/60! %#03 )0/ — 3&#$! 2#!"($ "-#$$. (#.: ()& (39$. (1#9! %##/( +0 (%( ,20)

 <!(! #03 .(3#246,* <%%1" :<!(!) 225 (1)#1 ,>6 ,*96,3 (&., 86 3#246,* #!,*2 2454/98 0>"  3
.0 936. +%%1%.(–+#&%'. <%,(–9'6 !/ (3%9'

 ,+%$&'#$ +%%#-%6 !" +&'#(/ +#9$ (6%&0( ,"'. 3#*.! ":61! 3/60! <%0 #%6!/ %!&!& *#2%1!  4
  Jonathan Levy "Against Supercompensation: A Proposed Limitation on the Land :#03  
  Buyer's Right To Elect Between Damages and Specic Performance as a Remedy for  
 2"-#$( #)$ 23*0 (19'$! "%:$ 3$0$( .Breach of Contract" 35 Loy. U. Chi. (2004) 555  
 %34$%'  ",%$  *%1$  0#(/  ;&.  %14/6  #1%(  #.  %!&!&(  !,#$(/  +#/$  32%(  <%.  ,()  3$0$.
 #%2#*1(. 32#% (.3( .#39 +: <&–!"# ,32#% (.3( ;.#'$ %*&#1( 3$0$. !,#$( .+%,,-( <%.

.()#*! +%,,- 266#0( 2#0%-$!



!"#$%&#' !""&(")' "*+%' ,-

395

&"%./' #+ !"0%-& 1).#

 !,#$(/ ,<0&$ .%2378 +%$&'#$ +%%#-%6 5%"' !" +%,,-( #$%&'% — (6%&0 /#3,! (1#9!
 ,<%%-! %#03 .+%,,-( !/ %.%49%%.#0( +2",–,$#0 3*0 2#9*2(! 46/$(–%2.! 3/60$
 +%3&)1(  +%%#-%6(  %:#'$  ,*0  !&.  3#*.!  +%!#&%  +%%!1#%-3  +%,,-/  <##%&$  %&  ,5#'.!
 +%%#-%6( 5%"' 20 92#/ ()#*. /36! 46/$(–%2.! 3/60$ 3/0 ,%!03/%( <%,( ,(!"$!

.20) !%.:$ 3/0 ,%09%3$0( <%,( !" 5%," ,%237.& +%$&'#$(
.() 3$0$. +%0.#$( 2#1#%"3( *#2%6! +%%3/60 39*$ %1##%& "%-0# +&'0 9 &30.

/3-0'%+ !'-%$–!+#-3% 7$+6$ 5'.$ :3 4-,

'//) .1

 ,+%!9 (&%3" %%#1%/ 4"$! ,+0#!$. #3$%/ 52#1#$$ %1%, 9#* 2"-(! 569–# 568 +%6%"'
 ,+2$#"!  .+%$&'#$  +%%#-%6!  ":#1.  6(2#6#32)  +%)#*(  9#*!  15  5%"'.  +%%9(  <%,(  20

@/$( ,3/$ ,3#.%-( <#%"! *'#1) )#6#'' ,6,4 &#$ — ,$3"2! -&4#&! #03 ,("-(( *'#1!  5
 %1%,  9#*  2"-(  :<!(!)  http://www.idclawreview.org (28.9.2006)–.  /%:1  (,"'/2  ,+%46

.(2#1#$$
 9#*  :<!(!)  16  *>'  ,1970–0>!/2  ,(()#*  236(  !/.  2#6#32)  +%)#*(  9#*!  15  5%"'  #03  6

 :((2#6#32) +%)#*(
 +%%#-%6( #%(% ,(+%$&'#$ +%%#-%6 — <!(!) +%%#-%6 3#"%/ !" /03$ +%,,-( #$%&'( (0) .15>  
 #".91  +%%#-%6(/  0-$  +0  +2%*6(!  46/$(  2%.  %0/3  +!#0  ;9)1–2*&#(  0!!  ,+&'#$&
 !/ 23.2'$ (0-#2& ()#*( 22%3& 2". /03$ #2#03! (%( <2%1/ 9)1! 3%.' '*% !& 0!!

.(36((
 +$#9$. "#.2! ":61( !/ #2#&)$ "#3:! %,& #$-"!/& #. <%0 +%$&'#$ +%%#-%6 !" +&'( (.)  

.()#*( 236( !/. 23*0 (6#32 !&$ "#3:! #0 14 ," 10 +%6%"' %6! +%%#-%6
 !" /03$ #$%&'( +%,,-(# ()#*( 236( %16! ":61! +!%/ 36$(/ +%$#&' ,() <$%' <%1"! (:)  

>.+%$&'#$ +%%#-%6 <%,& +1%, ,":61( 2.#4! +4#!%*
:2#1#$$ %1%, 9#* 2"-(. +%3&)1( +%6%"'! 20) ##/(#  

 +%%#-%6! ,9)1 2*&#( 0!! ,":61( %0&) ,(36( !/. +%%#-%6 3#"%/ ()#*. ".91 (0) .568>  
.(+%$&'#$ +%%#-%6 — () <$%'.) #".91/

 +%,,-(/ ,.!.# ,+%$&'#$ +%%#-%6& #./*%% ()#*( 236( %16! ":61! +!%/ 36$(/ +%$#&' (.)  
.":61( 2.#4! #4!#*% #!0 +%$#&' 36#% ()#*( +0/ /03$ #$%&'(

 <2%1/ 9)1! 3%.' '*% !& 0!! #".91 +0 +%$&'#$ +%%#-%6 2%*6(! %0/3 46/$( 2%. (0) .569  
.(36(( !/ 23.2'$ (0-#2& ()#*( 2&%3" 2". 2#6-! (%(

 "#.2! ":61( 2#&)$ "#3:! %,& ($-"!/& #) ("%.9. <%0 ,+%$&'#$ +%%#-%6 ()#*. #".91 (.)  
>.(36(( !/. 23*0 (6#32 !&! #0 ,() 936. 2#3*0 2#03#( %6 !" +%%#-%6 +$#9$.



!'*34 56&*

396

&"%./' #+ !"0%-& 1).#

 ,2%3.(–2#-30.  %(/!&  (1%,$  %,%–!"  ?$#0  +34/  ,/,*(  %09%3$0(  UCC–(  24#%4
 UCC–.  +%!.#9$(  +%$&'#$(  +%%#-%6(  %1%,  2$#"!  +%%2#"$/$  +%%#1%/  ($&  2!!#&
 +%%#-%6( 2%%:#'. %09%3$0( <%,(# %!03/%( <%,( %)0 ,(/,*( (4#%4( ?$#02 +0 7.:(#1(
 2#.%'$ %& +%&%3"$ +%1/36 ,20) +" .+#%& +(/ %6&$ ()! () 32#% +%.#39 #%(% +%$&'#$(
 (##/% <!(!, *#2%1( <&–!"# ,(/,*( (4#%4( 3., !/ #6#'. ?$#02 0! 2#1#/ 2#%4%!#6

.+%%9( UCC–( <%.! 569–# 568 +%6%"' <%.

?&'()*+($ &''+#',$ 8'"* !3 .'(! 8+)3/ %''1 9,0($–!'% &3$ .2

 (-#61( (!0/( .2#,*0 2#!0/ +%33#"$ +%$&'#$( +%%#-%6( %1%, ,2%'*%( +2#4/6 50–!"
 +%$&'#$(  +%%#-%6(  5%"'  20  5#&0!  46/$(–2%.  !"  +0  0%(  (9%'6.#  2#36'.  32#%.
 50 %!#0#) ?%,$ (#.: +%%#-%6( +#&' 3/0& #2#1/! #0 #1$$ +!"2(! #%!" 0$/ #0 ,%$2

.(%,$ ;#$1 0#( 3/0&
 +%"#.9 +%%#-%6> <%. (1*.(( 20 %!:10( 46/$( <$ ?$%0 %09%3$0( 46/$( ,"#,%&
 %#-%6( %& (031/ +#9$ 8.(penalty clause) >'19> <%.! (liquidated damages) >/03$
 #-#3$2# ,:1&/ ,-( 2,*6( (2%%( #234$ %&# ,%#6- (%(/ 9)1! '*%. %,$ (#.: +&'#$(
 .-$(  ()  .!!&#  !!&  59#2  2%3.(–2#-30.  46/$(–%2.  #!  #12%%  0!  ,()#*(  20  +%%9!
 3,:.  +%!6#1(  +%!%:3  +%)#*.  +:–#$&  ,:(#1(  UCC–(  3,:.  +%!!&1(  +%%3*'$  +%)#*.
 +%%#-%6( 5%"'. .3"2(! 2#&$'( 46/$(–%2.! /% ;& !" 5'#1 .Restatement–! 356 5%"'

9.+%3%.'–%2!. +(/ +#9$ +%$&'#$(
 '19  <%.  !.#9$(  46/$.  2$%%9(  (1*.((  %&  .#/*!  !.#9$  %!03/%(  46/$.
 15  5%"'.  (-$#0  0!  0%(  %&#  ,(2#6#32)  +%)#*(  9#*  29%9*  %16!  2$%%9  (2%%(  %#-%6!

 ,2#1#$$  %1%,  9#*  2"-(!  (.)569  5%"'.  (/"1  32#%.  %2#"$/$(  %1#/!(  %#1%/(  %&  (031  
 (.)15 5%"' ,#". ,>() 936. 2#3*0 2#03#( %6 !"> +%%#-%6 "#.2! %0&) ":61( %& ".#9(

.9#*! 14 ," 10 +%6%"'! /3#6$. (16$ (2#6#32) +%)#*( 9#*!
 The National Conference of) NCCUSK–(  %,%–!"  2002  4'#:#0.  (3/#0  (4#%4(  7
American) ALI–(  %,%–!"  2003  %0$  /,#*.#  (Commissioners on Uniform States Laws

 UCC–(  !/  #$#,%9!#  #1#&,"!  ,#*#'%1!  #%,*%  +%03*0(  +%6#:(  %1/  (!0  ,(Law Institute  
.2%3.(–2#-30.

 (0##/( :+%$&'#$ +%%#-%6> ?%.!%1' (13 ;219 ,3 (!>/2) ,**+ &*$ — %,"#$ ,6,4 314!- .0)  8
.134 ,133 (. ;3& ,<>/2) ;,4, ,3#2 30- >%!411%41#9( 46/$( <%.! %!03/%( 46/$( <%.

—712 +%6%"'. ,() <%%1". (1%*.$ UCC–( !/ (/,*( (4#%4( .REST 2d CONTR's 356 :#03  9
 46/$(–2%. %& ;&! 2#'*%%2$( 2#3%$0( #!4#. +1$#0 .%3*'$ ()#* <%.! %1&3- ()#* <%. ,718
 232#1 +%)#*( %:#' %1/. ,20) +" ;0 ,'19. 3.#,$/ +#9$ +%$&'#$( +%%#-%6( 5%"' 20 !4.%
 .+%3%.'–%2!.  +(/  +#9$  +%$&'#$(  +%%#-%6(  5%"'.  .3"2(!  2#&$'(  46/$(–%2.  %,%.
 Preliminary) 3 5%"'. ,%1 2#%$/3( 2#3"(( 20 #03 .+%%1&3- +%)#*. 32#% 2.*31 #) 2#&$'

.(Ofcial Comments
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 !/  06%'.  ,20)  +"  10.%!411%41#9(  46/$($  "6/#(  #*'#1/  ,(2#6#32)  +%)#*(  9#*!
 46/$.  .-$!  ($#,.  —  !03/%.  46/$(–%2.!  %!03/%(  99#*$(  9%1"(  (0)15  5%"'
 +%%#-%6(/ 0-$ +0> +%$&'#$( +%%#-%6( 3#"%/ 20 ),$0!*# .3"2(! 2#&$' — %09%3$0(
 (0-#2&  ()#*(  22%3&  2".  /03$  #2#03!  (%(  <2%1/  9)1!  3%.'  '*%  !&  0!!  #".91
 20  <%#!  .,  46#/(  2%*6(  123#)–;&  3,2'  <%%1".  ,!/$!  ,;&  11.>(36((  !/  23.2'$
 (%-91' !/ .%&3$ +(. (%(/ <##%&$ 32%( <%. ,()#*. #".91/ +%$&'#$( +%%#-%6( (.#:
–#!:10( 46/$! ($#,. %& (031 ,,#"# 20) .,"#$. (%%1.( 2#,#." 20 +%%'! ?%3$2 #0
 3/60$() () 5%"' !" 2#12(! +%,,-( !/ +2!#&%. <%0 %!03/%( 46/$. +: ,%09%3$0
 ,+%:%3* +%39$. 93 2%/"1 +&'#$( %#-%6( 22*6(> %& 0%( (&!(( +1$#0 13.(2#.3"2(
 #2#)*! <2%1/ 9)1( <%.# +&'#$( %#-%6( 3#"%/ <%. ,9*#,. #!# ,3%.' '*% 0-$1 0! +(.
 5%"'  20  '6#2  %!03/%(  <%,(  #./  <6#0(  !"#6.  %&  (031  +!#0  14,>()#*(  22%3&  2".
 592/$( <%,( !/ #)! %0,##.#) %09%3$0( 46/$( !/ ('%62! .#39 +%$&'#$( +%%#-%6(
 !03/%. 46/$(–%2. +0 +: .<#/03 4.$$ (A031/ %6&$ 32#% (UCC–( !/ (/,*( (4#%4.
 ,%#6- (%(/ ($! '*%. +%(#.: +%$&'#$ +%%#-%6 ".#9( 5%"' !/ #2#692 20 +%!!#/ +1%0

15.+1%%0! 50 %!#0# +1%49(! 4!*(. +%%#/" +(
–%0!  +%!#9%/  ($&  #0.#(  (9%'6.#  2%46/$(  2#36'.  ?(%#03  #)  2#.3"2(  +0(

 2$&'(! 59#2 <2%! %,& ,),123 :+%$&'#$ +%%#-%6 2%%12. 46/$(–2%. !/ 2#.3"2(
 #%(%  ,()#*(  236(  !/  (39$.  %&  ,+%,,-(  <#-3!  %#4%.  (##($>  (%%B12(  %3(/  ,+%,,-(
 !" 2#&$2'(( <#39" !" (1:( +/! ,),61 16;>9)1 2*&#( 0!! ,+(%1%. +&'#$& +%%#-%6(

.135 C$". ,8 (3"( *,.* ,?%.!%1'  10
 %,"#$!  &#$  <%,%  %3#0  ;591  ((>1/2  ,(%%1/  (3#,($)  %,"#$  ,6,4  #!/  (!0%3.:  #03  <#%,!  11

.107 (:>!/2) 1970–2<*1)! ,(!"#$ )30! *1( )#0#3))
.559 ,533 (2)$ ,>6 ,;#*2 !'*1 86 3#)–;& 3,2' 524/83 0>"  12

 <3(0 46#/( !/ #%3.,! +%16$ +%3.*$( .130 (:>1/2) %,"#$ <(& %!%1# <$,%36 !0%1, #03  13
 #2#.3"2(. %& 3#.' 3/0 ,297 ,282 (1)0$ ,>6 ,(#*#/#*# 86 '<.( 2)2 554/83 0>". 93.

.>()#*( 2/#,9>. ("%:6 +#/$ <%0 (36( %39$. ()#*. #".91/ +%,"'. 46/$(–2%. !/
 ,;'4,30 86 '<.( )#6'26# 3$-'* !3($ *1$ 18/89 0>". 3:$/ 3%0$ 0%/1( !/ #%3.,  14
 ,'<.( .'.*./ ,6,,6( 86 36"#3 300/77 0>" +: #03 .(*1$ <%%1" :<!(!) 264 ,257 (5)#$ ,>6

.(36"#3 <%%1" :<!(!) 686 (3).! ,>6
 ," +%$&'#$( +%%#-%6( 20 2%*6(! !#&% 46/$(–2%. +0 (!0/. 29#!*$ 2$%%9 2#36'.  15
 3#.'( ,<%,% %3#0 C6#36 !/ #%3., 20 +: #03 .155 C$". ,8 (3"( *,.* ,?%.!%1' #03 .'60!
 #03 .>!!& +%%#-%6 ":61! #9'6% 0!/ 23$#0 20) — 2%!4#4 2#%(! !&#2 50 (2*6((> %&
 2#&$' 46/$(–2%.! <%0 ,314!- .0) C6#36 2",! #!%0# .132 C$". ,11 (3"( *,.* ,<%,%
 ,:#1 3.,(/ +#/$ ,20) .'60! ," +&'#$( +#&'( 22*6( %,%–!" +%,,-( 2"%.9 20 <%%0!
 ,8 (3"( *,.* ,?%.!%1' #03 .>2%9#* ("%.9& ,%$2 ("%.9( 20 (0#3( 9#*( 2#%1%,$ 20>

.472—456 (1974) *231, )6,4' *1 %,"#$! ,6,4 314!- !/ #36'! (16$( ,156—155 C$".
 *,.* ,*1$ <%%1". 3:$/ 3%0$ 46#/( !/ #%3., 20 +: #03 .590 C$". ,11 (3"( *,.* ,#!/  16

.264 C$". ,14 (3"(



!'*34 56&*

398

&"%./' #+ !"0%-& 1).#

 +%%B9/ ,-( !/ (%%6%-( '341%0 !" (1:( +/! ,),1,*1 17;2#0,# 3'#* 2"%1$# ()#*( <&#2
 %!#9%/ !/. ,),1,'$ 19;<%,& 0! 2#3/"2( 2"%1$. '341%0( !/. ,),.,(3 18;()#*( 20

20.(%!!& 9!*) +%)#*( 9#*! 31 5%"'./ 9,-(
 5%"'.  (%#03(  2#.3"2((  2,%$  3.,.  (!0/(  (2&)  %!&!&(  *#2%1(  !/  4.%((  <$
 ,#'%>  %&  <"41  +%,,-(  !/  %.%49%%.#'(  4.%((  <$  .9%$"$  *#2%1.  +%$&'#$(  +%%#-%6(
 +%1#&%'  29#!*  — 2#%6%-  !/  2&3"$  59/$  +&'#$(  %#-%6(  2"%.9.  04#.$(  ($&'((
 !/ %!&!&( ;3"( 20 +%,,-( +%04.$ (.# /03$ 2%/"1 #) (0-9( .+%,,- <%. +20-9(#
.()#*( <&#2. 2#.3"2(! +#9$ <%0 +%,,-( !/ %.%49%%.#'( 4.%(( <$/ ,<0&$ 21.>(9'"(
 #&6#(! %,& <.#$& <%0 #(/!& 5%"' !" +%&'(! %0,& ()#*! +%,,-!/ (,.#"( +-".
 234$  ,#"  !&  —  !!&&  +!#0  .+%%/%!/  +%,,-  !"  #2"6/(  20  +:  <#*.!  /%#  ,!%"%!
 ,2%$32  !/  (,!#2  +1%0  +(  ,#"  !&#  ,+%3*2$  2'%1&  "#1$!  (1%0  +%$&'#$(  +%%#-%6(
 ,<!(! (030/ %6& 22.+%$&'#$( +%%#-%6( 20 5#&0! 46/$(–2%. !" — (%%6& #0 9/#"

.#) (19'$. ;$#2 () 3$0$. "-#$( !,#$(

?%,,)3=> #2 %,(,,$' %,'+-#' %,,#:,0 (2)

 /362(! ;%3- +%$&'#$( +%%#-%6( 5%"' +0 0%( ,2#36'. 4"$& (1#,%1 0!/ ,23*0 (!0/

 670 ,661 (1).$ ,>6 ,4#3/- 86 ;)6 1/84 0>". 23#6–<. +%3$ 246#/( !/ (%3., 20 #03  17
.(4#3/- <%%1" :<!(!)

 ,>6 ,'<.( ;#3!2 %,$2! ),6*(& !3($ 86 ;#$/(! 431' ,*231, )6,4' 7452/96 0>"3  18
.879 ,874 (5)01

.879—878 C$". ,%1  19
 20 +: #03 .((%!!& 9!*) +%)#*( 9#* :<!(!) 118 *>' ,1973–:>!/2 ,(%!!& 9!*) +%)#*( 9#*  20

.523—522 ,505 (2)(! ,>6 ,!32,' 86 432##! 311/78 0>". <#!0 +*1$ 46#/( !/ #%3.,
 .199 ,193 (4>$/2()  ,%  /01'  ,6#,.  >+&'#$  %#-%6.  ,#'%&  +3:1/  9)1>  %9'.#1#3#.  (/$  21
 Robert Scott & Charles Goetz "Liquidated Damages,  :3$0$(  !"  ;$2'$  %9'.#1#3#.
 Penalties and the Just Compensation Principle: Some Notes on an Enforcement Model

 2#03! <2%1 %& <"#4# ,and a Theory of Efcient Breach" 77 Colum. L. Rev. (1977) 554

 (.3 2#.%/* '*%%$ %.%49%%.#' <6#0./ ,-( .+%,,-( <%. *#4%. 29'" +%$&'#$( +%%#-%6.
 %6–!" #%.#%* 3#.". 3*0( ,-! 32#% (#.: 3%*$ +!/! <&#$ (%(% #%6!& .#%*( +#%9! 32#%
 %.%49%%.#'( ,'6(( <%:. %#-%6! 2#.%%*2(( 23#$2 (%$36 #1%( 5,#"( +#!/2( <&–!" .()#*(
 "1#$  #0  %.%49%%.#'(  9)1!  32#%.  .#4(  *4.$(  #1%(  (-6$(  ,-(>  .,%2".  (39%/  <&2%%/
 %*#4%.  3,'($  ...32#%  !%"%  2#%(!  %#/"  ()&  %46/$  3,'(  [<&–!"#]  ...32#%.  !%"%(  <#&%'(

.197 C$". ,%1 >.!%:3
 Aaron Edlin & Alan Schwartz "Optimal Penalties in  :#03  2#36'(  !/  23,(1  (3%9'!  22
 Tom Ulen "The Efciency of Specic :#03 <& .Contracts" 78 Chi-Kent L. Rev. (2003) 33

 Performance: Toward a Unied Theory of Contract Remedies" 83 Mich. L. Rev.
.Scott & Goetz, ibid; (1984–1985) 341
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 ,%"$/$–#, #0 92#/ ()#*(/ +#9$ +0 ,#1%%(, 23,.%%*$& #0 +%3*0( +%,"'! '*%. %237.&
 +%$&'#$( +%%#-%6( ,"' +#9$. ,+#%9 %%#-%6 #0 (6%&0 <#:& ,3*0 ,"'. 3#*.! %0/3 ":61(
 +#/ 3#*.! %0/3 #1%0# +%$&'#$( +%%#-%6! 93# ;0 %0&) ":61( 0$/ #0 ,()#*. /3#6$(
 0%(# ,+%$&'#$ +%%#-%6 5%"' #. /%/ ()#* !&! 4"$& 2%41##!3 #) (!0/ .3*0 %6#!* ,"'

.<!(!, *#2%1( ,9#$.
 >2#6#32(  !'>.  %)&3$(  ,"'(  %!411%41#9(#  %!03/%(  46/$.  %&  .#/*!  !.#9$
 %1/. ,20) +" 24.(%%6%- %%#-%6 0#( %)&3$( ,"'( %09%3$0( 46/$. #!%0# ,(6%&0 0#(
 3#3.  0!/  ;&  ,3*0(  ,"'(  09##,  91"#$  +(./  +%4"$–0!  +%39$  +%$%%9  +%34/$(
 !'>  %.:!  (1#/(  !,*$(–233.  2#3$!  ,!"#6.  ()$  ()  +%9#*3  +%34/$(  ($&  ,"  ,#"
 +%##($  +1%0  +%%#-%6#  +%%,#*%%  <%.#4(/  +#9$  ,%09%3$0(  46/$.  ,!/$!  25.>2#6#32(
 3%.'–%2!. !41 (!%4$ (1%0 ()#*( 26%&0 +0 ,(6%&0( ,"'! %0&) ":61( ,2$!#( (6#32
 !.9% ,(2#6#32) +%)#*( 9#*! (4)3 5%"' %6! ,%!03/%( 46/$. #!%0# 26;46/$(–2%. !"

.<%%1"( 2#.%'1. 29,#- (1%0 (6%&0(/ +#9$ +%%#-%6 ":61(
 20 +-$-! #0 .%*3(! ,2%3.(–2#-30. <(# !03/%. <( ,+%0/3 ()#*! +%,,-( ,"#,%&
 +%$%%9 ,20) +" .()#*. 2/3#6$ (%12( %,%–!" +2#/3! ,$#"( %'%'.( >2#6#32( !'>
 ":#1.  20)  (030  (!%*2  27.%09%3$0(  34/$!  %!03/%(  34/$(  <%.  ()  3/9(.  +%!,.(
 "#.2! #2#&)! ":#1. ;& 3*0# ,+%$&'#$ +%%#-%6 +#9$. (6%&0 "#.2! ":61( !/ #2#&)!

.+%$&'#$ +%%#-%6 +#9$. +#%9 %%#-%6

!0,+2 *#' *2 %,'+-#' %,,#:,0 (()

/3#6$ ()#*
 +%012.  20)#  ,+%$&'#$  +%%#-%6  !"  +%&'(!  +%0/3  +%,,-(  2%3.(–2#-30.

.Levy, supra note 4 :#03  23
 0%/1(  +#9$–0!$$  !/  #%3.,&  ,(2#6#32)  +%)#*(  9#*!  3  5%"'  ,#'%.  2,$#"  #)  ('%62  24
 %&  ,0#(  "#,%#  !.#9$>  :93  ,60  (3))!  ,>6  ,%-2&  86  %-2&  84/80  0>".  3:$/  3%0$  
 2,#91  20  (21%//  ,,#'%  2$:$  04.$  (()#*  236(  !/.  2#6#32)  +%)#*(  9#*!  3  5%"'  
 #1-$%0  #2#0  ,%09%3$0–#!:10(  !.#9$(  46/$(  %6!  2"  (2#0  ,"  2!.#9$  (2%(/  0-#$(  
 0!0  ,()#*(  26%&0!  !!&–;3,.  ":61(  %0&)  #)  ($:$  %6!  .<%".  "#-%.(  2%%:#'.  )0  ,"  
 5%"'!  (4)—(1)  2#09'6.  #1$1/  ,<6#,(  2#0-#%#  2#,*#%$(  2#.%'1(  <$  (.%'1  2$%%9  +0  
 +!/! <#&%' 2!%41& 2%)#* 2#.%%*2( ('621> ,%09%3$0–#!:10( 46/$. (/%:( %6–!" >...3
 C$". ,11 (3"( *,.* ,#!/ #03 .>5'&. #2#.%%*2( 20 2#,6! !#&% 36$( !!& ;3,.# ,+%%#-%6

.524
 Henrik Lando & Caspar  :#03  %!411%41#9(  46/$.  (6%&0(  ,"'  3.,.  '#2%$(  !"  25
 Rose "The Enforcement of Specic Performance in Civil Law Countries" 24(4)

.Int'l Rev. L. Econ. (2004) 473–487

.Article 2-716 to the UCC and REST 2d CONTR s 359 and 366 :#03  26
.461 C$". ,8 (3"( *,.* ,314!- ;109 C$". ,11 (3"( *,.* ,<%,%  27
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 28.9/#" #0 '19 +%./*1 +1%0 +%$&'#$( +%%#-%6(/ ,!%"! 3&)#(/ %6& ,!/$! — +%$%#'$
 ,<%6#!*! 29.+%.%%*$ #%(% +%$&'#$( +%%#-%6( %& /3#6$. +%&'(! +%!#&% +%,,-( ,,#"# 20)
 %0/3 (%(% ":61( %& ,#1%%(, ,+%%2378 #%(% +%$&'#$( +%%#-%6( %& +%&'(! +%0/3 +(
 50  UCC–(  !/  2"-#$(  (4#%4(  30.+%$&'#$(  +%%#-%6(  26#32  %#&'(  (6%&0  /#3,!
 24 5%"' .($#, !03/%. .-$( .716—712 +%6%"'. +%%3*'$ +%)#* %.:! /3#6$. 20) 21:"$
 ,>+%,,-( #$%&'( 3/0 !&& (%(%/ !#&% ()#* !/ #1&2> %& ".#9 (%!!& 9!*) +%)#*( 9#*!
 9%1"%  46/$(–2%.  .+%%2378  #%(%  +%$&'#$  +%%#-%6  %&  +%&'(!  +%!#&%  +%,,-  <&–!"#

.(2#6#32) +%)#*( 9#*! 3 5%"'. 2#%#1$( 2#!.:(! 5#6& %& +0 ,(!0 +%39$. (6%&0

92#/ ()#*
 .2%3.(–2#-30.  .-$(  <%.!  !03/%.  .-$(  <%.  +%#'$  !,.(  +%%9  92#/  ()#*(/  +#9$
 92#/  ()#*(/  +#9$  +%$&'#$  +%%#-%6  +#9$.  (6%&0  "#.2!  ":61(  !/  #2#&)  !03/%.
 (6#32 !&> "#.2! ".#2! 3/60$( ,06%' (2#6#32) +%)#*( 9#*! (.)15 5%"' !" 2&$'1
 +:  (3#$  ;&  31./3#6$.  ;&  !"  #$%&'(  0!  +%,,-(  +0  +:  ,(6%&0  ()  !!&.#  ,“23*0
 3/0& ,!%"! 3&)1/ %6&# %09%3$0( 46/$! ($#,. ,20) +" 32./,*( ,#9! (.)569 5%"'
 9#'6%  0#(  ,(2#6#32)  +%)#*(  9#*!  3  5%"'./  +%:%3*(  ,*0  !*  %&  3#.'  46/$(–2%.
 2#.%'1.  29,#-–%2!.  (6%&0(  +(./  +%39$.  3.#,$  33.((6%&0  0!#)  +%$&'#$  +%%#-%6

.REST 2d CONTR s 356 and Article 2-718 to the UCC :#03  28
 ()#*. (6%&0 ,"' <2%! %#1%!%0 21%,$. +%3#"3"! 46/$(–2%. (1#3*0! .3%' ,!/$! ,;&  29
 %&  /3#6$.  <%%-  ()#*(/  +#/$  ,()  :#'$  +%)#*.  !%:3(  ,"'(  ()/  50  ,<%"939$  23%&$!  
 O'shield v. Lakeside Bank, 781 N.E.2d 1114 (Ill. .,%*%( ,"'( +1%( +%$&'#$( +%%#-%6(  

.App. 2002)

 2#1#3*0( +%1/( <$ (39$! .Underwood v. Sterner, 387 P.2d 366 (S.C. Wash. 1963) :#03  30
.Sweatt v. International Development Corp., 531 S.E.2d 192 (Ga. COA 2000) :#03

 ,;'26 86 '<.( (+3 ,,: 3(*2 1361/02 (0>2) 3>/6 — %)#*$ ;599 C$". ,11 (3"( *,.* ,#!/  31
 <%,–%9'6! .;%/!0 (,3# 246#/( !/ (1%,–9'6! 9 5%"'. ,(10.12.2003 +#%. <2%1 ,+'3#6 0!)

.2 (3"( *,.* ,?%.#1 <%%1" ;14 (3"( *,.* ,36"#3 <%%1" #03 (&!(( 20 #3/%0# #".9/
 21*.1( (%:#'( ;3#-! /3,1! 3."$# ,<& !" 32% .5 (3"( *,.* 2#1#$$ %1%, 9#* 2"-( #03  32
 2"%.2  +#9$.  0#.!  (!#&%  +%$&'#$(  +%%#-%6(  2"%.2/  ,.!.  #)  0!  %&  <%%-1  ,()  3$0$.
 <%%1".  93.  <3(0  46#/(  !/  #%3.,  20  #03  .(6%&0(  2"%.2!  534-(!  (!#&%  0%(  ,(6%&0
 813 (2)4! ,>6 ,87,(#&3' 86 3!4) 476/82 0>". ,;& .546—543 C$". ,2 (3"( *,.* ,7,(#6
 ,*%–+: (6%&0# +%$&'#$ +%%#-%6 +#!/2 !" <#%!"( 46/$(–2%. (3#( ,(3!4) <%%1" :<!(!)
 !/ 23*0 (6#32 !&$ "#3:! %,&> +%$&'#$ +%%#-%6 +#!/2. <%0 %& ,,*0 ,-$ ,".91 <&/
 3/0# 3.". #/*32(/ ,+%9)1( 20 <92! %,& (6%&0 #- <2$. <%0> %& ,3*0 ,-$# ,>()#* 236(

.>(6%&0( #- !/ #2$/:(! ," #/*32%
.1053 (0>1/2) !"#$ )30! *1( )#0#3) 3%-9 ,#,  33
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 5%"'/ 50 ,20) 2$#"! ,2%3.(–2#-30. 35.*#9%6 %%/9 .9" 2%3/60–%2!. #0 34<%%1"(
 +%%#-%6(  5%"'!  '*%.  92#/  ()#*(/  +#9$  (6%&0  !.9!  3/60$  Restatement–!  361
 )0/)  +%.%%*$  +%)#*&  +%2%"!  +%92#/  +%)#*  +%/36$  46/$(–%2.  !"#6.  ,+%$&'#$(
 +%3/60$  +(  )0/)  +%%2378  +%)#*&  +%2%"!#  ((6%&0  !.9!  ":61!  +%3/60$  +1%0  +(
 <%.! +%.%%*$& #/3#6/ +%92#/ +%)#* <%. +%!,.( 320! 4#/6 0! ,3"-( (.3$! 36.((6%&0

37.+%%237.& #/3#6/ +%92#/ +%)#*

%#,& ,,#:,0 *#' *2 %,'+-#' %,,#:,0 (9)

/3#6$ ()#*
 ":61( (%(% +%$&'#$( +%%#-%6( 26#32 +#9$. %& ()#*. "#.9! +%,,-( !/ +2!#&% 2,%$
–2#-30.# !03/%. 46/$(–%2. #41 3.". .2#*6 (3#3. (1%( %#,& ,,#:,0 "#.2! %0/3

 .2#%3/60 2#6#32 ($& <%. 3#*.! 2#3/60( ":61! (12%1 +(./ +%)#* ,.&! 0! 2%3.(
 #/3#6 +#%9 %%#-%6 <%.! +%$&'#$ +%%#-%6 <%. 3#*.! ":61! +%3/60$( +%6%"' ,!/$!
 #./ 3,'=( (6% <%". (03 0! 46/$(–2%. .#6&#0! 3/60–%0/ >'19>& 2%3.(–2#-30.
 +34.  !03/%.  +:  33/  ($#,  .-$  38.#!  (*#1(  +%%#-%6(  26#32  20  3#*.!  !#&%  ":61(

.561 (1)4& ,>6 ,(#/ ;',- 86 34! )#,6#+' 411/74 0>"  34
.253 (2)4& ,>6 ,(#346- 86 ,&-6,'30 541/74 0>"  35

 361 5%"' .Allan E. Farnsworth Farnsworth On Contract (3rd ed., 2004, Vol. 3) 181 :#03  36
 "Specic performance or an injunction may be granted to enforce :".#9 Restatement–!  
.a duty even though there is a provision for liquidated damages for breach of that duty"

 Debora Threedy "Liquidated and Limited Damages and the Revision of Article  :#03  37
 2: An Opportunity to Rethink the UCC's Treatment of Agreed Remedies" 27 Idaho L.
 Rev. (1990–1991) 427, 441: "To distinguish between liquidated damages and alternate

 Arthur L. Corbin, :+: #03 .performances requires angels to dance upon the heads of pins"

 Corbin on Contracts: A Comprehensive Treatise on the Rules of Contract Law (St.

 Paul, 2nd ed. 1964) section 1213; Washington Cranberry Growers Association v.  

 Moore, 201 Wash. (1921) 773, 777: "The fact that the contract provides that, in case  

 of breach, the damage shall be as there admitted, does not of itself conclusively establish that  

 the parties contemplated that, upon the breach thereof, damages would be an adequate

 remedy. It is a question of intention in each case, to be deduced from the whole

 instrument and the circumstances, and, if it appears that the performance of the  
 covenant was intended, and not merely the payment of damages in case of breach,  

.the contract will be enforced"  

 .Dalston Const. Corp. v. Wallace, 214 N.Y.S.2d 191 (N.Y. Dist.Ct. 1960) :($:#,! ,#03  38
 #! 33.2% +0 +%%/$$ +%%#-%6 /9.! %0/3 (%(% ".#2( %& /3#6$. ()#*. ".91 () (39$.
 3$0  ,+%%/$$(  +%%#-%6(  20  ".#2!  9%1"(!  #.3'.  .+%$&'#$(  +%%#-%6($  +%(#.:  +(  %&
 "The [liquidated] clause here does not disclose a xed amount. In essence :46/$(–2%.

it xes a minimum which must be paid by the [defendant] to the [plaintiff], but leaves
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 !.:#(  %.3$(  ("%.2(  +#&'  40,2%$32  !/  +%39$.  4"$!  39.(2#6#32)  +%)#*(  9#*  99*1
41.+&'#$( %#-%6( (.#:!

 32#% %& (031# ,($:$ %#1%/ 2%3.(–2#-30. 320! <2%1 (1#3*0! .(1#/ .-$( +#%& ;0
 29%9* +" /3#6$. %#1%/( (/"1 !03/%. 42.() :#'$ 2#%12 +%3/60$ 46/$–%2. 32#%#
 <%. 3#*.! %0/3 9#)%1( ,(2#6#32) +%)#*( 9#*! (.)15 5%"' %6–!" .(2#6#32) +%)#*( 9#*
 ," 10 +%6%"' %6–!" #! +3:1/ %/$$( 9)1( <%:. ("%.2 <%.! +%$&'#$ +%%#-%6 2"%.2
 9#'6% ,+%%/$$ +%%#-%6! <%6#!*!# +%$&'#$ +%%#-%6! ("%.2 (/:#( +0 ,<&! 43.9#*! 14
 454#3/- <%%1". ,!/$! ,;& 44.":61! 32#%. (*#1( (6#!*( %6! %#-%6( 20 46/$(–2%.

 the door wide open to [the plaintiff] to prove actual damage in addition to the so–called  
 liquidated damage. This is no settlement at all and it permits the [plaintiff] to have

 Jefferson  :#03  ($#,  (/%:  ($/#%  #./  32#%  3*#0$  (39$!  .his cake and eat it too"

 #03 .Randolph Corp. v. Progressive Data Systems, Inc., 553 S.E.2d 304 (Ga. App. 2001)

.Farnsworth, supra note 36, at p. 320 and cases cited in footnote 6 :+:
 86  ,'3+  1/62  0>"  ;(3:,*1  <%%1"  :<!(!)  81  (1).%  ,>6  ,;'4,30  86  3:,*1  84/56  0>"  39

 .1202 ,1190 (2))4 ,>6 ,.#1.1
 !3($ <!6('< 86 ),0#),1 !4#92 >,2'(> 168/60 0>" ;1055 C$". ,33 (3"( *,.* ,3%-9  40

.2404 ,2401 (4)#4 ,>6 ,3#,4*
 *,.* ,3%-9 ;109—108 C$". ,11 (3"( *,.* ,<%,% ;229—228 C$". ,8 (3"( *,.* ,314!-  41
 86  *4,,39  139/54  0>"  ;625  (  ,>6  ,#*2*  86  &,##4  99/49  0>"  ;1055  C$".  ,33  (3"(
 ,8$2# &,,$ 86 ,$3"' 552/65 0>" ;39 (3"( *,.* ,3:,*1 <%%1" ;57 (1)0% ,>6 ,7,(#3#!

.677 ,673 (3)0! ,>6 ,1,,' 86 *8962 61/77 0>" ;387 (2)& ,>6
 Leahy Realty Corp. v. American Snack Foods Corp., 625 N.E.2d 956 (Ill. :($:#,! ,#03  42
 +#%9  %%#-%6  !.9!  ()#*(  20  36(  0!/  ,-!  46/$(–2%.  3/6B0  ()  (39$.  .App. 1993)

 :+: #03 ./3#6$. 20) 3%2( ()#*( %& 0-$/ 3*0! ,+%$&'#$ +%%#-%6 5%"' !/ #$#%9 2#3$!
 Noble v. Ogborn, 717 P.2d 285 (Wash. App. 1986); Northwest Airlines, Inc. v. Flight
 Farnsworth, supra note :#03 +%6'#1 +%39$! .Trails, 3 F.3d 292, 294–295 (8th Cir. 1993)

.36

 628/87 0>". 3:$/ 3%0$ 0%/1( %,%–!" ($&'(. #44#- +%3.,( .598 C$". ,11 (3"( *,.* ,#!/  43
 ;'*30 86 ,6#',' 593/79 0>" #03 <&–#$& .122 ,115 (1)#$ ,>6 ,'<.( *'1$! )3($ 86 ,3#$
 ,*1,0 86 '<.( )#.&1! ,6,- 532/83 0>" ;(,6#',' <%%1" :<!(!) 331 ,319 (2)#! ,>6 ,8$2#
 65 ,60 (2),$ ,>6 ,'<.( $#),0# )#.&1! ),"9 86 ;'0#2& 758/87 0>" ;329 ,319 (4)$ ,>6

.(;'0#2& <%%1" :<!(!)
 <%%1" ;796 (4)(! ,>6 ,*2,6& 86 4,4, 707/78 0>" ;1056—1055 C$". ,33 (3"( *,.* ,3%-9  44
 86 ,32–(#9 748/80 0>" ;280 ,273 (2):$ ,>6 ,;94 86 ;"$ 411/87 0>" ;+/ ,%1 ,,6#','
 795/86 0>" ;631 ,625 (2)4! ,>6 ,%,4 86 93(1,0 291/82 0>" ;309 (1)*! ,>6 ,;,,/14*#9

.%1 ,;'0#2& <%%1" #03 <&–#$& .645 (3)0$ ,>6 ,(,*3,1 )#.&1! 86 ),24#*
.17 (3"( *,.* ,4#3/- <%%1"  45
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 2*&#(. *!- 0!/ 50 .+&'#$( %#-%6( 20 !.9! <%6#!*!# %/$$ 9)1 *%&#(! ".#2( /9%.
46.((2*6( 0!!) +%$&'#$( +%%#-%6. ".#2( (&) ,%/$$( 9)1(

92#/ ()#*
 >2#6#32( !'> 20 .%*3(! #0 +-$-! #$%&'( ()#*! +%,,-( +(./ ,!%"! #30#2/ +%39$(
 46/$(–%2.! +%"%:$/ +%39$( .#3 .46/$(–%2.! +%"%:$/ +%39$( 4#"%$ +1%( ,%'%'.(
 ,(92#/ ()#*) +%%2378 #0 +%.%%*$ +%$&'#$( +%%#-%6( +0 +%436$ +1%0/ +%)#*. +%9'#"
 2",! 3/60–%0/ ;& ,+%1#/( ()#*( %6%"' <%. ,2#*6! (3#0&! ,(3%2' +(. 2$%%9/ #0
 ()#*) %2378 #0 .%%*$ (%(% +%$&'#$( +%%#-%6( 5%"'/ #1##&2( +%,,-( +0 3#3. <6#0.

.(%"$/$–#,
 3.". (%(/ :#!%6. #3#9$# ,3)#$ #1%( +%92#/ +%)#* %.:! 2%3.(–2#-30. :(#1( !!&(
 !!&( %6! ,!%"! 3#$0& .3/#% !/ 46/$(–%2. <%.! !.#9$( 46/$( !/ 46/$(–%2. <%.
 %.:! :(#1( !!&( ,() ,:1& 47.(6%&0 !.9! ,+%$%#'$ +%012. ,+%2%"! %0&) ":61( ,:(#1(
 +%%#-%6( <$ +2'( <$ +%(#.: 3/0) +#%9 %%#-%6 !.9! %0&) #6,2 ":61(/ 0#( +%%#-%6
 (1#3*0! <2%1/ <%,–9'6. ,!/$! 48.(+(%!" /9"2$ ":61( (%( 0! <& 0! +0/ ,+%$&'#$(
 23.*) (A1#9( ,+%$&'#$ +%%#-%6 5%"' #. /%/ 92#/ ()#*. %& (9'3.1. 46/$(–2%. 9'6
 ("#1$ (1%0 ;0 +%%/$$ +%%#-%6 !.9!$ ("#1$ (+*6 2!.#( !/ +%2#3%/ (/&3/ ,!$/*
 92#/ ()#*. ":61( ,(2#6#32) +%)#*( 9#*! (.)15 5%"' *#&$ ,!03/%. 49.(6%&0 !.9!$
 .()#*. #".91/ +%$&'#$( +%%#-%6( +#9$. +#%9 %%#-%6 #0 (6%&0 "#.2! +0 3#*.! %0&)

./,*( '9,#9! (.)569 5%"'. 3$/1 () 3,'=(

 +%)#*( 9#*! 10 5%"' %6! %/$$ 9)1 !" +%%#-%6 !.9! ".#2( /9%. 3*0 (39$. ,20) +"  46
 !" !41/$> %& 9'61 () (39$. .+%$&'#$( +%%#-%6( 20 <%6#!*! !.9! ".2 0!# ,(2#6#32)
 +%%#-%6. 2#&)! !#&% 0! 0#( !41( 20 +%3( 0!# #! +3:1/ 9)1( 20 *%&#(! ()#*! ,- #$-"
 (&!(( %& (031 ;0 .248 (1)0! ,>6 ,,*#+#) 86 ;!+ 179/75 0>" .>()#*. #".91/ +%$&'#$(
#236(  !/.  /03$  ;3"#$#  "#.9  %#-%6&  %1#!6  +#&'  2".#9(  ()#*.  (03#(>  %&  0%(  ?30.

 ".#2 (-#3 ,+&'#$(# .#91( +#&'( ".#2 ,(-#3 ...()#*( %6! %0&)( %,%. (3%3.( 20 212#1  
.43 (3"( *,.* ,,6#',' <%%1" .>%/$$( 9)1(

 Carolina  :+:  #03  .REST 2d CONTR's 357 and Article 2–716 of the UCC  :#03  47
 <&#  ;Cotton Growers Association v. Arnette, 371 F. Supp. 65 (D.C.S.C. 1974)

 #./  .Washington Cranberry Growers' Ass'n v. Moore, 117 Wash. 430 (Wash. 1921)

 +%%#-%6 5%"' !/ #$#%9 50–!" 2#%-#$* !,:$ ,:1 (6%&0 !/ ,"' 46/$(–2%. (/"$! 9%1"(
  Corbin, supra note 37, at section 1213; Farnsworth, supra note :+: #03 .()#*. +%$&'#$

.36, at p. 173

 Ray Farmers Union Elevator Co. v. Weyrauch, 238 N.W.2d 47 (N.D. 1975);  :#03  48
 Orkin Exterminating Company, Inc. v. Del Guidice, 790 So.2d 1158 (Fla. COA 2001)

.Corbin, supra note 37, at sections 1061, 1070, 1213 :+: #03
 Entergy Services, Inc. v. Union Pacic Railroad Co., 35 F. Supp. 2d 746 (Neb.  :#03  49

.1999) 754
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 %1/$ ,*0 !" +%$%&'$ +%)#*! +%,,- 2#0%-$. %& (!#" !%"! 3#$0( <$ ,),123 :+#&%'!
 46/$. +%1#/ +%%43,14' +%)#* !/ *#2%1 ,<&0 .%2378 #0 .%%*$ :+%$&'#$ +%%#-%6 %:#'
 <%.!  .%%*$  +%$&'#$  +%%#-%6  5%"'  <%.  3#*.!  +%:(#1  ()#*!  +%,,-  %&  (!:$  %09%3$0(
 +(./ +%012( +($ 3#3. 0! %& +0 ,()#*( 20 2#66#0( 2#.%'1! +02(. %2378 5%"'
 (!03/%. 0! ;0) 2%3.(–2#-30. 46/$(–%2. ,),61 50.3*0( !" 0!# ,,*0 :#' !" #$%&'%
 ./3#6$. ;& !" #$%&'( +%,,-( +0 50 ,+#%9 %%#-%6 !.9! ":61! ,%$2 +%3/60$ +1%0
 ":61! !!&–;3,. +%3/60$ 2%3.(–2#-30. 46/$(–%2. ,92#/ ()#*( 3/0& ,),1,*1
 <%.!  212%1  (6%&0(  +(./  +%39$(  <%.  <%*.(!  ;3,  <%0#  ,,%$2  0!  ;0  ,(6%&0  !.9!
 5%"'  %6!  (6%&0  "#.2!  2#3/60(  ,%$2  212%1  !03/%.  .212%1  (1%0  0%(  +(./  (!0
 46/$(–%2.  ,),.,(3  .3  5%"'.  2#%#1$(  2#!.:(!  5#6&  ,(2#6#32)  +%)#*(  9#*!  (.)15
 ,!03/%. .+%92#/ +%)#*. +#%9 %%#-%6 !.9! ":61( ,-! +%3/60$ +1%0 2%3.(–2#-30.

.92#/ ()#*( +0 50 +#%9 %%#-%6! %0&) ":61( ,(.)15 5%"' *#&$
 !.9!  ":61!  +%3/60$  2%3.(–2#-30.  <(#  !03/%.  <(  46/$(–%2.  %&  (,.#"(
 +(./ +%012( 20 3%.'%/ %43#0%2 !,#$. ;3#-( 20 (/%*$$ 92#/ ()#*(/ +#9$ (6%&0
 ,4%!*(! 46/$(–2%. !" ,-%& .+%%2378 #0 +%.%%*$ +%$&'#$ +%%#-%6 !" +%,,- #$%&'%
 #0 .%%*$ (%(% +%%#-%6( 5%"'/ #1##&2( +%,,-( +0 ,(%"$/$–#, #0) 92#/ ()#*(/ +#9$
 +%$&'#$( +%%#-%6( %& ()#*! +%,,- #$%&'% +%39$ #!%0. 3%.'$ "-#$( !,#$( .%2378
 3/60 (%(% +0 ,,#"# 20) .+%%2378 +%%#-%6 !" #$%&'% +( +%39$ #!%0.# ,+%.%%*$ #%(%
 ,+%%2378 +%%#-%6. 3#*.! +%$%#'$ +%012. +%%#/" ()#*! +%%!1#%-3 +%,,- %& 2#03(!
 +%,"'.  3#*.!  ":61(  !/  #2!#&%  !"  2#!.:(  !%4$(  —  %09%3$0(  <%,.  3,'((  )0–%&

51.%#03 #1%0 — 92#/ ()#*(/ +#9$ +%3*0
 !" ()#*! +%,,- #$%&'% +(./ +%012( 20 3%.'$( %43#0%2 !,#$ "%-0 0.( 936.

 Mississippi Real Estate Contracts  :#03  +%.%%*$  +1%(  +%$&'#$(  +%%#-%6(  +(./  +%)#*!  50
 and Closings, Contracts for the Purchase of Real Estate § 6:18. 10 Ariz. Legal Forms,

  West Pennsylvania Forms, Buyer's Right <&# ;Bus. Org. LLC & Part. §27.4 (2d ed.);

 on Improper Delivery § 2601; 4A Vernon's Okla. Forms 2d, Com. & Consumer Forms

 27  <&#  § 2–601–Form 2, 5 Ariz. Legal Forms, Comm. Transactions § 2.392 (2d ed.);

 West's Legal Forms, Specialized Forms § 3.9 (3d ed.); 6 N.J. Forms Legal & Bus §

.11A:14; 6A Texas Forms Legal & Bus. § 11C:68

 30 West's Legal Forms, Specialized :#03 +%.%%*$ +1%0 +%$&'#$( +%%#-%6( +(./ +%)#*!  
 Forms § 31.46 (3d ed.), 15A Am. Jur. Legal Forms 2d Public Works and Contracts §

 8 Nichols Cyc. Legal Forms s <&# ;5E Nichols Cyc. Legal Forms s 5.6682 <&# ;216:25

.Forms Legal & Bus. s 42:26 +:–#$& ;8.1331

 +%$%%9/ (,.#". 0#-$! <2%1 %#03 #1%0 <&0 #) (%:#'. %09%3$0( <%,(/ ;&! 2%1#/03 (%03  51
 5%"'. <(# .%%*$ +%$&'#$ +%%#-%6 5%"'. <( /$2/(! +%:(#1 ()#*! +%,,- +(./ +%.3 +%)#*

.38 (3"(. *,.* +%0.#$( 2#3#9$( 20 #03 .()#*( 20 2#66#0( 2#.%'1! +02(. ,%2378
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 %"$/$–#,(  ()#*(  2!0/  ,!%"!  3&)#(/  %6&  .%2378  #0  .%%*$  +%$&'#$  +%%#-%6  5%"'
 2%0'3#.(  (3.*.  2#%1$  23%&$!  ()#*.  3.#,$  .3#246,*  <%%1".  (2#6%3*  0#!$.  (2!"
 !/ +%,"#$(# +%$#&'( 20 43%6 ()#*! 3 5%"' .2#"9/(# <>!,1 23.* (1%(/ ,>!01/%$>
 %)#*$( 46/$(–%2.. 52.(3#0,1%!) 3&#$! (!:1%3) (1#9( +!/% +2#0/ +%$#!/2( 2/#!/
 <#/03( +#!/2( 20 +!%// +#/$ ()#*( 20 36( (1#9( %& 29#!*$ (2%%( 0! <#%!"(#
 .%#03( ,"'! 3/0. (2%%( 29#!*$( .()#*. +&'#( +(%!"/ +%$#!/2( 2/#!/ <%.$ ,.!.
 .(1#9! #3."#(/ 2#%1$( ,:1& %/%!/(# %1/( +%$#!/2( 2!.9 ,#1%%(, ,(6%&0 /3, 3&#$(
 ,(2%%( (!0/( .()#*. 43#6$& ,,.!. +%$&'#$ +%%#-%6 +!/! #%!" %& (1#9( <"4 #2$#"!
 #0 ,!.922 (1#9( 21"4 )0/ ,.%%*$ #1%( ()#*./ +%$&'#$( +%%#-%6( 5%"' +0 ,<& +0

.!.922 3&#$( 21"4 )0/ ,%2378
 #%!" (%(% ,(%/%!/(# %1/() +%$#!/2( 20 +!/% 0! (1#9( +0 %& ".9 +&'(! 4 5%"'
 30/%% 0!0 ,3)*#% 0! <#/03( +#!/2(# ,3&#$( !/ #2#!".! (3)*. 2#%1$( 20 3%."(!
 (36( !/ (39$. — %43,14' +%$&'#$ +%%#-%6 5%"' #1%( ()#*! 4 5%"' 53.3&#$( !-0
 ,/#3%6! 4#/6 (031 4 5%"' .+&'#$ %#-%6 /$/$# 4!#*$ <#/03( +#!/2( ,(1#9( !/
 ".9 ()#*! 5 5%"' .()#*! 5 5%"' "%:$ )0/ 0!0 .2#,*#%$ 2#%". (3#0&! 33#"$ #1%0#
 ,"' !& 2!.9! 2#"%.2 2/:(> 3&#$($ "1$2 0! +%$#!/2( %012. (1#9( 2,%$"–%0 %&
 %& <& +0 ".#9 ,%43,14' 5%"' 0#( 50 ,()#*! 5 5%"' 54.>#! #$3:1/ +%9)1 !" %#-%6#
 5%"'# 4 5%"' !/ +20%39/ ,09" 0, .+%1#/ +%,"'$ +%,"' "#.2! 2#&)( 2,$#" ":61!
 +%$&'#$  +%%#-%6  !"  (3#$  4 5%"'  ,0'%:  ,*$  .%1/36  %/#9  ,(031  ;&  ,23-#%  #%,*%  5
 ./%%! <2%1 ,-%& .+%6'#1 +%,"' "#.2! ":61! 3/60$ 5 5%"' ,0'%: ;,%0$ .(36( !/.

:0#( 9%#,$( 4#4%-( .3 (3"( *,.* ,3#246,* <%%1"  52
 +%$#&'( 20 #(%!0 3#0,1%!! !:1%3 .9"% +!/% #2#!".! 2#%1$( 23."(! (3#$2. .3>  

:<!(! +%43#6$(  
.#$/ !" 2#%1$( !& 23."( ,:1&# () +&'( 2$%2* +" *>/ 480000  .0  

15.9.96 +#%$ 3*#0% 0! *>/ 960000  ..  
31.12.96 +#%$ 3*#0% 0! *>/ 960000  .:  

.>/,#*! 1.2% 3#"%/. 2%6%3"2 2%.%3 5'##%2 ,: ,. +%6%"' %6–!" +%$#&'( !&!  
 [:-.3] 5%"' %6–!" +#!/2( 20 +!/% 0! !:1%3 .9"%# (39$.> :0#( 9%#,$( 4#4%-( .%1  53
 [0-3]  5%"'  %6–!"  +!#//  +#&'(#  #(%!0  3#0,1%!  !/  #2#!".!  (3)*.  2#%1$(  20  3%."%

.>#(%!0 3#0,1%! !-0 30/%# 3)*#% 0! *>/ 480,000 !/ ;' #1%%(, +&'(!
 36$( 2,%$"–%0 %& ".91 5%"'. .%1/36 %/#9 33#"$ <&0 5 5%"' !/ #*#'%1 %& <%%-0 .%1  54
 .#! #$3:1/ +%9)1 !" %#-%6# ,"' !& 2!.9! 2#"%.2 2/:( ":61($ "1$2 0! +&'(( %6%"'.
 36$( 2,%$"–%0 %& %3. %3( ?#%,"' 20 "#.2!$ ":61( 20 "#1$! (!#&% ()#* 236( %2$$ %&#
 2#"4. 3.#,$ %& %! (031 <&–!" .("%.2 2/:(! (!%" ":61! ($%9$( 0%(–0%( +&'(( %6%"'.
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 <2%1  (%(  #!%0  +:  ,<&  !"  32%  ..&3#$#  %2%$0  +!#"  >!D,$!>  3/60–%0  <&/  ,+%%14/6
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 (1993–:>1/2) .& %,/01' ><%9%)1( %1%,. (!%"%( ("23(( 2#!#.: !"> !03/% ,"!: ;261
 ,,( /-( 3668/98 0>" ;278 ,221 (1).$ ,>6 ,-6#89 462 #*3! 86 -342 20/82 1>, ;421

.180 (3):1 ,>6 ,'<.( )#&"$2 -2,4,0 86 '<.( &##,1 )#)13
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62.2:(#1( 2#0%-$! 3/60( !&& +%.#39 +%!,#$! 5#0/! #%!" ,2#%1%,$
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Michael Trebilcock "The Lessons and Limits of Law and Economics"  :#03  58
 (January, 2005) available at http://www.crdp.umontreal.ca/fr/activites/evenements/  

.050125MT_texte.pdf (20.1.2006)  

 Douglass Allen "Transaction Costs, in Encyclopedia of Law and Economics"  :#03  59
.(1999) available at http://encyclo.ndlaw.com/0740book.pdf (20.1.2006)

.Cass R. Sunstein Behavioral Law and Economics (New York, 2000) :!/$! ,#03  60
 32#% %2#0%-$# 32#% .&3#$ !,#$. +%$&'#$( +%%#-%6( 2%%:#' 20 *21$ () 3$0$ ,($:#,!  61

.Levy, supra note 4 :#03 .2#3*0 2#-!$(! !%.#$ <&0# ,Jonathan Levy !/ 3$0$( 3/0$
 +%!,#$(  <$  2#%2#($(  2#0-#2(  %&  ,+%1#/  2#%#/%:3  %*#2%1  %,%–!"  ,2#03(!  2#*6!  #0  62

.2#4/6 %&3#-! #*1#(/ 2#1#/ 2#*1( +%3%'$ +0 2#12/$ <1%0 +%%14/6(
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 (3#-. !,#$( 20 3#26! 3#$0& <2%1 +#%& .2%4%!10 (3#-. !,#$( 20 3#26! 23/60$

.()#*! +%,,- <%. <2$#–0/$ !/ 2#%#!"! 3/0. 2#*1( !/ .*3 <##:$ 2*2 ),3'#6

/.+($ !+16$ .2
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 +%&'$ 3&#$( %&# ,'60 0%( 3&#$( !/ (3#$2( 2!*#2 %& *%1$ !,#$( %& <%%-1 ,9#%,( <"$!  63
 (3#$2( 20 3&#$! "%-$ (1#9( (%6!/ ,32#% 2%2#0%-$ (*1( %& <%%-! .#/* .()#*! 20)–!&.
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 Ronen Avraham and Zhiyong Liu :#03 ,<0& 2#0.#$( 2#1"4( !/ 2#%4$2$ 2#*&#(! +:
"Incomplete Contracts with Asymmetric Information: Exclusive Versus Optional Rem-

.edies” Am. Law Econ. Rev. (Forthcoming, Fall 2006)
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 ,36(! 4%!*$ 3&#$( +0 #%6!/ ,.%%*$ 34/$ 0#( <#/03( 34/$( .+%%3/60 +%%46/$
 0#(  %1/(  34/$(  .d
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 +: '*%%20 ,361 3$0$. .%/$$ 9)1 !" +%%#-%6 "#.2! (2#3/60! 0!# ,(+%$&'#$ +%%#-%6

.#) 2#3/60!
 ("#,% (1%0 3&#$( %.:! "#-%.( !/ 2%/$$( 2#!"( ,(24!*( 20 2!.9$ (1#9( 3/0& ,3 <$).  68
 2#!"! '*%%2(! (&%/$$ (1#9( ;& !/. .(46/$(–2%. %,%–!" %#!%:! 212%1 (1%0#) (1#9!
 +%"-#$( +%!,#$( <%.! <0& "-#$( !,#$( <%. %/$$ !,.( #() .%0390 (12/$ !0& 3&#$( !/
 ,2#36'. +%3*0 +%!,#$! ($#,. .(incomplete contracts) +%$!/#$–0! +%)#* %.:! 2#36'.
 #10 ;& !" 5'#1 .3*0( !/ 2#:!62(( 20 93 1 <$). (0#3 +%,,-($ ,*0 !& %& +%*%1$ #10
 ,.!. (&3"( #! /% 0!0 ,0#(–#3#.". %##/( 2!*#2 ($ ",#% #1%0 +%,,-($ ,*0 !&/ +%*%1$
 ,.!$ 3., +%0#3 +1%0 +(%1/ :%34$%' <6#0. ",%$ %3'* +%,,-( () <.#$. .#) 2!*#2! '*%.
 (1#/03! 2'1&1 2 <$). .%436 ",%$ <%0 ,<&–!" ,1 <$). .3*0( ,-( !/# +(!/ 2#%#:!62((
 3#.". %##/( 2!*#2 +!#0 ,+3#.". %436( %##/! +%",##2$ +%,,-( 3/0& ,",%$. (%%34$%'0
 2#:!62(( 93 <%%," +(! ("#,%/ ;& ,(%#!%:! 212%1 (1%0#) <%%," +(! (%#!: (1%0 ,:1&/ ,-(

.(!/ 2%2!*2((
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&"%./' #+ !"0%-& 1).#

 .%%*$ 34/$ 2*2 +%,,-( !/ (3#$2( 2!*#2 20# 36(! +%-%3$2( 20 (##/1 2"&
.%2378 34/$ 2*2#

1+!'6 .3

(R 3/1') (,,$' 3/1' (2)

 +%%9! +0 3 <$). 3#*.! !#&% 3&#$( 3/0& ,3$#!&) .%%*$ #1%( %46/$( 34/$( 3/0&
 3&#$!  ("%-$  (1#9(  ,(+%$&'#$(  +%%#-%6(  20  +!/!#  ()#*(  20  36(!  #0  (3%'$(  20
 +( dR–# .%%*$ 34/$ 2*2 %)#*( 3%*$( 0#(  pR 3/0& ,(pR , dR) .#)"–#0–*9 ()#* 1 <$).

."#-%. ,:1& 3&#$! +!#/$ %)#*( 3%*$( ..%%*$ 34/$ 2*2 +%$&'#$( +%%#-%6(
 ,<0&$  .36$  0#(  +0  (-dR)–#  ,+%%9$  0#(  +0  pR – c  0%(  3&#$!  (%#6-(  (3#$2(
 5' kR = pR + dR ,(breach threshold) (36(( 5' 20 <$'1 .c > pR + dR +0 36% 3&#$(/
 2#%#!" .()#*( 20 +%%9! <%%,"# +!/! <&#$ 3&#$(/ 2#%.3$( 3#-%%( 2#%#!" 0#( (36((
+0 ()#*( 20 36% 3&#$( ,2#3*0 +%!%$. .()#*( 236(! 3&#$( 20 #!%.#% 32#% 2#(#.:

 ,(pR , dR) ,(1#9( %,%–!" "-#$( ()#*( +0 .()#*( 20 +%%9% 0#( 3*0 .-$ !&.# ,c > kR

:0%( (1#9( !/ (3#$2( 2!*#2 %)0 ,3&#$( !" +&'#$

–%.-$ %1/. #!/ (3#$2( 2!*#2 !/ !!9#/$ "-#$$ (1%( (1#9( !/ (3#$2( 2!*#2
 2!*#2.  3.#,$  ,(I  %#4%.)  <%$%  ,-.  <#/03(  %#4%.(  %,%–!"  :-#%$(  ,,*0  .-$.  .+!#"
 2#%#!"/ %#&%'( !/ (!6&$ #1%( () %#4%. .+%%9! 4%!*$ 3&#$( +0 (1#9( !/ (3#$2(
 3#.".  3-#$(  !/  %##/(  2!*#2.  (+%%9$  3&#$(  )0/)  (36((  5'$  2#&#$1  #%(%  3&#$(
 %#4%.) <%$% ,-$ %1/( %#4%.( %,%–!" :-#%$( ,3*0( .-$. 69.(%)#*( 3%*$( %#&%1.) (1#9(
 !/ (!6&$ #1%( () %#4%. .36(! 4%!*$ 3&#$( +0 (1#9( !/ (3#$2( 2!*#2. 3.#,$ ,(II

70.+%$&'#$( +%%#-%6. (36$ 3&#$( )0/) (36(( 5'$ 2#(#.: #%(% 3&#$( 2#%#!"/ %#&%'(
:0%( (()#*! +%&'$ 0#( +0) 3&#$( !/ (3#$2( 2!*#2

 F(kR) %#4%.( .3&#$( !/ 2%63-$( 2#6%6-( 2%%-91#6 20 2:-%%$ F 2#0( .!%"! 3.'#$&  69
 E(v) %#4%.( .2!*#2! +&'#$ %#4%. (1%( E 2#0( .()#*( 20 +%%9% 3&#$(/ %#&%'( 20 :-%%$
 (1#9! (3#$2( 20 :-%%$ E(v) — pR %#4%.( .(1#9( 3#.". '&1( !/ %##/( 2!*#2 20 :-%%$

.(%)#*( 3%*$( %#&%1. #3#.". '&1( %##/)
.d

R
 +%%#-%6( 20 +!/% 0#( )0/ ,36% 3&#$(/ %#&%'( 20 :-%%$ 1 – F(k

R
) %#4%.(  70
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 #!/  (3#$2(  2!*#2  !/  !!9#/$  "-#$$  (1%(  3&#$(  !/  2!!#&(  (3#$2(  2!*#2
 3.#,$ ,(I %#4%.) <%$% ,-. <#/03( %#4%.( %,%–!" :-#%$( ,,*0 .-$. .+!#"–%.-$ %1/.
 %#&%'( !/ (!6&$ #1%( () %#4%. .()#*( 20 +%%9$ 0#( +0 3&#$( !/ (3#$2( 2!*#2.
 2!*#2( %#&%1.) %)#*( 3%*$. (+%%9$ 3&#$( )0/) (36(( 5'$ 2#&#$1 #%(% 3&#$( 2#%#!"/
 ,(II  %#4%.)  <%$%  ,-$  %1/(  %#4%.(  %,%–!"  :-#%$(  ,3*0(  .-$.  71.(3#-%%(  2#%#!"  !/
 !/  (!6&$  #1%(  ()  %#4%.  .()#*(  20  36$  0#(  +0  3&#$(  !/  (3#$2(  2!*#2.  3.#,$
 +%%#-%6(  '#1%$.  (36$  3&#$(  )0/)  (36((  5'$  2#(#.:  #%(%  3&#$(  2#%#!"/  %#&%'(

72.dR — +%$&'#$(
 20 !.92 (1#9(/ 0%( 2#"$/$( ,*#9%$( *#& !& %#-$ (1#9( %,%. %& #1*1(/ <##%&$

73.(ex-ante surplus) >(410–'90 ()#*( 5,#"> !&
 ,(%!$%46#0) %.4%$ (36( 5' ./*! 2%/03 0%( 1 <$). (1#9( !/ (6%,"( (%:434'0(
 (".9/ 3*0! .()#*( 20 266#0( 2%9'"( 2#0%-$( 20 (1%.$ 0%( #./ <6#0! +02(. ,kR

 (1#9( #) ;3,. .%)#*( 3%*$( 20# +%%#-%6( 20 2".#9 0%( ,(21%*.$ %.4%$( (36(( 5' 20
 %#&%'( 20 (!%,:$ (36(( 5' !/ (1#&1 (3%*. <&/) (:#"( !,#: 20 0%/(! 2%/03 ('1$
 %,%–!"  (:#"  (2#0.  %.3$  *21  ($-"!  (*%4.$  ;&  3*0  93#  74,(2#!%"%  #%(%  2#36((/
 5' ".91/ 3*0! ,<&!# ,kR = pR + dR ,3#&)& .+%$&'#$( +%%#-%6(# %)#*( 3%*$( 2"%.9
 (!/  *21(  20  0%/%/  (pR, dR)  5#3%-(  20  3#*.!  (1#9(  !/  (2!#&%.  ,%.4%$(  (36((
 .(!#& (:#"( !,#: 20 2#1/! %!.$ ,%39 ,kR 20 2#1/! %!.$ 3&#$( !/ *21( <#./*–!"
 ,61 !/ (3#$2( 2!*#2 20 0%/%/ (36( 5' 3#*.! 2%/03 0%( (1#9( !/ (%".(/ ,<0&$

:+%,,-(

.1 ($=!. 2#43#6$( 2#0-#2! !%.#$ (1#9( 2%%". !/ %4$2$ <#326

 ()#*( 20 +%%9$ 0#(/ (*1(. ,3&#$( %.:! 3#-%%( 2#!" 2!*#2 20 :-%%$ E(c | c ! kR) %#4%.(  71
.((36(( 5'$ 2#&#$1 #%2#%#!" )0/)

.+%$&'#$( +%%#-%6( 20 %*1' 3&#$( <&/ %!%!/ <$%'(  72
 ,20) +" .(participation constraint is binding) !%.:$ #1%( 2#622/(( ?#!%0 ,2#3*0 +%!%$.  73
 3*0$ %(/!& 2%.#%* (3#$2 *%##3(! %#/" 3&#$( 4'#6–'90 (.%496'36. %& .! +%/! /%

.(#! ("#,% 3.& ("/ (2#0. 3/0) #!/ 3#-%%( 2#!"! 3/0. %436 ",%$ /% #29)*./
 3-#$( %##/$ 2#(#.: 3&#$( !/ 3#-%%( 2#%#!" +0 93# +0 2/*32$( (36( (1%( (!%"% (36(  74

.(1#9( 3#.".
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1 ($=!
:2#! *&1'!–,##,1 ,%,'+-#' %,,#:,0 %. (,,$' 3/1' )$)

:2#3"(
 3#.". '&1( %##/ 2!*#2! (##/ .%%*$ 34/$. %.4%$( (36(( 5' %& ".#9 I %#4%.  .0

.(1#9(
 (0-#2 ..%%*$ 34/$ 2*2 ()#*. ".9%%/ +%$&'#$( +%%#-%6( +#&' 20 436$ II %#4%.  ..
 +%$&'#$( +%%#-%6(/ 0%( +!/#$ ",%$ !/ (.%.'. +%)#* !/ %!&!&( *#2%1. ("#,%
%#4%.(  2#"$/$  ,!%"!,  (39$.  .":61(  !/  !,,0,:!  -3/6,2!  +%##/  +%%.4%$(
 .!,,0,:! ,,#:,0 )*$#)* (##/ ()#*. +%$&'#$( +%%#-%6( +#&'/ 0%( dR = E(v) – pR  

.%34$%'–0! ",%$ !/ (.%.'. <1%9'"/ 0%( %1#/! (.%'(
 2%.4%$ ($3! +%!%.#$ +%$&'#$( +%%#-%6( !/62–-&2! 4.%(./ 50 %& .! +%/! /%  .:
 ./-#0–-&2!  4.%(.  +:  (36(  !/  2%.4%$  ($3  *%4.(!  %,&  ;&.  <%0  ,(36(  !/
 2!*#2 20 0%/$( ()) 2#3&! +%!#&% +%,,-(/ 32#%. .#4( ()#*( +: ,2#3*0 +%!%$.
 .(4'#6–'90) 32#%. (#.:( ;%3"$( %,%. (%(% '&1( %& *%4.$ #1%0 (262#/$( +23#$2
 20 :-%%$ I %#4%. ,3#&)&) c " E(v) 3/0& ()#*( 20 36$ 3&#$(/ 50 %& 0%( (.%'(
 3#.". %##/( +(./ +%39$ +2#0. 4'#6–'90 (!%"% (%(2 0! #) (36( ,((36(( 5'
+(./ +%39$ +2#0. ,%39 ,(4'#6–'90) 3&#$( 2#%#!" !" (!#" (4'#6–'90) (1#9(
 2#%#!" 20# (1#9( 3#.". %##/( 20 ,($02(. ,+%:-%%$ c–# v 3/0& ,v > c > E(v)  
 +#%9 ;0 ,c < E(v) 3/0& ()#*( 20 +%%9% 3&#$( ,3*0( <##%&( <$ .(4'#6–'90) 3&#$(
 (4'#6–'90) (1#9( 3#.". %##/( +(./ +%39$ +2#0. (4'#6–'90) !%"% #1%0 ()#*(
 ,(3-9. .v < c < E(v) +(./ +%39$ +2#0. ,%39 ,(4'#6–'90) 3&#$( 2#%#!"$ ;#$1

.4'#6–'90( 4.%(. (rst–best) 2%83G$ 2#!%"% *%4.$ #1%0 .%%*$ 34/$
 2".#1 #) (0-#2 .'60 0%( 3&#$( !/ (3#$2( 2!*#2/ (,.#"( 20 :-%%$ III %#4%.  .,
 20) (*1( !/ (%#1%/. <%0 ,20) +" .(1#9( %,%. <#21 *#9%$( *#& !& %& !,#$( 2*1($
 !&/ 262#/$( (3#$2( 2!*#2! '*%. !,#$( !/ 2#%)&3$( 2#0-#2( !" "%6/(! %,&

..%1$ +%34/$( <$ ,*0
 <##%&$ .32#%. .#/*( %#4%.( #1%( ,(1#9( !/ (3#$2( 2!*#2 20 :-%%$( ,IV %#4%.  .(
 20 (/"$! 04.$ IV %#4%. ,(III %#4%. #03) '60 0%( 3&#$( !/ (3#$2( 2!*#2/
 !/  %4$2$  <#326  ..%%*$  34/$  2*2  ()#*.  +%,,-(  !/  262#/$(  (3#$2(  2!*#2
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 +%%#-%6( +#&'! 9#%,. (##/ .%%*$ 34/$. ()#* !/ (3#$2( 2!*#2 %& (03$ !,#$(
 262#/$( (3#$2( 2!*#2! () %#4%. (##/1 ;/$(. .+(%!" #$%&'% +%,,-(/ +%$&'#$(

.%2378 34/$ 2*2 +%,,-( !/

(O 3/1') ,)3=> 3/1' — !0,+2 )#3102 *1 3/1' (()

 (1#9( ()#*( 20 36$ 3&#$(/ (39$. 3/0& ,3$#!&) %2378 #1%( %46/$( 34/$( 3/0&
 ,(pO, dO) .#)"–#0–*9 !/ ()#* 1 <$). 3&#$! ("%-$ (1#9( ,(<%". "#-%. /#3,! (!#&%
 34/$ 2*2 +%$&'#$( +%%#-%6( +( dO–# %2378 34/$ 2*2 %)#*( 3%*$( 0#( pO 3/0&

75."#-%. ,:1& 3&#$! +!#/$ %)#*( 3%*$( .%2378
 2#(#.: 3&#$( !/ 3#-%%( 2#%#!" +0 .kO = pO + dO–. %41##!3( (36(( 5' 20 <$'1
 .()#*( 20 +%%9% 0#( 3*0 .-$ !&. ;36(! 5%,"% 3&#$( %)0 ,c " kO +0 %39 ,(36(( 5'$
 ,+%$&'#$( +%%#-%6($ !#,: (3#.". ()#*( %##/ +0 (6%&0 /#3,2 (1#9( ,36$ 3&#$( +0
 +0 .+%$&'#$( +%%#-%6. 962'2# (36(! (1#9( +%&'2 3*0 .-$ !&. .v " kO +0 ,%39
 ,%39 ,3#-%%( 2#%#!" %#&%1. %)#*( 3%*$( (%(2 !.9%/ (3#$2( %)0 ,()#*( 20 +%%9% 3&#$(

:0%( #!/ (3#$2( 2!*#2 %)0 ,36$ 3&#$( +0 .pO – c

 (3#$2( 2!*#2 !/ !!9#/$ "-#$$ (1%( (36( !/ (39$. 3&#$( !/ (3#$2( 2!*#2
 ,(I  %#4%.)  <%$%  ,-.  <#/03(  %#4%.(  %,%–!"  :-#%$(  ,,*0  .-$.  .+!#"–%.-$  %1/.  #!/
 20 +!/! 3&#$( !" )0/) +%%#-%6. 962'2 (1#9( +0 3&#$( !/ (3#$2( 2!*#2. 3.#,$
 (36(( 5'$ ;#$1 (%(% (1#9! %##/(/ %#&%'( !/ (!6&$ #1%( () %#4%. .(+%$&'#$ +%%#-%6(
 ,3*0( .-$. 76.()#*. #".91/ +%$&'#$( +%%#-%6( +#&'. (+%%#-%6 (6%,"$ (1#9( )0/)
 +0 3&#$( !/ (3#$2( 2!*#2. 3.#,$ ,(II %#4%.) <%$% ,-$ %1/( %#4%.( %,%–!" :-#%$(
 (%(% (1#9( 3#.". %##/(/ %#&%'( !/ (!6&$ #1%( () %#4%. .(6%&0 !" 2/9"2$ (1#9(

77.(3#-%%( 2#%#!" %#&%1. %)#*( 3%*$( 20 !.9! %#6- 3&#$( )0/) (36(( 5'$ (#.:

 34/$.  ()#*(  ;&  +#/$  .%46/$(  34/$(  20  +%69/$  +%$&'#$(  +%%#-%6(#  %)#*(  3%*$(  75
 34/$. <#$%'( (%(/ ,pR, dR !#$ !0 pO, dO) .%%*$ 34/$. ()#*($ (1#/ (3#-. <$#'$ %2378

.(.%%*$
 G(kO)  %#4%.(  .(1#9(  !/  2%63-$(  2#6%6-(  2%%-91#6  20  2:-%%$  G  2#0(  .!%"!  3.'#$&  76

.(6%&0 /#3,2 0!# d
O
 +%$&'#$( +%%#-%6. 962'2 (1#9(/ %#&%'( 20 :-%%$

 )0/ ,(6%&0 /#3,2# +%$&'#$ +%%#-%6. 962'2 0! (1#9(/ %#&%'( 20 :-%%$ 1– G(kO) %#4%.(  77
.c 3#-%%( 2#!" 20 +!/$ ;0 pO %)#*( 3%*$( 20 !.9$ 3&#$(



!"#$%&#' !""&(")' "*+%' ,-

415

&"%./' #+ !"0%-& 1).#

:(%(2 (1#9( !/ (3#$2( 2!*#2 %)0 ,3&#$( !" !.#9$ ("%-$ (1#9(/ ()#*( +0

 20 +%%9$ 3&#$( +0 (1#9( !/ (3#$2( 2!*#2 20 :-%%$ (I %#4%.) <#/03( %#4%.(
 (II  %#4%.)  %1/(  %#4%.(  .(%)#*(  3%*$(  %#&%1.  '&1(  20  2!.9$  0%(  )0/)  #%2#%#.%%*2(
 <#./*. 0%.$ () %#4%. .()#*( 20 36$ 3&#$( +0 (1#9( !/ (3#$2( 2!*#2 20 :-%%$
 +%%3:#'. <#/03( %#4%.( :(36( !/ .-$. (1#9( 23%*.! 2#,$#"( 2#%#3/60( %2/ 20
 )0/) (36(! ($%&'$ 0%( 3/0& (1#9( !/ (3#$2( 2!*#2 0#( (III %#4%.) +%!'!#'$(
 (IV %#4%.) +%!'!#'$( +%%3:#'. %1/( %#4%.( #!%0# ;(+%$&'#$( +%%#-%6( 20 2!.9$ 0%(
 '&1( 20 2!.9$ 0%( )0/) <%". "#-%. !" 2/9"2$ 0%( 3/0& (!/ (3#$2( 2!*#2 0#(

.(%)#*( 3%*$( %#&%1.
:0%( (()#*( 20 #$-" !" !.9$ 0#( +0) 3&#$( !/ (3#$2( 2!*#2 ,3*0( 3."( <$

 +%%9! 3*#. 0#( 3/0& 3&#$( !/ (3#$2( 2!*#2 20 :-%%$ (I %#4%.) <#/03( %#4%.(
 %1/( %#4%.( .(3#-%%( 2#%#!" 2!*#2 %#&%1. %)#*( 3%*$( 20 !.9$ 0#( )0/) ()#*( 20
 <#./*. 0%.$ () %#4%. .()#*( 20 36$ 0#( 3/0& #!/ (3#$2( 2!*#2 20 :-%%$ (II %#4%.)
 +%%3:#'. <#/03( %#4%.( :(36( !/ .-$. (1#9( 23%*.! 2#,$#"( 2#%#3/60( %2/ 20
 )0/) (36(! ($%&'$ (1#9( 3/0& 3&#$( !/ (3#$2( 2!*#2 0#( (III %#4%.) +%!'!#'$(
 +%!'!#'$(  +%%3:#'.  %1/(  %#4%.(  #!%0#  ;(+%$&'#$(  +%%#-%6(  20  +!/!  ?!01  3&#$(
 !.9$ 0#( )0/) <%". "#-%. !" 2/9"2$ (1#9( 3/0& #!/ (3#$2( 2!*#2 0#( (IV %#4%.)

.(3#-%%( 2#%#!" 2!*#2 %#&%1. %)#*( 3%*$( 20
 20  0%/%/  kO  (36((  5'  20  3#*.!  2%/03  (%(2  (1#9(  !/  (%:434'0(  ,+,#9$&
 (! 2%83G$ (3#$2 2!*#2 *%4.%/ %)#*( 3%*$( 20 3#*.! ;& 3*0 93# ,262#/$( (3#$2(

:0%( (1#9( !/ (%".( ,2#3*0 +%!%$. .3&#$! 2%'60 (3#$2 2!*#2# ((1#9!)
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78. –#   :<$'1 2#*#1( +/!

.2 ($=!. 2#43#6$( 2#0-#2! !%.#$ (1#9( 2%%". !/ %4$2$ <#326

2 ($=!
:2#! *&1'!–,##,1 ,,)3=> 3/1' )$)

3#(.( ;#3)0! 2#!  312+

 (1)

:#1%( !%"! 23&)#$( (1#9( !/ (%-)%$%'9$( 2%%". !/ <#/03 3,' %012 :!$+#!

 (2)

.(2)–$ ".#1 (1)
.!./.$

:2#3"(
 2!*#2/ <##%&$ .%2378 %46/$ 34/$. (1#9( !/ (3#$2( 2!*#2 20 2436$ 2 ($=!  .0
 ,((1#9(  %,%.  %#-$  *#9%$(  *#&  !&  %&  (*1((  !/.)  '60  0%(  3&#$(  !/  (3#$2(
 (##/1  #)(  (3#$2(  20  .()#*.  262#/$(  (3#$2(  (/"$!  (1%(  (1#9(  !/  (3#$2(

..%%*$ %46/$ 34/$ 2*2 (:/#(/ 262#/$( (3#$2! ;/$(.
 !"  (,%*0  (3#-.  :!62$  c  +0  :(),'3#0,6#,)  !4,$2  )#9*0)!  )$6!  )$)  !'9#4  ..
:%& (1)–$ 3#):! <2%1 %)0 ,[v, v] *##4( !" (,%*0 (3#-. :!62$ v–# ,[c, c] *##4(
 5'( <%. +%%1%.( 2,#91 #1%( %.4%$( (36(( 5'/ 0%( 3.,( 2#"$/$ .k*O = (c + v) / 2  
 +%%1%.( 2,#91 #) .3&#$( 2#:!62( !/ <#%!"( 5'( <%.! (1#9( 2#:!62( !/ <#2*2(
 ((410–'90) 2#0,# 3'#* +%%92$ () 3#)0. .+%,,-( 2#%#:!62( <%. (6%6*( 3#)0 !/
 #0 3&#$( 2#%#!"$ (#.: (1#9( 3#.". %##/( +0 ,#1%%(, ,32#% (#.:( ;%3"$! 3/0.
.20) :%-$ 2 +%/32 .((4#/6 (410–'90 (3%*.( ,2#%#:!62(. 3*0 +#*2 !&.) ;6(!

 2#3.2'(( 0#( k(x) ;c"x–/ <21%(. c=x–/ 2#3.2'(( ,3$#!& ,c !/ hazard rate–( 0#( h(x)  78
.#!!( 2#%#3.2'(( %2/ !/ +%%'*%( +%!,:( 20 ,,#$  λ(x) ;v£x–/ <21%(. v=x–/
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)#4,$2 )#,#9*0)!( ,(/,' !30! 5- :2 %,13)

 32#% <49 #0 32#% !#,: 0(%/ !#&% k*O %.4%$( (36(( 5' %2378 34/$ 2*2 %& <%%-1  .:
79.(E(v) 3#&)& (%(/) .%%*$ 34/$ 2*2 %.4%$( (36(( 5'$

 34/$  #0  .%%*$  34/$  —  +%34/$(  <$  ()%0  3#3.  0!  ;&  +#/$  %&  <%%-1  ,#"  .,
+0  %&  2%4$2$  2#03(!  <2%1  .2#36(  !/  32#%  (!#,:  2#$&!  !%.#%  —  %2378  

 !"#$ *1 #"' !6/& ,)3=> 3/1' )$) !"#$ *1 )#30!! )*$#) ,"2 ,k*O " E(v)  
.(,,$' 3/1' )$)

 ((#.:  262#/$  (3#$2  2!*#2  .%1%  +%34/$($  ()%0  0%(  232#1/  2%)&3$(  (!0/(
 2!*#2($  (!#,:  2  ($=!$  262#/$(  2!*#2(  +%39$  #!%0.  <#*.!  /%  ;&  +/!  ?32#%

:+%%92$ %2$ <#*.! /% ,2#3*0 +%!%$. .1 ($=!$ 262#/$(

:%2$ ,%39

.#) (!0/ !" (1#" 1 46/$

801 46/$
 )0)#1'  !2#1)  (,6'  ,)3=>  3/1'  ,,/30  .4,'#  ),44:–#4  )#24#–,2  *1  !(,(-(

.E(v | v " E(v)) > E(c | c " E(v)) %2 ,(,,$' 3/1'' 3)#, !!#(9

:2#3"(
 34/$$ 32#% ((#.: 262#/$ (0#/2 .%1% %2378 34/$/ 21$–!" %& ".#9 1 46/$  .0

 34/$ 2*2 (36(( 5'$ 32#% !#,: (%(% .%%*$ 34/$ 2*2 (36(( 5'/ ;&! %4$2$( %012(  79
:0#( %2378

.g(E(v))[1 – F(E(v))] [E(c | c " E(v)] < f (E(v)) G(E(v)) [E(v) – E(v | v ! E(v))]  
.3.*$( %,%$ !.9! <2%1 46/$( !/ 2%4$2$ (*&#(  80
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 3#-%%(  2#%#!"  2!*#2$  ((#.:  2#%(!  (1#9(  3#.".  %#6-(  %##/(  2!*#2  !"  ,.%%*$  
 +%(#.:/  +%&3"(  %.:!  93  2#./#*$  2#!*#2(  %2//  ,.!.#  ,3&#$(  !/  2#%#6-(
 2*2 ,<&0 ..%%*$ 34/$ 2*2 %.4%$( (36(( 5' 0#( E(v) ,1 ($=!$ 3#&)& .E(v)–$  
 (!0/(  .()#*(  20  36%  0#(  ,()  5'$  ((#.:  3&#$!  2#!"(/  <$)  !&  ,.%%*$  34/$
 %2378 34/$/ ".#9 1 46/$ ?()#*( 20 36(! ()& .-$. !%"% <&0 +0 0%( 21%%1"$(
 5'$ (!#,: 0%(/ %012.#) (1#9( 3#.". %##/( 2!*#2/ <$) !& .%%*$ 34/$ !" 5%,"
 ,() .-$. ,<&0 .() 5'! 3."$ 3&#$! 2#!"( 2!*#2$ ((#.: (.%%*$ 34/$. (36((
 <&/  ,#236($  32#%  !%"%  +%39$(  .#3.  (%(%  ()#*(  +#%9  ,(410–'90  4.$–2,#91$
 3."$ (!0 +%012. .3&#$! 2#!"( <$ (#.:& (3#*'( %##/ 20 ;%3"(! (%#6- (1#9(
 20 3%.:$ ,(6%&0 /#3,! 2#3/60 (1#9! (19H% 3/0 ,%2378 34/$! .%%*$ 34/$$

.20) /%*$$ 3 +%/32 .2#!%"%(

!6#&! 3#(.( !"#$! ,##1 )#9*0)!# 3+#'! *1 3#:,,! )#,#*. )#9*0)! :3 %,13)

0.5 2.7
5 5

7.2
5

9.5
11

.75 14
16

.25 18
.5

20
.75 23

25
.25 27

.5
29

.75 32
34

.25 36
.5

 3/0.  ()#*(  2$%2*!  3.#"  +%,,-(  %1/  !/  +(%2#%6%-  20  :-%%$  3#60(  *4/(  
 %1/ !/ +(%2#%6%- 20 :-%%$ >5#9/(> *4/( .(1#9( 3#.". ()#*( %##/ !/ 2#:!62(!
 .3&#$( %.:! 3-#$( 3#-%% !/ 2#%#!"( 2#:!62(! 3/0. ()#*( 2$%2*! 3.#" +%,,-(
 #9( %,%–!" :-#%$() (1#9( 3#.". ()#*( %##/ "-#$$ ,!%"!, (39$. %& 2#03! <2%1
 %&10( #9( %,%–!" :-#%$() 3&#$( !/ 3#-%%( 2#%#!" "-#$$$ !#,: (9'#3$( %&10(
 *4/(/ 0#( +%.%%*$ +%%#-%6 !" +%%2378 +%$&'#$ +%%#-%6 26,"(! %012( .(0!$(
 <%$%$ >5#9/>( *4/($ !#,: (%(% (1#9( 2#:!62(. 9'#3$( %&10( #9! <%$%$ 3#60(
 +%%#-%6 +%6%," ,+%%92$ #1%0 () %012 +0 .3&#$( 2#:!62(. 9'#3$ %&10 #9 #2#0!

.+%.%%*$
 :!62$  v–#  U[µS – s, µS + s]  :!62$  c  #./  (,%*0  2#:!62(  !/  ,*#%$(  (39$.  ..
 2s–# ,($02(. ,3&#$( 2!*#2# (1#9( 2!*#2 +1%( µS–# µB 3/0&) U[µB – b, µB + b]  
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:.#2&!# 1 46/$. 30#2$( %012( 20 4/6! <2%1 (+(%2#%#:!62( %*##4 +1%( 2b–#
 <%. 3"6( 3/0& .%%*$ 34/$ !" 5%," %2378 34/$/ (!#" <0&$ .µB – µS > s – b  
 2#%#:!62( .<(!/ +%*##4( <%. 3"6( 2%-*$$ !#,: +%,,-( !/ 2#%#:!62(( "-#$$
 3#.".  ()#*(  %##/  %.:!  ()#*(  2$%2*!  3.#"  +(!/  (%%6%-(  20  2#:-%%$  +%,,-(
 3'#*! ,,$ #1%( +%%0390( +%12/$( !/ 2#:!62(( *##4 .3&#$! 2#!"( %.:!# (1#9(
 !#,: *##4(/ !&& .3&#$! 2#!"( %.:!# (1#9( 3#.". %##/( %.:! +%,,-( !/ 2#0,##(
 1 46/$  .#!!(  +%&3"(  %.:!  ,()#*(  2$%2*!  3.#"  ,2#*6  +%*#4.  +%,,-(  <&  32#%
 ,.%%*$ 34/$ !" 5%," (%(% %2378 34/$/ 21$–!" ,2#,%*0 2#%#:!62(. %& ".#9
%,%–!" :-#%$() (1#9( !/ 2#0,##( 3'#* <%.! 3&#$( !/ 2#0,##( 3'#* <%. /36((

 %,%–!" :-#%$() +%,,-( !/ 2#!*#2( <%. %2!*2(( /36(($ <49 2#%(! ;%3- (s – b  
.(µB – µS

 +(./ 32#% +%.3 +%.-$! !%.#$ %2378 34/$ .(4#/6 #) (0-#2 %3#*0$ (%-%0#41%0(  
 !/  ((410–'90)  32#%  ((#.:(  2!*#2.  ./*2(.  ..%%*$  34/$  3/0$  ()#*(  +%#9%
 (%(2 (1#9(/ %#&%'( ,32#% !#,: (410–'90 3"6(/ !&& .<#&1( <##%&. ,"- #() ,(1#9(
 (1#9! 9%1"$() %2378 34/$ <&!# ,32#% !#,: #1%( 4'#6–'90 +: 32#% ((#.: (&%3"$
 %1/ !/ 2#!*#2( <%. 3"6! /%/ 4960( 20 .32#% !%"% (/"1 ((6%&0 /#3,! 2#&)
 2#%,%2"( 2#%#!"( %.:! 2#0,##( 3'#* +%2%"! +!#0 .>2#!*#2( 4960> (1&1 +%,,-(
 20 0#-$! !#!" 0#(/ ;& %,& ," .*31 #1%( (#!/ 2#%#!"( *##4 ,#1%%(,) 3&#$( !/
 3&#$(  !/  2#0,##(  3'#*  #./  .-$.  .,#0$  2#(#.:  2#%#!"  +"  +!#"–.-$.  #$-"
 3&#$( !/ (410–'90 2!*#2(/ %6–!"–50/ <&2%% ,,#0$ .*31 #1%( #%2#%#!" %.:!
 +%%9! !%"% (%(% 0! 4'#6–'90 +(./ +%.-$ 20)–!&. #3-##%% ,(1#9( !/ #)$ (&#$1
 ()#* () .-$. .(1#9( 3#.". ()#*( %##/$ 2#(#.: #%(% 3&#$( 2#%#!" <&/ ()#*( 20
 3"6(/  !&&  .32#%  !%"%  #1%(  ,+%%#-%6  +!/!#  36(!  3&#$!  2#3/60  (19$(  ,.%%*$
 3&#$( 4'#6–'90/ %#&%'( !D,: <& 32#% !#,: 2#%#:!62(( !/ +%*##4( <%. (410–'90
 3"6! /%/ 4960( 20 .32#% !%"% (%(% .%%*$ 34/$ <&!# ,32#% (#.:( ;%3"$( (%(%
 µB – µS > s – b %012( .>*##4( 4960> (1&1 +%,,-( %1/ !/ 2#%#:!62(( %*##4 <%.

.*##4( 4960# 2!*#2( 4960 — (!0 +%4960 %1/ <%. <#)%0( 20 3%,:$
 5%," — %2378 34/$# .%%*$ 34/$ — +%%46/$( +%34/$( %1/$ ,*0 0! 50/ 3*0$  .:
 5%,"( %46/$( 34/$( 20 3#*.! +%,,-! 3/60! 46/$(–%2. !" ,3*0( !" *3&(.
 #0 (pR, dR)  .%%*$ 34/$ :#'$ ()#* 3&#$! "%-(! (1#9! 3/60! /% ,#1%%(, .+(%1%".
 #!/ (3#$2( 2!*#2/ 3*0$ () <%%1"! /%,0 3&#$( .(pO, dO) %2378 34/$ :#'$ ()#*
 (1#9(/ 3*0$ .(.#/* %46/$( 34/$( 23%*. (1#9( 3#.". +!#0 ,'60 ,%$2 0%(
 ,%/$$( %##/( 20 0! ;0 (3&#$( !/# (!/) 2#%#:!62(( %2/ 20 1 <$). 2#03! (!#&%
 #!%0# ,+%%92$ 1 46/$. "#.9( %012( +(./ +%.-$.(pO, dO) –( ()#* 20 5%,"2 0%(
 2$3#: (1#9( %,%–!" ()#*( 23%*. .(pR, dR)–( ()#* 20 5%,"2 0%( +%3*0 +%.-$.
 +&'$  2 46/$  .%2378  #0  .%%*$  34/$  !"  #436  5%,"  ,%$2  (%(%  ()  34/$/  ;&!

.20)
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2 46/$
 *1  )#&-0#  ;,.(  .#:,(  )0,+2  *1  )#&-0  4(+'!  ),44:–#4  )#24#–,2  *1  3/1'(
 #6,! (,)3=> #2 (,,$') ,/01' 3/1' 3#$(* %,44:* )#3102 ;)' ,%,'+-#' %,,#:,0

.,)3=> 3/1''# (,,$' 3/1'' 3)#, *,.,

)#,30-' )#'9?4 (9)

(,%*0 2#:!62(
 3&#$( !/ 3#-%%( 2#%#!" ,3-#$( 3#-%%! 2#/3,1( 2#$#/2( 9#/. 2#0,#–%0 !/. %& *%11
 9#/. 2#0,#–%0 !/. %& *%11 <&–#$& .70–! 10 <%./ *##4. (,%*0 2#:!62(. 2#:!62$
 (1#9( 3#.". 3-#$( %##/ ,3-#$( 20 3., !/ #6#'. (1#9( 9##/2 #./ +%3$:#$( +%3-#$(
 !/  +(%2#&3"(  <(  (!0  2#%#:!62(  81.90–!  30  <%./  *##4.  (,%*0  2#:!62(.  :!62$
 3#-%%( 2#%#!" 2!*#2 .+$-" 3#.".# 3*0( ,-( 3#.". ()#*( %##/ %.:! 1 <$). +%,,-(
–%/%,0 +%,,- %& (031 <&–!" .60 0#( (1#9( 3#.". ()#*( %##/ 2!*#2 .40 0%( 3&#$( !/
 "-#$$ 5,#" +%,,-! (19#% %)0 ,,%$2 5&0%% () ()#* +0 .+(%1%. ()#* !" #$2*% <#&%'
 <&/ ,%$2 5&0%% 0! ()#*( ;0 .+(!/ *#9%$( *#& %6–!" +(%1%. 9#!*! #!&#% #2#0/ ,20

.+%$&'#$ +%%#-%6. (1#9( 962'2 +%$%#'$ +%39$. %& +%$%&'$ +%,,-(
 +%012. — %2378 34/$# .%%*$ 34/$ — +%%46/$( +%34/$( %1/ 20 (##/$ 1 (!.4

.!%"! #3,:#(/ +%%36'$(

 ),30-' !'9#4( ,)3=> 3/1' ;,(* (,,$' 3/1' ;,( !2##1! :1 !*(/
!4,$2 )#9*0)! *1 %,26)(

34/$dpπBπS

.%%*$20.8339.1720.830

%237811.1139.8922.220

 2!*#2$ ((#.: %2378 34/$. (1#9! (%#6-( *##3( 2!*#2 ,1 (!.4. 2#03! <2%1/ %6&
 %1/. <&/ %46/$( 34/$! /%,0 ,20) 2$#"! ,3&#$( 82..%%*$ 34/$. (! (%#6-( *##3(
 ,<0&$  .(1#9(  !/  5%,"(  *#9%$(  *#&$  (0-#2&  '60  0%(  #!/  *##3(  2!*#2  +%39$(

.!%"% #1%( %2378 34/$! .%%*$ 34/$$ 3."$(/
 2#%#!" 2!*#2$ ;#$1 3/0 %)#* 3%*$! +%&'$ .%%*$ 34/$. 3&#$( %& (03$ (!.4(
 ()#*!  +%&'$  3&#$(  %&#  .<#/03  4.$.  ((#$2  2%031  #)  (,.#"  .(39.17<40) #!/  3#-%%(
 #%(% 2#%#!"(/ (39$. %& ",#% 3&#$(/ (,.#". (1#$4 (.#/2( ?"-#$$. ,%'6$ 0#( #./

 .*##4. 0#(/ +#9$ !&. (%(% +%,,-( 3#.". ()#*( %##// (##/ %#&%' +%%9 (,%*0 2#:!62(.  81
 0#(/ +#9$ !&. 3#-%%( 2#%#!" #%(% 3., !/ #6#'./ (##/ %#&%' +%%9 3&#$( 3#.". ,!/$!

.70 ," 10 *##4( %16–!"
.20.83 2$#"! 22.22  82
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 %.4%$( (36(( 5'$ 2#(#.: #%(% #!/ 3#-%%( 2#%#!" 3/0& ,%39 — 36(! (-3% 0#(# 2#(#.:
 !/ +%$&'#$ +%%#-%6 +!/! !&#%# ,()#*( 20 +%%9! ?!0%% 0! 0#( — (#1!/ (39$. 60)

.20.83
 (39.17 +#9$.  38.89) 32#%  ;#$1  %)#*  3%*$!  (3#$2.  %&  1 (!.4.  2#03!  <2%1  ,#"
 +!/! #%!" (%(% +2#0/ +%$&'#$( +%%#-%6. 2%2#"$/$ (*1( !.9$ %2378 34/$. 3&#$(

83.(20.83 +#9$. 11.11) .%%*$ 34/$ 2*2 +!/$ (%(/ (!0 2$#"! (36( !/ .-$.
 !/ !#,%:. 3.#,$ ,),123 ?%2#"$/$ #1%( 22.22–! 20.83–$ !!#&( *##3. !#,%:( +0(
 34/$$ 3."$( 2#36'. !!#( 2#.3 ,),61 .32#% .#4 ()#* 2.%2&$ 93# ;0 ".#1( 6.67%
 +%%#-%6! (6%&0$ 3."$ ,!%"!, 2%36'$( ($:#,. ,(1(# 84.+%%#-%6 !/ 34/$! (6%&0 !/

.,.!. 4.1% !/ !#,%: — 20.83–! 20–$ *##3( 20 !%,:%
 34/$ !" ,%$2 5%," %2378 34/$ %& 2%36'$( ($:#,($ <%.(! <%0 %& /:,#% ,5#'.!
 5%," (%(% %2378 34/$/ %,& +%/3,1( +%012( 20 +&'$ !%"!, 1 46/$ ,3#&)& ..%%*$
 ,+%$%%92$ !%"!, 1 46/$. #43#6/ +%012( !%"!, 2%36'$( ($:#,. ..%%*$ 34/$ !"
 (0.(  ($:#,(  85..%%*$  34/$  3/0$  32#%  (!#,:  *##3  2!*#2  .%1$  %2378  34/$  <&!#

.4#3%6 32%. #) (,#91 (3%(.$

2%!$3#1 2#:!62(
 2#0$ <*.1 2%*&#1( ($:#,. .5%," %2378 34/$ #./ ,*0 (39$. (1, 2$,#9( ($:#,(
 +%:!62$  3&#$!  2#%#!"(#  (1#9(  3#.".  %##/(  3/0&  .2*0  >./*$  2*.0>.  +%39$
 :-#(/ %6& p

R
,dR–# pO, dO +%)#*( 3#.". !,#$( !/ %4%!10 <#326 ,2%!$3#1 2#:!62(

.%3$#1 <#326 <0& 0.#$ <&! .32#% (.3( ;.#'$ (/"1 ,2$,#9( ($:#,.
 18.5  "-#$$  +"  2%!$3#1  2#:!62(.  :!62$  (1#9(  3#.".  %##/(/  *%11  ,),123
 (!#,:  <92(–2%%4'/  !&&  .2#0,##(–%0  2$3  20  2:-%%$  <92(–2%%4'  .2.5  <92–2%%4'#
 (149 (1#9( 3#.". 4'#6–'90 ()#*( %##/! 3/0. ()#*( 2$%2*! 3.#" 2#0,##( <& 32#%
 <92–2%%4'# "-#$$ +" 2%!$3#1 2#:!62(. 2#:!62$ 3&#$( 2#%#!"/ *%11 ,),61 .32#%
 ,),1,*1 .1.2 0%( <92(–2%%4'/# 14.5 0#( 3&#$( !/ "-#$$(/ *%11 .%'*% <6#0. +%&#$1
 pO, dO ,%39 — +%%46/$( +%34/$( <$ ,*0 !& 2*2 +%$&'#$( +%%#-%6(# 3%*$( 20 ./*1
 <21%(.# %2378 34/$ 2*2 ()#* <21%(. 262#/$( (3#$2( 20 0#-$! 21$–!" — pR, dR–#
 %2378 34/$. 2#62#/$( 2#3#$2( <%. '*%( 20 443/1 ,),.,(3 ..%%*$ 34/$ 2*2 ()#*
 (19'$( ,1–$ !#,: 0#( +0 .1–$ !#,: 2#3#$2( <%. '*%( +0 <*.1# ,.%%*$ 34/$ 2$#"!

 2*2 +%".91( (!0$ +%&#$1 #0 +%(#.: 2#%(! +%!#&% %2378 34/$ 2*2 +%$&'#$( +%%#-%6(  83
..%%*$ 34/$

 Paul G. Mahoney "Contract Remedies: General" in The Encyclopedia of Law & :#03  84
 Econoics (Gent, 2000) available at http://users.ugent.be/~gdegeest/4600book.pdf  

.(20.1.2006)  

 <&!# ,0 0%( +%*##4( <%. 3"6( 2%-*$# ,20 0#( 2#!*#2( <%. 3"6( !%"!, 2%36'$( ($:#,.  85
.+%6%," +%%2378 +%%#-%6
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 !%*21 ,),1,'$ .5%," 0#( <&–!"# 32#% (!#,: 262#/$ (3#$2 .%1$ %2378 34/$/ 0%(
 %,%–!"  3&#$(  2#%#!"!  3/0.  2#0,##(  3'#*  20  !%,:1/  3*0!  /,*$  ;%!(2(  !&  20

.0.2–. <92(–2%%4' 2!,:(
 !/ <92(–2%%4' 2!,:( ;#2 (!"$! +%3&)1( +%.!/( 2/$* !& !" .#/# .#/ 3#)*1
 !,#$( 20 #1326 (& ," %& .! #$%/ .4.4–! "%:2/ ," ,0.2–. +"6 !& 3&#$( 2#:!62(
 !/  18.5  2$#"!  ,14.5)  %'*%  <6#0.  (&#$1  #3#.".  %##/(  2!*#2/  3&#$  3#.".  %3$#1(
 2:-#%$() #3#.". %##/( %.:! 2#0,##(–%0 2$3 20 (:3,(. +%!%,:$ #10/ ;#2 ,((1#9(
 ,(1#9(  !/  <92(–2%%4'$  (.3(.  (&#$1  (1%(/)  1.2  <92–2%%4'$  (<92(–2%%4'  %,%–!"

.4.4 — (.3(. ((#.: <92–2%%4'! ,"# (2.5–! (##/(
 "-#$$$ ,0.5–. 3&#$( 3#.". %##/( "-#$$ 20 +"6 !& !%,:1 <#3*0(# ,1,1! (*1(
 #43#6/ +%.!/( 2/$* !& !" 3#)*1 #)& (!,:( !&. .18.5 !/ "-#$$ ," 14.5 !/ %2!*2(

.!%"!
 34/$# %2378 34/$ 2*2 2#62#/$( 2#3#$2( <%. '*%( 20 (/"$! ./*1 #) ;3,.
 +3#.". %##/( 2!*#2/ +%1#/ +%3&#$ <%.! (1#9( <%. +%%3/60 +%6#3%- 153 3#.". .%%*$
 86.4.4–!  1.2  <%.  <92–2%%4'#  18.5–!  14.5 <%.  2!*#2  +"  2%!$3#1  2#:!62(.  2:!62$

.2#0-#2( 20 :%-$ 4 +%/32

 !3#')! )*$#) ;,(* ,)3=> 3/1'( )0)#1'! !3#')! )*$#) ;,( -$,! :4 %,13)
(,,$' 3/1'( )0)#1'!

 3#.". %##/( 2!*#2 (1%(/ ,18.5 ," "%:(! 3&#$( !/ 2#%#!"( 2!*#2! #13/60/ .! #$%/  86
 3/60!  4!*(.  <2%1  .2#0%-$(–2.%#*$  (1%0  (1#9(  3#.".  %##/(  2!*#2.  #)  (3%-"  .(1#9(
 ()#*. 3/92(! +%!#&% +%,,- <&/ ,(1#9( 3#.". %##/( 2!*#2$ ((#.: 2#%(! 2#%#!"( 2!*#2!

.+%&#$1 +%%#-%6 +!/!# ()#*( 20 36(! 3&#$! 2,$#"( 2#3/60! 2#,#( (!0& +%39$.
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 %2378 34/$ 2*2 262#/$( (3#$2( 2!*#2 <%. '*%( 20 :-%%$ 4 +%/32. Z 3%-
 %2/ <%. '*%( (./ (,#91( 0%( Z 3%-. 1 (,#91( ..%%*$ 34/$ 2*2 2!*#2 (2#0 <%.!
 .2#() 2#62#/$ 2#3#$2 "-#$$. +%.%1$ +%34/$( %1// <&%( ,3$#!& ,1:1 0#( 2#!*#2(
 Y 3%- #!%0# ,(4.4–! 1.2 <%./ *##4.) 3&#$( !/ 2#%3/60( <92(–2#%4' 20 :-%%$ X 3%-

.(18.5–! 14.5 <%./ *##4.) 3&#$( !/ +%%3/60( +%"-#$$( 20 :-%%$
 +%34/$( %1/ ,%'*% <6#0. (&#$1 3&#$( !/ 2#%#!"( 2!*#2 3/0&/ (03$ 4 +%/32
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!'*34 56&*

424

&"%./' #+ !"0%-& 1).#

 %1/. +%%)#*( +%3%*$( <%. /36(( 20 :%-$ 05 +%/32 .#!!( 2#%#3/60( %2/ !/ #(/!&
.3&#$( !/ <92(–2%%4'# "-#$$( !/ (%-91#6& +%34/$(

(,,$' 3/1'( ,"#$! 3,$'! ;,(* ,)3=> 3/1'( ,"#$! 3,$'! ;,( 130!! :25 %,13)

 %)#*( 3%*$($ (#.: %2378 34/$ 2*2 %)#*( 3%*$( %!!& <6#0. %& (03$ 05 +%/32
 *4/. 4"$! ,(53:( *4/ .#3. %.#%* +%3%*$( %1/ <%. /36(( <&/) .%%*$ 34/$ 2*2
 2!*#2( #!%0# 32#%. (149 3&#$( !/ <92(–2%%4' #./ ,53:( !/ %!0$/( 3#)0. +-$#-$
 .%%*$ 34/$. %)#*( 3%*$( ('60$ 4"$. <49 /36(( #./) () 3#)0. .2%'*% ((#.: #!/

.32#% (#.: (%(%
 "-#$$( !/ (%-91#6& +%)#*( %1/. +%$&'#$( +%%#-%6( <%. /36(( 20 :%-$ .5 +%/32

.3&#$( !/ <92(–2%%4'#



!"#$%&#' !""&(")' "*+%' ,-

425

&"%./' #+ !"0%-& 1).#

 %,'+-#'! %,,#:,0! ;,(* ,)3=> 3/1'( %,'+-#'! %,,#:,0! ;,( 130!! :(5 %,13)
(,,$' 3/1'(

 +%149  %2378  34/$  2*2  +%$&'#$(  +%%#-%6(  %!!&  <6#0.  %&  (03$  .5  +%/32
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 46/$–%2.  3/0  ($%/$  —  <%9%)1(  %1%,.  +%%#-%6  !/  %,%2"  ;3"  <##(!  %,&  2/3,1(
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 >!01/%$> 23.*. 2#%1$( 2,400,000 %& (,.#"! #0 !:1%3! 3#&)0 !& <%0 +#!/( 46/$–2%.
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 +( %2$# ,(!0( 2#6#32( <%.$ 2*0 4'#6–'90 3#*.! 2#3/60( 20 ":61! 9%1"(! #4%!*%
 3#*.! 2#&)( 36$! <21%2 #./ ()#* <&2%% +0( ?20)( (3%*.( 2#3/60 20 #1$$ #!!/%

 2", !" (2/"1 !:1%3! <.($ 23*#0$( 2#%1$( 23%&$ +0 3#3. 0! .(3.*. (4%!/( 23%$/  
 /%:1 (2002 %0$) >(2 9!*) +%)%!"( 1993 %$%$ 2#3&)$ 10> :3.1)%%0 3%$0 <"#4/ %6&) .0(
 ,#2",! ,#:%1. #0 ((20.1.2006) http://www.nrg.co.il/online/archive/ART/283/982.html–.

.(+#!/( 46/$–2%. %16! ,3#$0& ,.0( <"4/ %6&#) 2"& !:1%3 21"4&
 #1%( !:1%3 .('3#.. 23*'1 (1%0# ,+%'&1 '#1%& %&%!(2. +%1/ ($& () 20-$1 >!01/%$> 23.*  93
 .>!01/%$> !/ <#(($ 20%–. (9%)*$ >.(1/> 2-#.9 .(1#($ 15%–& 9%)*$# (3.*. <%%1"–!".

.(20.1.2006) .http://www.aonline.co.il/site/comp/precisData.jhtml?scom=110–. /%:1
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 *#2%1 ;%3-$# 32#% (.3( ;.#'$ (!0 2#!0/ !/ *#2%1 ?5%,"$ 0#( (6#32 #)%0 4'#6–'90
.,361
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/76'-+ -+3.6'/ 5'% $2+1$ :1,*6

%+-!
19.05.1996 +#%. <#%-! — <#/03. ;3"1/

;,(
!:1%3 .9"%

******************
******************

,*0 ,-$  

;,(*
#(%!0 3#0,1%! 3$

******************
#$"4$ +%3*0 +/.# #$/.

%1/ ,-$  

 !/  ***  />"  2#%1$  2400000  !/  <%6%9".  #0  <%3/%$.  +%!".(  +1%(  3#0,1%!#  :!%0#(
 :<!(!) 0>2. ">%1! ('3#.. 2#3*'1 (%2#%1$/ (3.* $>". <%1.# 2#"9/(! (3.* !01/$

.(%1$! *>/ 1 !/ 3%*$. #!0 2#%1$ 3#&$! #1#-3 20 "%.( 3#0,1%!# (!01/%$
 2#%1$ 2400000 59%(. 3#0,1%! 2#%1$ 20 /#&3! #1#-3 20 ("%.( !:1%3 .9"%# :!%0#(#

.(%1$! *>/ 1 — ! (3#$2. 1."

:<!(!& +%,,-( <%. +&'#(# 4!*#(
.#1$$ ,361 %2!. 9!* (##($ () +&'(! 0#.$(  .1

 2#"9/(! (3.* !01/%$. 3#0,1%! 2#%1$ 20 () +&'( 2$%2*! 3.#" /&#3 !:1%3 .#9"%  .2
 2#%1$ 1." 2400000 23#$2 *>/ 2400000 #1%%(, (%1$! *>/ 1 !/ (3#$2. $>". <%1.#

.[>!01/%$> <!(!]
 +%$#&'(  20  #(%!0  3#0,1%!!  !:1%3  .9"%  +!/%  #2#!".!  2#%1$(  23."(!  (3#$2.  .3

:<!(! +%43#6$(
.#$/ !" 2#%1$( !& 23."( ,:1&# () +&'( 2$%2* +" *>/ 480000  .0  

15.09.1996 +#%$ 3*#0% 0! *>/ 960000  ..  
 31.12.1996 +#%$ 3*#0% 0! *>/ 960000  .:  

./,#*! 1.2% 3#"%/. 2%6%3"2 2%.%3 5'##%2 ,:,. +%6%"' %6–!" +%$#&'( !&!           
 2#%1$(  20  3%."%  [:-.  3]  5%"'  %6  !"  +#!/2(  20  +!/%  0!  !:1%3  .9"%#  (39$.  .4
 #1%%(, +&'(! [0-3] 5%"' %6–!" +!#// +#&'(# #(%!0 3#0,1%! !/ #2#!".! (3)*.

 .#(%!0 3#0,1%! !-0 30/%# 3)*#% 0! *>/ 480000 !/ ;'
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 2/:( #(%!0 3#0,1%!$ "1$2 0! +&'(! [:,.-3] 5%"' %012. !:1%3 .#9"% 2,%$" %0  .5
.#! #$3:1/ +%9)1 !" %#-%6# ,"' !& 2!.9! 2#"%.2

+#2*( !" #10. <& !"

 !:1%3 .9"%                                        #(%!0 3#0,1%!
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