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On the Just Distribution of Land  
Use Rights
Ronit Levine-Schnur and Avigail Ferdman

The current system of decision-making in land use law is not transparent and is 
open to bias and personal corruption. This gives rise to the possibility of unequal 
treatment under the law, especially given the judicial reluctance to interfere in 
reviewing the decision-making process. The solution is an auction mechanism 
to overcome these problems, under which the local government would award 
land use rights to the highest bidder, where offers will be examined in light of 
their contribution to the society’s best interest. Such a mechanism would have 
possible benefits in terms of transparency and insurance against favoritism or ar-
bitrariness. This is especially the case where the value of the resource is relative 
and contingent upon spatial, speculative and dynamic variables. 
 The auction mechanism employs a simple metric (i.e., revealed private value 
of the competing claims) by which the local government can give a transparent, 
non-arbitrary, observable, and verifiable response. This mechanism treats each 
and every person’s choices with equal concern and respect. In this sense, it is 
procedurally fair. When we compare potential bidders under such an auction, 
we find that as long as the background of opportunities is fair—i.e., inequality 
in agents’ situation is a result of their own choices—choosing a better positioned 
contender in a bid is justifiable. This conclusion implies a normative consider-
ation in favor of employing the auction tool, if it is conducted between potential 
bargainers that enjoy equality in background conditions and when means for 
offsetting brute bad luck are utilized.

I. Introduction

Legal systems acknowledge that persons, being equal moral agents, are entitled 
to equal treatment by administrative authorities, zoning or planning commissions 
included, and consider the concept of equal protection a fundamental constitu-
tional principle. Scholars have further argued that distributional concerns should 
shape land use law and related areas of property law, such as compensation for 
expropriation and regulatory injuries to private property.1 However, properties 

For helpful comments we thank Simone Chambers, Julian Culp, Chris Essert, Alon Harel, Tamar 
Harel Ben Shahar, Joanna Langille, Larissa Katz, Ayelet Levine-Schnur, Daphna Lewinsohn-Zamir, 
Ofer Malcai, Barak Medina, Blain Neufeld, Ayelet Shachar, Sharon Shakargy, Yahli Shereshevsky, 
Michal Shur-Ofry, Leah Soroko, Ronen Polliack, Saneea Tanvir, and participants in workshops 
held at the Hebrew University of Jerusalem Faculty of Law and the University of Toronto Centre 
for Ethics.
 1. See Frank I Michelman, “Property, Utility, and Fairness: Comments on the Ethical Foundations 

of ‘Just Compensation’ Law” (1967) 80 Harv L Rev 1165 at 1182-83; Daphna Lewinsohn-
Zamir, “Compensation for Injuries to Land Caused by Planning Authorities: Towards a 
Comprehensive Theory” (1996) 46 UTLJ 47 at 53.

Canadian Journal of Law & Jurisprudence XXVIII No.2 July 2015, 317-342
© Canadian Journal of Law & Jurisprudence 2015 doi: 10.1017/cjlj.2015.30

04_Levine_Ferdman_26.indd   317 6/10/15   4:39 PM



318 Levine-Schnur & Ferdman

are different from one another, and land use law is essentially about making dis-
tinctions.2 The justice-oriented distributer might find it difficult to know what the 
appropriated distribution criterion should be.3 Given the fact that courts tend to 
endorse the notion that land use decisions (and distinctions) involve substantial 
discretion and are thus subject to minor, rational basis review,4 rarely have courts 
recognized a claim of discriminatory treatment that was not grounded on personal 
suspected characteristics of the claimant. Clearly, there is no ground for a discrim-
ination claim where, for instance, two developers apply for a special permission 
(spot-zoning) to develop a shopping centre on their respective properties, and the 
city council allows only one shopping centre in that area.5 The question of how to 
justly allocate land use rights in such cases is the focus of this paper. 
 Distributional concerns are especially present and intriguing in the context 
of piecemeal changes (spot-zonings) that result from negotiations between local 
governments and land developers. In such negotiations, which are often used 
nowadays, the local government agrees to amend its existing land use regula-
tions to the requirements of the specific owner, and approves a development 
project proposed by the owner in exchange for in-cash or in-kind contributions 
for public goals.6 In Canadian terms, the local government may agree to pass 
a zoning bylaw authorizing increases in the height and density of development 
otherwise permitted by the bylaw in exchange for the provision of facilities, ser-
vices or other matters by the developer.7 A recent study indicates that between 
2007 and 2011, the City of Toronto entered into 157 such agreements, securing 
a total of $136 million in-cash contributions as well as in-kind benefits of a 
similar total value.8 
 This practice of allocating a greater share of land use rights,9 e.g., in terms of 

 2. The Township of Scarborough v Bondi, [1959] SCR 444 at 451 (“On one side of an arbitrary 
line an owner may be prevented from doing something with his property which another owner, 
on the other side of the line, with a property which corresponds in all respects except loca-
tion, is free to do”). See similarly Village of Euclid v Ambler Realty Co, 272 US 365 at 387 
(1926) (“The line which in this field separates the legitimate from the illegitimate assumption 
of power is not capable of precise delimitation. It varies with circumstances and conditions”). 
See also Wesemann v La Grange Park (Village of), 94 NE (2d) 904 (Ill Sup Ct 1950); Lindquist 
v Pasadena (City of), 669 F (3d) 225 (5th Cir 2012). 

 3. Petro-Canada v North Vancouver (District of), 2001 BCCA 203; Robert G Doumani & Jane 
Matthews Glenn, “Property, Planning and the Charter” (1989) 34 McGill LJ 1036 at 1050 
[Doumani & Glenn, “Planning”].

 4. E.g., Roncarelli v Duplessis, [1959] SCR 121 at 140; Brown v British Columbia (Minister of 
Transportation and Highways), [1994] 1 SCR 420 at 442; Nanaimo (City) v Rascal Trucking 
Ltd, 2000 SCC 13, [2000] 1 SCR 342; Entreprises Sibeca Inc v Frelighsburg (Municipality), 
2004 SCC 61, [2004] 3 SCR 304 at para 21.

 5. Cohen v Calgary (City) (1967), 64 DLR (2d) 238, 60 WWR 720.
 6. On the American practice, see Koontz v St. Johns River Water Management District, 133 S Ct 

2586, 568 US __ (2013); Lee Anne Fennell & Eduardo M Peñalver, “Exactions Creep” (2013) 
Sup Ct Rev 287 [Fennell & Peñalver, “Exactions”].

 7. Ontario Planning Act, RSO 1990, c P13, Section 37. See Ed Morgan, “The Sword in the Zone: 
Fantasies of Land-Use Planning Law” (2012) 62 UTLJ 163 [Morgan, “Land-Use”].

 8. Aaron A Moore, “Trading Density for Benefits: Toronto and Vancouver Compared”, online: 
(2013) IMFG Papers on Municipal Finance and Governance no 13 http://munkschool.uto-
ronto.ca/imfg/uploads/220/imfg_no_13_moorer3_online_final.pdf.

 9. The term “land use right” or “development right” is used to denote the legal right to pursue 
a specified mode of use or construction of an identified property that was granted by an au-
thoritative decision-maker (including the initiation of a new or amended plan, amendments 
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permitting incompatible uses or allowing higher levels of density than currently 
prescribed, may raise problems if the payment (monetary or in-kind) is agreed to 
by the local government and the landowner raises distributional concerns.10 For 
example, not everyone would agree, or could agree, to a deal proposed by local 
government officials that requires a developer to make a substantial monetary 
payment for public uses as a condition for approving her application. Potential 
developers differ from one another in their bargaining resources, and that might 
affect the outcomes of the bargaining.11 A local government might decide with 
whom to negotiate based on purposive discrimination or, maybe no less trou-
bling, on arbitrary considerations.12 Our purpose is to explore these distributional 
concerns from a luck-egalitarian perspective.13 
 This paper argues that the current system of decision making in land use law 
is not transparent and is open to bias or personal corruption. This gives rise to 
the possibility of unequal treatment under the law, especially given the judicial 
reluctance to interfere in reviewing the decision making process. The just solu-
tion is an auction mechanism to overcome these problems, under which the local 
government would be bound to award land use rights to the highest bidder, where 
offers will be examined in light of their contribution to the society’s best interest.  
Such a mechanism has possible benefits in terms of transparency and insur-
ance against favouritism or arbitrariness. That is especially the case when the 
value of the resource is relative and contingent upon spatial, speculative, and 
dynamic variables. 
 The auction mechanism proposes the use of a simple metric (i.e., revealed 
private value of the competing claims) by which the local government can give a 
transparent, non-arbitrary, observable, and verifiable response. This mechanism, 
so we will argue, treats each and every person’s choices with equal concern and 
respect. In this sense, it is procedurally fair. When we compare potential bidders 
under such an auction, we find that as long as the background of opportunities 
is fair—i.e., inequality in agents’ situation is a result of their own choices—
choosing a better positioned contender in a bid is justifiable, and there is no 
discrimination against the worse positioned contender. This conclusion implies a 
normative consideration in favor of employing the auction tool, if it is conducted 

to zoning ordinances, variances and special use permits, and means for rezoning such as con-
ditional use zoning, bylaws, etc). For example, if the local zoning commission approves a 
property owner’s application for rezoning, it grants her a right to use the property or to add 
construction in a manner or for a use that would not otherwise be permitted.

 10. See Re North York Twp, [1960] OR 374, 24 DLR (2d) 12; Eran Kaplinsky, “The Zoroastrian 
Temple in Toronto: A Case Study in Land Use Regulation, Canadian-Style” in Eric Tucker, 
James Muir, & Bruce Ziff, eds, Property on Trial: Canadian Cases in Context (Toronto: Irwin 
Law for the Osgoode Society for Canadian Legal History, 2012) 223 at 243 [Tucker, Muir & 
Ziff, Property]. See also Carlos A Ball & Laurie Reynolds, “Exactions and Burden Distribution 
in Takings Law” (2006) 47 Wm & Mary L Rev 1513 at 1533.

 11. David A Dana, “Land Use Regulation in an Age of Heightened Scrutiny” (1997) 75 NCL Rev 
1243.

 12. Daniel P Selmi, “The Contract Transformation in Land Use Regulation” (2011) 63 Stan L Rev 
591 at 628-30. 

 13. We assume truly consensual and not coercive agreements which reflect an authoritative conduct 
on behalf of the local government. 
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320 Levine-Schnur & Ferdman

between potential bargainers that enjoy equality in background conditions and 
when means for offsetting brute bad lack are utilized.
 The article is organized as follows. Part II provides some contextual back-
ground regarding land use law allocations, and the place distributional concerns 
have taken within this domain. This Part stresses the importance and complexity 
of the distributional concerns in such allocations. Part III argues for the virtue 
of implementing an auction mechanism for making allocation decisions, and re-
flects on this proposal from a Luck-egalitarian approach. Part IV analyzes sev-
eral paradigmatic cases to test the distributional outcomes of an auction scheme. 
Part V briefly discusses potential normative implications of the proposed model. 

II. Land Use Allocations

A. Land Use Law Rationales

Although the practice of implementing land use laws and regulations is a world-
wide phenomenon,14 the justifications for it “remain ambiguous.”15 We can iden-
tify two central types of justifications for land use law. The first is externali-
ty-based, and rests upon the idea that there are market failures where land use 
spillovers are not internalized by those who create them. A regulatory system is 
required in order to avert market failures. Ronald Coase pointed at the reciprocal 
nature of actions, and therefore that the important question is not how we should 
restrain those who generate “externalities,” but rather how to avoid the more 
serious harm that results either from the activity or from its prevention.16 Under 
this understanding, land use laws are justified in as much as they are targeted to 
this end. 
 The second type of justification is public policy-based, which entails social 
engineering and the production of desired spatial or social ends. This rationale 
rests upon a broader normative outlook concerning the function of law in mod-
ern society. This rationale, which can also be referred to as the public interest 
rationale, is open-textured. It paves the way for local governments and the public 
to design different types of land use systems: such as a system that adopts effi-
ciency as the one and only public policy orientation, in which there would in fact 
be no difference between the dictates of both rationales; or a land use system that 
adopts urban justice as its leading orientation, in which strict efficiency consid-
erations are not awarded priority.
 These rationales are not the only ones that underlie land use law; they are, 
however, the most compelling and convincing rationales, as they provide a co-
herent approach to land use law in the most general and comprehensive way.17 

 14. Rachelle Alterman, “Planning Laws, Development Controls, and Social Equity: Lessons for 
Developing Countries” (2013) 5 World Bank Legal Rev 329.

 15. Lee Anne Fennell, The Unbounded Home: Property Values Beyond Property Lines (Cambridge: 
Harvard University Press, 2009) at 69.

 16. RH Coase, “The Problem of Social Cost” (1960) 3 J L & Econ 1 at 1-2 [Coase, “Social Cost”].
 17. Other proposed rationales have included the claim that zoning law clearly defines presumptive 

rights of property ownership, allowing for accuracy in evaluating property as an investment. 
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Pointing at these justifications for land use law does not eliminate the possibility 
that the practice of planning, rather than the mandatory demand for planning to 
precede land uses, has intrinsic value. Thinking before acting, which is the main 
purpose of planning practices, can provides knowledge and opinion of various 
kinds as well as understanding of the meaning and expected outcomes of a cer-
tain act.18 
 As a consequence of the broad-scoped rationales for land use laws, and with 
reference to the lack of constitutional status for property rights, Canadian courts 
have refused to develop a strong constitutional doctrine of compensation for in-
juries to land caused by zoning restrictions. The courts have also rejected the 
availability of distributive claims for aggrieved owners.19 For instance, in one 
case, the city of Vancouver adopted a development plan that effectively froze the 
development of a certain parcel of land owned by a railway company, and then 
restricted the use of the land to noneconomic uses. The Supreme Court of Canada 
disagreed with the railway company’s claim that the city’s conduct amounted to 
an effective taking of the property in question, noting that the development plan 
did not remove all reasonable uses of the property and that the regulatory body 
had not acquired an interest in the property.20 The decision stands as an example 
of the Supreme Court’s continuing refusal to intervene in the relationships be-
tween private property owners and public authorities, leaving it to legislatures 
and to the democratic process.21 

B. Allocative Modes of Land Use Rights

The question of just distribution in land use allocations is manifested in each 
of three allocative scenarios of land use rights.22 The first scenario involves the 
initial allocation of land use rights that takes place with the implementation of 
the first zoning scheme or comprehensive plan. The distributional concern which 
arises here is the extent to which the shift from a no-restrictions mode to a restric-
tions mode creates distributional issues. The second scenario involves changes 
or updates to zoning schemes that are the result of a governmental policy change 

This effect is presumably the initial justification for property rights generally. See Joseph 
William Singer, “The Rule of Reason in Property Law” (2013) 46 UC Davis L Rev 1369 at 
1409. See also Stewart E Sterk & Eduardo M Peñalver, Land Use Regulation (New York: 
Foundation Press, 2011) at 1-5.

 18. “Knowledge and true opinion of various kinds, understanding, wisdom” are detailed in 
Frankena’s comprehensive list of intrinsic goods. See William K Frankena, Ethics, 2d ed 
(Englewood Cliffs: Prentice-Hall, 1973) at 87-88.

 19. Mariner Real Estate Ltd v Nova Scotia (Attorney General) (1998), 65 DLR (4th) 727, 168 
NSR (2d) 1; Cherie Metcalf, “Property Law Culture: Public Law, Private Preferences and the 
Psychology of Expropriation” (2014) 39 Queen’s L J 685 at 697-99. 

 20. Canadian Pacific Railway v Vancouver (City), 2006 SCC 5, [2006] 1 SCR 227. See Russell 
Brown, “The Constructive Taking at the Supreme Court of Canada: Once More, Without 
Feeling” (2007) 40 UBC L Rev 315 at 355.

 21. Douglas C Harris, “A Railway, a City, and the Public Regulation of Private Property: CPR v 
City of Vancouver” in Tucker, Muir & Ziff, eds, Property, supra note 10, 455 at 474-77. See 
also, Douglas Harris, “Opinion: City, CPR Need to Get on Same Side of Arbutus Corridor 
Tracks”, Vancouver Sun (3 June 2014).

 22. Compare Doumani & Glenn, “Planning”, supra note 3 at 1053-55.
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322 Levine-Schnur & Ferdman

or a planning commission decision to change the prevailing restrictions, usu-
ally for a large area and not per parcel. These changes might create value for a 
certain owner, while devaluing the holdings of other property owners, or they 
could either uniformly value or devalue all the properties to which the scheme 
applies. Finally, the third allocative scenario concerns piecemeal changes to zon-
ing schemes that follow a request from a property owner. These changes might 
create value for the applying owner and add or decrease value to other proper-
ties, and they might affect the possibilities for future development for others. 
In this common and typical scenario,23 which we will also refer to as concrete 
adjustments, the approval of the owner’s request by the planning commission 
might be conditioned upon her fulfillment of development charges or exactions 
requirements or her consenting to provide certain public contributions that have 
been negotiated with her by the local government. The public contributions are 
usually perceived as means to overcome the negative effects which the develop-
ment project would have on its surrounding, though arguably there are no strict 
boundaries to what can be agreed upon between the developer and the local gov-
ernment—as long as the developer truly agrees and the contributions generated 
are utilized for public purposes.24

 With regard to the first and second scenarios, the differences between them in 
terms of the distributional issue are rather minor. Both of them involve a decision 
to implement an original scheme (or an amendment to it) that has positive value 
for some and negative value for others. One question which arises in this context 
is whether drawing the line between zoning categories or permitted uses is fair. 
The courts evaluate such claims by focusing on whether there was a rational and 
reasonable basis for the decision. If there is such a basis, then it is not a matter of 
equals being treated differently. 
 Clearly, a personalized (intentional) basis for a land use allocation, which 
rests upon the characteristics of a certain type of property owners, would not be a 
generally convincing rationale nor would it be considered reasonable. But, what 
if the allocation is to an entire neighborhood that just so happens to be inhabited 
mostly by whites, and there is no allocation to other non-white neighborhoods? 
Or, what if an allocation has distributive effects, such as for instance when bans 
on maximal units per parcel place an exclusionary burden on those who cannot 
afford anything but multi-family housing?25 It seems that given the suspicious 
outcomes the threshold for establishing that these allocations are justified should 
be higher, and that it requires something different than the standard response that 
the court is not a superzoning commission. Another question is what would be 

 23. Carol M Rose, “Planning and Dealing: Piecemeal Land Controls as a Problem of Local 
Legitimacy” (1983) 71 Cal L Rev 837 at 841 (referring to piecemeal changes as “the everyday 
fare of local land regulations”); Fennell & Peñalver, “Exactions”, supra note 6.

 24. See Morgan, “Land-Use”, supra note 7; Ronit Levine-Schnur, Agreements between Local 
Governments and Private Entrepreneurs as a Means for Urban Development (LL.D. 
Dissertation, The Hebrew University of Jerusalem, 2014) [unpublished]. 

 25. See, e.g., Village of Arlington Heights v Metropolitan Housing Corp, 429 US 252 (1976), but 
see the exceptional case of New Jersey, as a result of Southern Burlington County NAACP v 
Mount Laurel, 336 A (2d) 713 (NJ Sup Ct 1975). Henry A Span, “How the Courts Should Fight 
Exclusionary Zoning” (2001) 32 Seton Hall L Rev 1.
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On the Just Distribution of Land Use Rights 323

the case when a land use rights allocation is only to members of a distinct minor-
ity, and whether this could be justified as affirmative action. Yet other questions 
concern the ability or desirability of using land use allocations for securing re-
distributive justice considerations. These are important questions which will not 
be directly addressed here. 
 One reason for excluding general redistributive concerns from the current 
discussion is that their presence in land use allocations is not unique to the al-
location of land use rights as such. On the contrary, referring to redistributional 
aspects of one good—land use rights—might be wrong as there is no reason to 
isolate the allocation of this particular valuable from other goods (that the state 
governs their allocation or not). Concrete adjustments, however, accentuate dis-
tributive concerns. It is the concrete adjustment cases that questions of fairness 
are often associated with and debated. 

C. Characteristics of Land Use Rights as Goods

Before approaching how land use rights should be allocated, a few words about 
the character of this good are required. 
 A land use right is intrinsically correlated with the location of the property 
to which it is allocated. The economic, social, and cultural value of a certain al-
location cannot be a-contextual; it will always have reference to the locational 
characteristics of the property. Given that no two properties are identical, for the 
very least because of their different geographical locations, then no two land 
use allocations are identical. For example, the same right (or privilege) to build 
a twenty-floor high-rise for residential use, if applied to different areas of a city, 
would create different benefits (and burdens) for the landowner, her neighbors, 
and the community, regardless of the owner’s acts or subjective perceptions. 
To illustrate, in one part of the city, a high-rise constructed according to that 
allocation would be occupied by low-income residents. This might lead to a 
“white-flight” of nearby residents and the gradual deterioration of the surround-
ing neighborhood.26 However, the same allocation in another part of a city could 
attract a high-income population. This might lead to a gradual rise of nearby 
property prices and eventually to the “gentrification” of the area.27 
 We cannot anticipate the effect of the allocation, in advance, on all cases or 
on a large proportion of them.28 With this type of allocations there is something 
independent of the owner’s subjective will or capabilities; something that is 
related to the spatial feature of the good, which makes its value a function of 
a variety of context-place determinants. One of the reasons for that is that an 

 26. See Leah P Boustan & Robert A Margo, “A Silver Lining to White Flight? White Suburbanization 
and African-American Homeownership, 1940-1980” (2013) 78 J Urban Econ 71.

 27. E.g., David Madden, “Gentrification Doesn’t Trickle Down to Help Everyone”, The Guardian 
(10 Oct 2013). 

 28. For example, we cannot anticipate the effect of adding 50% of existing land use rights through-
out the city. For some properties, this allocation would translate into a million dollars of added 
value, while for other properties it would mean no or little added value because the value of 
these properties is so low.
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allocation of land use rights does not imply the right-holder’s duty to act upon 
that allocation, to actually execute it and develop what was permitted, imme-
diately or ever.29 Even though owners might have a moral duty to realize their 
rights in a way that considers the needs of others, right holders also have a right 
to violate their own duty and not execute a land use allocation.30 This, however, 
does not exclude the possibility that postponing the execution of an entitlement 
will affect its value. Assume, for example, that there is an update to the zoning 
or planning scheme that is in force, according to which the zoning commission 
will allow anyone who asks for it to add up to three storeys to their building, to 
a maximum of 6 storeys, as long as the total number of residential units in the 
area does not exceed a certain number X. This constraint is rationally justified 
in terms of the overall capacity and saturation potential and quality of life stan-
dards. The outcome of this limitation is that not everyone will be able to build 
additional storeys, but rather only a certain portion of the owners will be able to 
do so. One could decide at a certain point in time not to add the permitted sto-
reys, or to add only one or two of them now, and that would affect the residual 
number of overall “available” units. Ultimately, some buildings might “leave” 
the market if they are transferred to other uses, or they may be demolished. 
Eventually, my ability to execute or to value the scheme’s amendment and the 
land use allocation depends not only on my decisions but also on others’ deci-
sions, in a way that evolves over time. There is thus an additional element of 
timing that determines the value of an allocation, which means that foreseeing 
its future effects is no more than mere speculation. 
 Besides the fact that an allocation of land use right is sensitive to spatial con-
sideration, an additional characteristic of land use rights is their speculative val-
ue. Land speculators often invest in properties given their evaluations about the 
future value of the properties. Sometimes, speculators strategically buy proper-
ties to keep them off the market until they can maximize profits on resale.31 The 
questions regarding what type of property one wants to purchase, when, where 
and for what price, is determined by speculators upon calculating the risks for 
future demographic and social and other changes.32 
 When aiming for a just distribution of land use rights, the characteristics 
which we discussed—spatially-related value, speculative value, value which is 
sensitive to other people’s actions, etc.—create an immanent difficulty with the 

 29. Only a handful of cities, most of them in Pennsylvania, USA, employ some version of land 
value tax, levying the unimproved value of the land. Such a property tax creates incentives to 
actually execute a land allocation if it is an initial allocation, but the tax is not higher if an op-
tional, potentially value-improving allocation is not in fact utilized. On Henry George’s advo-
cacy of a land value tax, see Henry George, Progress and Poverty: An Inquiry into the Cause 
of Industrial Depressions of Increase of Want with Increase of Wealth: The Remedy (Garden 
City, NY: Doubleday, Page & Co, 1879); Gary Sands & Mark Skidmore, “Making Ends Meet: 
Options for Property Tax Reform in Detroit” (2014) 36 J Urb Aff 682.

 30. See Jeremy Waldron, “A Right to Do Wrong” (1991) 92 Ethics 21; David Enoch, “A Right to 
Violate One’s Duty” (2001) 21 Law & Phil 355.

 31. CE Elias, Jr & James Gillies, “Some Observations on the Role of Speculators and Speculation 
in Land Development” (1965) 12 UCLA L Rev 789 at 792. 

 32. See Daphna Lewinsohn-Zamir, “More is Not Always Better than Less: An Exploration in 
Property Law” (2008) 92 Minn L Rev 634.
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On the Just Distribution of Land Use Rights 325

metric under which the fair distribution of outcomes will be tested. In order to 
bridge over this difficulty of comparing the added value a certain allocation con-
fers on different properties, we suggest that concrete adjustments to land use 
restrictions as applied to a property will take place only after an auction was set 
between potential interested owners. Such a bidding scheme could enable all in-
terested persons to set a tag price and enable them to properly regard the specific 
characteristics of land use rights. Would such a bidding be considered as a just 
means for distribution? This is where we head next. 

III. An Auction as a Basis for Allocation of Resources

A. Auction and Just Distribution in the Context of Land Use Law

In order to address just distribution concerns regarding allocations of land use 
rights, we propose that an allocation of land use rights in concrete adjustment 
cases requires the local government to employ an auction mechanism before 
determining which property would gain the allocation and on what conditions. 
The general idea is that when the local government receives an application for 
allocation of land use rights (which are not already secured by the existing land 
use regulation as it applies to the property), it would publish a notice to the 
public, inviting other property owners from the area to apply for that allocation 
or for a similar one, dependent on whether only one or more such allocations 
can be granted. The boundaries of the relevant “area” should be determined ac-
cording to planning, social, or other relevant considerations. In this auction-like 
procedure, the competing developers would be required to announce not only 
their desired allocations, but also the price—in terms of in-kind or in-cash public 
contributions—that they are willing to pay. 
 After a general notice is made to the public about the government’s intention 
to conduct a bid for an additional allocation of rights, the developer who made the 
initial proposal and any other interested party could have the option of discreetly 
interacting with the local government’s officials within a constrained period of 
time. All proposals would need to be submitted by a certain date and then revealed 
to the public. Our solution is not absolutely impractical. Formal planning proce-
dures provide us with the opportunity (and the obligation) to let the public know 
about the government’s intent to enact by-laws. The planning commission would 
have to consider the proposals submitted within the framework of the formal pro-
cedure for planning (hearing, public consideration, etc.). In addition, the usual 
regulations that apply to governmental bidding should apply for this bidding as 
well, with respect to all relevant issues, such the option for renegotiation, judicial 
review, etc. If the winning bidder differs from the developer who initially made 
the proposal, the winner should be given time (secured appropriately) to submit 
a detailed plan for approval. The local government should also have the power to 
initiate bidding in a certain designated area, if it wishes to develop that area. This 
very brief account should suffice, assuming that it is enough to enable us to further 
craft a land use system that in fact endorses such a bidding mechanism. 
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 It could be objected that the auction mechanism is a market-based solution. 
If this is true, then the question which arises is what exactly is land use regu-
lation doing here? If we need land use laws to correct a market failure, why 
resort to market forces so as to resolve the problem? In different words, why 
do we need any land use restriction in the first place? As noted earlier, land use 
laws are required because transaction costs prevent efficient bargaining over 
land use. It is only when the local government is presented as the qualified 
representative of the public interest, that market oriented considerations of all 
relevant factors are receiving their proper place. The following words aims to 
explain that in some detail. 
 Under the Coase theorem,33 in a world of zero transaction costs the initial allo-
cation of rights—between the private owner and the community—is immaterial, 
as long as potential Pareto improvements are available. Therefore, according 
to this view, if people and communities could negotiate the use of every right 
(or stick, in the “bundle of sticks” metaphor),34 the result would be efficiency.35 
Contrarily, if zoning restrictions cannot be bought and sold, then the Coaseian 
conditions do not hold and inefficiency is inevitable.36 It is inevitable, because 
it is hard to imagine that the initial allocation will be optimal, given information 
limitations, the dynamic of land uses, political biases in the regulation process, 
distributional effects, etc. The legal system cannot really delimitate rights in a 
way that brings about greater value of production than any other alternative al-
location, mimicking the result that would be achieved had transaction costs been 
an immaterial factor, even if that is its stated purpose. If development rights are a 
means to advance efficiency, their transferability is necessary. So holds William 
Fischel: “[a]ny existing zoning restriction may be sold by the community,” pro-
vided that minimal legislation is designed to ensure the prevention of fraud by 
officials or developers and the equal treatment of landowners in the same zoning 
district.37 If substantial gains are achieved through trading zoning prohibitions 
with the affected landowner, then clinging to minimization of externalities as the 
only justification for zoning leads to social waste.38 
 The questions to consider are who should be given the initial entitlement and 
how this entitlement should be protected. As discussed above, whether rights are 
in the hands of a property owner or in the hands of the government is a matter 
of calculation where the greatest value will be generated, while the option of 
future transactions (if their gains are higher than the transaction costs associ-
ated with them) remains regardless of the initial entitlement (albeit with some 
reservations). We can think of four alternatives to the allocation of rights. Land 
use rights can rest in the hands of the city (the local government) and become the 

 33. Coase, “Social Cost”, supra note 16.
 34. See Michael A Heller, “The Dynamic Analytics of Property Law” (2001) 2 Theor Inq L 79.
 35. Cf Thomas W Merrill, “The Economics of Public Use” (1986) 72 Cornell L Rev 61 at 64.
 36. Brendan O’Flaherty, City Economics (Cambridge: Harvard University Press, 2005) at 176; 

William A Fischel, “Introduction: Utilitarian Balancing and Formalism in Takings” (1988) 88 
Colum L Rev 1581 at 1583.

 37. William A Fischel, “Equity and Efficiency Aspects of Zoning Reform” (1979) 27 Pub Pol’y 
301 at 322 [Fischel, “Equity and Efficiency”].

 38. Ibid at 305-06. 
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landowner’s property if one buys them in exchange for a sale price as determined 
by the city (if the entitlement is protected under a property rule) or by collective 
valuation such as offered by courts (if the entitlement is protected under a li-
ability rule).39 Contrarily, land use rights can rest in the hands of the landowner 
and become the city’s property if it buys them in exchange for a sale price as 
determined by the landowner (under a property rule) or by collective valuation 
such as offered by courts (under a liability rule). The concerns which should lead 
us towards the optimal entitlement mode, in terms of the one which leads to the 
greatest value of production, are first and foremost efficiency considerations as 
well as distributional ones, given a world in which transaction costs do exist. 
Within the framework of these concerns, we need to pay regard to transaction 
costs, which when high usually justify deference to liability rules,40 to institution-
al (assessment) costs in case of liability rules,41 including the possibility of courts 
erring in evaluation and the administration costs associated with the need to set 
the terms of transactions,42 to the fact that wealth maximization might depend on 
the ability to develop a certain geographical area under some guidelines which 
might result in holdout or freeloader problems, and to other considerations. 

 Table 1: Optional Models for Allocating Land Use Rights

Initial entitlement is  
in the hands of

The entitlement is 
protected by

The sale price is 
determined by 

The city property rule the city
The city liability rule the courts
The landowner property rule the landowner
The landowner liability rule the courts

What we need in order to craft the best entitlement framework in those terms is 
the relevant empirical data about transaction and related costs,43 which might be 
dependent upon local characteristics (such as statistics about corruption, strate-
gic behavior, socioeconomic characteristics of the relevant landowners and their 
homogeneity, etc.), or a set of assumptions upon which to develop a theoreti-
cal economic model. We will offer neither.44 We can intuitively acknowledge, 

 39. Guido Calabresi & A Douglas Melamed, “Property Rules, Liability Rules, and Inalienability 
Rules: One View of the Cathedral” (1972) 85 Harv L Rev 1089 at 1092-114.

 40. James E Krier, “Property Rules and Liability Rules: The Cathedral in Another Light” (1995) 
70 NYUL Rev 440 at 450-51. 

 41. A Mitchell Polinsky, “Resolving Nuisance Disputes: The Simple Economics of Injunctive and 
Damage Remedies” (1980) 32 Stan L Rev 1075 at 1111.

 42. Louis Kaplow & Steven Shavell, “Property Rules versus Liability Rules” (1996) 109 Harv L 
Rev 713.

 43. Ibid.
 44. Compare Dean Lueck & Thomas Miceli, “Property Law” in A Mitchell Polinsky & Steven 

Shavell, eds, Handbook of Law and Economics Vol I (Amsterdam: Elsevier 2007) 183 at 235; 
Michelle J White & Donald Wittman, “Long-Run Versus Short-Run Remedies for Spatial 
Externalities: Liability Rules, Pollution Taxes, and Zoning” in Daniel L Rubinfeld, ed, Essays 
on the Law and Economics of Local Governments (Washington: Urban Institute Press, 1979) 
13 at 46. 
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however, that requiring the city to interact with each owner over the sale price, 
especially so if set by the owner under a property protection, is not a recipe for a 
functioning low transaction costs society. This is also why in almost every legal 
system (if not all of them) landowners are not considered the owners of unallo-
cated development rights.
 When assigning rights to an administrative body, such as in this case, hold-
ing entitlements (in the form of the ability of landowners to develop their prop-
erties) under a property rule or liability rule is almost the same or at least much 
less divergent than the theory implies. For in both cases, there must be a legal 
standard which determines what is right and wrong for the government to do. 
For instance, let us suppose that development rights are considered to be in 
the hands of the city, under a liability rule. What would be the court’s criterion 
for evaluating the sale price? Ostensibly, they need to identify the fair market 
value of the entitlement. Now, let us further suppose that development rights 
are considered to be in the hands of the city, under a property rule. This means 
that the city determines the sale price. But the city is not a private entity or a 
real estate tycoon, with the right to exercise its freedom and autonomy in de-
termining the sale price. The city must activate its entitlement as required by 
the law. How can the city justify its withholding a development benefit from a 
landowner? The answer must be that public-oriented concerns (particularly of 
efficiency) support the stand the city takes. The city holds the entitlement for 
the benefit of the city’s residents and users, in accordance with what the law 
(the same one as above) prescribes for it. If that is true then the “subjective” 
value of the entitlement is not measured by the same means for both parties—
the city and a private owner. Therefore if the city has the power to set the price 
for the sale of the entitlement, it must do so in accordance with the substantive 
limitations and expectations which would apply had the court been required to 
set the price. 
 In both cases—entitlements to the city under either a property or liability 
protection, though maybe to a greater extent under a liability protection—the 
court needs to know when and how it can justifiably believe that the city’s stated 
purposes are real and not merely strategic. For instance, if the city states that 
it is reluctant to allow a landowner to add another storey to a building unless 
a certain payment is made, the court is required to know whether objecting to 
the asked-for permission is based on relevant grounds (efficient, public-oriented 
considerations) and whether (if we are under a liability protection) the asking 
price addresses, proportionally, the relevant concerns, or is in fact an exploitation 
of the city’s position vis-à-vis the landowner. 
 Intuitively, for the distribution of goods to which no one has a claim-right or a 
justifiable demand, an auction seems to go well with fair distribution. Auctioning 
land use rights fits the idea that land use rights are a public good, owned by the 
community as a set of community or collective property rights45 that rest in the 

 45. Robert H Nelson, Zoning and Property Rights: An Analysis of the American System of Land-
Use Regulation (Cambridge: MIT Press, 1977) at 15-18 [Nelson, Zoning].
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hands of the political apparatus,46 as a qualified representative of community 
members.47 If everyone is entitled to compete for a specific allocation, then we 
have an insurance-like control against favoritism or arbitrary allocations. An 
auction also fits common perceptions about good governance: it supports public 
officials’ decision-making by providing alternatives through a transparent pro-
cess. Finally, auctions are means for extracting more from bidders, in a way that 
benefits the public’s interest. 
 We assume here that no offer would be accepted if it harms the public’s inter-
est. Therefore, for instance, if a developer proposes to pay two million dollars 
but to harm the wellbeing of her neighbors, while another developer proposes 
to pay one million dollars for the approval of a project that would not harm 
the neighbors, then the local government cannot vote for the former proposal. 
A public good problem should not be created if the local government would 
serve, as described above, as the entitlement holder on behalf of its citizenry, 
taking into account all the relevant considerations. Take, for example, the case 
of a developer who wishes to build a factory next to a lake. To build the factory 
requires a change to the zoning laws of the land that the developer already owns. 
The value to this developer is high; let us say $100. Assume there are 1,000 ob-
jectors (people who value the lake for other reasons, such as fishermen, boaters, 
etc.), each of whom incur a small loss of $1 if the factory is built. From a social 
perspective, the factory is clearly socially bad. For this reason, the government 
should not go for an auction for this allocation and thus despite the presence of 
coordination costs, the developer would not be able to build the factory. The lo-
cal government is the one to calculate whether the project, “after the money”, 
after the public contributions suggested by the developer, would overcome the 
preferences of the objectors. For our purposes, we are not intrigued by these 
problems as we assume, recall, that either of the projects which are on the table 
is socially good (based on the local government’s calculations and estimations 
about exactly that). 
 On this ground, we can also reject an alternative objection to the argument in 
favor of auction, which suggests that the developer is aware of the cost of coor-
dination and simply bids $2 in the auction. In such a case, not only do we have 
a socially bad allocation, but the public contribution is minimal and comes no-
where close to covering the marginal external cost. Such cases are by no means 
justified or approved through the auction mechanism. It is not that with the auc-
tion in place the local government may simply auction off everything, bypassing 
the very reasons for government regulation in the first place. To the contrary. 
The auction mechanism proposed here provides a nuanced improvement to the 

 46. William A Fischel, “Zoning and Land Use Regulation” in Boudewijn Bouckaert & Gerrit 
De Geest, eds, Encyclopedia of Law and Economics Vol II (Cheltenham, UK: Edward Elgar, 
2000) 403 at 404; William A Fischel, The Economics of Zoning Laws: A Property Rights 
Approach to American Land Use Controls (Baltimore: John Hopkins University Press, 1985) 
at 33.

 47. Ibid at 88; Nelson, Zoning, supra note 45 at 16 (“[I]n all except a very few instances, local 
legislatures can be counted on to follow the residents’ wishes in administering the zoning of a 
neighborhood”). 
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formal variation of land use laws. It should be installed only in those places 
where the local government has reasons to believe that an allocation would cre-
ate a positive value to the society. The fact that the local government has to 
initiate a public procedure paves the way for greater awareness on behalf of the 
public, which could be translated for a mechanism to reveal not only potential 
developers’ preferences but those of the public as well. 
 Against the pro auction intuitions there are two types of distributional claims 
that might arise. First, persons paying for land use rights might claim unequal 
treatment in case others were granted similar land use rights without payment (“I 
will pay only if you will pay as well”); second, persons without the ability to pay 
for land use rights might argue that their shares would have been greater had they 
had the resources to pay for them. All of the cases which we will be examining 
shortly discuss these two types of claims, and they involve one player against 
one other player. 
 The personalized-type claims we suggest paying attention to are focused on 
differences between individual developers and not on differences between prop-
erties. These give rise to the following objection. Land use rights are property-
related rights. The character of land use rights is their attachment to a particular 
property, not to a particular owner. A change of owners, for instance, does not 
(or should not) give rise to a change in the share of land use rights. The auction 
mechanism treats the differences between properties by giving their managers, 
their owners,48 the opportunity to set their prices for the land use right given 
the value that right would have for a particular property. The auction does not 
eliminate the financial and other differences among property owners, which are 
potential competitors in a concrete bid. Yet, again, it should not. The fact that 
property owners might perceive themselves as unequally treated—that they paid 
“more” than others for the “same” right, or that they could not pay as much as 
others—is unjustified from an equal treatment perspective which targets devel-
opers’ comparative standing vis-à-vis their properties. 
 One could have ended the discussion here, concluding that an auction is the 
only requirement for equal treatment. However, we want to convince those who 
resist the idea that property relations bear distinct in rem characteristics, that 
even on the personalized level the claims for equality are refuted. Taking this 
step will support future applications of the auction mechanism for distribution 
of other resources or rights that are not as attached to real properties as land 
use rights are. The idea of an auction as a means to treat persons equally is not 
original, of course. Ronald Dworkin’s well-known thought experiment utilizes 
an auction as well, to consider the equal distribution of all goods or entitlement.49 
We can draw from Dworkin’s comprehensive analysis some interesting conclu-
sions for our concrete suggestion of auctions for allocation of land use rights. 

 48. See Larissa Katz, “Exclusion and Exclusivity in Property Law” (2008) 58 UTLJ 275; Chris 
Essert, “The Office of Ownership” (2013) 63 UTLJ 418.

 49. Dworkin’s work has attracted many critiques, for instance: Elizabeth S Anderson, “What is the 
Point of Equality” (1999) 109 Ethics 287; Samuel Scheffler, “What is Egalitarianism” (2003) 
31 Philosophy & Public Affairs 5. Nonetheless, we view the basic idea of an auction as plau-
sible and defensible in this context.
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We apply Dworkin’s conditions for auctions as an equalizing mechanism for the 
allocation of a specific good or entitlement. We believe that this method does not 
contradict the notion for an auction for all goods, because especially with regard 
to non-primary goods such as land use rights, there is no justification to bundle 
their distribution with the distribution of all other resources.50 
 Following a short description of the Dworkinian auction, we will analyze 
the moral statutes of the personalized-type distributional claims through several 
illustrative cases. 

B. Dworkin’s Auction

Ronald Dworkin defines equality as equal concern and respect for each and every 
person. Equal treatment means equal concern and respect for persons’ authentic 
choices. This account of equality of resources (EOR) treats persons as equal 
moral agents, each deserving of equal respect and concern for their choices and 
preferences. EOR holds persons responsible for their choices, such that each 
must consider the consequences of their actions with care, for they have implica-
tions for the ability of other equally moral agents to make their own choices and 
act upon them. Not taking people’s decisions seriously would mean that persons 
could claim compensation for unequal success regardless of their own choices 
and decisions. Dworkin stresses two disturbing consequences for such a course 
of action. First, it could create an unequal distributive burden on others who have 
been more responsible with their choices, but who will have to shoulder the bur-
den of compensation regardless of their own responsible behavior. Second, com-
pensation ex post is tantamount to proclaiming the choices that persons previ-
ously made as not morally binding. It would mean that responsibility for choices 
is stripped of its moral role.51 
 The notion of equality of resources begins with a hypothetical auction, in 
which all citizens receive an equal amount of bidding chips. They go on to bid 
for resources, which they value (idiosyncratically), thereby creating differential 
prices of goods according to how others, collectively, value these goods (the 
“opportunity costs” for others). The conclusion of the auction is an “envy test”: 
no one wants to trade their bundle of resources for that of another, because they 
could have had that bundle had they chose to restructure their bid.52 
 Clearly, the result of the auction is uneven resource distribution, in the sense that 
not everybody has an identical bundle of resources to start their lives with. Rather, 
each has a unique bundle of resources they deem equal in value. Nevertheless, it 
is the only distribution that ensures equal concern and respect. Any other metric 
for distribution, such as equality of welfare or wellbeing, demands that the gov-
ernment make value judgments about what is important in life and impose these 

 50. For a similar methodology, see Denis Cogneau & Jean-David Naudet, “Who Deserves 
Aid? Equality of Opportunity, International Aid, and Poverty Reduction” (2007) 35 World 
Development 104.

 51. Ronald Dworkin, Justice for Hedgehogs (Cambridge: Harvard University Press, 2011) at 363. 
 52. Ibid at 356. 
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judgments collectively. It inevitably treats those with other views disrespectfully, 
discounting their choices and preferences as unworthy. 
 Suppose the government decides that the metric for equal wellbeing is the rate 
of success in life goals. In this case, when one does not succeed in her life goals, 
the government should compensate her, either by giving her extra resources or 
by interfering with the obstacles that stood in her way to success. But we can see 
that this metric does two things that are inimical to equal concern and respect: 
first, it implies that the views of persons who do not value wellbeing in terms 
of success are discounted as unworthy. Second, it implies that all instances of 
failure entail compensation, regardless of the agent’s choices and actions. Again, 
this is an instance of unequal respect for those who have been conscious of the 
responsibility for their choices and actions. By equalizing resources or welfare 
ex post, we would be neutralizing the effects of the conscious choices and actions 
that persons have taken, treating them as irrelevant to their lives and emptying 
the value of authentic choice.
 It is important to note that Dworkin’s equality of resources is not laissez-
faire. It does not leave persons to fend for themselves after the initial auc-
tion has ended. Rather, Dworkin builds into the auction model a protective 
mechanism against unlucky events—an insurance scheme. Within this scheme, 
persons bid for insurance against all kinds of idiosyncratically perceived bad 
luck, so that they can use the insurance money in the event of accidents or mis-
fortunes and help themselves get back on track.53 Dworkin makes a distinction 
between brute luck, which is the result of arbitrary accidents, catastrophes or 
certain circumstances (such as contracting a disease or lacking a marketable 
talent), and bad option luck, which is a result of calculated risks or gambles 
(losing money in financial investments, choosing a profession which turns out 
to be unprofitable, etc.). 
 The insurance market ensures equal concern and respect in the following way: 
it allows persons to tailor their insurance according to their idiosyncratic risk 
aversion, thus fully respecting their choices and preferences. Second, it holds 
persons responsible for their choices, because one cannot complain if one’s 
plans have failed—that person has insurance to fall back on. For example, if 
one chooses to pursue an unprofitable occupation but is worried about not be-
ing able to support oneself, then one can insure against unemployment at a pre-
mium one perceives as appropriate to needs and according to one’s risk aversion. 
Aggregated across society, these insurance schemes translate into unemployment 
compensation, medical compensation, etc. 
 Instances of brute luck, including genetic luck, which are not the result of 
conscious choices, can also be insured against: “because the decision to buy 
or reject catastrophe insurance is [itself] a calculated gamble”.54 If someone is 
less talented than others, for instance, it would be morally wrong for society to 

 53. Ronald Dworkin, “Ronald Dworkin Replies” in Justine Burley, ed, Dworkin and His Critics 
(Oxford: Blackwell, 2004) 339 at 349. 

 54. Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Cambridge: Harvard 
University Press, 2000) at 74.
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deal that person fewer resources (less opportunity to achieve financial success, 
all else being equal). Buying insurance against lack of marketable talent would 
solve that problem, by aggregating the premiums of persons who turn out to be 
successful into an income tax and redistributing it to the less fortunate.55

 This approach therefore fits neatly with the requirement from an allocative 
principle that is sensitive to relational, dynamic and speculative characteristics. 
Just as the value of relative and speculative goods is determined according to 
how others value it, the opportunity costs, including the insurance premiums, re-
flect precisely the dynamic feature of the good. Moreover, recall that the require-
ment from the particular good under investigation—the distribution of develop-
ment rights—is that it equalizes treatment and not outcomes. EOR does precisely 
that—it focuses on equal treatment and not on equal outcomes.
 The hypothetical auction (including the hypothetical insurance) assumes an 
ideal world, where the auction can go on undisturbed and there is political com-
mitment to ensuring equal resources distribution. In this ideal world, since equal-
ity is secured, freedom cannot be interfered with and a defensible distribution 
may exist.56 However, the “real real” world rarely exhibits the equality that exists 
in the ideal world.57 Dworkin introduces therefore a bridging principle that takes 
us from the hypothetical world of the desert island to the “real real” world—the 
principle of victimization. This principle sets out to identify those instances where 
liberty is compromised due to a certain constraint in comparison to the liberty one 
would have in a defensible distribution. In a defensible distribution there should 
be no constraints on freedom of choice, because everyone starts with a resource 
bundle which is equal to all other bundles in value. In real life, because equality 
of resources does not obtain, the principle of victimization can tell us whether 
certain constraints on liberty are justified, i.e., as long as they are designed as 
elements in an overall scheme to improve equality. The principle of victimiza-
tion holds that in the “real real” world, loss of liberty is legitimate (only) when 
the (legal) constraint on doing something is meant to improve overall equality. If 
a constraint in real life on private medicine is a part of an overall scheme to sup-
ply better medicine (through improvement of equality of resources), then no one 
should be victimized, because compared to the defensible distribution there is no 
loss of liberty to acquire a certain standard of healthcare.58 
 To illustrate, in a defensible distribution, queue jumping in healthcare ser-
vices would not be available. Therefore, there is nothing wrong with prohibiting 
queue jumping that is bought through private medicine in a “real real” situation. 
Short of abolishing private medicine altogether, certain steps such as prohib-
iting queue jumping are perfectly compatible with equal treatment of persons 
in the “real real” world. Dworkin uses this example to show that the principle 

 55. Ibid at 99-109.
 56. A defensible distribution is an egalitarian distribution which is technically possible, if we dis-

count political obstacles to realizing it. Ibid at 169. 
 57. The “real real” world is our world, fraught with inequalities and injustice, where not only are 

there technical problems with applying the auction, but the political will is also lacking. Ibid 
at 172-73.

 58. Ibid at 178.
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of victimization sets the criteria for evaluating whether overall governmental 
programs, in which certain constraints might figure, may nevertheless serve the 
purpose of striving towards a defensible egalitarian distribution.59 
 The first normative conclusion that surfaces under a luck egalitarian per-
spective is that an auction is fully congruent with granting such indivisible 
goods as development rights. Turning now to analysing the equality demands 
that potential competing developers might be making, we present four illustra-
tive cases which emphasize different aspects of distributional concerns in land 
use allocations and apply to each of them the theoretical approaches we have 
discussed above.

IV. With-in Bidders’ Distributional Concerns

With-in bidders’ substantive unjust distributional claims are legally unavailable. 
A bidder in an auction can argue that another bidder had a better chance to win, 
for instance if one was given an extension to make an offer or got inside infor-
mation about the process. However, bidders cannot argue that they are more 
deserving of the resource at stake than the auction’s winner because they are in 
greater need if needs-based considerations were not part of the auction’s forma-
tion. In that case, the disappointed bidder might have the power to frame a legal 
case against the auction’s formation or the auction’s formatters but not against 
the winner. More generally, property owners are usually immune from claims 
made by those without property regarding the equal distribution of resources.60 
However, claims for inequality are worthy of considering even if the institution 
that decides on these matters is not the judiciary. We therefore suggest consid-
ering the following examples, which illustrate the worlds of within-in bidders’ 
claims for unjust distribution. 
 We propose that before any decision to allocate land use or development rights 
as asked in a concrete application for a zoning bylaw amendment, the local gov-
ernment would conduct a bid procedure. The local government will be required 
to announce its intentions to open negotiations with the developer who made the 
initial development proposal, and will need to invite competing application from 
any other developer who owns a lot in the nearby area. After such an announce-
ment the following bids might occur. 
 In all our cases, against a “big shot” developer stands either a relatively same-
size developer or a smaller developer. The proposed development advanced by 
the “big shot” developer either exhausts development capacity (in the sense of 
saturation potential, quality of life standards, or other planning considerations) 
or it does not. In two of the cases, the one who might raise an unequal treatment 

 59. Ibid.
 60. Exceptional case is Modderklip East Squatters v Modderklip Boerdery (Pty) Ltd, [2004] 

ZASCA 47, where the South African Constitutional Court held that illegal occupants who tres-
passed on private property would not be evicted until the state provides them with alternative 
land or housing. See Gregory Alexander & Eduardo M Peñalver, “Properties of Community” 
(2009) 10 Theor Inq L 127 at 154-60. 
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claim is the developer who will not be able to develop, and in the other pair of 
cases the one who might raise an unequal treatment claim is the winning devel-
oper who will be able to develop, but would be subject to conditions that will not 
apply to others in the future. In Case 1 we have two developers who are both big 
shots. Whoever wins the development bid will have to pay a substantial public 
contribution. There is only this opportunity to develop without exhausting the 
potential capacity. Similarly, in Case 2, the situation is such that one develop-
ment project exhausts all of the development capacity; however, the competing 
parties are a “big shot” developer and a smaller developer. The latter wants to bid 
for the allocation, but cannot provide the public contributions asked for by the 
local government which the big shot developer has no problem agreeing to. In 
Case 3 there are two “big shot” developers. One of them wishes to develop her 
land in a way that would not exhaust all foreseen future allocations of this type 
in the nearby area while the other wishes to develop her land but at a later point 
in time. The former developer is then asked to pay while the latter developer will 
not be asked to do so in the future (due to changes in policy or public needs). 
Finally, Case 4 resembles Case 3 but in this case the future unconditional alloca-
tion is for a smaller size developer. 
 An important note is in order. Even though we have described these examples 
as illustrative, we were unable to think of any other relevant example that pres-
ents problems of the third allocative scenario (concrete adjustments), besides the 
case of two “small” developers. If none of them can offer more than the other, 
then a lottery or any other fair allocation method such as “first in time first in 
right” might work to equalize between them. We also should emphasize that 
although these examples assume only two actors, we could easily multiply the 
number of actors without changing the essence of the potential situations or their 
implications. Naturally we assume that there is no pre-knowledge about financial 
capabilities (the “size”) of the competing developers or even about the future de-
velopment capacity with respect to a concrete proposed development. But if all 
of the possible worlds that will be explored below are adequate in terms of equal 
allocation, then such concrete knowledge is not necessary. 
 For the purposes of our discussion, we put aside some practical considerations 
by presupposing a world without material transaction costs (including bargain-
ing costs) and a world of transparent government where officials act on profes-
sional, not personal, grounds. For this reason, we are not troubled with a case in 
which two developers receive different treatment—one is given the chance to 
gain the allocation for a payment of one million dollars, the other for only half 
a million dollars—because (and only because) the latter is personally related to 
the local government. However, even in the real, far from ideal, and different 
from the imagined “real real” world, adopting our open bidding mechanism as a 
pre-condition for local governments’ authority to facilitate bargains should bring 
better results with respect to distributional concerns. 
 We will now apply to each of the four cases the theoretical approaches we 
have discussed above (defensible distribution, and distribution in the “real 
real” world).
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A. Case 1: Two “Big Shot” Developers; Exhaustion of Development Capacity

In this case there are two property owners, both of whom are “big shot” develop-
ers. One of them, developer X, wishes to develop her land in a way that would 
exhaust all foreseen future allocations of this type (by foreseen future we mean 
5-10 years ahead) in the nearby area. For instance, the proposed development is 
for a shopping center in an area where it is clear that additional shopping center 
would have no viability and would not be permitted due to rational planning con-
siderations. The other property owner, “developer B”, has no interest in advanc-
ing such a development at this time, because of her current financial obligations 
or for any other reason, though she thinks that she would want to execute such 
a development if it were still possible, within a few years. Would granting the 
development rights to developer X constitute an unequal treatment by the local 
government? Alternatively, developer B is economically able and willing to de-
velop now but only if it will not be conditioned on a requirement to supply public 
contributions. Would granting the development rights to developer X, who is 
willing and able to contribute a million dollars (or equivalent services) give rise 
to an unequal treatment claim on behalf of developer B?
 Defensible distribution. In the first variation of this case, the developers dif-
fer in only one respect: they hold different preferences regarding when to apply 
for a development grant. Developer X prefers to develop now, while developer 
B prefers to develop in a few years’ time. Therefore, we contend that they are in 
fact equal in the relevant respects: both enjoy similar economic circumstances; 
both can bid for the resources. The fact that developer B had no interest in de-
veloping now reflects her own choices, and that gives no rise for an inequality 
claim. She has had her opportunity but deliberately chose not to exercise it. In 
the second variation presented in this case, developer B is willing and able to 
develop now, but only if no public contribution is required. The fact that she cur-
rently has less liquid resources reflects bad option luck, which does not justify ex 
post compensation (such as granting her tradable development rights for a future 
use elsewhere, or waiving the public contribution now in the sense of running an 
unconditional lottery between all bidders). 
 Real real world. Both developers are equal in the relevant respects, i.e., their 
differences are a result of differential option luck that is entirely due to their own 
preferences regarding investment and risk taking. Therefore, developer B is in 
no way victimized by the decision to grant the development rights to developer 
X now and thereby exhausting these rights for the foreseeable future. In both 
variations there are no grounds for claiming unequal treatment.

B. Case 2: A “Big Shot” Developer and a Smaller Developer; Exhaustion of 
Development Capacity

In this case there are two property owners, one of whom is a “big shot” de-
veloper (“developer X”), while the other is a developer with more limited re-
sources than X (“developer C”). Developer X wishes to develop her land in a 
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way that would exhaust all foreseen future allocations of this type in the nearby 
area. Developer C also wants that allocation, and applies for the bid as well. 
However, developer C is unable to provide the public contributions asked for by 
the government which developer X has no problem agreeing to.61 Would grant-
ing the development approval to developer X constitute unequal treatment by 
the local government?
 Defensible distribution. In the hypothetical world, developer C would not be 
able to claim that she has been treated unequally. In a defensible distribution, 
developer C would be free, just like anyone else, to employ her resources ac-
cording to her preferences and choices. Save for instances of brute luck, the fact 
that developer C has less dispensable capital now means that she chose to invest 
her resources in other venues. Therefore, in a defensible distribution the fact 
that developer C now has fewer dispensable resources to compete over the op-
portunity for development of the property cannot serve as proof that her liberty 
is compromised. 
 The real real world. Nevertheless, in the real real world, the circumstances 
that determine both developers’ current affairs might lead to a different conclu-
sion regarding the fairness of the outcome (to grant development rights to X). In 
the real real world, we assume that if the developers differ substantially, their dif-
ferences might be a result of the conditions of the real real world—which, recall, 
is fraught with inequalities and injustice, and where not only are there technical 
problems with applying the hypothetical auction (equality of resources), but po-
litical will is lacking as well. 
 Therefore, inequality of resources, when it cannot be traced fully to the agents’ 
own choices, makes the agents unequal in a relevant sense, because it denotes 
unfair treatment based on arbitrary morality. Agents do not start out with equal 
resources, but rather receive their share according to things like luck, talent, mo-
tivation, family background, and cultural background, all of which are morally 
arbitrary (no one chooses to be born to a poor family). 
 Nevertheless, before rendering final judgment that granting the development 
rights to developer X is unfair and unjust, we need to distinguish between two 
background circumstances in which the development grant might be embedded. 
In both cases, we assume that the local government is cognizant of the inequali-
ties and actively looking for ways to reduce them. In the first case, the city in-
tends to construct the bid such that developer C will have equal chances of suc-
cess, off-setting C’s bad luck which cannot be traced to her own faulty decisions. 
This means that the public contribution would be waived, and a lottery would 
be utilized to determine the identity of the winning developer. The reasons for 
the waiver are a concern for the inequalities that X and C start out against and a 
desire to alleviate some of the inequality by allowing C equal chances of success 

 61. The difference between developer X and developer C’s willingness to pay is not ideological. 
It is not that C opposes such governmental behavior. The difference in the willingness to pay 
rests upon the available resources that C has, as well as her estimation of the profit she could 
make, considering the specific characteristics of her property, as well as her experience in 
development projects, financial abilities, etc. 
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in the bid. If, consequently, C wins the lottery, X cannot complain that she has 
been treated unfairly, in the sense that utilizing a lottery and not a bid neutralized 
her advantage, because her situation was unfairly better to begin with. Running 
a lottery and not an auction reflects a genuine concern for alleviating the unfair 
inequalities that C has had to endure. In this case, however, the public interest is 
harmed because a contribution that could have been derived from developer X 
with her consent is withdrawn even if she wins the lottery. 
 In an alternative, preferable case, the local government implements some 
overall plan to alleviate inequalities. These measures are not directly connected 
to land use rights, but nevertheless their aim is to equalize the situations of par-
ties such as X and C, in order to compensate the disadvantaged party for its 
morally undeserved bad luck. One such measure could be a trust fund for small 
developers, to help them overcome their disadvantaged position in the economic 
competition. If such measures are in place, the auction option can be pursued, 
including the requirement to pay the public contribution by whomever propos-
es the better offer. In this case, if X is granted the development rights, C can-
not complain that she has been victimized, because of the implementation of 
complementary measures that are intended to support C in different spheres. 
Nevertheless, if C is granted the development rights, X’s claim that she has been 
victimized would depend on the degree of support that the complementary mea-
sures actually do achieve. If the complementary measures are such that they 
move C’s circumstances beyond X’s, then X can legitimately claim that now she 
has been victimized.
 It is important to note that there are two sorts of local government interests 
at stake here. The narrow interest is to receive X’s contribution immediately. 
Certainly this is more hassle-free than setting up a comprehensive support sys-
tem for small developers, etc. Nevertheless, the wider interest any local govern-
ment should have is to achieve equality across the board, and a support system 
could do just that. Even though local governments are preoccupied with immedi-
ate, pressing problems, long-term considerations should also have their place, 
particularly with respect to planning issues. The fact that not adopting equalizing 
measures (such as small developers fund) would deprive local governments of 
the ability to extract public contributions in some cases (which cannot be antici-
pated in advance), might create an incentive to adopt such measures. 

C. Case 3: Two “Big Shot” Developers; Development Capacity not Exhausted

In this case, there are two property owners, both of them “big shot” developers. 
One of them, developer X, wishes to develop her land in a way that would not ex-
haust all foreseen future allocations of this type in the nearby area. For instance, 
the proposed development is for a shopping center in an area where it is not clear 
that an additional shopping center would have no viability and not be permitted. 
The other property owner, “developer D”, has no interest in advancing such a 
project now, in her current financial position or simply because she so desires, 
though she thinks that she would ask for it, if it were still possible, within a few 
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years. Would granting developer X development rights subject to a bargaining 
process—in which the parties agree that developer X will contribute a million 
dollars as a condition for approving the application—and then granting a similar 
allocation to developer D a few years later, but this time unconditionally (without 
making her provide the public contribution),62 constitute unequal treatment by 
the local government? 
 The rationale for handling the claims in this case resembles the rationale of 
case 1. In both cases the agents are equal in the relevant respects. Their economic 
circumstances are similar, in the sense that they can both compete in principle. 
Their differences result from past or current choices taken against similar cir-
cumstances, and hence merit no preferential treatment. 
 Defensible distribution. In a defensible distribution, if X gets the develop-
ment rights now subject to paying the public contribution and D gets a develop-
ment grant in the future unconditionally, the outcomes reflect the agents’ choices 
against a background of aggregate opportunity costs. To illustrate: the reason for 
constructing the auction now so that it includes a public contribution rests on the 
benefits that the development will capture from public amenities, and which the 
general public wants to be compensated for. The negotiation therefore reflects 
the current desire of X to develop against the reasonable price that the city is 
willing to accept for granting the right to develop. In a few years’ time circum-
stances may change, so that these benefits are no longer present, or, alternatively, 
the preferences of the public may change so that people would value an addition-
al shopping center more than they valued the first one, and are willing to allow 
it at a lower price (by waiving the demand for a public contribution) than they 
accepted for the first. Therefore, if D gets the development rights in the future 
unconditionally, it will merely reflect the changes in the aggregate opportunity 
costs. Developer X will not have been treated unfairly. 
 The real real world. As in case 1, since both developers are equal in the rel-
evant respects, i.e., their differences are a result of differential option luck that 
is entirely due to their own preferences regarding investment and risk taking. 
Therefore, developer X is in no way victimized by a future decision to grant 
similar development rights to developer D without having to pay a public 
contribution. 

D. Case 4: A “Big Shot” Developer and A Smaller Developer; Development 
Capacity not Exhausted

In this final case there are two property owners, one of whom is a “big shot” 
developer (“developer X”), while the other is a developer with more limited 
resources than X (“developer E”). Developer X wishes to develop her land in 

 62. The idea is that once the area has changed and the first developer’s contributions were pro-
vided, there is no more need or justification to extract public contributions from developers to 
follow. Other reason for not asking future developers to make contributions might be a policy 
change by the local government, due to changes in the general attractiveness of the city or 
other socio-economical transitions.
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a way that would not exhaust all foreseen future allocations of this type in the 
nearby area. Developer E also wants that allocation, and applies to the auction as 
well. However, developer E is unable to provide the public contributions asked 
for by the government which developer X has no problem agreeing to. Would 
granting the development rights subject to a bargaining process between the lo-
cal government and developer X—in which the parties agree that developer X 
will contribute a million dollars as a condition for approving the application—
and then granting a similar allocation to developer E, at the same time or even a 
few years later, but this time unconditionally, constitute unequal treatment by the 
local government? 
 Defensible distribution. In a defensible distribution, granting the future devel-
opment rights to developer E who would not be subject to any public contribu-
tion is perfectly fair. Making E pay the same public contribution that X is paying 
now reflects unequal treatment, and would be equivalent to awarding ex post 
compensation to developer X. This is because it would be a distortion of the op-
portunity costs of the entire body of metropolitan citizens, which, in the future, 
will have reflected a change of preferences and a greater demand for the develop-
ment together with a willingness to accept the externalities that accompany it. 
 The real real world. In this case, the fact that developer E will win a future 
allocation unconditionally (no public contribution) makes her equal to X in the 
relevant respect—equal potential in winning a development allocation. The fact 
that the developers are not equally situated financially does not seem to reduce 
E’s prospects of winning the future auction if the aggregate opportunity costs in 
the future reflect a greater demand for the development (manifested by waiving 
the public contribution). And again, as in case 3, the fact that in the future the 
demand for the development will be such that aggregately the local government 
will be willing to forgo the public contribution does not mean that conditioning 
X to pay a public contribution now victimizes X in any way.

E. Concluding Remark

In summary, we have shown that under equality of resources, in a defensible 
distribution in all of the cases equality claims should be rejected. That is on the 
condition that the differences between the developers are due to prudent choices 
and (in cases 3 and 4) the future waiver of requirement to make a contribution 
to the public is in response to changes in overall preferences. In the “real real” 
world account, where a smaller developer bids against a bigger developer and 
loses due to her inability to provide equivalent public contributions, complemen-
tary measures must be utilized to reduce inequality. 

V. Potential Normative Implications and Conclusion

The current state of affairs with regard to piecemeal changes that pertain to 
land use rights is that there is no law. Local governments’ authority to condition 
project’s approval upon the developers’ willingness to commit to certain public 
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contributions is either statutorily unclear (in the US) or insufficiently detailed 
(in Canada). This situation gives rise to vocal opposition to such bargains that 
is sometimes dressed in inequality clothing. Courts’ inability to assess the desir-
ability in terms of public interest of approving proposed development projects 
and the existent of procedural limitations such as of standing, make it virtually 
impossible to seriously evaluate such claims. 
 At the heart of our analysis lies the proposal that in cases of piecemeal 
changes to land use allocations, an auction must be present prior to the local 
government’s decision whether to accept the development proposal and at what 
price. Adopting this proposal would not require that much: planning procedures 
already require a public notice and hearing, before the city council makes its 
decision. Conducting a bidding prior to determining whether to accept an appli-
cation for a piecemeal change would require the local government and city plan-
ners in particular to consider alternatives to a requested permission to amend the 
zoning scheme. The local government and the public could have the chance to 
appreciate different visions for a certain area, and to assess the commensurabil-
ity of certain developments given the developers differing suggestions about 
the development and the public contributions they will be willing to make. A 
bidding process would force greater transparency on the part of local govern-
ments and a greater opportunity for the public to review their representatives’ 
decision-making.
 The discussion of the illustrative cases has pointed out the conditions for 
viewing bidding as a fair treatment under equality of resources, an approach 
that is the most relevant in this context. We have argued that bargaining does 
not necessarily imply inequality if an auction is offered. We have suggested that 
distributional concerns can—and arguably, should—be taken seriously without 
needing to refer to substantive planning considerations. Having the ability to 
discuss the issue of equal treatment without needing to assess the desirability 
of the development project, as such, facilitates judicial review while reassuring 
local governments’ substantive discretion. There is still a need to work on the 
details of how to implement an auction mechanism and how to create the means 
to compensate for brute luck. The overall picture we have aimed to portray is that 
distributional concerns, even if taken seriously, do not eliminate the normativity 
of the bargained for piecemeal changes if an auction procedure is in effect. 
 In order for allocations to be equal where bidders are non-homogenous, com-
pensating measures against brute bad luck should be imbedded. However, a per-
son’s claim that no such measures were taken by the local government would 
not entitle that person to win the auction in which another person had forwarded 
a better offer. The doctrinal resistance to intervene in the substantive planning 
or discretionary matters raised in concrete land use cases, which have led to the 
dead letter status of equality claims in land use law, should not be abandoned. 
The role of the courts is to enforce the local government’s duties to possess the 
means to minimize inequality—such as auction, transparency, and compensation 
measures. Failing to fulfill these demands might put at risk the moral legitimacy 
of land use allocations, even if these do not amount to a private claim for a 
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specific allocation. Judicial persistence on adopting such means to mitigate in-
equality would not only benefit society’s overall equality but would also fortify 
political awareness and public debate concerning the city’s development.
 William Fischel, a prominent law and economics land use scholar, wrote 
many years ago that “equal treatment of landowners would mean that each would 
be entitled to the same terms of the sale, not that each would be able to obtain 
rezoning for the same price. Conditions may change over time, requiring differ-
ent sale prices for the same rezoning”.63 Our investigation of the issue of equality 
in land use allocations has brought us to a similar conclusion: the fact that not all 
would be entitled to a land use allocation for the same price (or at all) does not 
contradict equality, as long as all relevant actors can participate. The most im-
portant thing, from the point of view of equality, is that all landowners will have 
the same opportunity to present their bidding prices and that off-setting measures 
will be available to compensate for brute bad luck. 
 In analyzing the illustrative cases we have assumed a perfect realistic world 
(a “real real” world), in the sense that a bid is indeed a bid: the decision-making 
process is transparent, not biased or personally corrupted in any way. When 
such conditions are obtained we can see that, under the frames of luck egalitari-
anism, if inequality in agents’ resource holdings is a result of their own prudent 
choices then bargainers are justified in choosing a better positioned contender, 
and there is no discrimination against the lesser positioned contender. By no 
means are we blind to the fact that a perfect administrative world of that kind 
is nonexistent. Minding the problem of second best,64 we suggest that crafting 
a procedure that reflects the essence of such a perfect system and enforcing it 
in the real world is morally preferable to and ultimately easier than accepting 
the unequal current situation where personal or political preferences of public 
officials are concealed behind discretionary development decisions that are not 
subject to judicial review. 

 63. Fischel, “Equity and Efficiency”, supra note 37 at 322.
 64. RG Lipsey & Kelvin Lancaster, “The General Theory of Second Best” (1956) 24 Rev Econ 

Stud 11.
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