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When Equality is on Both Sides of the Scales: The
Muslim Headscarf as a Case Study

Tamar Hostovsky Brandes

In recent years, the European Court of Human Rights has addressed on several
occasions the question of whether domestic laws prohibiting wear of the Muslim
headscarf or the veil violate the European Convention on Human Rights. Generally,
the Court framed the legal question at stake predominantly as one of freedom of
religion. Accordingly, much of the legal scholarship on the ECHR’s rulings critically
examined the manner in which the Court interpreted freedom of religion in general
and the freedom of religion of Muslim women in particular. The implications of the
headscarf ban on other rights, such as the right to education and the right to equality
was perceived as a secondary issue.

This article examines the violation of the right to equality embedded in the
headscarf and veil bans. The article argues that in the headscarf/veil cases the
principle of equality is placed on both arms of the scale, that is, both the petitioners
and the respondents rely on it for support. | contend that this situation is not
necessarily a result of the abuse of the principle of equality. Rather, each of the parties
relies on a different facet of equality. While the petitioners rely on the individual right
to equality, the respondents focus on equality as a constitutional value. The
headscarf/veil ban is thus a case study of a legal norm that may advance one facet of
equality while violating another facet.
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