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The English version of this Decision immediately follows.
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The Interdisciplinary Center Herzliya

October 27, 2013

Disciplinary File No. 30/2013
In the Matter of Student A — (Hereinafter: The Accused Student/The Student)

Decision

Introduction

1.

The

The case under discussion concerns a Student at the Interdisciplinary Center (hereinafter: The
Accused Student/The Student). A complaint was filed against the Student accusing him of
committing offenses under clauses 2(a), 2(d), 2(f), 2(1) and 2(r) of the Disciplinary Regulations
of the Interdisciplinary Center (hereinafter: "The Disciplinary Code"). The Student has been
accused of copying on a homework assignment that he submitted, whereby great similarity was
found between his work and an assignment submitted by another student in the course
(hereinafter: "Student B").

Three hearings were held concerning the case under discussion with the participation of the
Honorable Complainant, Ms. Orly Shaked (hereinafter: "The Complainant"), Adv. Iris Ilotovitz-
Segal, the Legal Counsel for the Interdisciplinary Center, Ariella Rada and Shir Peer, Committee
Coordinators, the accused Student, the Student's Legal Counsel and the undersigned.

Facts in this Case

The matter before us concerns an assignment in an academic course that constitutes 5% of the
final grade in the course. The assignment which is the matter under discussion in this case is one
of 4 assignments the students were required to submit. The material the students had to read in
order to prepare the assignment was given by the lecturer of the course and it included a short list
from the course syllabus. The scope of the work was about 1.5 pages.

The Accused Student and Student B, studied together during their studies toward their degree and
they belonged to the same "study group". This was also the case when they prepared the
assignment which is the subject of this hearing. The day before the assignment was submitted,
the two students spoke on the phone for a long time. During their conversation, they exchanged
ideas and impressions concerning judgments and relevant legal matters as was customary in their
joint work in the study group.

At the end of their phone conversation, the Student proposed that he send the draft of his work of
what he had written till then to Student B and she send him her draft. In response to his proposal
Student B responded that she has no need for his draft but she will send him her draft, by email.
Student B's original work which she submitted to the lecturer thereafter was not sent to the
Accused Student.
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Thus, seemingly the two students wrote a draft of the paper separately which was ready one day
before the date the final assignment was submitted. The two studied and discussed it close to the
time of submitting the paper as two who were part of the same study group. Furthermore, Student
B's paper (and not her final paper) was in front of the Student when he was completing the
writing of his paper.

The Versions of the Parties:

7.

10.

1.

12.

The Complainant and the Legal Representative of the Interdisciplinary Center noted that the
Student's paper was substantially similar to the paper of Student B —regarding extensive parts of
it. A review of the assignment shows that the similarity is expressed in several forms: the order
the subjects were written in the assignment, the sequence of the subjects and the use of identical
words or those rewritten and drafted differently from Student B's assignment.

Even the Lecturer in his testimony testified about the great similarity between the two
assignments. Later in his statements he noted, that when the draft, the design, the order of words
and subjects look similar between two assignments suspicion arises that independent work was
not done by one of the parties and that is his belief regarding the case under discussion (pages 12,
14 of the Protocol of the hearing on June 13, 2013).

Moreover, the Complainant's legal counsel called our attention to the statements of the Accused
Student himself, at the hearing on August 4, 2013 where he admitted that there is indeed a
similarity between the assignments (page 11 of the Protocol of the hearing on August 4, 2013).

In contrast, the Student's Legal Counsel emphasized that the Student completely denies copying
from Student's B's work. The Student's Legal Counsel presented several arguments which explain
the similarity between the assignments. He argued that given that the assignment was between 1
and 1.5 pages only, whereby all the students in the track were required to read the same brief
material, and the paper was full of legal terms, quotes from judgments and sections connecting
the subjects it is no surprise that the students' assignments would be somewhat identical.

Moreover, the case under discussion concerns the assignments of 2 students who participate in
the same study group and who had a long in-depth discussion on the relevant legal issues for this
assignment which provides another reason for the similarity between the assignments. The
Student's Legal Counsel, added and emphasized that even the Lecturer noted, during his
testimony on June 13, 2013 that there can and must be similarity between students' assignments
since the basic reading material required for the assignment is identical (page 18 of the Protocol
of the Hearing on June 13, 2013).

In addition to his above statements, the Student's Legal Counsel disputed the scope of the so
called similar sections of the assignment claimed by the Legal Counsel of the Center. He believes
there are many legal arguments and original wording that do not appear in Student B's work
and/or in the draft of the assignment she sent him by email. To support this claim, the Student's
Legal Counsel added a document summarizing the identical sections and the different sections of
the assignments, and according to his claim, the different sections of the assignments outnumber
the sections that seem identical.
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13. Another fact he emphasized was that there was a substantial difference between the draft of the
assignment which Student B sent the Accused Student and the original assignment she submitted
in the end. The Student's Legal Counsel again argued that the Accused Student was not exposed
in any way whatsoever to Student B's final assignment so there was no possibility for him to
copy from the final work. Student B also testified to this. To support his claim he presented
testimony of Student B who noted that after the telephone conversation that she had with the
Accused Student, whereby she then sent him the draft of her assignment, she sat and worked
many more hours to complete her work on the assignment while changing many parts of the
work, i.e. the same draft she sent to the Student (page 11 of the Protocol of the Hearing on June
13, 2013). Furthermore, Student B also testified that she did not send him her final work.

14. Furthermore, the Student's Legal Counsel claimed that before the two talked, that is the Student
and Student B, in their "study group" the Accused Student had already written a considerable part
of his work after spending vast time reading the study material required for the assignment.
According to his version, it even arises from Student B's testimony that the Student toiled and
worked independently on preparing the assignment including reading the study material and his
command of the material was expressed in the long conversation they had on the phone about the
legal issues raised in the assignment. Thus, in his opinion there was no reason for the Student to
copy from Student B's work since not only did he read the legal material required but he had
already begun to write his assignment. Thus, actually the required mens rea does not exist since
the Student had no intention of deceiving.

15. As for the burden of proof required in academic disciplinary cases, the Student's Legal Counsel
asked to argue that the burden of proof required in cases such as this one is the burden of proof of
beyond reasonable doubt. Among his legal arguments he noted the same legal rules that concern
the high threshold determined in several judgments including: the decision of President Shamgar
in the Government Workers' Disciplinary Appeal 3725/91 Bacharach vs. The State of Israel, as
detailed in the Protocol of the hearing on October 2, 2013 (pages 6-9, 10-15) and its appendices.
It is noted that the Center's Legal Counsel opposed the Student's Legal Counsel regarding this
issue — i.e. the burden of proof required in disciplinary cases including the issue of the mens rea
necessary —which she believes has not yet been finally decided in the court cases. Thus to
provide a foundation for her claims she provided a number of judgments that relate to this issue
as extensively detailed in the appendix attached on October 23, 2013.

16. In summation, the Student's Legal Counsel claimed, as detailed in his main arguments noted
above, the Honorable Complainant did not meet the burden of proof required, which is beyond
reasonable doubt. In his opinion, the Student presented a version which is more than a reasonable
explanation for the similarity that exists between the assignments, which is consistent with
common sense and life experiences (page 6 of the Protocol of the hearing on October 2, 2013).

Decision

17. As for the arguments of the Center's Legal Advisor regarding the burden of proof needed in
disciplinary cases, I believe, in light of the relevant decision as detailed in the different
appendices and especially the judgment of President Shamgar in the Government Workers'
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Disciplinary Appeal 3725/91 Bacharach vs. The State of Israel, that proof beyond reasonable
doubt is the required burden in cases of severe disciplinary offenses.

As stated, the Student is accused of deceiving in order to receive rights at the Interdisciplinary
Center as detailed in the clauses of the offenses mentioned above. Undisputedly this is a matter
of a severe offense in which conviction can have a detrimental effect on the professional and
economical future of the Accused Student. Therefore, in order to convict him, I must be
convinced beyond reasonable doubt that indeed this is the case. And as already stated in Civil
Motion 30165/97 Menachem Eyal vs. The Disciplinary Officer at Haifa University:

"The rule by which accusations against a student must be proven in disciplinary proceedings
in Academics is beyond a reasonable doubt, especially when the case involves a serious offense
and a conviction entails substantial implications in reference to the student."

In my opinion, there is no question that a similarity exists between the assignments and a
complaint against the Student was not filed without reason. Nonetheless, can we state that
beyond reasonable doubt the similarity between the assignments stems from copying and a
deceitful act of the Accused Student? Can we state with certainty that is beyond reasonable doubt
that the Student had the mens rea necessary to commit the offense? Also, is the Student's version
refuted and not consistent with common sense and life experiences? To all these questions I say
no. I will clarify my statement.

The character and essence of the assignment including its brief scope (1.5 pages); the uniform
and small amount of reading material; very brief legal wording and writing including quotes from
judgments, inter alia, led to the similarity of the assignments. Likewise, the circumstances of the
case in which the 2 students belong to the same study group who toiled and worked jointly while
preparing their legal arguments and while writing the assignment also contributed to the
similarity between the assignments.

As stated, in light of the character of the work and the circumstances listed above, is copying
undoubtedly the only conclusion that can be made in this case? For this matter the words of
Honorable Justice Proccacia are relevant:

"Circumstantial evidence, in contrast to direct evidence, does not directly prove the facts
requiring proof, but rather they prove other facts, from which we can deduct a conclusion
concerning the existence of facts requiring proof... a judicial decision in criminal proceedings
which relies on circumstantial evidence, is supposed to examine whether the combined
evidence indicates criminal liability of the accused at the required level of certainty, or there is
reasonable doubt about his liability. The lack of reasonable doubt in reference to
incriminating circumstantial evidence means _that the only logical conclusion which can_be
reached from the evidence is that the accused is criminally liable, and no other reasonable
explanation that refutes criminal liability can be deduced from the circumstantial evidence.
Reasonable doubt may arise from the circumstantial evidence when a conclusion can be
reached that corresponds with the accused's innocence, when the probability of its existence is
substantial, and is not negligible or imaginary. This possibility must reasonably hold in the
evidence and must meet the common-sense and life experience tests. Namely, in_order to
determine a _convictional finding based on circumstantial evidence, the combination of the
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evidence must lead to the incriminating conclusion being the only reasonable possibility. If
another_reasonable conclusion _exists, which _is real and not_imaginary, that does not
incriminate the accused, then he should be acquitted.' (The bold print and underlines do not
appear in the original text, S.M.; Criminal Appeal 2132/04 Kais vs. The State of Israel).

Certainly we cannot state that the other conclusion whereby the similarity between the
assignments stem from the character of the assignment and the circumstances of this case
detailed above is refuted and imaginary which is not consistent with common sense and life
experience.

In summation of this issue, for all of the arguments mentioned, I have doubt regarding the
question if this is a straightforward and unequivocal case of copying. Thus, the same rule applies
whereby: In order to convict the petitioner of the offense of which he has been accused of
deceiving on an exam, and as explained above, the disciplinary officer has to have been
convinced of the petitioner's guilt beyond a reasonable doubt'. (See above Civil Motion
30165/97).

Because of the same doubt, I have decided to acquit the Accused Student, due to reasonable
doubt, of the offense of deceit (clause 2(d) of the Disciplinary Regulations).

Nevertheless, in his testimony on August 4, 2013 the Student mentioned, as follows: "When I
saw Student B's work I was amazed at the similarity of our assignments. Post factum I can
see that there is similarity between the assignments but regarding the use of the work I
cannot say that I consciously made use of Student B's assignment. Perhaps the conversation
between us and the whole process led to the similarity between the assignments." (page 11 of
the Protocol of the Hearing on August 4, 2013; the bold print does not appear in the original text,
S.M.).

Unquestionably there are reasonable explanations for the similarity between the assignments
which are not necessarily related to the conduct of the Student. However I also got the
impression that the Student's conduct and carelessness contributed to the suspicious similarity
between the assignments (mainly in the first part of the assignment).

When the Accused Student wanted to review the draft of Student B's work in order to use it
(because otherwise why would he ask Student B to send the draft by email?) — while still
drafting his work — plausibly would serve as an inspiration for his work. There is reason for the
prohibition of students sending final assignments and/or assignments in their final stages of
completion to one another since it leads to problems like those in the case under discussion.

Clearly each student is required to write and word his own arguments independently while
relying on the reading material. The mere fact that the Student asked to review Student B's draft,
while he was still completing his own assignment is wrong. The draft of a study group member
with a summary of the legal arguments he worked on is not part of the study material that can be
of assistance in writing the academic assignment. With this conduct, which is careless, the
Student infracted the instructions and guidelines of the Lecturer whereby each student was asked
to write the assignment independently.
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27. It is worth noting, that there is a thin line that separates copying and infracting instructions. This
case falls within the borderline cases in which we cannot state beyond reasonable doubt that this
case involves clear-cut copying with all the deductions even with the similarity between the
assignments. From my impression, the Student walked on that fine line, consciously, while
enjoying inspiration from Student B's draft of her assignment. This act does not constitute
copying (due to reasonable doubt) but it surely constitutes infraction of the instructions and
guidelines of the Lecturer in regard to the manner of writing the academic work; instructions that
are designated to preserve norms and high academic and uncompromising integrity.

28. In light of the above, I have decided to convict the Student of infracting instructions in
accordance with clauses 2(a) and 2(f) of the Disciplinary Regulations and to impose the
following punishment:

Disqualification of the course.

b. Conditional punishment of suspension for one semester. The condition shall remain
valid for one year and shall be activated should the Student be convicted of committing an
offense similar to the offense in this case.

c. Twenty five hours of community service in the framework of the community service
program directed by the Dean of Students Office. The Student shall not receive his
entitlement to his degree until he has completed the said community service.

Epilogue

""One who wishes to watch over himself must take two things into consideration. First he must
consider what constitutes the true good that a person should choose and the true evil that he
should flee from; and second, he must consider his actions, to discover whether they appertain
to the category of good or to that of evil. This applies both to times when there is a question of
performing a specific action and to times when there is no such question. When there is a
question of performing a specific action, he should do nothing before he weighs the action in the
scale of the aforementioned understanding. And when there is no such question, the idea should
take the form of his bringing before himself the remembrance of his deeds in general and
weighing them, likewise, in the scales of this criterion to determine what they contain of evil, so
that he may cast it aside, and what of good, so that he may be constant in it and strengthen
himself in it."

[Mesillat Yesharim, (The Path of Just) the book from the 18" century by Rabbi Moshe Chaim
Luzzatto (RaMCHaL) in Chapter 3, Concerning the Divisions of Watchfulness, p. 13]

Adv. Shelly Malka
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Disciplinary Officer
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