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"The seemingly simple injunction not to kill, like
every other moral, religious, and legal rule, involves
us in a problem of interpretation... We may not,
generally, kill human beings. But what is a human
being is not so simple a question as it may sound."!

"For Man to tell how human life began
Is hard; for who himself beginning knew?"2
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.GLANVILLE WILLIAMS, THE SANCTITY OF LIFE AND THE CRIMINAL LAW 3 (1957)
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Charles I. Lugosi, When Abortion Was a Crime: A Historical Perspective, 83 U. DET. 20
MERCY L. Rev. 51, 52 (2006): "The history of the common law reveals that laws against
.homicide protected all human beings, including unborn children”

Sandra L. Smith, Fetal Homicide: Woman or Fetus as Victim? A Survey of Current State 21
Approaches and Recommendations for Future State Application, 41 WM. & MARY L. REV.
.1845, 1847 (1999)

Clarke D. Forsythe, Homicide of the Unborn Child: the Born Alive Rule and Other Legal 22
.Anachronisms, 21 VAL. U. L. REV. 563, 575-576 (1987)

Joanne Pedone, Filling the Void: Model Legislation for Fetal Homicide Crimes, 43 23
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CoLum. J.L. & Soc. Pross. 77, 81-82 (2009): "Based on the common law understanding
.of fetal development, 'there was no evidence of life until quickening™

-1 2%WY w3 XD 923 12w 28H ONPW R¥P D .580—579 'mya 22 Wi 9 Forsythe 24
MY ,00 — M%7 N2V YW DAY MDY 12 YAIDT XY, T¢I o1 7211 09X quickening
213993 RIAW 92 77 KPR ,0°°02 TIWY 123V YW 191370 NYRW WnN? PR L1717 591

a1 bw onyT Yy or3 nvapn ,man R L,nn»RY ann BARTY npInn 05 appwan 25
$IX7 19 .(QW NIRIMT NININORMT) 5553 /¥ ,20 w77 2°¥7 ,Lugosi ,5wnY IR .07Im19nn
Mary Lynn Kime, Hughes v. State: The "Born Alive" Rule Dies a Timely Death, 30 TULSA
7°1¥2 NPAIITR A3°21IpR PPINTRPOD DX LA A ,NIPI0 NNAnma AT amRna LL.J. 539 (1995)
DIR H¥a H952 92771 2 79w 13m0 Twx ,State v. Horne, 319 S.E.2d 703, 704 (S.C. 1984)
"The South Carolina Supreme Court in State v. Horne held that an action for :>n»x3
criminal homicide could be maintained for the death of a viable unborn child. The court
applied the state homicide statute to a stillborn child, implicitly acknowledging the 'Born
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Alison Tsao, Fetal Homicide Laws: Shield Against Domestic Violence or Sword to :%wn®
Pierce Abortion Rights?, 25 HASTINGS CONST. L.Q. 457, 460-461 (1997): "The primitive
state of medicine during the common law period necessitated the 'born alive' rule. First, the
medical profession considered it impossible to determine whether a fetus was capable of
independent existence before the baby was born. Second, doctors could not accurately
determine the cause of death of a fetus, thereby destroying the requisite causation element
necessary to prove a murder”; Kristin Savell, Is the 'Born Alive' Rule Outdated and
.Indefensible?, 28 SYDNEY L. REV. 625, 630-631 (2006)
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ANIMINA ANIND ANPAW 123y DNPT YW 77123 I YAIDT DR THYAY DR
30,px Sw annnn navn
W7 AYapl ,MPITDp NONYRI AwNMT YW NPT NTRa 1M ¥ Ywa
(quickening) M N°I75p AW T N AINAT 7I2Y2 (°0 T2) N NI AN
NInD AMNAR TaYY

75y’ QW NIR2INA 1Y ,NRT DY .84 IV QW NIRIINT NININORM ,22 w7 °vY Forsythe 27
931y NPT YW XWNA pIovy w1 XPR ,BARY N1PD°¥D0 NMIOMNT PR MIWYT0IYW ARM™A 0D
03 X7 .BAR-7 YW DwIIBn DUOIR DRXIM AIWY-YIAIRT RN Dnn p1 Y0 1pIRa
WK ,Horne 3m1%n% onm BAR-1 5w NWRIT 21707 MNOTXRT .53 /¥ ,20 Wi P2, Lugosi
"Of infants Killed ye are to distinguish, :1°9%w %511 Yy 7Wwy-vyaIxa Ax»7 N°AN2 Y
whether they be killed in their mothers womb or after their births; in the first case it is not
adjudged murder; for that none can judge whether it be a child before it be seen, and know
A. HORNE, THE MIRROR OF JUSTICES 209 (John :1x1 .whether it be a monster or not"
.581 'mya,2°vY Forsythe ,5¥x 2115 ,Byrne & Co., 1903)

"The 'born alive' rule has been part of the common law ) 80 '»ya ,23 w7 °v% ,Pedone 28
.10 719¥772 QW NIRQIAT NINDMORT (Since the early 1300s"

3 EDWARDO : 73X R¥11 N2V "W 172 730377 YW PWRIT AT NYNT 1207 AxIw e 29
.COKE, INSTITUTES OF THE LAWS OF ENGLAND 58 (1648)

Y 19a% 73 prow1 1x .child destruction 7717p X271 ,01°7 TV PAIRT VOWNA NP T IV 30
772v77 ,NRT 2IpP3a .quickeningT 17ana wIw W PR oW 2% Dwh v 9K 75 wUn
Y¥2”7 73°7 IR DRAN TIDI PRNHRY PR PWI DIV NHW 7123V NP0R” MY NwIT NN
RI7 A99m MIVIAW 28 YW 11177 32 923y 7700w ApIN Avap: pINd) 7ona Ial noe
.(”0%n2 TR N1 bya”
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7R 7291 ,¥3017 9957 DR YR TWRY 1601 NIW3A [N°IW DONIDH T PPIpOD

TI9 WK ,ANTYY NPEAY DI 797 AWK QWRIT PN AT 71pn1a 31.Sims 11y X
-nYa1 MwMdn °9ma Y937 DROPRR LDWMARTN’A L13NTINRY AnmY 0°na
:DNPRIT PNINRD 2V T XINW TI0,0°10 2w Mynnwn

"[T]he difference is where the child is born dead, and where it is born living,
for if it be dead born it is not murder, for non constat, whether the child were
living at the time of the batterie or not, or if the batterie was the cause of the
death, but when it is born living, and the wounds appear in his body, and then
he dye, the batteror shall be arraigned of murder, for now it may be proved
whether these wounds were the cause of the death or not, and for that if it be
found, he shall be condemned."32

921y YW P By Aav Y23pnn vbwna NI NLVIRAT NORTNANY RYR

,BAR™M P93 7nm1 791 ,wapy” H93% 03 73 23x1 29D vDWAN NIYINRA
NR 17 WK ,IWYTYAWR Ixn7 Y¥nRn Edward Coke vDWR YW 1°an52 NX¥M]
:Coke 2N 791 33.7521pn77 LOWNT YW TR0 MWIN YAIP[I]”

"if a woman be quick with a childe, and by a potion or otherwise killeth it in
her wombe, or if a man beat her, whereby the childe dyeth in her body, and
she is delivered of a dead childe, this is a great misprision34 and no murder;
but if the childe be born alive and dyeth of the potion, battery, or other cause,
this is murder; for in law it is accounted a reasonable creature, in rerum
natura, when it is born alive."33

ya1ni Ppana Coke winw 11 fwana .R. v. Sims, [1601] 75 Eng. Rep. 1075 (K.B. 1601)
GERARD CASEY, BORN ALIVE: THE LEGAL STATUS OF :1n°7 12 ,3X7 1°37poD 2y 29900
.THE UNBORN CHILD IN ENGLAND AND THE U.S.A. 19 (2005)

.1076 'nya ,0w ,Sims 171

.253 'nya,12 w7 e 19pro

YWD AMNDI MY 2w 772y 7P  misdemeanor X7 07377197 NPP3IR 1772pn WK M
YW INTPHRY X .82 'Mya 23 Wi vy Pedone 03 X7 .58 'nva 29 w7 »yY ,Coke X1
077 17HYH W3 AR7ID) R0 DIIYM 2P NP NLLIXHT NP2 AVITI X7 Coke
07191 23R Y7017 997 11YIn 00 1Yl ,(P2Ipn LDWHT YW TR0 PIWRIT YRR XD
JOHN KEOWN, ABORTION, DOCTORS AND THE LAW: SOME :%wn? ,381 .01 0°n11p
ASPECTS OF THE LEGAL REGULATION OF ABORTION IN ENGLAND FROM 1803 TO 1982, 4
(2002): "Means also cites Sir William Staunford (1509-1558) and William Lambard

31

32
33
34
35

10



Y5597 VAV 1IN DY 1N DY NNNN WYUN 0 DYPOY LIVN

Y3 VTR MR QN2 N R NPAYVR 77D 93IV7 71973 DX °5 17207 Coke

ARXIND N 1IPTINRY P M I9I 92IVA OR OYIX LAXT KD IR MY DITN 12
vOWNT YW INTHY DX 1°12RY Coke Wp 2 X T¥m 36.M¥12 93771 TR ,13 AV DI
M 92IY7 YW INPA? AN pEon quickeningTh 25w YW YR bW ,Y31pnn
Sw 7% P71 0T YW 79290 TNRY 25 wAAIAY WA XIT MR TN X, (AXIWH 123Y)
AY°3D7 MT2 O 7DIR” 1732 PR PIPNT 03 NWATIA AN DX NpDOM 1 pIrn
2N WK ,Blackstone 03 Coke MApYa 271 TIWY-ANPYA ARMT 710 NXIPY 3702

:73

"[T]he person killed must be 'a reasonable creature in being, and under the
king's peace,' at the time of the killing... To kill a child in its mother's womb,
is now no murder, but a great misprision: but if the child be born alive, and

(1536-1601), who observed that a child, until it is born, is not a creature in rerum natura
.and may not therefore be a victim of homicide"

.82'mya,23 Wi vy Pedone 36

William 7125 ,793pn ANIX2 0°INR 079190 1R ,DRT OV .54 ‘mY3a 20 w7 VY Lugosi 37
Cn»x3 X97) *nInn IR XwI HHan °5 ,Coke=Y 713712 ,1920 WK ,Matthew Hale-1 Staunford
WK ,55 'mya vy ,Lugosi 1X7) Tom yanwni 93 by 70IR” 1733 IR 77797 2109 121y YW
Wi 2299) 99p1r0 v 1pnnn (MYv PR3 77K NT2 RN 0°0oI 0>7m12m1 Coke N1apYa
7977 7H0AW 2NN PDIR RWI 29571 INYTY 73 ,wMDm 19IRA RV 7D OX,PAAY [N%1 (254 'HYa 12
YW m0%PR N0 1IN 3% KX D3 19pID LPRIPHT NN PR 92Ipna vownn Yw
v WITRR X7 N¥7Y [N]2WR) A3 12 YW NTOWR PR AV aApR” :Y2pnt vdwni
YW 11502 W AY°AR? PRI DR PUY? WM ,NP0ILOLIIBT ADIPNI YAIpnT VDY XN
'And in this respect [...] the :7wn N7 NTRY? ARNN 7 AV AR Hawkins *5 %y .Hawkins
Hawkins 771 Coke 171 ,Awyn% .Common Law seems to be agreeable to the Mosaical’
R DN AR RW 7T 122 T2W NIAWAY 1AV VDWAT NWON XIPAT T DR DIRHARN
NN’ DR MWwIIEn 123 Hawkins 1981 .21%°v7 25w ¥°371 12197 OX 03 ,1%70 DRT 20NN
(RIT AR D272 MpAR 0D IR0 PU¥n 71 DYWTNIVAA 7T WA 1N Awn
1 WILLIAM HAWKINS, A TREATISE ON THE PLEAS OF THE CROWN 80 (London, 1716):
"And in this Respect also, the Common Law seems to be agreeable to the Mosaical, which
as to the Purpose is thus expressed: 'If Men strive and hurt a Woman with Child, so that her
Fruit depart from her, and yet no Mischief follow, he shall be surely punished, according as
the Woman's Husband will lay upon him, and he shall pay as the Judges determine; And if
5w 17 w3 1INy 2un’ avIx .any Mischief follow, then thou shalt give Life for Life"
Y9571 3 ©*120 WK ,BAR"I DX 1MW 01m19n7 211 YW onwea DR NDRpWwN AR 19pr0
2077 7K1 Y297 WA (7AW M7 02w INKRPW X7 NHDI MIWDR NRI Y935 nneni
79197 995% 717 1R 22k INDIPNA Y251 127 Pw 1DI0aw 772Y 2% nmIwn nr Hawkins
PI2 NINYH DAY 1Y 190 WK ,70% 1120 DR ¥12pR 2Yan NN L, nmneR 9% n
2NN LOWNA XY, NPRIN
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dieth by reason of the potion or bruises it received in the womb, it seems, by
the better opinion, to be murder in such as administered or gave them."38

TPIN TIXL,AYADR 19T N2 U0 PR 12IVAW MR wIpn Ywa 01070y
7QIR” R 92 (homicide) ANPAR N2V TNI8Y 7°0%Ww ,BAR™1T NMNTa N°N»R7
NIXD WIYWnH N NI, ANWRI? 071277 10K IRD DY Y3 P71 7ON 1801
.923pn vOWNI ,IPW MIWNITYYS I Y ,BART 00N, MW

923v77 HY 1377 9372 29937 1°7 930 IWYTYWNI ARNT 2w ArIwn nvxnna
7w XX 39771y XY H23pnn vdwna 000N Coke YW P’ 1Y IMNDNAW
— PYRRY PINRY 17N °220i vdWNI TIN YR 029957 DRI ,NPNPRIT ANPIXT
-nYa pon% ,qwnia vNEW b3 ,195711,07MAN B°9205 — PPN 1M P00 17
21201 .521pn7 VEWHT NPT YW WV 172 INNAN NII2VH T7D)

03°0 ,1877 NIW2 IR ARIW ,¥’DWNT DOMDMT 1ID0 YW ANWRIT 7T
D212 ,ANMAR PN2YA W P92 ,(1YW mIwnnTYYs 1w YY) BART DR Stephen
:NIXI7T

"A child becomes a human being within the meaning of this definition, when it
has completely proceeded in a living state from the body of its mother,
whether it has or has not breathed, and whether the navel string has or has not
been divided, and the killing of such child is homicide, whether it is killed by
injuries inflicted before, during, or after birth."40

70 X071 .10 29V 7IRWI XY Stephen YW INIT37 ,0°7377 0N ARIW DD
nIw» Y2AIRT YD PR NYER :ADIPN AMK YW N1 ARpRa nyeab o3
TNATI T TP NYRT .AMI07 DY AIpwW BTV 7N MR 700 Stephen WX L1880
NI2WIN2 *279D7 LOWNT YW TPXP D TIPY 002 TWMW DYIR ,INXY AR DIMIR
207137 WYY DN 1A NI

4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 198 (Oxford, 38
,587—586 'ny2,22 w71 2°¥% Forsythe 1X7.0°0073 027 0°T19M 0ONIW 11 17 TwA? .1765)
.OW NIRIINT 09N MY

YO NPLINDT [P0 0TI 2127 ,07N15P NIMT YW ADYPRA AP0 DR AT WP IR 39
Attorney General's Reference (No. 3 of 1994), [1997] 3 All E.R. :71va Mustill 711% Sw
DMWPRA O3 RYR 907 PR P R? P2Ipnn vdwna wanwn BART 03 %Y w1936
n73oRaN 3710 Y251 Pw 0P vp-RRA 0°02°Na (1T OYIR LAWIPH 1T 3D ,0°INR DVOWN
lan R. :5wnY 383 Y957 YW *p>1In 192 1177 LIRS 072 PI0YI KD 1391 ,9KN7 YW NITINA
.Kerr, Pregnant Women and the "Born Alive" Rule in Canada, 8 TORT L. REV. 713 (2000)

JAMES FITZJAMES STEPHEN, A DIGEST OF THE CRIMINAL LAW (CRIMES AND 40
.PUNISHMENTS) 138 (1st ed. 1877)
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10501 NRT M91Y .(CMIAR *2°9D vOWN YW OPTIP X°7 AR INTAW) TP NYXII 03
,1880 MIWn TIPR DY 2NIANA 20D LOWNHAN PYND 137 YW 1DI0A ,0°P90N
PRINT 129 NMawINa 2290 vOWNR YW XP D TIPY 002 TINRD WHW WX
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43 (qunna mamna 75 5V TV T, PRI X0 79 7230 An3IT) IR

IPR INHAN NIV 12IPR DR IRDPT 70TR” 0737 Y2Ipni VWP ,01°0Y
(homicide) NP N2V ,AAXA :NITIDI NIV NW 12 IANDNT 727591 123y H91D
,9301” : BAR™1 2w *1wi1 mIwnn~993) Nn 19m7INRY X 0 I91UW 12392 7Y A2
0170777 DR 1977 1721 .0M72 NRW 923 DN YW T2 LDINKRM (7m0
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RbAbih

(7592 199 ,¥3957) MININ NHNNN MY .2
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Y2pnn LOWNAT MPTN MW A% 7O X7 — DPNIAN? 0PNPRIM BARTT
NI92Y2 137p7 DX IRNMT 70IR” MW ,70IR” 1722 772197 12 MINAAT AInwn
ANnAR N2 1EPWw Y957 2R 1997 MmN 2193 ,NXRT OV .23V Y913 IR nnan

.71 11932 INDpWwRY 197 Stephen YW 192033 NREH XY 41

JAMES FITZJAMES STEPHEN, A :5Wn% ,3x7 .°11°7 *>°%0 vown Yy 0°700 03 2n> Stephen 42
DIGEST OF THE LAW OF EVIDENCE (Boston, Little, Brown & Co. 1886); JAMES FITZIAMES
STEPHEN, A DIGEST OF THE LAW OF CRIMINAL PROCEDURE IN INDICTABLE OFFENCES
.(London, Macmillan & Co. 1883)
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49 n¥93 ywIab

TNMT N92Y D02Y 19137 APX MK QN2 123V YW NI NI LY L0
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79197 7YADAN NN ONTINR? X 0 T2 12IVR PNIAPYAY Ona 17V 1213
YWIRY 1071 OR7 *D?5 71D NINPYRA AWYN 12W MW AIPPa .ANNT 112y D03
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Jeremy Horder, Transferred Malice and the Remoteness of Unexpected Outcomes from 48
°3 (388 'nya ,0w) YT NR Horder ¥°a7 171 198" .Intentions, CRIM. L. REV. 383 (2006)
PR RPR 1IN YW #2193 ApNYRYa 7T 71pn3a 93170 PR ,0INYANa Yw ayaph Tl
"Quite simply, malice cannot be transferred from the mother to :”npnyIn 7IM3” YW 31
the foetus, because — as the House of Lords was at pains to point out — an unborn foetus
cannot be the victim of murder. That being so, an intent against a mother that is in law
'murderous’, can no more be changed into such an intent against her unborn baby, than
English pounds can (now) be changed into French francs. The only possible transfer of
malice is the transfer from the mother to the baby subsequently born alive; and that is a
single transfer of malice, from one person who can be the victim of murder to another such
.person*

JOHN CYRIL SMITH & BRIAN HOGAN, CRIMINAL LAW 493 (13th ed. 2011): :5wn® X7 49
"Oddly, the house of Lords went on to hold that it was manslaughter of the child by the
unlawful and dangerous act of stabbing the mother — which looks exactly like transferred
malice. Moreover, the act was not merely unlawful and dangerous — it was done with the
mens rea of murder and, as it is acknowledged that it caused the death of the child, it is
.hard to see why it is not murder"

25 HALSBURY'S LAWS OF ENGLAND 88 1-426 (James Peter Hymers Mackay of Clashfern 50
ed., 5th ed. 2010); 26 HALSBURY'S LAWS OF ENGLAND 8§8427-792 (James Peter Hymers
Mackay of Clashfern ed., 5th ed. 2010). "2. Offences against the person / (1) Homicide / (i)
In general / 94. Person in being: On a charge of murder or manslaughter it must be shown
that the person killed was one who was in being. It is neither murder nor manslaughter to
kill an unborn child while still in its mother's womb although it may constitute the statutory
offences of child destruction or abortion. If however, the child is born alive and afterwards
dies by reason of an unlawful act done to it in the mother's womb or in the process of birth,
the person who committed that act cannot be convicted of murder but he may be convicted
.of manslaughter”

"Where D intentionally causes injury to, or :492 'nya,49 w”n 2°v% ,SMITH & HOGAN X1 51
attempts to Kill, the foetus, but the child is born alive and dies of the injury sustained, D has
.caused the death of a person in being — the actus reus of murder"
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nyu? .M¥1°RY DRIPN 7727 ,7IWY YWD N3 IRWITRY WOR Hutty 133 52.Hutty
7951 NPIPNA Y3 BV 7INY NHWRIT TWRD 2XNMIPWA AwWnING 70 ,Aviani
YW AWRI2 NIWCIDY NI NONEYA OLYWR DR TR DHWRIAY LAD¥I0 DY
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"The first charge you will have to consider is whether the Crown has
established to your satisfaction beyond reasonable doubt that the prisoner
murdered her child. Murder can only be committed on a person who is in
being, and legally a person is not in being until he or she is fully born in a
living state..."33

7991 ,¥3017 — BAR™11 YW 21w mawnnt93 03 7°9700IX2 IR NRT NI2pYa
(Iby) I¥19m71 373 71 79pn2 54,2005 NIwn Iby 1°1v2 1137, 1777700 1933 — 7N
17 3877 Y12W3 AWOR 731 72w M1ON3 YAD) NTIDM NIPANI 213 2572
PPN 2% .AwR 23m3 PPN 779 *10°R 01PN MIN°I121,0°7Ina7 N AnpYI AweRn
MY YD IRIT NP2 IR L300 MRS 0PNYWD U oWl RN ,DWDY JUni
D PIPNA TI0N LAY INRY 07Nyws 71027 .NP0DR Y 71311 MmN nYhnwn
P11 017132 YW T2 TV IWIYnT 12022 pDIT INRY TIW IWDK 777 XYW INRY
New 2w 19¥n vdwWNI~N"AY WIAY MYV .pIPNT YW IN3IT21 OXY 725 2157
T XY PIARAW RN LPIPNT NN INIDI W 0D WIVHT v South Wales
NI PI7TPODA AR NI2Y YW 127p 2wna? 919°7 70IR” 1732 IR 1991 07na
NV YR DR WPR 35,2937 H2IpnT VOWNT MMIPY DY LOWNATNA YW NVIVI
“PoD NIAPYI) 1953 N3 PYIW0IRA V279D VEWNY “INTY NYM DIR” VYO YW
PPN PW AR N2V YY MYIYa DR A0 3% st S6,(Hutty Phava 1In
57,71 7971, 3017 99377 Yy ooanna

.R.v. Hutty, [1953] VLR 338 (Austl.) 52

339 mya,ow 53

.26 W~ 2°y2 ,Savell %7 71 177poD 2V .R. V. Iby, [2005] 63 NSWLR 278 (Austl.) 54

.Spigelman vown %W 1IR-poDY 28—25 ‘0D, AW lby PPy 55

nwn ,Poulton 1713 *93IR7 PIR-PODY (42 /ODA ,OW) M WP Md Spigelman vowWR 56
Tp°¥a 7120 0°°N2 791 1237 OR AYRWR °D DYAWINT DX VOWT AN 13 73 WK L1832
.R. v. Poulton, [1832] 172 Eng. Rep. 997 :1x7 X177 nMX7 YW n11va

Barrett v. Coroner's Court :1X7.2010 NIWn °7-p0DA 03 WIR 71 95 .54 w71 vy Iby 121y 57
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"In our view, when a baby is born alive but subsequently dies as a result of
injury inflicted on it whilst in its mother's womb, the person inflicting those
injuries may, when the other ingredients of murder or manslaughter are
present, be convicted of such a crime in respect of that child."59
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.KONG 163, 296, 492, 499 (2003)

vy Attorney General's Reference 17192 313117 90X PPI77p0DY 0P NA DT NYA N 61
.949 'mya,39 w7

.McCluskey v. HM Advocate, [1989] S.L.T. 175 (Scot.) 62

.av - 63

ERIC CLIVE, PAMELA FERGUSON, CHRISTOPHER GANE & ALEXANDER MCCALL SMITH, A 64
.DRAFT CRIMINAL CODE FOR SCOTLAND WITH COMMENTARY 86 (2003)

17



VYU 0> DPOY VIVN YPNY 1Y P DY

"(1) A child becomes a human being within the meaning of this Act when it
has completely proceeded, in a living state, from the body of its
mother, whether or not
(a) it has breathed,;

(b) it has an independent circulation; or
(c) the navel string is severed.

2) A person commits homicide when he causes injury to a child before or
during its birth as a result of which the child dies after becoming a
human being."63
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2 MODEL PENAL CODE AND COMMENTARIES (OFFICIAL DRAFT AND REVISED 70
.COMMENTS) 11, § 210.0(1)(c) (The American Law Institute 1980)
.Vo v. France, App. No. 53924/00, 2 Eur. Ct. H.R. 577 (2004) 71
Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4 1950, 72
:1mp%7 ¥y2pi E.T.S. No. 005, 213 U.N.T.S. 221, art. 2
"1. Everyone's right to life shall be protected by law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.
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2. Deprivation of life shall not be regarded as inflicted in contravention of this
article when it results from the use of force which is no more than absolutely
necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent escape of a person lawfully
detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection."
:1"77"P0DY 83 702 012707 NX IX1.307129 0,71 w7 VY Vo 17w 73
"The court observes that the French Court of Cassation, in three successive
judgments delivered in 1999, 2001 and 2002... considered that the rule that offences
and punishment must be defined by law, which required criminal statutes to be
construed strictly, excluded acts causing a fatal injury to a foetus from the scope of
Article 221-6 of the Criminal Code, under which unintentional homicide of
‘another' is an offence. However, if, as a result of unintentional negligence, the
mother gives birth to a live child who dies shortly after being born, the person
responsible may be convicted of the unintentional homicide of the child..."
.NRN2,3871 35 w771 T2 »vY Blackstone w1 Coke YW °vIvosi nR XY 74
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"Offences against the person / (2) Offences related :50 w7 °¥% ,HALSBURY'S X7 76
to homicide / (iv) Child destruction, abortion concealment of birth / 118. Child
.destruction™
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.Infant Life (Preservation) Act 1929, § 1(1) 78
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Rance v. Mid-Downs HA, :1%3 .7013 79a% n©15° Y¥a7 73°0 X7 IR ,0RY 112°10 K9Y
07na 1231 N1 a7 PR 2770 ¥1awa aw 933 0o vapl ow ,[1991] 1 All E.R. 801
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.Infant Life (Preservation) Act 1929, § 1(1) 80
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"Whoever before the birth of any child does any act with the intention of
thereby preventing that child from being born alive or causing it to die after its
birth, and does by such act prevent that child from being born alive, or causes
it to die after its birth, shall... be punished with imprisonment of either

description for a term which may extend to ten years, or with fine, or with
both.”
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Act No. 45 of 1860, PEN. CODE (1860) Vol. 1,72 my1ap annan N2y *Minn *»%a 1pa - 82
.88 299-308

.K.D. GAUR, TEXTBOOK ON THE INDIAN PENAL CODE 569 (4th ed. 2009) 83
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: Y077 ¥23p 197 .Elevated aggravated assault on pregnant person nIn12i7 DX XWIIT

"Killing 0901577 nX Xw WX ,CANADA CRIMINAL CODE R.S.C. 1985, c. C-46. § 238 181 85
sunborn child in act of birth"
"(1) Every one who causes the death, in the act of birth, of any child that has not
become a human being, in such a manner that, if the child were a human being,
he would be guilty of murder, is guilty of an indictable offence and liable to
imprisonment for life.
(2) This section does not apply to a person who, by means that, in good faith, he
considers necessary to preserve the life of the mother of a child, causes the
death of that child."
"Killing unborn nIN157 DR RWI WK ,66 W Y7 1191711 Yw 299D pIn? 182 D X7 86
W) 85 w72 Y X2 77Ip YW 0P Y5R TIpY 238 ‘0% nNInn Arnan 7mT WKl child”
7 72V 2V D07Y 1001 17113 IR $I720% 13D ,0°%p 10N MW, TIRPTIY 017 0°D°V0N
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"A person is guilty of elevated aggravated assault on a pregnant person if that
person intentionally or knowingly causes serious bodily injury to a person the
person knows or has reason to know is pregnant. For the purposes of this
subsection, ‘'serious bodily injury' includes bodily injury that results in the
termination of a pregnancy."8°

4239 0) Y15 7N VAN DNAY DIITDN 12 P9
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"Advances in medical and scientific knowledge and technology have
abolished the need for the born alive rule."91

: DLDYXON NI YW 11’5371'( LBWNIATN ] 03 ¥°RWR 71117 100112 DAP°A

"The rationale offered for the rule since 1348 is that 'it is difficult to know
whether [the defendant] killed the child or not..." That is, one could never be
sure that the fetus was alive when the accused committed his act... Medical
science now may provide competent proof as to whether the fetus was alive at
the time of a defendant's conduct and whether his conduct was the cause of

.Me. Rev. Stat. tit. 17-A §208-C 89

.OW NINIDT NINONORTI 83—82 /My, a0 90

w”n 9°y% ,Pedone Y¥x X215 ,Hughes v. State, 868 P.2d 730, 732 (Okla. Crim. App. 1994) 91
.(29 w”13) 83 'HYa,23
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death... We do not consider... [fear of speculation] a sufficient reason for
refusing to consider the killing of a fetus a homicide."92
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"A child becomes a person capable of being killed when it has completely
proceeded in a living state from the body of its mother, whether it has breathed
or not, whether it has an independent circulation or not, and whether the
umbilical cord is severed or not."
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"A child becomes a human being within the meaning of this Act when it has
completely proceeded in a living state from the body of its mother, whether it
has breathed or not, whether it has an independent circulation or not, and
whether the navel string is severed or not. The killing of such child is
homicide when it dies in consequence of injuries received before during or
after birth."
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"Every one is guilty of a crime and liable to penal servitude for life, who
causes the death of any child which has not become a human being, in such a
manner that he would have been guilty of murder if such child had been born.
No one is guilty of any crime who, by means employed in good faith for the
preservation of the life of the mother of the child, causes the death of any such
child before or during its birth."
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"A child becomes a person capable of being killed when it has completely
proceeded in a living state from the body of its mother, whether it has breathed
or not, whether it has an independent circulation or not, and whether the navel
string is severed or not."
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"When a child dies in consequence of an act done or omitted to be done by any
person before or during its birth, the person who did or omitted to do such act
is deemed to have killed the child."
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