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The Interdisciplinary Center Herzliya

October 27, 2021

Disciplinary File 9/2021
In the matter of Student A — (hereinafter: the Student)

Decision

a. Introduction

1.

The accused student is studying towards her bachelor's degree at the
Interdisciplinary Center Herzliya which has recently become “Reichman University”.
The Student was accused in a disciplinary complaint that relates to an exam in a
course (hereinafter: “the course”) taught by the scholarly lecturer (hereinafter: “the
lecturer”), in the first semester of the freshman year (2020-2021).

The complaint is based on the complaint of the lecturer in the course whereby: “on
question 2c the Student arrived at the correct answer without describing
much about the required stages of the solution and with incorrect work along
the way”, and later: “all of the places are highlighted with remarks in the
checked file”.

Thus, the Student is accused of infracting clauses 2(c) of the disciplinary
regulations of the Interdisciplinary Center (hereinafter: "the Disciplinary
Regulations") (the offense of “cheating on an exam”) and/or 2(f) of the
Disciplinary Regulations (the offense of “infraction of directives relating to an
exam”).

The Honorable Complainant, Ms. Orly Shaked, Disciplinary Committee
Coordinator and recorder of the protocol, Ms. Orit Laser, the Lecturer who
complained and the Student himself, who was represented by the scholarly
representative Michal Azogi were present at the hearing held on August, 16,2021
(at 10:00) by means of a visual committee due to Covid-19 pandemic (with the
consent of all).

b. The Question of Guilt

5.

Obviously, | would like to begin with the question of quilt, whereby in this context
Ms. Michal Azogi, on behalf of her client — the Student, remarked that because
“according to the exam instructions there is prohibition of using methods not
studied in the course, The Student, admits infracting the directives relating to
an exam...” as stated in clause 2(f) of the Disciplinary Regulations”. (Clause
15 of the summary of arguments on behalf of Ms. Michal Azogi).

In light of the aforesaid in clause 5, | have found the Student guilty of infracting
clause 2(f) of the Disciplinary Regulations, however there still remains the
question of the Student’s guilt concerning the more severe offense of
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cheating on an exam (clause 2(c) of the Disciplinary Regulations). In regards to
this the Student denies guilt and calls for his acquittal; in contrast the Complainant
insists that he is guilty and asks for his conviction. | will briefly detail the
arguments of the parties concerning the guilt of cheating on an exam.

The honorable Complainant addressed the Lecturer’s complaint (which includes
the suspicious exam) and had the Lecturer testify in order to explain the reason that
he filed the complaint and indeed the scholarly witness testified, and held an
important dialog with the Student regarding the exam under question in this case
(pp. 2-8 of the Protocol).

The Student himself and through Ms. Michal Azogi on his behalf, on three different
occasions absolutely and consistently denied the guilt of cheating: first before the
hearing, in a letter on behalf of the Student that was addressed to the
Complainant, he related in brief to the technical difficulties during the exam and
more at length he referred to fact that throughout the exam he solved the questions
on a draft sheet and then he copied the final answers from the draft sheet to the
exam (as he claimed he was also accustomed to doing on the exercises before the
exam). In this context he explained that “after personally checking | found that a
mistake was made when copying the final answers from the draft sheet to the
final exam and thus the way it was solved did not match the final answer”
(ibid, in his letter). Later, during the hearing before me, the Student first claimed:
“l always write my exams on draft sheets (p. 2 of the protocol). To emphasize, in
response to the Lecturer’s questions, it was clarified to us by the Student that the
draft sheets are no longer in his possession. Immediately thereafter, the
Student explained for the first time: “I took tutor lessons, | invested in an
extraordinary manner, | studied from morning to night every day and truly |
can explain what | did on the exercise” (ibid, p. 2). It should be emphasized that
the claim of getting help from a private tutor was not at all mentioned in the
Student’s letter before the hearing. | will state immediately, that regretfully the
Student was not able to successfully explain what he did in the suspicious exercise
(see pp. 3-4 of the protocol)*. After the attempt to explain the exercise during the
hearing failed, Ms Michal Azogi asked for a short recess in order to consult with her
client which she was granted. Upon their return to the hearing from the recess Ms.
Azogi and the Student focused on the difficulty of the material studied, on the fact
that the Student studied towards the exam with a private tutor and on the additional
fact whereby he was not aware that the way he chose to answer the exercise was
not taught in the course (pp. 4-6 of the protocol). Incidentally, both the Student and
Ms. Michal Azogi on his behalf repeated that, now, five months after the exam, it is
difficult to remember what happened during it (see pp. 3 and 6 of the protocol).®
Finally, after the hearing, in the summary of the arquments of Ms. Michal Azoqi,

And that is despite the argument of his representative on his behalf, which is provided later and in which I cannot accept *

that he was successful.

It should be noted that claims of this type, which are often heard in disciplinary proceedings, are of the weakest >
arguments both due to the fact that students are given time to prepare for the disciplinary hearing and to refresh their

memory regarding the exam they have in their possession and in light of the fact that students are not required to

remember what they did but rather explain how they did it, while the written exam is in front of their eyes. Everyone

understands that the difference between “to remember” and “to explain” is huge.
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10.

11.

the latter argued at length about the innocence of her client while trying to explain
what happened in the hearing and to present other matters, all as extensively
detailed in paragraphs 1-25 and those | will refer to later. The representative further
argued about the punishment in paragraphs 19-20, 26-32.

It is noteworthy that the honorable Complainant refrained from responding to the
summary of the arguments of the Defense and only argued orally during the
hearing before me and with the unequivocal testimony of the scholarly Lecturer.

| will state immediately that | cannot accept the claims of the Student and of the
scholarly representative on his behalf. It is obvious that the narrative of the line of
defense of the Student — and as a result also a great number of the arguments in
its framework — indicate that the Student used the hep of a private tutor during his
studies towards the exam and that the tutor taught him a method of solving that
was not taught by the Lecturer, which the Student did not know until the time of the
hearing, and it is the method the Student used during the exam which is the subject
of this hearing and that is his only omission.

| am certain that this line of defense does not hold water and | will explain my
position. First, the argument about using the help of a private tutor was not
mentioned at all in the Student’s letter to the Complainant before the hearing and
even during the hearing before me it was not mentioned as the first line of defense
which was, as stated, incorrect copying from the draft sheet which no longer exists.
There is no doubt that in this context this is “withheld testimony”, which is testimony
the witness provides during the hearing that he “held” in his heart even though it is
relevant and valuable to the matter, and did not reveal it until a later stage [Yaakov
Kedmi On Evidence, Volume 1 500 (2009), CRA 5874/00 Lazoroveski v. The
State of Israel, court cases 55 (4) 249, 259-262 (par. 11) (2001). In regards to
“‘withheld evidence”, it is mainly the testimony of a witness, which under normal
circumstances, the opinion is that he would be quick to reveal this matter as early
as possible and his withholding of the testimony, without a proper explanation,
arouses real concerns and hesitation regarding the truth of the testimony. This is
the situation in our case, where the Student in his testimony before me,
unfortunately, did not provide a reasonable and plausible explanation for
withholding his testimony and thus | decided not to give this withheld testimony the
weight of evidence that the Defense would have expected it to be given, and which
is necessary under the circumstances [compare CRA 355/ 88 Levy v. The State of
Israel, court cases 43 (3) 221, 261 (1989)]. In this context | do not accept the claim
that the wording of the Lecturer's complaint (presented here in clause 2 and in
Appendix Il attached to par. 7 of the summary of arguments of Ms. Michal Azogi) is
what brought the Student to use the line of defense of copying incorrectly from the
draft sheet (paragraphs 6-11 of the summary of arguments of Ms. Michal Azogi.
This claim was also argued during the second half of the hearing before me and
was received the response of the Lecturer, when he stated that there is a solution
to the exam on the internet and the Student should have looked at the same
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solution before the hearing in order to get a full picture (p. 5 of the protocol)?, and
my response, when | stated that “the method was incorrect according to what
was taught” (p. 6 of the protocol). In regard to this matter my position is that “the
factual truth” is one and it would have been appropriate for the Defense to adhere
to the line of the defense that argued. In addition, in this context, | must disagree
with the argument in par. 8 of the summary of arguments of Ms. Michal Azogi
whereby the Student “knew how to explain the stages of the work he did during
the hearing”. This claim does not coincide with what transpired at the hearing and
was expressed in the protocol on pages 2-6, which speak for themselves (also see
footnote 1 in this decision). Second, with regard to the same matter, the private
tutor was not summoned to testify on behalf of the Student; Moreover, no
evidence concerning the identity of the same private tutor was provided and
no request at that same later stage was requested to have him testify or
submit an affidavit on his behalf, whereby one of which would support the
Student’s claim; In this context, the statements of District Justice Shmuel Bornstein
in the matter of Bar Rafaeli are appropriate: “as is well known refraining from
bringing evidence establishes an assumption whereby had it been brought, it
would have been construed as detrimental to the one who would have been
expected to bring it” [DA (Central District — Lod) 6418-02-16 Rafaeli v. Kfar Saba
Tax Assessor (par. 88) published in Nevo 10.4.2019); also see references therein
of the Supreme Court ruling: CA 2275/90 Lima Israeli Society for Industries v.
Rosenberg, court cases 37 (2) 605, 614-615 (1993); CA 9656/05 Schwartz v.
Ramanoff Trading and Construction Equipment Company Ltd. (published in
Nevo, 27.7.2008)]. These speak for themselves and as stated, are extremely
relevant to the case before us. Also in this context it should be clarified that there
is nothing in Appendix Ill (attached to par 8 of the summary of arguments of Ms.
Michal Azogi) which is the photocopy of what was claimed to be the study page
from the lessons of the Student with the private tutor, that can reduce the omission
described above, since the photocopy does not speak for itself, was first presented
only in the framework of the summary of arguments, without any possibility of
checking its authenticity and cross examination regarding this matter. Also, in the
said photocopy the last name of the said private tutor whose first name is Dor does
not appear. Third, still in reference to this matter, as stated, during the hearing
before me Ms. Michal Azogi asked for a recess to consult with her client and upon
their return, as | mentioned during the hearing itself there was a “change in the
frontline” which concerns abandoning the claim of incorrect copying from the draft
sheet to the new claim of receiving help from a private tutor, a claim that was not
sufficiently proven (see my statements during the hearing itself on pp. 5-6 of the
protocol). Fourth, there is a very large gap between the Student’s high grade on the
exam in the course (92), which is the subject of this hearing and the Student’s

It should be noted that Ms. Michal Azogi on behalf of the Student is trying to explain the omission of her client in which °
he was not aware that the way he chose to solve it was not at all studied in the course, because the Student was not present
in all of the lessons in light of the cancellation of the requirement to be present, because of the need to support himself and
his desire to gain experience at work and build his career and thus he caught up with the lessons by studying with a private
tutor, whereby only during the hearing he revealed that he used a method that was not taught in the course and was
prohibited (paragraphs 12-14 of her summary of arguments). My position to what is claimed here is that the responsibility

and the omission still lie on the Student’s doorstep.
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failing grade in the advanced course, both on the Moed Alef (50) and on Moed Bet
(42) exams. It should be noted that the Lecturer is the one who taught the two
courses, and in his opinion the fact that the Student failed twice on the exam in the
advanced course raises doubt regarding his claim regarding the success and
authenticity of the exam here in the course which is the subject of this hearing. In
this context, my stand is that of the Lecturer and | do not accept the argument of
Ms. Michal Azogi, in paragraphs 16-23 of her summary of arguments (that refer to
Appendix IV — the Student’s transcript) which relies on the fact that they concern
different time periods and alternately on personal — family circumstances. | do not
believe that the different periods would create such a great gap between success
and two failures. | also cannot accept the argument regarding family circumstances,
especially in light of the fact that the Student’s transcript demonstrates that along
with failures in the three courses in the second semester the student also had
successes in two courses that same semester, with grades of 89 and 95. Fifth, the
case before us, is a circumstantial cases, based on circumstantial evidence which
was detailed above, without direct evidence that the Student indeed cheated on the
exam. Thus, the complainant had to present circumstantial evidence leading to the
unequivocal conclusion that the student did in fact commit what he was accused of
in the complaint; Whereas all the student had to do was provide a reasonable
plausible explanation against any of the circumstantial evidence [see in this context
the important decision of my colleague, Adv. Shelly Malka, Disciplinary Officer, in
Disciplinary File 08/2021, dated October 4, 2021, in the matter of Student A and
Student B, in paragraphs 21-24, 27-29 and all of the references provided there;
also see CRA10033/17 Shacher v. The State of Israel (December 11,.2019); See
also the article by Neil Handel and Michael Cohen "Circumstantial evidence
regarding the status of circumstantial evidence in criminal cases - an empirical view
of false convictions" 361 Yoram Danziger Book (Limor Zer Gutman et al. Eds.,
2019)]. I will immediately state that while the complainant succeeded in the task,
as cumulatively learned from the evidence reviewed by me above, the student
failed, because the picture that appears before me demonstrates a considerable
"evidential space" on the part of the defense in contrast to the significant
circumstantial evidence, leading to the unequivocal conclusion that under the
circumstances of the case before me, an improper act of fraud was committed, and
this, in my humble opinion, without a shadow of a doubt.

12.We should bear in mind that it is not always in the power of the trial judge to provide

answers to all the difficulties, especially when the evidence is circumstantial evidence.
He must examine the arguments of the parties according to the accepted legal criteria
and ask himself whether the guilt has been proven in accordance with the law of
evidence and criminal procedures beyond a reasonable doubt. In my opinion, the
present case indicates, without a shadow of a doubt, an improper act of fraud.
Admittedly, | do not know how the wrongful act was committed, in examining the
"factual truth" — whether by means of the assistance during the actual exam from
another student from the School of Computer Science, where the same formula is
already studied in the first year, in which prohibited use was done during the exam, as
hypothesized by the Lecturer? Or the wrongful act was committed by means of a
private tutor, who assisted the student during the exam? Or in another improper way,
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which was possible, unfortunately, at the time when exams were taken remotely due
to the Corona crisis. The student is the one who knows what he did, while | know that
he committed the act of fraud one way or another and this is my "legal truth", learned
both from the evidence submitted and that which was not submitted and from the
accepted rules of evidence which are based first and foremost on common sense.

13.As a result of all of this | have reached the conclusion that the guilt of the Student was
proven beyond a reasonable doubt and he should be convicted of cheating on an
exam.

c. The Question of Punishment

14.As stated, | have decided to convict the Student of two convictions, whereby the
conviction of the offense of cheating on an exam engulfs the offense of infracting
instructions. Now the question of the appropriate punishment for the offense of
cheating on an exam should be discussed.

15.As stated by my friend Adv. Shelly Malka, Disciplinary Officer, in the Disciplinary File
08/2021 dated October 4, 2021 in the matter of Student A and Student B: “The
offense of cheating on an exam is one of the most severe offenses in the
Disciplinary Regulations. Harming the integrity of exams while attempting to
deceive the teaching staff in order to receive a grade, not according to the
student’s skills, requires severe and deterrent punishment so cases like this
will not recur” (Ibid, par. 38).

16.The honorable Complainant on her part emphasized the need for proper
punishment in the case before us, which refers to cheating on an exam remotely held
in the private and personal space of the Student and not on campus due to the
Corona epidemic worldwide. It should be noted that the scholarly Complainant did not
insist on any specific punishment and left the matter of punishment to my discretion.

17.Ms. Michal Azogi, the representative on behalf of the Student, in her summary of
arguments asked to convict only on the offense of infracting instructions and asked to
refrain from any punishment of suspension and try to create a punishment that suits a
plea bargain for infracting instructions (Ibid, paragraphs 27-32). In addition, Ms. Azogi
emphasized the personal circumstances of the Student which relate to his family
situation and for reasons of the right to privacy | shall not detail herein, but they are
found, inter alia, in paragraphs 19-21 of her summary of arguments.

18.Before | get to the “bottom line”, | would like again to warn about the offenses
discussed here, offenses of cheating on exams that are done intolerably easily, under
the auspices of exams administered by means of Zoom and with the availability of
wrongful and illegitimate actions, difficult to locate and reveal, which are possible,
unfortunately, due to the extraordinary circumstances that the Corona epidemic
created. Thus, we must utilize our senses and do something in order to deal with
these acts. Concerning disciplinary entities in academy — we must harshen
punishment for those who utilize the Corona crisis to commit an act of fraud,
“to make an example” of them. The punishment must express the revulsion
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from these acts, their awful harm and the need to eradicate them. Thus, there is
no possibility of accepting the request of the scholarly representative to impose
punishment that is common in plea bargains which relate to the admission to the
offense of infracting directives. Plea bargains are appropriate, if at all, prior to the
hearing and they have no place once the hearing has begun! It is completely
unacceptable under any circumstances whereby a Student refrains from requesting a
plea bargain before the disciplinary hearing and afterwards when he realizes that his
attempts have failed during the hearing he asks for the firs time during the disciplinary
hearing to receive terms of a plea bargain. We will clarify, that holding a disciplinary
hearing is not “a plan of your choice” and someone who has chosen the path of a fair
disciplinary hearing to prove his innocence might have to pay the price of that same
process, in which, heaven forbid, the proof of guilt is what will determine the case.

19.1 weighed the severity of the acts that the Student committed, of the ease in
committing offenses of this type; the fact that the damage of these offenses are
harmful and harsh and the need to deter students, all as stated in clause 18 above; in
contrast | weighed the personal circumstances of the Student, the letter of a senior
employee at the Interdisciplinary Center to the Student’s credit and the fact that he is
a student in his first year of studies and in the first semester of his studies, when he
committed the offense. Nonetheless, under the circumstances of this matter | will
impose suspension for a moderate time, the moderate time of punishment warranted
when taking into consideration the personal circumstances of the Student at the time
of the offense.

d. Conclusion

20.As a result, | am imposing the following punishments on the Student (from severe to
light):

i. Suspension from studies for one semester. The suspension shall take effect
the second semester of 2021-2022.

ii. Conditional suspension from studies for one year (two semesters). The
condition shall remain valid till the end of the Student’s studies and shall take
effect for any offense of dishonesty.

iii. Disqualification of the course which is the subject of this complaint.

This decision shall be publicized without naming the Student or providing any other
identifying detail.

The right to appeal as stated in clause 5 of the Disciplinary Regulations.

/s '\\@ _l,_
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Dr. Assaf Porat
Disciplinary Officer
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