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:WILLIAM SHAKESPEARE, ROMEO AND JULIETTE, Act I, Scene 2381 1
"What's in a name? that which we call a rose
By any other name would smell as sweet;
So Romeo would, were he not Romeo call'd,
Retain that dear perfection which he owes
Without that title."
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“R Yy nooannd npovi Aubnan Yw amn» SOygpnnshya Y5 Yw nvdpw
.19 TN PUDWNT 2957 DX PAIRNT RIT NIRT

5w NPAwINA NPT NI POPW NPBWHT NPITNT DR 7201 73 TV 7NN
nIron 7% "IPMI NPPOYI ALRARN 13INM 7777 DR NIWIN 771207 2090 TIWNATRYN
19°DRY,0°W12p ©°RI1 AN 22177 AuLART YW °°15°0 DR X ,NKRT .LYND NN
PPN T NPT YW W WD IR NPYVIN K7 °3 YISWH vDWAITN’A O
DWRI 7153 01D NI3°1 ANYDW NPT 713N YV NDDIAN RW 1IONI ,TIRN
197377 PPN WPR YW vDWHRATNA POy NYIATPw Y93 Py Ao ovawn
— 73w ©NRHM N 2102 NI ML?NNA NPYIDW NAMYH N3 PIIPY TNV

Jom NP7 vY PEY ;(1.8.2010 ,1232 DOTID) MR ‘3 PWRWI 313/08 X”Y ;(2000)
.(2005) 65 (3)2 @*IRN 72 7INWI 73 : NN PINY 3 73PN IARY 230 NPT

Jeffrey J. Rachlinski, A Positive Psychological Theory of Judging in :°%%> 79I1%2 X7 48
NPYIDW NIVYAT NPV IR NPLI” I 73 0 s Hindsight, 65 U. CHI. L. REV. 571 (1998)
.(2010) 177 77 BBWN ™YW 7LDV W INIRYHA 71170 7WAT PRORIVIK —

RESTATEMENT (THIRD) OF TRUSTS § 90 cmt. B (2007) ("The trustee's compliance :1%7 49
with these fiduciary standards is to be judged as of the time the investment decision in
question was made, not with the benefit of hindsight or by taking account of developments
IR .that occurred after the time of a decision to make, retain, or sell an investment™)
AR 7IVAA L 0IDOVI IARIT PW NMP YR INPWH ,NP0Y TI1AN2 7IWnTRWNY T3, Pwh
.DIR2 (custodial) nonMnwH X273 ,NINR

Hal R. Arkes & Cindy A. Schipani, Medical Malpractice v. the Business Judgment :I1x7 50
.Rule: Differences in Hindsight Bias, 73 OR. L. REV. 587 (1994)
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10123 SI(Eldon) 179X M2 ¥ 1901 %7 0°YLR 27 NIDMWY NInY fweIT3
"2 DR 279 927w Wwha nenn DRT S2.p0v0 p1D XY 1 DRT Mwy?
29 a1 950 XD 33.7391mm2 IR poy IR 5w nhwan Y5 Sw ovinia vownn
nIn? 11798 3% wpana Carlen NwIDa .ANWYS ANWANT PITPR TN 2w INRIAN
TN7 .7 NPT PV 300900 9mInw INK? ,15°w nbwan nvbaw mvnwy vhin

: 0177 TV QYD T NILLIXAT NP 0°2°1N2 TWPAT DX AT 1R

"This Court is not to be required on every Occasion to take the Management of
every Playhouse and Brewhouse in the Kingdom..."54

ANWRIDI WRIA .MIPIOPIT N3 02w N¥IINA IDYNOM MNY AT PYIAT 0
(MBNIW? IR) 772M7 N2WY 2970102 YYDINT PPOY NYT- NP VW TINYR AWINWR
YW MLLnn? nYann arx W OmMpy gy S.evipw nMmphab Xxwin K

Dennis R. Klinck, Lord :%wn% ,3%1 9wn °17 212°Y2 DyI19m7 I0mn Y PvR I Yy 51
.Eldon on 'Equity’, 20 J. LEGAL HIST. 51 (1999)

Waters v. Taylor, (1807) 33 Eng. Rep. 658 (Ch.) 659 ("[T]his Court does not interfere for 52
the management of a joint concern, except as incidental to a suit to wind up the concern
.and divide the produce™)

"[This] will justify an expectation, that this Court is to carry on every ) 664 'nya ,0w R 53
.(brewery, and every speculation in the kingdom"

.Carlen v. Drury, (1812) 35 Eng. Rep. 61 (Ch.) 63 54

Bailey v. Birkenhead, Lancashire and Cheshire Junction Railway Co., (1850) 50 Eng. :%1 55
Rep. 1127 (Ch.) 1129; Odessa Tramways Co. v. Mendel, [1878] 8 Ch.D. 235 at 247 (Eng.)
("That [business question] must be decided by the proper authorities who are entrusted
with the management of the company. It is incumbent on the other side to shew want of
bona fides"); Anglo-Universal Bank v. Baragnon, [1881] 45 L.T. 362 at 362 (Eng.) ("...the
company would be stopped because the directors had made a mistake. There is no law in
support of the proposition, and there is nothing in reason or convenience in its favour");
Shuttleworth v. Cox Bros & Co. (Maidenhead) Ltd., [1927] 2 KB 9 at 23 (Eng.) ("[I]t does
not matter whether the Court would or would not come to the same decision or a different
decision. It is not the business of the Court to manage the affairs of the company. That is
for the shareholders and directors”); Re Smith & Fawcett, [1942] Ch. 304 at 306 (Eng.)
("[Directors] must exercise their discretion bona fide in what they consider — not what a
court may consider — is in the interests of the company™); Howard Smith Ltd. v. Ampol
Petroleum Ltd., [1974] AC 821 at 832 (Eng.) ("There is no appeal on merits from
management decisions to courts of law: nor will courts of law assume to act as a kind of
supervisory board over decisions within the powers of management honestly arrived at")
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OX I2°DXY ,D°IWMY OIPY 0°1°IYa 12BR AP NYTTYIRW 0pna
,2°Y0IN IR 177 IR VOWNITN PYIPPW DX NRIN PR RY A2IAR TP
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(Wilberforce LJ), 835 ("[The court] will necessarily give credit to the bona fide opinion of
the directors, if such is found to exist, and will respect their judgment as to matters of
.management") (Green MR)

"[T]his case can only ) 1129 'nya,55 w”n »vY Bailey 11y ; 54 w771 2% ,Carlen 17w X1 56
be considered as an attempt to induce this Court to interfere in the internal management of
the affairs of the company, and to take upon itself to determine a question, which might
; (well and ought to be determined by the shareholders themselves at general meetings"
Inderwick v. Snell, (1850) 42 Eng. :03 %7 .306 'n¥1,55 w”3 »v> ,Smith & Fawcett 171y
Rep. 83 (Ch.) 86 ("But as the real question is, whether the shareholders at the meeting had
not a right to remove directors for such causes as to them seemed reasonable; and as we
.think that, on the true construction of the deed, they had such right")

3WIN DR w377 Foss nabi ,p1In 1vn® JFoss v. Harbottle, (1843) 67 Eng. Rep. 189 (Ch.) 57
NP Yy 307 QWY PO ,NIAIWNATR D 1pyR I8Y 79300 YW nubwnn newiRa
.ann Yw A%y 133 onbw anwa viank

(1978) 287,281 (2)2% 77D ,n”¥2 NIWPW? 192N *XpPI2 .10 X 73 17¥3 1Hpo3 .Y 667/76 XY 58
P33 /1 B7Ya MYPLTY IV DITIY AR XWKRW 226/85 X7V 03 IR .(JpR3 IV :19aY)
VIR PRIV NIRIY PR”) (1988) 23 ,14 (1)an 7D ,n7¥2 NIRIPM NIRNISWHY 7o%9TR”
.(”71ann 2w 2% 012 TnwyIw 7YIvea
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"[T]hat plaintiff regards the decision as unwise, foolish, or even stupid in the
circumstances is not legally significant; indeed that others may look back on it
and agree that it was stupid is legally unimportant, in my opinion." 60

Y97 09277 HY 19I0 NIDOI Y2pn vBWH NIPINIY YRIWA vDWANTNI

nPonT LNRT 0¥ POy NYIATRw Y903 1In naoma onman oPmiotia

IPYON POIY 792 .NLYMIA AR NPINMINTONDA APR NP0V VYAAY MIpn LDYNIW
X2

09501 NN .2

NPT NI YW 0wnb 155 NTIW 2P0y NI YW NMINIWD YXanT mIwn XY
WNRY IV P ATTAWNA POIWR IR 7ORYHTYYA 953 37ann *pYD nrawn
,7701 71N VOWMT NDIWN? PR 12V ,NPPOYR MVLAN 1IN Yy MpDi 1Xnw
TTRTMAR NYapa ,MHRY AT 1107 AY WP 073w 2°02°I2 MITRRNT NMIYENXA
TRWS T2Y°72 NIANNT NPPOY AuYAR TWA .Mwbnnn nvap Yw Phnt nnk)
WBWN MIP°BY INI KR AINMN 1591 , TNV DO 0IpnY NpY IYNPWH ArX
23% — AW IR RIT IO — 70V 0IPI? 2130 I L(DPRIPRITR YW 1IN vINY)
TIWRTRWI YW NI NAIN .M0PRT NPap YW nINIRITRY 023971 NINIRI 0°577
NIIWAR Y2IPn LDWNT MV YOW TNV T PRI °3°27 *DIR I2°DY nwAk
WENR DW 02000 LN DY RITW WAT2 IAPHI PUOXN YRR I NP

:¥2IP NN PINY 253 §PY0 WK ApPPRa NIAT

NP1 NI NIAT OYRHR L2537
ANIX2 ,P°20 TIWH RWI YYD 7 7AW DNHTH NPT YYD mIwn Xwn
DVENR LIV NI2°01% 2% w32 ,wuIpe AT Y9521 ,N12°01 JNIRIY TN
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.(1990) 931w VOIWT YW 11TPOBY 6 /0D ,622 (2)7M 77D ,9°2D ‘%P0 131/88 R”Y 59
.Gagliardi v. Trifoods International, 683 A.2d 1049, 1052 (Del. Ch. 1996) 60
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"174.

"122.

"180.

:Companies Act 2006, Ch. 46, s. 174 (Eng.) 181
Duty to exercise reasonable care, skill and diligence
(1) A director of a company must exercise reasonable care, skill and
diligence.
(2) This means the care, skill and diligence that would be exercised by a
reasonably diligent person with —

(a) the general knowledge, skill and experience that may reasonably
be expected of a person carrying out the functions carried out by
the director in relation to the company, and

(b) the general knowledge, skill and experience that the director has."

:Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 122 1x1
Duty of care of directors and officers
(1) Every director and officer of a corporation in exercising their powers
and discharging their duties shall

(a) act honestly and in good faith with a view to the best interests of
the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances."

: (°2700IRT NIRRT IR < 7972) Corporations Act 2001 (Cth) s. 180 (Austl.) 1
Care and diligence — civil obligation only
Care and diligence — directors and other officers

Business judgment rule

(2) A director or other officer of a corporation who makes a business
judgment is taken to meet the requirements of subsection (1), and their
equivalent duties at common law and in equity, in respect of the
judgment if they:
(a) make the judgment in good faith for a proper purpose; and
(b) do not have a material personal interest in the subject matter of the

judgment; and

61

62

63
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"Thus, the business judgment rule is process oriented and informed by a deep
respect for all good faith board decisions... Where a director in fact exercises a
good faith effort to be informed and to exercise appropriate judgment, he or
she should be deemed to satisfy fully the duty of attention."65

£ IM97 YW 1YY LDWNATN ¥ NIPUINT ANIRA N QTP PO

(c) inform themselves about the subject matter of the judgment to the
extent they reasonably believe to be appropriate; and

(d) rationally believe that the judgment is in the best interests of the
corporation.

The director's or officer's belief that the judgment is in the best

interests of the corporation is a rational one unless the belief is one that

no reasonable person in their position would hold.

(3) In this section: 'business judgment' means any decision to take or not
take action in respect of a matter relevant to the business operations of
the corporation."”

McMullin v. Beran, 765 A.2d 910, 916 (Del. 2000) ("One of the fundamental :1%7 64
principles of the Delaware General Corporation Law statute is that the business affairs of a
corporation are managed by or under the direction of its board of directors. The business
8.30 "o .judgment rule is a corollary common law precept to this statutory provision™)
,LMITATT NN QY PIPKRT NN DR 27WH ,00MRITR NI PR L7 AN3ITY NMant pInth
:TPYOR PWY I POV YT W Y25 oY NMINTHR NWAIT DX — ANINKRT D730
""8.30. General Standards for Directors

(a) A director shall discharge his duties as a director, including his duties

as a member of a committee:

(1) in good faith;

(2) with the care an ordinarily prudent person in a like position would
exercise under similar circumstances; and

(3) in a manner he reasonably believes to be in the best interests of the
corporation.

(d) A director is not liable for any action taken as a director, or any failure
to take any action, if he performed the duties of his office in
compliance with this section."
.750 'nY3,26 W7 2°v7 Disney 1w kY 65
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"[S]ubstantive due care'... [is] a concept [that] is foreign to the business
judgment rule. Courts do not measure, weigh or quantify directors' judgments.
We do not even decide if they are reasonable in this context. Due care in the
decisionmaking context is process due care only."66
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.(Mpna nwann) Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000) : 1% 66

-podY 500,337 (1)1 77D, 230 73 07Y3 HRIW'Y RIVR "0°LID 8473/99 X”¥1 ,ANRNIA IR 67
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WXIY IR 72 0 K DLDWN ArRAnw AR O30T InvOwn DR O1PIm
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192°p DAY TINY IR PPID NPIYY 0150 01917 INPITY3Y N1Inn Yvvan nbhw
TR DY ATYIYW N7 PW Noon an»i RY (XD ,0MIR 01pnn 27aR? Loyl
IR ,TIWATRYI YW 2NV NIPDIn MIPAING I3 IY D2OWnnNm AR TIpen

.868—865 'mya,3 w”1 vy Van Gorkom ™1y 1x1 - 70

:874'nva,ow 71
"On the record before us, we must conclude that the Board of Directors did not
reach an informed business judgment on September 20, 1980... The directors (1)
did not adequately inform themselves as to Van Gorkom's role in forcing the 'sale’
of the Company and in establishing the per share purchase price; (2) were
uninformed as to the intrinsic value of the Company; and (3) given these
circumstances, at a minimum, were grossly negligent in approving the ‘sale' of the
Company upon two hours' consideration, without prior notice, and without the

exigency of a crisis or emergency."
.881—880 'nva,ow 72
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.70—68 ,61,51—50 'DD ,68 W”71 Y7 ,pINM 11V 03 IR .17 W77 Y2 ITP2993 [P IRY 73

41w yh Joy PUav IR 74

IRT DI NI DPIITI VIR 11X YR NPWIR N0 1U%Y 1217 IR LBWMATIY 75
"Van Gorkom... had been an officer of ) 866—865 'mya ,3 w”n 2°¥% ,Van Gorkom 11y
Trans Union for 24 years, its Chief Executive Officer for more than 17 years, and
Chairman of its Board for 2 years. It is noteworthy in this connection that he was then
$IRY 199D WORA L,0PNAT]I YV L(approaching 65 years of age and mandatory retirement”
Stephen M. Bainbridge, The Story of Smith v. Van Gorkom, in CORPORATE LAW STORIES
.219 (J. Mark Ramseyer ed., 2009)

(7R 187 w71 9) 1 pID 129 IR AT (ANP) PN0I IO DY 76

In re MW .APKRNA2 ,5Y79R 0OUNAY IR NIIPPTIRD 272R° MWV DUYD AN WX 77
Citigroup Inc. Shareholder Derivative Litig., 964 A.2d 106, 114, 124 (Del. Ch. 2009)
.(Citigroup 11y : 127%)

.142—141'nY2,6 W71 VY 09X 78

.75 wn »°y% Bainbridge 1x7 0°019Y 79
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DIP°¥2 071011 2°¥Y 15T MNWa MPIea 0°NIINT 0717072 0PnvI0n o973
VWA WX — DANIBNT DPWwnA PAIpHT LBWNT NMYW L]OR 0277 YpI2
72°30 DMX TIWHTRVN 2NOPI? NIpoon — 1Y NIRRT ORI
Y720 171 NIW2INT,MIXTITR YW 0°RIN2 07p0Y 0°115°0 NI NONINW NPVDWN

.0°0°91M 071 1YY IWR NX 30 ]DIRI NYT? : NAX VWD

O”YIN GO TININ .2

QW 79977 DR W23 Aronson NwIpa IMYT Yw 1Yy vdwnitna HYw 11°37pod
:UDWNITNI T2 *NIIW N0 TR WHWH RIT,NINTIP NIPoD IR

"It is a presumption that in making a business decision the directors of a
corporation acted on an informed basis, in good faith and in the honest belief
that the action taken was in the best interests of the company... Absent an
abuse of discretion, that judgment will be respected by the courts. The burden
is on the party challenging the decision to establish facts rebutting the
presumption...

[T]here are certain common principles governing the application and operation
of the rule.

First, its protections can only be claimed by disinterested directors whose
conduct otherwise meets the tests of business judgment...

Second, to invoke the rule's protection directors have a duty to inform
themselves, prior to making a business decision, of all material information
reasonably available to them... [U]nder the business judgment rule director
liability is predicated upon concepts of gross negligence...

[T]he business judgment rule operates only in the context of director action.
Technically speaking, it has no role where directors have either abdicated their
functions, or absent a conscious decision, failed to act."89

210n SIIWnTRWI 19nn NPT 2poYia NYINTIIPw 995 AR 0137 nonk
DWITIT 0°RINT 93 D7pNn WRD 7 NPP0Y AuYANA 7120 MW prv NN

.813—812 /m¥2,4 W”71 Y7 ,Aronson ™1y X1 80
TIWRTRWI HY 03 Ymn 990 02K ,0I0paT? Y9577172 vonrnn MY bw vownnna 81
Stanziale v. Nachtomi :o3 %7 .Kelly v. Bell, 266 A.2d 878, 879 (Del. 1970) :1x7 .0 nx
"Fiduciary duties are owed by ) (In re Tower Air, Inc.), 416 F.3d 229, 238 (3d Cir. 2005)
Arnold v. :7inn LIV’ ;the directors and officers to the corporation and its stockholders™
awpw n1a°on ,nXRT ay .(Soc'y for Savings Bancorp, Inc., 678 A.2d 533, 539 (Del. 1996)
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“n°a Hw nyT nR 07377 0oy L5937 YW In1ana 191 7w TRYNY 73 .In9Inn°
DPYY MWK L0PWIR HDTRIND TIMYY PPy 75 owY LAY D°KROT 07 D LOWNHN
“1p1 YW owbl 703 2970112 19YD OR MPWPR APRAN 0D 1T NI30N2 MIXIAY
nIB773 027y PR 07 °31,772AM7 N3 DR DNIWH ORI 2232 vHMIN DY
Wnn WWN 07°23% 07pNa OR ,IN7 P2 ,190% 009y o 11 7330 IR NN
INIAND 07T DIPH DPAY TWHARTRYI DY L0 Yy Ao 82y TIvh
yh

T1P92¥ LOWNATN’A .ATIP PPIN DY 03 YDWR MYT YW pova nYIITIPWw 9
vOWNATNA YW NTMY DR YR LPeoples Department Stores 1°7-poda ,Qw
YOI MOPIIA YW NPT SYINR 223V TIRT 1PI0 00 ¥IARI ,PI0NR YW DNvIvy
: Y7 Hw H9on mapya

"Because of this risk of hindsight bias, Canadian courts have developed a rule
of deference to business decisions called the 'business judgment rule', adopting
the American name for the rule.

In Maple Leaf Foods Inc. v. Schneider Corp. (1998) 42 O.R. (3d) 177, Weiler

J.A. stated, at p. 192:
‘The law as it has evolved in Ontario and Delaware has the common
requirements that the court must be satisfied that the directors have acted
reasonably and fairly. The court looks to see that the directors made a
reasonable decision not a perfect decision. Provided the decision taken is
within a range of reasonableness, the court ought not to substitute its
opinion for that of the board even though subsequent events may have cast
doubt on the board's determination. As long as the directors have selected
one of several reasonable alternatives, deference is accorded to the board's

“RWI 2% NPT P2 7T MPT YW I3 DnYp 1YW PI2 NIDIN (PR WK LTI
TIWRIT 232 .3720% 0°an oW M NI 9V NNAY DITWBRT NIPnan NR 7Iwn
Gantler v. Stephens, 965 :1X7 .0°02 3% "X 3 ¥ap1 IR 232 12°K1,pIp N2 1930 1377
Wi 2% 0% IR IRINDR YW NIRRT DIPATE MR LY 77003 1072 LA.2d 695 (Del. 2009)
SI7°R1 123 'mv3,6

,03°2 IR TIMRT NN 732 22700 PW SWDIT TIONN 22391 2217 TINIY wwn v23Y DY 82
R¥MMD ¥ap> *2vp»310 227010 YW MV LANRNTA ,100-9571 95-85 My L6 Wi yb
Re A Company, [1988] BCLC 570 at 577 (Eng.) ("It is, in my :IX7 .M12°037 *B% "NT2W
judgment, vital to remember that actions of boards of directors cannot simply be justified
by invoking the incantation 'a decision taken bona fide in the interests of the
.company"")

500



NIVNTRYIN DY OPDY NYT-DIPIW) MPNTOYSNIN VYUN 0 DYPOY LIVN

decision. This formulation of deference to the decision of the Board is
known as the 'business judgment rule'..."'83

180 7PYom PN ,NIIM ITO [AVA oY NYIATIPw Y25 Y9700 1
1DIX2 34919972 177 NN 2INY 71T 1707 YRR ,PIV0IR YW NANa pIn
IPPYa NIPDID FIWNTRWI YW DNINR NDOXR 92PN vDWHT MIPINY 1IN
Australian Securities and Investments Commission™71 — n»12°% Mw1 Sw 7702
nMmIY? ,93IRA P72 86,0127 NPIINA Ana2 Ymim vIPpa P77 PYon 85, (ASIC)
IR 71277 09IR 87.09IMKR NILAWA 101N NN DWIIDH 1m0 Y93 PR NNT
TRWI YW POy NYITYIRUW C1Dn onyITYIpw DX 10AYH LDWNITNA DR YN
88 13777 0127 1137 °DY Mwn

N9 YN .3

NIRITY FIWHATORWIN AWAMT NAXD PPOYR NYIATIIPOW NIILPIT YW A137m3
YR YW IMYHwH K98 YT PV NIdHN0a 1P YY 1730 funa 7R wm»p onw
OPW 077 TIRY 231,N1PNINT NITIWT 25 2230 YN 0 IWHATRUNYY RO RN
Yy 12772 VOWHATN®A TN Van Gorkom 1°3¥2 .N1LINDIN NIDIZNT DX YYD
077 1IDYW pnA °31,70°WIY 071 7N NYT2” 00PN YV 03 ¥Rt ,Aronson N3
YXIW PAn? Mpna MTIRTHY ¥R ID0X RYW 93 °nad mbwann 1wann
nPIYY ARI M OPPW YXIAW PANAW 7TV OXY 03 WORTT 0dwHn N 89,70y
1YW NYapNN 3T DX .APOYR DR WKR? TLYARN NINIXI DY ATYH APR PR 0N

nwa1i) Peoples Department Stores Inc. (Trustee of) v. Wise, 2004 SCC 68, 1164-65 :1x7 83
Kerr v. Danier :I%7.799790K? 07277 %y 710 773p Y0 17597 vdwni-n®a (17017 NP
.Leather Inc., 2007 SCC 44, 154; BCE Inc. v. 1976 Debentureholders, 2008 SCC 69, 1155

.63 W71 Y7 IR Pyon nony 84

Jennifer Hill, Australia: The Architecture of Corporate Governance, in :IX3 77°p0? 85
COMPARATIVE CORPORATE GOVERNANCE 106 (Andreas M. Fleckner & Klaus J. Hopt
.eds., 2013)

$IXY TRA WRA2 MEnTNAY .29 wrin vy (Rich 1y ;21 wrn vy Healey 11y XY 86
Westpac Banking Corporation v. The Bell Group Ltd. (in lig.) (No. 3), [2012] WASCA
157, 11862-874

,IRT 70D 717 9937 DWW 00737 .523—522 'nya,7 w7 VY ,GOWER AND DAVIES X1 87
WTIBW *53 %700 YW w1 oY AW AT 2A3? INPNa L55 wraa YL nrdnn nx Swn?
.55 w7 »y% ,Howard Smith Ltd. nwapa

Oak Investment Partners XII, Ltd. Partnership v. Boughtwood, [2009] EWHC :%wn® ,3x7 88
176 (Ch.), 1133, 152; F&C Alternative Investments (Holdings) Ltd. v. Barthelemy, [2011]
.EWHC 1731 (Ch.), 1167

.INRN72,88371 874—873 'nya,3 W~ °¥7 Van Gorkom 1”1y X7 89
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NIDIYM 2237 TAPHT,PIWT 1N Y DOYDWNAT 09713 230 YN [PM0RII? PRY
90 3MIRI VDM 23T PR VTR ,YXINT 1ANY NpHT 2239

D2 YYD Y YT 117°32 ¥aua 952 vomn YInn YW owenan 0o axMl
WIPI AWCINA ApPoba 117 IRy oIk 2Labwn gn o ama® jop kY aweR
anmIn NYITANN YW a%3p .0°DoIR 2UNLPIIAW YTna 1293 0»phn oon®
DIWM 792 PR ,NRT OV 92,9720 777 P00 00 KIXNY vDwNATNaY 99577172 von
W 7ubnna X7 AR Apovw LCitron NWID2 .NYINR C1DN [ DopTwnY
nd% Yy LOWMATNM PN0T LITH NYET IWRY VIATRDY vH (IR
PR TLYART NP YRa IR Pw PPRn 03 71IRY %7 ,Van Gorkom™1 Aronson
1DIN2 YRR DR 1127 VOWNA NI ¥31,73WNM X223 NN T NXYY TWHRY 19D
:M2°01% ORNIA 307D

"A judgment — whether preliminary on a motion of this kind, or following
final hearing — on the question of director attention, is highly specific. There is
no ritual in these matters with which thoughtless compliance will assure later
judicial approval or from which thoughtful deviation will risk automatic
judicial censure... a determination of director due care is highly particularized
and generalizations are of little help in that task."93

YW 0w MONYY AN 1101 *D vOWNATN ¥ap ,YwnY 171y 1IR3
IR TITYA 1991, MVPWR PRPIA W NYI NN ppn? 13I8 AN RY ,0MI0pI0
DY P70 vBWMITN’A Yap 733 73 27R Y4anxybws na mbwann 97

.876—875 'y, 0w IRY 90

Trenwick America Litigation Trust v. Ernst & Young, L.L.P., 906 A.2d 168, 194 (Del. :3x7 91
Ch. 2006) ("[A] board undertook a major acquisition without conducting due diligence,
without retaining experienced advisors, and after holding a single meeting at which
.management made a cursory presentation™)

In re Alloy, Inc., No. 5626-VCP, 2011 Del. Ch. LEXIS 159, at *36 (Oct. 13, :%wn“ ,1x71 92
"As a general matter, a board's receipt of a fairness opinion ) (Alloy 171w :727%) 2011)
typically supports a factual inference that the board acted properly when deciding to
.ow NIDOIIT NINSMORTY (proceed with a transaction™

.Citron v. Steego Corp., No. 10171, 1988 Del. Ch. LEXIS 119, at *26—*27 (Sept. 9, 1988) 93
Blackmore Partners, L.P. v. Link Energy LLC, No. 454-N, 2005 :7°373"p052 19WIR 071277
.(Blackmore 11y : 121%) Del. Ch. LEXIS 155, at *30 (Oct. 14, 2005)

In re ALH Holdings LLC, 675 F. :I87 Am13 79myY .*¥31—*27 'nya ,ow ,Citron 1w 1x7 94
"[Flailure to obtain a ) (ALH Holdings 1°1v :121%) Supp. 2d 462, 481 (Del. Dist. 2009)
fairness opinion does not evince gross negligence... Delaware courts have consistently held
o3 X7 .(that a fairness opinion is not a condition precedent to satisfying the duty of care"
#36 'n¥2,92 w7 vy Alloy 11y 191,0berly v. Kirby, 592 A.2d 445, 472 (Del. 1991)
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T YR SW MIVR .I300 223 JIRG ALY DInn Yy yn 93ph ovnvpirIn
93.N79°7177 NI NIDT P33 AY°ANTNA AYY 2UMVRIPIR B w1 %D Ayeaph YN
SW 7731 TR 0°I0PTT D X¥MI Bridgeport Holdings nwaoa 03,797 11172
272 IR NIIAR NIWEAN PWAL N 7930 WX 15% 0TP PTAWw CPan 71ann
19IX2 23p% N yan 95 0°02 Yy vhnab anan nx 1153 737571 NN
96 9720

INIR DIPWDT YT JIORY DNWVRITR PV 0D OF AR W 77IP2 vOWHITN2
YW A177pOD KIT AT WPAA AN PTTPOD LN NN T NRYY 27> 0n¥ya
DMPP2 AP0 LYY WX 97,UPM nwIpa Xnp AX3WA (Lax) Op? nuown
7771 172y IMIR2 28.3T3p YW 11y vewnitna Yw 23wn ITpopa N1 ,07oon
— DLPITA DA ANY TIW WRITIWY 1°2% 779207 P2 IA1HA 271 AP0y 000
9OW NIV 2w 772977 PV 1510007 — DIV X TRPDNY DNPRNIA P27 XY 227 WK
IWINN ,YRINT DOOAN YW WIA2 AN¥YI NINYN I0N7 X2 WK L[0T YW
:0N2IM NX 1157 077 3 ¥ap1 79752 12w APOYAN *RINI *Wnn 1177 07pYn

"[D]lirectors are only protected to the extent that their actions actually evidence
their business judgment. The principle of deference presupposes that directors
are scrupulous in their deliberations and demonstrate diligence in arriving at
decisions. Courts are entitled to consider the content of their decision and the
extent of the information on which it was based and to measure this against the
facts as they existed at the time the impugned decision was made...

Although it was not unreasonable for the Board to assume the Committee had
done a careful job, this did not relieve the directors of their independent
obligation to make an informed decision on a reasonable basis... each director
was required to understand the terms and meaning of the Agreement and to
consider it carefully against the circumstances of Repap at the time... A
contract, such as the one in issue between the Chairman and the Company,
should be the subject of careful, objective analysis, and it was not."9?

$31—%27 'ny2,93 w7 2y ,Citron 77w XY 95

Bridgeport Holdings Inc. Liquidating Trust v. Boyer (In re Bridgeport Holdings Inc.), : %7 96
.(Bridgeport Holdings nw1s : 1%7%) 388 B.R. 548, 569-570 (Bankr. D. Del. 2008)

UPM-Kymmene Corp. v. UPM-Kymmene Miramichi Inc., (2002) 214 DLR (4th) 496 :3x1 97
(Ont. Sup. C.J. 2002); aff'd UPM-Kymmene Corp. v. UPM-Kymmene Miramichi Inc.,
.(UPM 2002 11 : 1%7% 11wx17 1307 p00) 2004 250 DLR (4th) 526 (Ont. C.A. 2004)

.155 'op,83 w7 »°¥% ,BCE Inc. 1w k1 98

.159—155 0D ,97 w”71 ¥ ,UPM 2002 119 187 99
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»5> (Centro NN 03 NI1317) Healey w52 YI0OIRI ¥apl ANIT M113
L0790 NIPATR NI DX 1957 — 091D DWW 02NN 07 AR PAY — DRIIN
LY 1IN 13HNDT DAW 11°ON POV NYIATIPW 995 Hw 1A 0RO DIKI
DIPMA 07507 MAITA B°°101 NN MAIN 2w 737 2232 AYmInn M7 by
100 p;9¥ya RWIIT DR P172°

mHv 4

70 MIPnT 2239 N0 YW 3702 nanon ’YH YT 0°02 Yy vhnab awMn
nap JNEY PNOPIIT MWL NIMIVW (BT N130M 23Y IN1PHA 0MINK 01377
19X Don»nn an 10Lynt mvam® oymin ML Yw vownnTna .ubnan
nR ,mpn 95 Sw 1201 vbY 17D (DIXA ©°IMA 07 WRD AT LAY N
VOWMTTNA 1T NI30MA .NPPOY TLYAAN NPARY YR MoK Yw PRa0 NP0
JWR DR 13 7177 210Y YRR TIDY 0MN0RTTIN WIRAY (BT W DR 02312
,UPMAN NP2 DTN MIDNT YW TR DR LMY 1172 WIpR 0aw 1RT
397 YIORY WOR AW BT YRY YW 03 0°1I01 T°7 07 R TN
TYR7 pWwa Sann Poen v IDn 11°0° ,McMullin nwIpa ¥apy L5953
723pni Van Gorkom nwao2 ,73 1020795717 NI YW 70907 Y X0 1w
“MI0 97M3 ARPPNAY 01177 NTT0 INRY ,0PNYYWD TWRIW 1172 NpYR Auonan
DPMT D°XIPR MONYY LYPITImING AY°NN WYY DMURIAY 09an IR VAW
munnn > voWNATN*2 ¥ Citron MW 103.07111 77 OX 27 PEO WK ANRI?
17 nw ,Rural Metro nwap2 194.mpT oywn mowmw NNX Awab XY AY3pni
192 DMVPIIAW T NONY MR NI YW 7157 Avapl ,1vaY vIpa
PRYM ARTIND ,YIAWAHI02 AR O N¥IINA A2AINAW MW NIT0 INRY 7097

.582718 ' ,21 w1 »¥% Healey 171y X1 100

Citron v. Fairchild Camera and Instrument Corp., Fed. Sec. L. Rep. (CCH) :%wn% ,3%1 101
193, 915, 55 (Del. Ch. 1988) ("[W]here a disinterested board in good faith considers the
significance of the decision called for, the available information of which it and its advisors
are aware and the time constraints imposed upon it... that decision itself is entitled to the
In re RJR Nabisco, Inc. Shareholders :3 %7 .benefits of the business judgment rule")
.Litig., Fed. Sec. L. Rep. (CCH) 194, 194, 52-54 (Del. Ch. 1989)

"The imposition of time constraints on a) 922 'nya ,64 w”a 2v% ,McMullin 171y X7 102
board's decision-making process may compromise the integrity of its deliberative process.
History has demonstrated boards that have failed to exercise due care are frequently boards
, A0 192 ,0°9377 YV 9I0 vBWNRTNA .(UPWIT NMIRDMI N17IDT) (that have been rushed"
.572’my2,96 w”n 2vY Bridgeport Holdings nw1na

.875—874 'nya,3 w7 »°vY Van Gorkom 71y X7 103

£30—%29 'ny2,93 W~ 22y ,Citron 11 1R7 104
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12¥D 12w ,Chen 11v2 73w 7m17 ARXIN 10537200 Sw 1moni 3y 127 yonw
oY C1BY MW YR DWY YW CIPATRY DRI DAN TIWnTRYN
5y nrInR AP UPM nwna »Tapn pIapopa 797 amiTa 106.mxnxyn
WYY Pw 11T INR? WRITWPL 1YDn ApOYR 007 WKW DPMWRIT
107 myp
,County of York nw152 np12nni IpIma 72x°1 AvPnaY 917 N730n YW 173100
733 Merrill Lynch n72n3 n1»an N7y Yw Av»an n7aoma n°nIpn Awpa ATl naw
YW IX°w2 Bank of America oy 77307 DX 1% DNLYAR P YW 0WVPIIN
NP N3 A23pnn nubnnn °3 mvw nyaina 108.2008 9amwpoa 011D JAWHR
DY P19°0 WP DPIIART 127K IR QNRY DR YO0 2MWpII IWDR XYW
27°0 VOWMITNA LRV WIIND JWH NYAINY MR R PIDIAw Pl o7
T PR LPNIC0I Y MAWwnT YY UIDW AT 2wnnaa 03 3 vapl ,wannb
TY2 NPT A92Y wr RDR O pMTIpAR PYNR 72 voab naw avRw
POV

"It is clear that no single blueprint exists to satisfy a director's duty of care.
While such speed might be suspicious, it is not dispositive. Defendants justify
their haste by claiming the existence of severe time-constraints and an
impending crisis absent an immediate transaction. They argue that in light of
these circumstances, the board exercised sufficiently informed judgment to
dispose of their duty to make an informed decision. Such pressures may have
existed, and our case law supports shaping fiduciary obligations to reflect such
a reality. However, the contextual contours of the directors' fiduciary
obligations are fact driven; and the Court cannot undertake such a nuanced
evaluation by way of an informal scheduling motion."109

N .S

ow,MTn Dvnwn °> Disney Dwaba 920 MmeT Yw 11’77}717 LOWHITN2

:121%) In re Rural Metro Corp. Stockholders Litig., 88 A.3d 54, 103 (Del. Ch. 2014) :1%7 105
In re Rural/Metro Corp. Stockholders :1%1 173 IMIX2 0»1¥°077 NP>0dY .(Rural Metro 71y
.Litig., 102 A.3d 205 (Del. Ch. 2014)

79097 11 IMIRA .Chen v. Howard-Anderson, 87 A.3d 648, 68-69 (Del. Ch. 2014) :1x7 106
.MWVD NPINM NI DNVPIITAW 131791 ,DPNVPTT DPRY TIWNTORWI VY P71 NIINR

.159 'op ,97 w1 vy ,UPM 2002 171y 187 107

County of York Emples. Ret. Plan v. Merrill Lynch & Co., No. 4066-VCN, 2008 Del. :3%7 108
.Ch. LEXIS 162 (Oct. 28, 2008)

L(UPWIT NIRDTHY NIPIDIT) *¥21—%20 ‘MY ,00 109
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©2nAY NINW X°7 (reasonably informed) T30 1DIRI YIVH O (PMVRIAW
:7730 1DIRA PATW NINT YT 20 N1

"The 'reasonably informed' language... the standard for judging the
informational component of the directors' decisionmaking does not mean that
the Board must be informed of every fact. The Board is responsible for
considering only material facts that are reasonably available, not those that
are immaterial or out of the Board's reasonable reach."110

Y713 23 LT Sw 1YY vdwNATN’A 1P MIPPINA AN YW N 07pIn 25WAa

9apna MVPTI? JWN NPAY WYY AR R DY IV YA RIT WKRD NN XN
NTMIANT AWK NPT NN 3 oW 1Y 7o vowna N a Hlaubnan nx
9523.%97277 YW 12°0 7 WD XDI 00O RI7T IR N1 22va% 119 Hhw wpna anin
2711 1991 XMIAN XIT YT 10T ,NINT 0TI TV TIRD DOPIT DRI DOIWINT 7127
9237w 172 ,72I9D PP 20 MLLAR Yapn’ 2IWN NPAY WY XI7 AR NIOANT
P77POD LT 111°92 71597 (oK Aproon M2.ypwna IR nan Yyaa ,miwnTRwI
MLPITY N WK YN I1PIT — 0°027 NPNIANT NRN PV 1IN NP DMK
“572n7 °23% nbouR AWAR Yy Abn W IR — aubnnn nbap Jxb
nR M7 2w 1YY vdWNATN*2 Y¥°1 MFW Nnwapa N3N naaona H3.a9Ix0%
7721 PN IR NPMIANT 3V YW NPIWHAWHT DR TARTY 2P 213 nInTIan
YW INRA PUIVA D WITN LJIRT NN PhAY? MppITia oy Tl YW Invp

NP2 WA APRA 07277 IARY TN L(MPH2 NWATAN) 259 'HYa,66 w7 2°v? Brehm Ay 110
"the directors' decisionmaking process,) NN NIV 22 Yy NyINwn 7207 °0 LOWHT
measured by concepts of gross negligence, included consideration of all material
113 LOWNITN® YW 1137 DX 03 IR (71017 7waTR) (information reasonably available”
~p0DA MDA WVIX WK ,80 W TY Y2 DRI ,813—812 ‘YA 4 W P¥2 ,Aronson
03 9513 NN 7107 .Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 367 (Del. 1993) 11
.96 W~ 2>y Bridgeport Holdings 77-popa
:260 'nY3,66 W77 2°¥2 ,Brehm 11y Ixy 111
"The term 'material' is used in this context to mean relevant and of a magnitude to
be important to directors in carrying out their fiduciary duty of care in
decisionmaking. In this sense, it is distinct from the use of the term 'material’ in the
quite different context of disclosure to stockholders in which ‘an omitted fact is
material if there is a substantial likelihood that a reasonable shareholder would
consider it important in deciding how to vote."
72°K1 85 /0y ,6 W7 2299, 0577 IR NYMIANT AW YW INPYeoa 1Y 112
Benihana of Tokyo, Inc. v. Benihana, Inc., 891 A.2d 150, 179 (Del. Ch. 2005); : 1 113
Sutherland v. Sutherland, No. 2399-VCN, 2013 Del. Ch. LEXIS 140, at *39 (May 30,
.2013)
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912371 ,2270I0 90772 19D DILPIPTR *5 MYLI AYPWIY INKR? .NINRT 791700
VOWNITN’A Yap 7N 79197 YW noPnTmp nan NIdYwRn DR 19pw o 0
Am172 15000y nyIn-2pw 995 Sw n1aan oav nImIy 0o NN Yw anioa
197m3 DPYD 713 WD) 71NN YW 2NVRIII * NI Blackmore 11y ,73Y
“MYIn? 70713 YW 1917n2 NI21% , w1 oY MITTINAY MNWw MIDIYRA 1T ADPN
Swa MR NI NIDA P33 AV AN NP 0% PR D ¥apl Jowm IV
32w ,ALH Holdings 112 o3 7°71 73 16.n7awn-x% nanx a2ws 7772 on'na
NIWDR NIDIPN 7170 NNPTPTR 1IN2I YT 192 DINVRIPTN D VDWHITN’I KN

MFW 721y :1%7%) Kahn v. M&F Worldwide Corp., 88 A.3d 635, 649 (Del. 2014) :1x7 114
In re MFW Shareholders Litig., 67 A.3d 496, 510 (Del. Ch. 2013) : 03 187 .(1M1%7 YW 11Y¥2
(MY YW *or¥a MFW 121 1 127%)

In re The Walt Disney Co. Derivative Litig., 906 A.2d 27, 67-68, 70 (Del. 2006) : X 115
(M%7 Hw 1175y Disney 171y :1977)

.¥32—%30 'ny2,93 w7 °¥% Blackmore 11y X1 116
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:TIPOYR ¥I¥°an 93 NYINI 112N 72w ADIYAY MnTNi

.482—481 'nya,94 w771 2°¥2 ,ALH Holdings 11y 117

XY 71y IMR2 .McPadden v. Sidhu, 964 A.2d 1262, 1272-1273 (Del. Ch. 2008) :1x7 118
DTINRM 90D N7IN TINY DNVRTIYW PIPON 7Y AN NI02Y TIWIR

.81 w71 »y? Stanziale 11y 119

.241—240,233 ’1ya,0w 120

NPINRD MWD NI TNVRPIYII A1 T PR 03 .105 w7 229 Rural Metro 11y X1 121
MWPAT .Y PP NPINRT NYAR oW AXINI A7 79577 NYAp X ,NIPATT NI nIoRb
enhanced ) “n7233 73°12”7 M0M MIPDI JpN YW 127 03 IV DW NI°0IA 7IANT NN YW
LNIPRTA N2IN YW 7577 NP0 DY 1DWR 1R RIT IR L1972 DRNR PORW (scrutiny

"The fact that the deal with Warburg generated a premium over the pre-) 102 'nya ,ow X1 122
announcement market price did not mean that the merger was the best value reasonably
.(available or that stockholders were not harmed by RBC's activities"
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"Part of providing active and direct oversight is becoming reasonably
informed about the alternatives available to the company. The need for
adequate information is central to the enlightened evaluation of a transaction
that a board must make. [M]ergers or recapitalizations... may be authorized by
a board only advisedly. There must be a reasonable basis for the board of
directors involved to conclude that the transaction involved is in the best
interest of the shareholders. This involves having information about possible
alternatives. The scope of the required information includes a reasonably
adequate understanding of the value of not engaging in a transaction at all."123

NOYIINY T

T 93 :7IMRY ,NIPONN 7171 PPOYI NYIATPW 1173w 2123 ¥aIP MYTA 1IN
Yy APR X7 LPIND IDINA MYT NYRWI AWNITIW AR NO0I1RY ubnan
,L19I1X9% AWTR W 01w 0% W QW Ap°0ba INRY N1 ,AwynY .n11vnan
MR 12470onan nrLIrEY7y 7ne3dhn nPYITrEY” IR 03pRa NPD OnIRY
7772 JOXRIW YT 0202 YY 7 ©NAY TIWNRTRWI DR N2*AN 103207 NIy
YH11%77RY 1DIXD QOXRIW Y7o 7Y PYTIP2 00NN WK MVYAR NYAP T .NY0211RT
P71 RYY,TIWNRTRYI W 11KT 120 P 7957 ,739KY ,2970I0 10102 79IvD 2wm
TIDI RINW 12°DX 713 P21 HY IMRI Holly Farms nwan2 125.59%w n19>imi nan Sw
126 7923m77 n210Y 290102 YIwD? NI Yw “nviyy”
VDWNATNY LYW 112712 — waste *11°33 INT 1IN NPNIAN NP2IPRIY AW
Y95 N Yw nyena 91237 9RO Brehm nwnna YR onna MY bw 1hyn

.(MVAPWIT NIRDIMY NIPIDIT) 90 ‘HYA 0w 123

.143—142 /02,6 W”71 VY ,02°% 1RI NPT W DLAN WA PT? 124

"[Dlirector action is analyzed under the) 122 'mya ,77 w”n 2°¥% ,Citigroup 1 X1 125
business judgment rule, which prevents judicial second guessing of the decision if the
directors employed a rational process and considered all material information reasonably
(Friendly) %7190 913777 vOWR .259 'Y ,66 W~ °¥2 ,Brehm 11y 03 Ix7 .(available...”
Sam Wong & Son, Inc. v. New York Mercantile Exchange, 735 F.2d :I%7.73117 799y ¥°an
653, 687 (2d Cir. 1984) ("By this we mean only a minimal requirement of some basis in
reason — not a showing that the emergency action constituted the optimal response. Absent
some basis in reason, action could hardly be in good faith even apart from ulterior
.motive")

In re Holly Farms Corp. Shareholders Litig., 1989 Fed. Sec. L. Rep. (CCH) 194, 349, :3x1 126
at *24 (Del. Ch. Mar. 22, 1989) ("[A]ction that obviously is not 'rationally’ designed to
maximize corporate or shareholder interests, is best understood as a 'rational’ breach of the
.duty to proceed in the good faith pursuit of appropriate interests")

509



YYUN 0 DYPOYI LAYN VY PHY

TRWI PPW AVIAAAW AYAwn nmnn nrvrxar 1270poyn nyinthpw
17307 N0 DX 0TPR NIYPPD L,NPPINRT 71T DIWA WA 39150 APR Wwni
n¥I1IM3 128, 9wp XH% 0 077752 YIMINY TWR1A A1PIVPITR 775N NI27 00w 1Y
NR VOWMATN®A ¥ Brehm 1»1v2 @YIX .M NIRY 79D XOAW ANTI 0 1070
"mMIYwNY Wwpa e Yy vvna X Citigroup MWD 129,7m50m2 0PN
JvID WK ,Citigroup 112N 2731mY ,N120T OINA MY ,INPHI AR AWMD
Wwp XYY 0rRTNNn YW A9RD 0°a8m32 130,000 °b M2y YX 77207 DR XO2AAW INRY
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131 s22vp»210
,PPIVOIRA 03 75 1325531877 1972 03 MWD NINDHOR W2 NI1LIPEIT WML
"rationally) 7>211°¥7 DIX2 PHXRAY” AWITD AR°PNA 7371 NPT TOY 7AW
5o *> VOWMI"N2 77207 Rich nwna 133.7392n7 n2w? X0 nwnnnw (believe"
WNT NPRINRIT IO, VTR POCR 2w PN N0 Ywi 2% 00 Yw mwTn by

"Irrationality is the outer limit of the business) 264 'nya ,66 w”n v ,Brehm 11w X1 127
judgment rule. Irrationality may be the functional equivalent of the waste test or it may
tend to show that the decision is not made in good faith, which is a key ingredient of the
.(business judgment rule"

.Saxe v. Brady, 184 A.2d 602, 610 (Del. Ch. 1962) :3x1 128

.262'n¥3,66 W”71 2°y2 Brehm 1y k7 129

.136 'mya,77 w7 vy ,Citigroup 171y 1X7 130

In re J.P. Stevens & Co., Inc. Shareholders Litig., 542 A.2d 770, 780-781 (Del. :5wn% 387 131
Ch. 1988) (A court may, however, review the substance of a business decision made by an
apparently well motivated board for the limited purpose of assessing whether that decision
is so far beyond the bounds of reasonable judgment that it seems essentially inexplicable
In re Trados Inc. Shareholder 71¥2 75072 LWVIX .on any ground other than bad faith™)
.(Trados 71 :19719) Litig., 73 A.3d 17, 43 (Del. Ch. 2013)

Hutton v. West Cork Railway Co., [1883] 23 Ch.D. 654 at 671 (Eng.) ("Bona fides :1x7 132
cannot be the sole test, otherwise you might have a lunatic conducting the affairs of the
company, and paying away its money with both hands in a manner perfectly bona fide yet
perfectly irrational"); Ultraframe (UK) Ltd. v. Fielding (No. 2), [2005] EWHC (Ch.) 1638,
7DDXA 777ANT NAWY” NILYAN NYARY TWpa AmT AW vpPN YARA I 1294 (Eng.)
"The absence of any reasonable) 23 '»va ,55 w7 2°v% ,Shuttleworth 11y 187 %930
ground for deciding that a certain course of action is conducive to the benefit of the
company may be a ground for finding lack of good faith or for finding that the
shareholders, with the best motives, have not considered the matters which they ought to
.(have considered"

.63 w71 ¥ 2900IR7 n1ana pink 180(2)(d) /o moi IR 133
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102 9°20 PR 10D DX AR 113 PO by ooann npoya talokiatatali
<PV PP IR

"[T]he director's or officer's belief would be a rational one if it was based on
reason or reasoning (whether or not the reasoning was convincing to the judge
and therefore 'reasonable’ in an objective sense), but it would not be a rational
belief if there was no arguable reasoning process to support it."134
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Sw Pmm Wan: 7aw M1 NwIDa N1 DRT WYY WK PITTRODW X7
WK IR 273 2702 1PDA 0w 77aRR YW 0°D0d (73R YV MIvp NPuID 77an
,717207 D73 NUAWIM NIPAT NI 2V 297307 NIPINR DR %AW INR? .00y 09YI
YPY AUYAAT NNAN2 PUYLn T2 vEIWR vBn LIPLYR vBWARTMA YIm
1972 RY 0Aw 7720 19NY MYWANT P32 DINR 079y 20 ovIR L, 00mna
: 0D 11D NIPOY 127Ky

.77 01902 WIN W 1DIX PY WRITT2I22 DNYT DR NN? 02270 1 020mnn”
117 XY 077 .0175 R qwWYNY 279K 0°D03Y 0P 3—1 DOWNI WY M IR
MW 273 Y277 °wn% [odn DR 1I0M RYXR L,ONYPWR (DR YV 09Iwn

"[T]hat belief is rational in the ) 7294 ‘0D ,0w 03 IR .7289 'O ,29 W71 2°¥Y ,Rich 11w X7 134
sense that it is supported by an arguable chain of reasoning and is not a belief that no
vY Westpac Banking Corporation 7721y ; (reasonable person in their position would hold"
"Usually the bona fide belief of a director that the conduct undertaken is ) 923 ‘oo ,86 w”i
in the best interests of the company will meet the requirements of the duty... However, that
belief will not prevent a finding of breach of the duty where the conduct is plainly
unreasonable or irrational or fails to have any regard to obligations the company must
.(meet"
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NPWYH NI0IA PR NPIPY NIRRT QWY CWIpR DR vdwARTNa 1x» (Aug. 29, 2008)
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negligence, should be proscribed... where the fiduciary intentionally fails to act in the face
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"For myself, 1 confess to feeling some difficulty in understanding the
difference between negligence and gross negligence... If, therefore, a director
is only liable for gross or culpable negligence, this means that he does not owe
a duty to his company, to take all possible care. It is some degree of care less
than that. The care that he is bound to take has been described by Neville J. in
the case referred to above as 'reasonable care' to be measured by the care an
ordinary man might be expected to take in the circumstances on his own
behalf."194
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"[W]e regard the difference between negligence and gross negligence as
merely one of degree. English lawyers have always had a healthy disrespect

"X 192 .(of a known duty to act, demonstrating a conscious disregard for his duties”
KW MITRD PUIYAY ¥In1, 105 w7 Y9 Rural Metro nw1na vowni-n»a ,11rxY

"Delaware’s current understanding ) 1274 ‘»¥23,118 w”n »y% ,McPadden 11y ,5wn? ;1% 193
of gross negligence is conduct that constitutes reckless indifference or actions that are
In re Lear Corp. Shareholder Litig., 967 A.2d 640, :03 %9 .(without the bounds of reason"
652 n. 45 (Del. Ch. 2008) (“the definition [of gross negligence] is so strict that it imports
the concept of recklessness into the gross negligence standard, thus conflating two
:I1X7 N1997 15719 .standards that are distinct when used in the criminal law concept”)
Zimmerman v. Crothall, No. 6001-VCP, 2012 Del. Ch. LEXIS 64, at *17-*24 (Mar. 5,
.2012)
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for the latter distinction. [It has been] doubted whether any intelligible
distinction exists; while [it has been] famously observed that gross negligence
is ordinary negligence with a vituperative epithet."195
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