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parties' untaken) 02X°XI01D NPT SYIAR Sw oMY 2 NTpANA ,N°N7aAn A
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YW 112 91972 N2 YW 197127 YO DIWOR
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DI2W 0°PRT DR NYTY LIY0I 0 ,NWARD OF2 YPwYR Wanl 0OTIY M
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Myers v. Dronet, 801 So. 2d 1097, 1109 (La. App. 3d Cir. 2001); JaMEs :5wn% X1 1
A. HENDERSON, JR., RICHARD N. PEARSON & JoHN A. SiLiciaNo, THE Torts PrRocess 159
(6th ed. 2003); W. PaGe KeetoN, DaN B. DoBBs, RoBERT E. KEETON & DAvID G. OWEN,
THE Law oF Torts §31 (W. Page Keeton ed., 5th ed. 1984)

w7 Restatement™77 2@ 0’777 *1wn TR ,Michael D. Green %201 ,5wn% 79 2
"[T]o employ a risk—benefit test in a tort case, some identified, untaken :7°P°732
precaution must exist that, had it been employed by the defendant, would have
prevented the plaintiff's injury. It is the economic cost of that untaken precaution
and the expected accident toll if the precaution is not taken that must be compared
with each other in a risk—benefit test." Michael D. Green, Negligence = Economic
Efficiency: Doubts, 75 Tex. L. Rev. 1605, 1612 (1996-1997)

'PDD'? D3 71977 ,(2004) 511 ,498 ()11 775 DRI NI 73 TN 5604/94 R”Y IR7 3
12w ,United States v. Carroll Towing Co. Inc., 159 F.2d 169, 173 (2d Cir. 1947) {1°77
STAT N0 WY WX YVl

(30,6,2006 ,007D X5) 19 '0D ,5RIW® NI 3 12w 72029/04 (X”N 1) 27y 4
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Y A919Y %007 P13 Pw IMIRDT NDU5w C5wann oI "% $2pY OKDT 1K
,NININT NPT NAINT TRy S Pw 1TEn nanon nhaSwa NIaIIng
YOPwID PORORIVIDT PIIT NX D10 PUTAT ,NIVAT CYINR NYPIR MYInT N0
1DIN2 O3 O7PNAY WY NPAVIVOXR NMIATINT 3 IR 1272 1777 .Y IR 017 191X
N5 5y Mo% nathy MY SYyERR1 MIon 19X YRR MYy vIn - B
R D XY 707 72°1n3%7 WX MDo1 NYpYn

DR NAWR T3 D013 12w PNTI0NT 1R DR PO’ AW Yw WX aphn
,"NT0NT N1 783 T°20° AW P *Iwi RPN JTI0°2 NTRWA NP2pnn AP
219y ,0°7737 TV AN TR M YRR SW 197¥N2) INOR2 BRI TPRnni
L7073VIVOR NIV CYIRR”) 0°IX77N%2 M OYRAR2 NINOA AYpwn TTYY
MYpwin wwns >3 7y°3a%n 112°077 N°XD 019n% 00919y 077787 072w 07N N2
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"[A] person is required to realize :199~198 ’ny¥2 ,1 ¥”7 9°¥> ,KEETON ET AL. X7 5
that there will be a certain amount of negligence in the world... The duty to take
precautions against the negligence of others thus involves merely the usual process of
multiplying the probability that such negligence will occur by the magnitude of the
harm likely to result if it does, and weighing the result against the burden upon the
.defendant of exercising such care"

MATINTA 0°¥2137 0°112°0 D10 1m0 1N2°72 N°AVIVOXR mananm 112°02 7’pPn ]1’1'7 6
Steven Shavell, Torts in Which Victim and Injurer Act X7 051 v naabwn
Sequentially, 26(3) J. L. & Econ. 589 (1983); Harold Winter, Sequential Torts with
Imperfect Information, 14 INT'L REv. L. & Econ. 35 (1994); Donald Wittman, Optimal
Pricing of Sequential Inputs: Last Clear Chance, Mitigation of Damages, and Related
Doctrines in the Law, 10(1) J. LEGAL Stup. 65 (1981)
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nrw 80 v NPy NXWD ATYY 12X LI Nyean® wed 12187 IR TTIYN IR
Y111 1N°1 MR PIIT DK 3 ANY I (@7I1R°D) 17T 100 Pw MYY2 TWRN (Y°I0)
70 20 YPYR YINM 070 30 YOPYn VAN WX 007780 Yv namwn aypwn
J17°207°N%2 MIATANT 2wA°N 17w 3071 NN AYPY °3 ¥13p7 1777 5Y 198 N12°013
(D71¥°D) 17w 100 PXP? OPWY WRN (Y 1) 17w 30 v MYy NRYD 7TV 12IR7
PRIT P77 KD PRIXY 77 0°72772812 P17 NYINA 17w 30 YUPwR 10 OX TNy 121X
J7W 100 50 P12 DRWY TWRN (IYUIR) 07w 20 YOPWA? 707 PIY Py 1X0nb
AYPwN Amvan MIdwan nPNY 03 AR 0°D0131 OPNTNY 0°3¥N Sw M7 min%
30 WX 77PN A7 80) P°1TM2 YaPI NUSYIT 0ITIV0 T DD 1YIna NUavn
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02PN 2172 0D 121V IR VIR TIPR2 ISR 0TIV YT NP TR 1Y
02X X7 VPRI AP0 2w 7172 23T WERN IRY 52300 YT vawnn-onab v
AP DX °2°VMD IDIN2 MY 0°WITI 0PXR VOWATTON *D AwNTT NPT NNDoN
TR NPT CYIRR DR AN 0DWHTTNY 92 0T ,NKT QPR SRR TYPYT

ANARR RN John Prather Brown A3WRT2 X% 1 7Iyvd noYnMen Anown AR 7
John Prather Brown, 1R .7°P>137 °3>7 01102 n°%3%577 72°n37 n*37m 0°02 017 7Y
Jdoward an Economic Theory of Liability, 2 J. LEcaL Stup. 323 (1973)
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2o9> NI SYXAR Sw MR J(untaken precautions) 0772 YOPWiPR WIN3 027787
Mark Grady 77207 ,5wn% ,79 .n15w72 0731 P13 °3 T°yn vpil X2 WX

"This same untaken—precaution approach also reduces courts' need
for technical information because they no longer have to identify the
precautions that produce the global minimum of social cost; they need
only examine the costs and benefits of the precautions that the plaintiff
has actually alleged that the defendant failed to take. Untaken precautions
beyond the efficient set appear cost-beneficial only when the injurer has
used less precaution than due care. When the injurer has used the most
efficient precautions, as he has an incentive to do, no further precaution
will appear cost-beneficial."”

NIwBRN P>y NPT PYRARI YOPWwien 077X 1WIN1 072w 0°pn2 N1INXR NY:
WX SOMLDINT YRR AP’ DR 127 5w 12102 MM 1y 2275y vowni-onab
X7 (level of care) D778 D@ MM N7 ,0°2°9° NPT PYRRR NP TV WOR R
Cooter & Sw 07907 AMPo ,127% X217 NN AN Q0PR QYR NYITIT N
ITIART 77PN DR 7waTR ,Ulen

"Repeated application of the Hand rule enables adjudicators to discover
the efficient level of care. In a series of cases, the adjudicators ask
whether further precaution was cost-justified. If the answer is 'yes,’
then the injurer has not satisfied the legal standard and the injurer is
liable. Injurers will presumably respond to this decision by increasing
their level of precaution. Eventually a case will reach the adjudicators in

"To decide a case, it is not necessary to identify the standard of care; it is :5wn% X7 8
sufficient to determine whether or not the standard was met. Of course, one way for
a plaintiff to meet his responsibility and show that a duty was breached is to find a
precaution untaken, which, if taken, would have had a greater marginal benefit than
its marginal cost." 2 THE NEw PALGRAVE DicTioNARY OF EcoNnomics AND THE Law 514,
516 (Peter Newman ed., 1998)

Mark F. Grady, Discontinuities and Information Burdens: A Review of the Economic 9
Structure of Tort Law by William M. Landes and Richard A. Posner, 56 GEO. WASH.
Robert D. Cooter, Symposium: Law, Economics, :03 X7 L. Rev. 658, 661 (1988)
& Norms: Decentralized Law for a Complex Economy: The Structural Approach to
Adjudicating the New Law Merchant, 144 U. Pa. L. Rev. 1643, 1679 (1996); Reid
Hastie & W. Kip Viscusi, What Juries Can’t Do Well: The Jury’s Performance as a
«Risk Manager, 40 Ariz. L. REv. 901, 907 (1998)
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which further precaution is not cost-justified. Just as a climber can reach
the peak of a smooth mountain in a fog by always going up, so the court
can discover the efficient level of care by holding defendants liable for

failing to take cost-justified precautions."'

2071 1w 30 Pw YPW 72w ,2°Y% IRMTT MYRRR 0°7277 DR whRAR 100
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Y 93 P71 12X 5w 115w DR MIXITY (YI07) PR DI 71 7pR2 SV yeIn
AP RO 12T DW VP WK A7 3070 NNn X7 YN NIRRT YU IYpwnT
v> 7Y°In7 MPY NN DX °3 ¥°2XN 02T M VIR Yv T2 07w 30 Sv
5w 1MIwBR1 19w ,0°0011 17w 40 Y PWA? WA’ K2 (YANI) 1K1 .pxe By Dvib
27292 17w 20 5w N15¥2 PrIT DR YR (2N prye

MR NP7 e O°9YID OPR TIT NNOMA WMW DRIV LBWNITN2 LK
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737 731° VW NNOI 275y ,NPORIWT AP 092 Mv°2 P00 X2 ,NPPRT 710°BN7
M5y P17 DR YIR% 570 2190 P AWK MPIvwd 273N PR YT ImaTIn.L.”
TITATN 0275y NINMn 21T PN P3IN2 03 NRYNAI W17 Awa 27an5minn N 1011
PW 7I0PI2 IR Y>3 731737 MPY? 2% 0°w3a” 172°N MATINT Pw M0, nysng
B, 070190 NIATINT MYEARA [ 0°Y2117] 02119707

X7 IPR 737 N0 DAPRT W 3 NN YT T30 IR X2 PR
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N I0I0OR

m¥7> JRoBERT CooTER & THOMAS ULEN, Law aNp Economics 335 (4th ed. 2004) 10
Hans-Bernd Schafer & Andreas Schonenberger, Strict Liability Versus :IX7 71217
WNegligence, in 2 ENcycLoPEDIA OF Law aND EcoNomics 597, 602 (2000)

RicHARD A. EPSTEIN, CASES AND MATERIALS ON TorTs 143-144 (8th ed. 2004): "[T]he 11
skillful lawyer typically [proves unreasonable behavior] by pointing to some specific
'untaken precaution' that, if taken, could have prevented the accident that actually
«occurred"

,00718 XD) 8 ‘08 ,n”Vva PYPIPR 021 AW.X ‘1 DANAK 111598/98 (X”N oY) X’n 12
«(19,1.2000

,2006"170WNiT , MMM T PIT PIINY (2)387 ‘07 2 ADIPN 13
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Ward Farnsworth, Do Parties to Nuisance Cases Bargain After X7 ,713¥02 022107
Judgments? A Glimpse Inside the Cathedral, 66 U. CH1. L. REv. 373 (1999)

Steven Shavell, Strict 387 “N12°¥2 AP>” 1A% 7N DAY 12 72WN0 MAaNaT By 15
«Liability Versus Negligence, 9 J. LEcaL Stup. 1, 2 (1980)
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Board of Water Works Trustees of the City of Des Moines, lowa v. Alvord, Burdick 17
& Howson and Drov-Oliver, Inc., 706 F.2d 820, 825 (8th Cir. 1983): "A defendant
who owes a duty of care to another is often required to anticipate that the other
will be negligent, and the defendant often has a duty to take precautions against the
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David W. Barnes & Rosemary McCool, Reasonable Care in Tort 11 719°Pn 77p0° 19
JLaw: The Duty to Take Corrective Precautions, 36 Ariz. L. REv. 357 (1994)
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Mark F. Grady, Common Law Control of Strategic 3172 ,IR7 1iyba 2am1 117> 20
Behavior: Railroad Sparks and the Farmer, 17 J. LEcaL Stup. 15, 18-19 (1988):
"[Courts] have limited the doctrine of compensating precautions in ways that reduce
strategic behavior... the first party's state of mind largely determines whether the
.second party will be liable for failing to use compensating precautions"
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