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"[1]t is meaningless to confer fundamental rights without providing an
effective remedy for their enforcement, if and when they are violated. A right
without a remedy is a legal conundrum of a most grotesque kind."7>

5w IR oD% 0702 MR KIT 76,0931k Y2IpnT VOWH MY T VBWH 1PV

72w 77,1803 nwn Marbury v. Madison NwAD3 PRP IR PYYR LOWNARTN
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YW 7791077 PN NYRNWNY [DIXI — ARINT NIRTINA Y230 YW 7Ipn3 *NpIn TYo
71 WP AR MR YIDT PIN MYV YW NpIn Y0 pIva? vbwnatnea

:(Marshall) 2wn X°wii and

"The government of the United States has been emphatically termed a
government of laws, and not of men. It will certainly cease to deserve this high
appellation, if the laws furnish no remedy for the violation of a vested legal
right."78
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nMIwID P2 :727Y) (1994) 779 NPNPIN DUWID — CWAHW 15 BBWHNA DUIWID U2 IR
Ashby v. White, (1703) 92 E.R. 125, 136 ("If the plaintiff has a right, he :03 %7 .(°DpIN
must of necessity have a means to vindicate and maintain it, and a remedy if he is injured
in the exercise or enjoyment of it, and indeed it is a vain thing to imagine a right without a
remedy; for want of right and want of remedy are reciprocal... Where a man has but one
Attorney General v. : 03 X7 .remedy to come at his right, if he loses that he loses his right™)
Chapman [2012] 1 NZLR 462 (N.Z.); COLIN TURPIN & ADAM TOMKINS, BRITISH
w1 2y Nelles 171 %7 19 .GOVERNMENT AND THE CONSTITUTION 109 (7th ed. 2011)
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.Marbury v. Madison, 5 U.S. 137 (1803)

"it is a general and >> o7w ,(Blackstone) 110OP?2 NX LLXM YWIN XWIT .163 'Y ,DW
indisputable rule, that where there is a legal right, there is also a legal remedy, by suit or
action at law, whenever that right is invaded". 3 WiLLIAM BLACKSTONE, COMMENTARIES
Tracy A. Thomas, Ubi Jus, Ibi :3%7 .ON THE LAWS OF ENGLAND 23 (1765-1769)
Remedium: The Fundamental Right to a Remedy Under Due Process, 41 SAN DIEGO L.
Kendall v. United States ex rel. Stokes, 37 U.S. 524, 624 :03 X7 .Rev. 1633 (2004)
."a monstrous absurdity" X7 79190 XYY M57 170LW ,(1838)

Barry Friedman, When Rights Encounter :1x7.780 'n¥3,76 w”73 2°¥2 ,nnpIn nlawap p1a
Reality: Enforcing Federal Remedies, 65 S. CAL. L. ReEv. 735 (1992) ("Without an
.available and enforceable remedy, a right may be nothing more than a nice idea")
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"[C]Jontemporary modes of jurisprudential thought... appeared to link 'rights'
and 'remedies' in a 1:1 correlation..."86
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Walter E. Dellinger, Of Rights and Remedies: The Constitution as a Sword, 85 HARV. :187 82
L. Rev. 1532, 1534 (1972): "As Chief Justice Marshall expressed it: 'The government of
the United States has been emphatically termed a government of laws, and not of men. It
will certainly cease to deserve this high appellation if the laws furnish no remedy for the
violation of a vested legal right." Once substantive legal norms have been declared to be in
the Constitution, there is much to be said for a judicial prerogative to fashion remedies that
.give flesh to the word and fulfillment to the promise those norms embody"

Carey v. Piphus, 435 U.S. 247, 254 (1978) ("Rights, constitutional and otherwise, do : %7 83
not exist in a vacuum. Their purpose is to protect persons from injuries to particular
.interests, and their contours are shaped by the interests they protect™)

Friedman, o3 x1 .Paul Gewirtz, Remedies and Resistance, 92 YALE L.J. 585 (1983) : %1 84
"Discussing rights in the abstract ) 736 'a¥2,79 w773 »°¥% ,When Rights Encounter Reality
is interesting; our commitment to those rights is tested, however, when it comes time to
.(bear the cost of enforcement™
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Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 401, 86
.n. 3 (1971)
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.590 'nya,1 w7 29, MY NI NTMINRT AR DWID - 90

ov 91

mwnn Yw 717-podY 20 ‘05,3790 NYIM — HRIW> NI 13 VI 7703/10 X”Y 03 X1 .OW 92
.(18.6.2014 ,7212 DOTB) TIXI ' R°WI?

P10V WO : MO RIN? 570 5 INTPMI IR T2 1 TOPIAY 1170 93

W — PI0YWR NI 17 WIYR”) 307 By, 1 wra VY TRIRGT OB P12 nwID XY 94
XO117) 412 /Y2 ,0W 5 (AW ' (9°73) ROWIT) (YNUDWR MW NYXANT MW NppInn:
(P72 7R ROWIN) (NUDIWTI NYRIANT ,NPPINAT MWIR 2Y 790 X0 .I0wR MM Y3 Yy abn
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MR YIPD NLDIWT MWW YD NNPINT INIDT WK DIRT YW INIOT
npod YW PRIN NR NP APRW DNRINT INITI AY°AD 732 Iv0 nPaph aTn
NTI57 1133) 2PNPINT DPIYOR 9D 1hAvY %0 X7 L0993 RO T N2TNIST L9200
N30 YW INRT TR X7 712259 NI0T 95.(27I%0D1 01X, ATI00N NPYWR ,NIYva
NPNPIN OXMIST YW 7782 NPINT 37712 N3N X7 .ONRIN DI NPV X7 .T1200
Xow3 75 Yy Iy 26.0¥I01w (N1PYIDY NISTT,]TIPY NIDTT,DIRT 71257 NIDTA 11AD)
n9>an% 3 /0 DX DX W52 (Cooke) PIp VOIW TI2°17P1 YW 117V LOWNHIN
"This Bill of Rights applies only to acts done... by 755w ,712°1"11 YW 0TI N7
the legislative, executive, or judicial branches of the Government of New

:Zealand..."

"Section 3... makes it clear that the Bill of Rights applies to acts done by the
Courts. The Act is binding on us, and we would fail in our duty if we did not
give an effective remedy to a person whose legislatively affirmed rights have
been infringed."97

NPVBWMI NONA” 3 (1YY LDWNITNM ¥ TMIRNDI NNNT PI2 NwId3
NI5107 31,1015V X7 PINT NPNRINTR PV 151N °3 ,7IpONT DR N3»nn 1YW
npo’» NWpANm [ W3] ...0BWAT °NaY ANNI NPNRINT OR 727 DR ¥13pY
%5 — no1Y YINRY I3 03 wpann L0 PN 1WA AvIapn MR
P2 ¥13p5 DI ITAID DIAR DR YRWA YW X — 0DWHNITNNA
98 71107

WESLEY NEWCOMB HOHFELD, SOME FUNDAMENTAL LEGAL :1X7 . IX>T2D37 X377 M3 95
CONCEPTIONS AS APPLIED IN JUDICIAL REASONING AND OTHER LEGAL ESSAYS 35-38
PYPI 73 poRTID 99/51 B7Y IR YRWA A1 M Yw ow»y (W.W. Cook ed., 1919)
HRIL? 1Y : vBWHR YW PDI0TPDR 1w 07N 197 (1952) 3411 77D YR nhwnn® suswnn
.(2008) 363

.14 W7 Y2 77125 37,0700 Y 73302 nPNRINa NIOT” PI2 IR 96

.Simpson v. Attorney General (Baigent's case) [1994] 3 NZLR 667, 676 (N.Z.) 97

A(P727R XOWIN) 419—418 /YA, 1 W7 YD TIRDT MBI PIA WD 98
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2795012 73°1¥M 0’ NPIN 07TIY0 JN°Y VEBWNATN*A YW IN1DMN0? WK N9V AR

NI5T 9373 TIPR WVEY (1)24 YDA AMED MUHYI ARMIAY AMT %M

Sw
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"Anyone whose rights or freedoms, as guaranteed by this Charter, have been
infringed or denied may apply to a court of competent jurisdiction to obtain
such remedy as the court considers appropriate and just in the
circumstances."100

17D ,1P71BRTOI1T bw irali=hial1~Ei~dairh ahhi

"When deciding a constitutional matter within its power, a court... may make
any order that is just and equitable..."101

A7RRTINRR DX DY2IPY ,°DPIn Y0 P’JVH'? VOWNIRTNA DX 712°707 1T ARMA

AR NY210 APINN .LOWNATN2 NYI? PTIVY DPRNM TYORW X ,TIYOR NpIvi?
:0NPIN 02TY0? MWK N°H9 IR

.KEN COOPER-STEPHENSON, CONSTITUTIONAL DAMAGES WORLDWIDE 8 (2013) :1X7
Thomas R. Phillips, The :n»27-mxaxa NI Y0 MpIn 0°vaIx3 D17 1199 MIXIA
o3 7"1¥m n°Y%a axTI7 .Constitutional Right to a Remedy, 78 N.Y.U. L. REv. 1309 (2003)
:DPMIRDT VOWANTNA DY MR YO PPV OIRA DITY MDIPRA IvRD 13 03
"Everyone whose rights and freedoms as set forth in this Convention are violated shall
have an effective remedy before a national authority notwithstanding that the violation has
NIRRT 7RG 41 /0 nXTIT .been committed by persons acting in an official capacity”
"If the Court finds that there has been a :71"1732 ©°In°37 D°IYOT 1°Iva 170 DX DyaIp
violation of the Convention or the Protocols thereto, and if the internal law of the High
Contracting Party concerned allows only partial reparation to be made, the Court shall, if
21X W AT YW nnbyonb .necessary, afford just satisfaction to the injured party”
OCTAVIAN ICHIM, JUST SATISFACTION UNDER THE EUROPEAN CONVENTION ON HUMAN
.RIGHTS (2014)

Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being
.(TIpR 087 :1979) Schedule B to the Canada Act, 1982, ¢ 11, § 24(1) (U.K.)
.(AP>IBR"0177 YW 7PN :1279) S. AFR. CONST., 1996, art. 172(1)

99

100

101
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"Anyone listed in this section has the right to approach a competent court,
alleging that a right in the Bill of Rights has been infringed or threatened, and
the court may grant appropriate relief, including a declaration of rights."102

:PD79Y 3TN YW 7PIN2 77380 0°NPIN 0°TY0 1°1¥2 717 ARIIA

"The right to move the Supreme Court by appropriate proceedings for the
enforcement of the rights conferred by this Part is guaranteed."103

— LBWNIA™N2 %2 DY2IP I bw 7PI02 DINXR ARMD

"may pass such decree or make such order as is necessary for doing complete
justice in any cause or matter pending before it..."104

'|7‘IT'IY7 (71571 (3)15 D°2°y02 I8N SRw "DPIn Yo P’Jyﬂb DWDN ARNMA
:LDWA :TI0°

1T MR IN2WI ;PIY? 7123 VOWH N0 D3 W J1HYR VOWNT N2 (3)”
OPR WK PIRT JYHY Y0 D72 NNY MR IR XIT IWR 2Iv3
MR 77 072 YW IR vDWN N2 YWY INIHDI
VOWNT N2 N0 L(3) JUP TPY0AW MIRMAT NPHP2 ¥pY Yvan (1)
— P7%% 7123 LOWM N33 INAWI 1YY
;1773 RDPW 190KR1 IR MIIVIW DWIR 1INW DY 21X nNY (1)
DDNYY TRDY ,NPMPR NIWIY ,AINa DMWY oMX NN (2)
wYR MWYY 177 95 YY 071X 0°PPbN O°RYANT 0MINK DWIRD
33501 IR 1921 OXI,]*TD DATPON NP2 AWYH MWYN I Y IR
; 299D9n yImoY — 1973 ROW
nI»151m0 *H¥a DWIRY 20N PI °naY L,udwn °na% onE nn? (3)
17 71 PINW LOWN NI LYNY — 1°T 7D YV NPVIDW YN IR NPVIDW
IR 71791 ¥I°Y IR NV PIva 1172 — 27NT PI N2 vyAYI oA
TINPIW LYNT IR PPN 11T Y0aY 10D PIva I oIt
;7779 ROV

.P*IBR0177 YW 7pInY 38 '0 102

'03 D°YI2PT A9XRY DMITA D°IR PO 2 P70 (VTR YW IpIN 1 1979) IND. CONST. art. 32(1) 103
DY s MO PINY ()15

AT YW ApIn (1)142 0 I1X7 104
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YI1°7% IR DN19MO 5% 119D °1¥a 1172 0°°NT 1°7 2% 01X NnY (4)
XPW 72921 ;001910 5% XYW MY 1Iva 11T HP0IPN IR 1IN
NYXW NX 97 XY Wpani ox 7 7poD *DY Awpa? vdWwNI N PR
NPT 12 AT RY OXY 1Y ANRW ANWRIT NINTIN2 NION0T
NI 270 022 07 DY AuHAR I Y NI9N0T NYRY 1YY 77730
NP2 >7 Yy NP AuYAR IR 0PN (1T Y023% VDWNT N2 PRW
7.N1510 RYY °NIR P70

YOI CPTA 03 KPR LLPIPTT MIDN0A 1T P ONPR APCIY” W RN
X7 ...70DWR : 70PN (3)15 7°Y0 °bY AT LBWN™N*2 YW Mnoa” 105, n3mnn
YR WITIW 933 Y0 LWINY NIDMD 03 RYR ,AYRD 0°171v3a 1177 NION0 I KXY
LWIN? 2137 7T VDWN NIV D IYON Y 79337 9 PPR” I AR Doy 1067 o9y
931 791N 93 .N*I2°X IR NPNOPRN MW YW PI0m IR AwYn S0 ¥apIn nIIRY
WP O PIX NPRWYY DPWINTD 1Y DRI T LBWHRTNMA PPYA 1IWP WK TV
108 191 79791 I N1 Xt oy 107,797

SNPIN 10 NPIYNY MND INNY NYNNYN INNN .2

DIY0 PAAYn? NIDMOT IVA NWIBR AR YAP IR TIOTPIN OX IR N
MWUAT 27T 0137 23N 0PNPIN 0YIY0 PPIVAY LOWNA NP YW M N 207NpINn
1197101 WK (TI0°A7RINA NYERY) 7ARINI NWNBA ARIT ITYAA 7D X7 NPT
DNPIN 02TY0 IV NISNOT DX 13¥2 W° 0PN 0°IV0 PPavn? vbwWNA~N*a NX
WIIDM 1271 107121 "I PPN vopL? 199,707 WY YW ynnwni 71212
121 v PwL eaw vopy Ty 0. (implied) ynnwn 1237 (expressed)
121 PnPINR vopLAN MMPWL NP1 NPIT TIYD PUAvaY NION0Y WK WAIEN
WX AP NPPNW 3 MPIAY PR ONPIN IO pYIvRR NIonoY WRI ynnwn

.(2003) 106,102 (2)T1 77D ,NTNWNI 70N 73 72312 OPp 172 D179D7” NNIBY 3511702 7733 105

» VDIWR) (1999) 378 ,337 (5)31 77D ,NINT *37A¥Y W /2 NNTOMAT IYNNT 1438798 7732 106
(7

03 IR .(1974) 456—455 ,449 (2)712 77D ,]IVIT W ‘1 1”2 2312 MINDI "2 101/74 ¥732 107
.403 "y 1oAY

PVIPNY NTIDY”) (1982) 99 ,85 (4)12 I7D ,MIN™MAIAT W ‘3 N¥A TN 688/81 P71 NI 108
(P72 /R LDIWT) (70IXDY NPVDWNT MITT MY AV NPRW X271 NIONOT NYRWH

Jonathan Klaaren, Judicial Remedies, in CONSTITUTIONAL LAW OF SOUTH AFRICA 9- :IX7 109
1 (1999) ("The textual source of the remedial power of a court is not often articulated and
usually simply assumed"); LISA TORTELL, MONETARY REMEDIES FOR BREACH OF HUMAN
.RIGHTS: A COMPARATIVE STUDY 1 (2006)

3w Y, 702N ApIna nYanwan YY” P33 IR 110
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NIXIIT DR WIDY W NPIN IO IV LBWARTN’I NOMOT XIT WIIDNT TIAINW
.0”NPIN ©TIY0 P IviY LOWNITN’A YW 510 0N NYPNWAYW (DIXA O IPIN
> 139mxni *naman pia nwapa 1byn vdwna N2 pod I AWM 003 Y
VOWNATNYA PW INIIND NYANWH MMM QIRT 1D 0PI YW PMIRIIN
npos Pw PRI DR 02°p% YPan nNPIn Mo YDA PN Pw imbua By 11onb
121 NP Y0P TWRI NWIIBN ARMA 222910 TINTPINY P2 ,19K LAY
MO ITPINW RO XX NTIPI 471000700 Yw anwhn yenwn *npIni Iyonw
DIY0 PYIvAY LDWMIT’2 YW INIOM0A 03 01PN NPT NIMST2 0Ond
XTI TIONTPIND NWDH AR UNYT? NIPAN T 7Ipon Yw AN W .ornpin
93 5y ,pI0 YW INPNRIN PV nPuID W NpPa NYRIW ARG TN A9Pw AN 1D

135, nymwvn X°nw nnpInt nyan

NPIN TYOY MITN THIDA MNNNN NPYINN ) P9

MYINN SV MmN .1

DPWATY 779 RO 0°25N7 Y ¥apl *npIn TYo? nnpIni nota bw appn
T730) AYADIW NPNPINT MITA TI0°2 NNINA NPPoN7 AR AYRWA 1A 1PRan? by
NPT YONR N AYRWA PAY (N1PRIDY MIST I MIOTT,0TRA T123Y NIOT
YW AnYoN P2 PPRaaY LY NIST ANIRI YD PR3 NRIN IYoY NIoTa 71072
TYOY NIST IMIRD NAR 93 YW AnY9on 12a% nwIv PhIpY ,o7n? ,1123% NoTh

465 MY9o1 NIWIBA 1IN — PIWRI 1D BHWHR NIWID I3 IR NI YW I70° Py 111
.(2003) 107 ©OWNHA NPNY5N NIWID P2 177X 5 (1992)

(W12 "7 NUDIWR) 544 'nY2,74 W7 PWH ,ATOWW° WD XY 112

(P73 /R XOWIT) 419—41571 276 'Y, 1 W77 VY, TMIRDT AN P32 NwID IR 113

"Remedies implicitly authorised by an enacted ) 677 'ay2,97 w71 >°v% ,Baigent nw7D X1 114
declaration of rights cannot differ in nature from remedies authorised by a generally-
.(worded remedies clause" (Cooke P.)

SIS MITLIRT M) 361 2 X923 9BD NP IPRW AR YW PPN paa 1IRR IR 115
nbI5 '3 B°PDYYY LOWNY MIPRTT TN 8260/16 7733 03 IR (2011 ,2°7Y T2 YRIM npY
YANIV ROZNAI, UNCONSTITUTIONAL CONSTITUTIONAL :737 (6.9.2017 ,1332 DDMBD) 2X0°
.AMENDMENTS (2017)
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U7 popeonn n2awann 70°5073 579y a2wn mbvapn nvrwa cnw 16snpin
TYOY NPNPINT NIDTA TI0°2 NINNMT NPYINT 1R RO PIDI 022X NRY 77RWI
npIn

WX DIRY *PVPOX TYO NNY X7 NPINT TYOR TI0°2 NANMT NP Y N°2onn
71 7vo Ty 13 118392377 npod YW PRIN DX 0pY 29an YD) NNpInT NI
n1oon 120.np9ony nvpn 21om v IR 119710°77pIn NR (to vindicate) WX
7 INR IR AT YL MYANM 17 PR ONPIT IY0 3% NI TI0°3 MInnm YR
TIPMA PNPINT TYOR °2% NYADIT NPNRINT NIOTA 12 WDHRA 933 2P Nwpan
1"2% NYADIT NISTA 1°2 DT DX IWBRT Y33 Pupn? mwpan 17 121.a3 nyns v
7198 NN wbw Py 21pn Tnyl 122,72 Aveani 733 701IN0

2930 YYVPON TV 1NN HY YO .2

123 y3p1% *2°0pDR Y0 PAIYA? XO7 CNPINT TYOR M0 NNNMA ANWRIT N°2oN7

T°P°112 MIBTINT 1T YW 0PNIILR 172% PRI NYINRT N1I0A °2 PRUTIN 1T AT MInany 116
.(2012) 78 X 713 DPINRG myas— PP 1n 0T w53 HRIW? IR

R. v. nwipa (Wilson) 110%%1 nuowil 137 NR IRI 0°IV07 1PIva nodYoNR Awhan Yy 117
Gamble, [1988] 2 S.C.R. 595, 641 (Can.): "a purposive approach should be applied to the
.administration of Charter remedies as well as to the interpretation of Charter rights"

.X377 P1D"NN2 VYD KT 118

.323/ny3 1972 ©IPD IR 119

.325/ny3 1972 ©IPD IR 120

"This essay looks towards a jurisprudence of the remedial :587 'nya,84 w71 2°v% ,Gewirtz 121
— which in large measure must be a jurisprudence of deficiency, of what is lost between
Richard H. Fallon, Jr. & Daniel J. :03 X7 .declaring a right and implementing a remedy"
Meltzer, New Law, Non-Retroactivity, and Constitutional Remedies, 104 HARV. L. REV.
.1731, 1778 (1991)

John C. Jeffries, Jr., The Right-Remedy Gap in Constitutional :1x7 Ty0% n19177 P2 WD Yy 122
.Law, 109 YALE L.J. 87 (1999)

Fose v. Minister of Safety and Security 1997 (3) SA 786 (CC), para. 69 (S. Afr.) :wx1 123
(Ackermann J): "[A]n appropriate remedy must mean an effective remedy, for without
effective remedies for breach, the values underlying and the rights entrenched in the
9- 'mya,68 W7 2¥Y ,Bishop 03 187 .Constitution cannot properly be upheld or enhanced"
nx 191,("The court sees the need for effective relief as the primary goal of a remedy") 60
Osborne v. Canada (Treasury Board), [1991] 2 nw1 52 (Sopinka) fp3510 0DW YW 17127
S.C.R. 69, para. 4 (Can.): "In selecting an appropriate remedy under s. 24(1) of the Charter a
court's primary concern must be to apply the measures that will best vindicate the values
expressed in the Charter and to provide the form of remedy to those whose rights have been
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nY%W A7 NNRINT A91INA YW NP v ancvon” 12490173 fawnn nYonn
PNPINT AY2AD7R YW A919°7 ,XIDR X2 NPNRINT 751N .NPNPINT NI2T2 Y007
TP XoR 12570780 NI9T2 AYUIDR TI0°AW NTRRPING R DR Y1PwY 7y Ron

:(Bishop) DIW>3 2015 .AYABIW N°NRINT MISTA IR WHnY 0IRY TWDRY

"Effective relief' is relief that leaves no gap between right and remedy: it
makes the constitutional ideal a reality."126

YADIT OR MPNPINT MIaTA YW Ywi v AYAADT 171V YUPER RIT TV
restitutio in ) NPNPINT INIDTA AYOADT RYAYR 7INI R 1AW 2¥nY WL YOV
"2 YW a3 Y — 1 0YYw v Phav? — nawIn o aren 127 (integrum
D™I1X°D NPIVR YTV IR IR IR NN 270V L YNDR pInn YW In1hva by vownn
WD [RINANR IR [PWYNI WX NPNLRWE NIWIT YW 1mwD Ywa vanib
YUPDR RIT IVOT NPNPINT NI YW 2APAR vAR WD 128.0npInn N0t
NISTR YW DR R K1V DR WHnY 7200 NYADT NPN0YWE NIWIT Yy NP0 TR
129 nonpanin

THOINIPIN YIYIN DY 57Y95NnN .3

Sw (vindication) W RY O3 T¥I NPINT TYOT ,>1VPER WO 1N YW nvhoni T¥a
:Fose Nw1p2 (Kriegler) 7%31p voWwi 73 H¥ 2m5 . 110°77p N0

Doucet-Boudreau v. :1x7 7von bw n12°wppxrY .violated that best achieves that objective")
Yw or7-pop? 25 'od ,Nova Scotia Minister of Education, [2003] 3 S.C.R. 3 (Can.)
"A purposive approach to :(7Ipn2 NWwaTAn) (Arbour) 212981 (lacobucci) »¥123py° DWW
remedies in a Charter context gives modern vitality to the ancient maxim ubi jus, ibi
remedium: where there is a right, there must be a remedy. More specifically, a purposive
approach to remedies requires at least two things. First, the purpose of the right being protected
must be promoted: courts must craft responsive remedies. Second, the purpose of the remedies
.provision must be promoted: courts must craft effective remedies”

Vancouver v. Ward, [2010] nw9na (McLachlin) 1%p1%pn axwin bw 7377700 25 /0D 1R 124
.2S.C.R. 28 (Can.)

.708 'nY3a,76 W71 Y2 ,ANRIN WIS pIa 125

.9-67 'y ,68 Wi »vY ,Bishop X1 126

M¥3,99 w771 279, ICHIM IR .OTR7 NTIOTY NPDITRI MINKRT *D79Y MIDIINA 03 Y1 731 1Py 127
.29

n¥2,99 w73 99 ,COOPER-STEPHENSON, CONSTITUTIONAL DAMAGES WORLDWIDE 187 128
.Osman v. The United Kingdom, 8 Eur. Ct. H.R. (1998) 101, para. 16 : 03 X1 .94

ny¥3,99 w73 9°¥9 ,COOPER-STEPHENSON, CONSTITUTIONAL DAMAGES WORLDWIDE 187 129
.102
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"Our object in remedying these kinds of harms should, at least, be to vindicate
the Constitution... Its meaning, strictly defined, is to 'defend against
encroachment or interference’. It suggests that certain harms, if not addressed,
diminish our faith in the Constitution."130

D2Iv7 2w TIORTPIN W onivuy DR PIAN? X7 CNPINT YR NIwn
PN 9y 1A% RIT vBWARTMPA YW 1TRON LMWP? 0TI0°2 0NN 0 NIand
LOWNI"N’A YY1 ,077DIM TI0°ITPIN,NIDIN VIR YW NPNRINT NISTT WK .TI0%
NIDIM NPNPIN NIDTW 2IPR °3 K7 AMIAN JTI0A7RIN DR WWROW 27IY0 pAIvi
12V LOWNITNYA NXPWI NANID .NYADI 7210 793N XKYX ,¥aD1 MIOT Pya i Y
:Ward nw1n3a (McLachlin) 12 2pn nuown 711p 2w

"Vindication focuses on the harm the infringement causes society... violations
of constitutionally protected rights harm not only their particular victims, but
society as a whole. This is because they ‘impair public confidence and
diminish public faith in the efficacy of the [constitutional] protection'... While
one may speak of vindication as underlining the seriousness of the harm done
to the claimant, vindication as an object of constitutional damages focuses on
the harm the Charter breach causes to the state and to society."131

Y2IPIT I% 1Y CRWI VOWNITNA ,TIONTRIN WK 1372 71 DI YW mIon

I3 1P LOWNITNI PRWA 19,202 19791 *NPIN IR NNPINT NISTI YADW PN °D
nR 0p% *Yan nPNPIN NI9TA AYID NPILYWR MW YW ANITING %D PhInxn
VOWNITNA,PINT WK 7272 YIp°w NI YW 1mon 132352377 npod Hw RN
1277 TIWW 2IPR 03 YIDIT DR NIXDY 721 NONWHWA NWIR Yy Yonb wy
Dy oW P, 1oR 133,511 5 van1? 2017 XYW 0Ipn AR IR DWR XYY YyD vadR
79372 NYMD NPNPIN NIOTR AYRAD LVADI? PTIN IR PR NNRIN NISTI AU T
TI22X7 PINKR L, AYOAD AN A2 YAD1? Y0 IN°3 K21 NYADI NPNPIN NIDT WK L7210
135 733172 0°1%°p nYvn ey prIxn? e A1 ypa Yy 134.yap) m0onTpIna

.96 'DD,123 W71 2°¥Y ,Fose nw1D 130

TITPODY X7 PIDAN LPopIPpn IROWIT YW n17pob 28 ‘oD, 124 WA vy Ward nwip 131
.((Didcott) vIp7°3 VOWR YW 1127) 82 'OD,123 W”7 Y2 ,Fose nwIp3

Chris D.L. Hunt, Constitutional Damages in the Supreme Court of Canada, 7 :Ix1 132
.CAMBRIDGE STUDENT L. Rev. 115 (2011)

.389 /mya 1902 %7 133

IAIN CURRIE & JOHAN DE WAAL, THE BILL OF RIGHTS HANDBOOK 196 (5th ed. :1X7 134
.2005)

.389 /mya 1902 %7 135
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W 21X 171V X7 792377 NPOD YW PRIN DR NYpn APRW NPNRINT D151 YD
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NIPIWIT DR Y°NIY X7 — TI0°77PIN WIWORI PPVPDR TY0 INM I — 0PNRINN
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:Fose

"Our object in remedying these kinds of harms should, at least, be to vindicate
the Constitution, and to deter its further infringement. Deterrence speaks for
itself as an object..."137

:Ward nwana PYp12pn IROWIT Nans amT 1172

"Deterrence, like vindication, has a societal purpose. Deterrence seeks to
regulate government behaviour, generally, in order to achieve compliance with
the Constitution... [D]eterrence as an object of Charter damages is not aimed
at deterring the specific wrongdoer, but rather at influencing government
behaviour in order to secure state compliance with the Charter in the
future."138

DPTNY Y30 Y1309 NPNVLWR NPT DR XY XOR Aynann Yw anon
m>oTa ,0°mMon BMPna L5 RO L(PIMN2 IR AWYNI) NPNRINT NMoT
MR oy vanl? oxpn ovbwn 139.nonpInm niota nvtann Paa ovixenb
03 (Xom 140 NRInm NIDTA NYTNY NIYUAD C1Dn MR YR Wy nenvbwn
.InMT% 0»1¥°02 7IORR

.710 'n¥3,76 W71 Y7 ,AONRIN NBWIS P12 IXT 136

.96 'DD ,123 W”71 °¥Y ,Fose Nw1D X7 137

POR12Pn ARWIR YW A1°77poDY 29 /05,124 w1 »y2 Ward nwap IR 138

.389 /mya 192 IR 139

Daryl J. Levinson, Making Government Pay: Markets, Politics, and the Allocation :1X7 X 140
Yw onyowna ppo 2°vn 9anni .of Constitutional Costs, 67 U. CHI. L. REv. 345 (2000)
9IINA PNRLYR MWIR YW anamnm by 0»%5%3 o%nn
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(good governance) Tpn Wnna M7 W 0IWVIRI MAWANT YW NPT 1RV
WX ,Ward nwipa 145onpIn oY MO YW RYD WINTRY pI nnnb oy
:7P2P12pn ARPWIN 7203 ,0°718°D YW NI TY01a Npoy

"Another consideration that may negate the appropriateness of s. 24(1)
damages is concern for effective governance. Good governance concerns may
take different forms. At one extreme, it may be argued that any award of s.
24(1) damages will always have a chilling effect on government conduct, and
hence will impact negatively on good governance. The logical conclusion of
this argument is that s. 24(1) damages would never be appropriate. Clearly,
this is not what the Constitution intends. Moreover, insofar as s. 24(1)
damages deter Charter breaches, they promote good governance. Compliance
with Charter standards is a foundational principle of good governance. In
some situations, however, the state may establish that an award of Charter
damages would interfere with good governance such that damages should

—

197 'n¥2,134 w771 v ,CURRIE & DE WAAL 03 1X1.9-76 1y ,68 w11 2°vY ,Bishop X1 144

"[1]n constitutional cases there is 'a wider public dimension. The bell tolls for everyone.')

This requires a consideration of the interests of all those who might be affected by the
.(order, and not merely the interests of the parties to the litigation"

.KENT ROACH, CONSTITUTIONAL REMEDIES IN CANADA 3-22 (1994) : %1 145
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not be awarded unless the state conduct meets a minimum threshold of
gravity."146

WY ANYWIT NPNRINATR SNRPIN IR AR°PR 927 °0 popy 47mwania nnxa
I AROPAN IVINM 1Y 03 ARPPPAN 17w PTIR YV IR0D W2 YADIT 150N DWTIN
937 ©°02 Y¥ AYYD PPNLLRWR MWIR °D ¥apl LANAT MNWR1A LPPIRTP0D TN
n5vi AR N12°013 DRI PR ARPPAN 727 0D MR MO0 A% R K2 L Appnn
LN VDWW AND PPN PWEna vadn Nubwn MwIn Yy 0M™Mx°s namn
: (Gonthier)

"[T]he government and its representatives are required to exercise their powers
in good faith and to respect the ‘established and indisputable’ laws that define
the constitutional rights of individuals. However, if they act in good faith and
without abusing their power under prevailing law and only subsequently are
their acts found to be unconstitutional, they will not be liable. Otherwise, the
effectiveness and efficiency of government action would be excessively
constrained. Laws must be given their full force and effect as long as they are
not declared invalid. Thus it is only in the event of conduct that is clearly
wrong, in bad faith or an abuse of power that damages may be awarded..."148
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TNP°0DA PRI ,AMKRT NPNRIN 151N X7 PINA YW ImMYva by AT 79110 AYRY
150 1507 Hwinma y1apY 15

NBNVHYN MNYHN P2 00NN NIIYNI MAVYNNN .4

7% AW D07 N3IWNA 2WANAY LBWHNATMA Y NPT TYon Ny apa
n37v» .MM NTIDA YW NpIna P Yan pYns NIINRT DPNLwn nrwan

PYRI%Rn IROWIR YW A177podY 39—38 ‘oD, 124 W71 VY ,Ward nwin 146
.Mackin v. New Brunswick (Minister of Finance), [2002] 1 S.C.R. 405 (Can.) 147
.79 0D ,0W 148
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.375/my2 197217 150

328



0»NPINA DXTYON NN Y AN |5 DXPOY VOVN

7p°0p21 (15Zmmwnn vownay 1S19xIwea) nevdwni NIDDA FININ T DO
=17 153, nyxanm nppnni DWW 1°2% nuDWR NIWIT P2 (MPRTIT IR) 29RO
Y377 925 vowNA~N*a AT 25Wwa 154onpin Tyo N5t Yw abwa oa Hyd o1 mw
“n°2 .7%2377 NPOD YW PRIN DX 0P *9an NN NIST2 YAD PN v MIponY
N93012 ,”IXIT TYOI NY*APA NPIN TYDY MIDT WP ¥ADIY D RIDR M1 LDWNAT
TDIX2 L°¥DAY MIRT IMIRW ,NYT-2IP°W vEWHATN®2Y 1IN ,07NPINT D2IYOR annn
12 WW NPT Y0 MNA% viw»naTnea? 12 XY NpINT PRI DR DTpnT
,IV2P 1AW NPNPINT NIPIANA ,NIINRT NPNLYYR NMIWAR YW 077072 Nawnnn
“n°2 95 Yy Ty 135.00wank wpea 1w n1PPona1 128y 1AW NRING 771I0pYoIN

:MWIDT NARI 773 YW 112Yi vwna

NIWIR 172 MPRT NIDMIW” P72 7R ;(2004) 382 NPBIPINT 792N UOW I3 IR NI 151
Yw 10 9P 197 2717 5(2005) 51 7 VDWM PHRD “NLDIVT MWIT P2 NYXINTI NPRINNI
.(2013) 91703 parMI AYRT,11P0YR LOWHR N3 :1pP DA

Peter W. Hogg & Allison A. Bushell, The Charter Dialogue Between Courts and :IX%3 152
Legislatures (Or Perhaps the Charter of Rights Isn't Such a Bad Thing After All), 35
Christopher P. Manfredi & James :1%7 17 w1 %y 72130% .OSGOODE HALL L.J. 75 (1997)
B. Kelly, Six Degrees of Dialogue: A Response to Hogg and Bushell, 37 OSGOODE HALL
Peter W. Hogg & Allison A. Thornton, Reply to "Six Degress :x7 121wnY .L.J. 513 (1999)
of Dialogue", 37 OSGOODE HALL L.J. 529 (1999); KENT ROACH, THE SUPREME COURT
ON TRIAL: JUDICIAL ACTIVISM OR DEMOCRATIC DIALOGUE (2001); Carissima Mathen,
Constitutional Dialogue in Canada and the United States, 14 NAT'L J. CONST. L. 403
.(2003)
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"Courts may ) 3-3 'ny2,145 w1 »v% ,ROACH, CONSTITUTIONAL REMEDIES IN CANADA
also engage in remedial dialogue by suspending declarations of invalidity or inviting the
3-'nya 0w o3 IXT .(parties to submit remedial proposals before approving final remedies”
Kent Roach, Remedial Consensus and Dialogue Under the Charter: General :731,32
.Declarations and Delayed Declarations of Invalidity, 35 U.B.C. L. Rev. 211 (2002)

19 .488 'nYa,1 W77 27¥2 ,VOWNA NPNTM P73 03 X1 .9-73 'HYA 68 WR VY Bishop X1 155
National Coalition for Gay and Leshian Equality v. Minister of Home Affairs 2000 (2) :1x3
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"[A] court ordering a Charter remedy must strive to respect the relationships
with and separation of functions among the legislature, the executive and the
judiciary... [T]he courts must not... depart unduly or unnecessarily from their
role of adjudicating disputes and granting remedies that address the matter of
those disputes."156

TY07I NI30NI MYRW YW 11931 IMYH NIINRT NIWIT OY 020 N3Ivn 71203
(reading in) PN TINY XIP? LOWNATNPAW IR N0 1K YWY 70 oNpInn
PN npanonban phnna A (severence) T7D° X 15712 o3 orXW 01700
MIXT 07231 1°K2 15829990 pann Hw Imbva By Am™oan nx yunk 15 npIinn
P°1Y° LOWNITNYAW IR *nn 1392mbYan N5 NIRYIN DR AVY? VEYWHATNAW
"X N 1602 n1nRIn NIOT YV 132 IN2IN DX WHnY pRIN®I DR 022700 0
1612 p»nu w 0°PaD NIPNHT NIYIYD Y822 NYRINT MWIT DR 21 VOWNA"NPAW
2¥301%2 ©1%°D 0PWY 72IMA DR NPNLYWR NMWIR Yy Pon? MIRT N2°01 19783
NIDT YXID PINW DIPR D 7112 ,K0% NN .N12°012 PN PR MIPRWY nawnn
NIMWIT NTIDT PIPYI IR CNRINT YOI DR ¥IApY vdwARTn A Yy ,nnpin
Y0 INPYN NLBIWT NIWIT DR YINY 2137 IR NIWIT NTIDA IPY LIRT 2700
:(O'Regan) 131X NLDIW YW w23 16259%7 'npIn

"The doctrine of the separation of powers is an important one in our
Constitution but I cannot see that it can be used to avoid the obligation of a
court to provide appropriate relief that is just and equitable to litigants who
successfully raise a constitutional complaint."163

wnnA? PRy Mpwh 270 vDWHNITNMAW DYYIPPWH NIA0N3 RO JTRD
:NAMR 7WIDI IPNR NVDIWT YW MWL W .pRINni 2w PRIDTya

Roach, Constitutional and Common Law Dialogues Between the Supreme Court and
.Canadian Legislatures, 80 CAN. B. Rev. 481, 517-530 (2001)
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.Minister of Home Affairs v. Fourie 2006 (1) SA 524 (CC), para. 170 (S. Afr.) 163
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"It would be inappropriate for this Court to seek to remedy the inconsistency
in the legislation under review. The task of determining what guidance should
be given to the decision-makers, and in particular, the circumstances in which
a permit may justifiably be refused, is primarily a task for the legislature and
should be undertaken by it. There are a range of possibilities that the
legislature may adopt to cure the unconstitutionality."164
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"Principles of proportionality can also be relevant with respect to whether
limits on remedies are justified. In particular, they can make the balancing of
interests... more disciplined, transparent and rational... [P]roportionality can
play a helpful role both with respect to the choice of particular constitutional
remedies and with respect to justifying limits on remedies." 182
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Grant R. Hoole, Proportionality as a Remedial Principle: A Framework for :I%7 181
Suspended Declarations of Invalidity in Canadian Constitutional Law, 49 ALTA. L. REv.
.107 (2011)
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“n°2.9-98 'nya ,68 W”n °vY ,Bishop ; 14-45 'nya,145 w7 2°¥% ,REMEDIES IN CANADA
1972 IX7 YW PV onpIntonan phnn YW nbvan nTIon DR MIYWRY 13103 PRWI vDwHT
.367 'nya

03 IR (P72 /R ROWIT) 414—413 'Y ,235 WA VY DWW MYRpWRR *9Im nowY nwin 286
.273 'n¥3,268 Wi Y% ,0°13 DWID
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X7 1210 PInn 2102 Yy nIMAR 270 R vdWNI N7 19K 28871107 nrnpIn
D302 NIPIYT PINT 1B NIRTIT TNIR 190IW 5 ,PINA YW INTIDI DY MR XY
Y03 WHNWY PRWI vBWwHITN"A 289.715pI02 MIXIAT N NN I, npInn
nPNTPR PR NPNPINT NI2T2 AY°ADT 3 IpOn? YT WK I 77197 YW npIng
“N°2,7T Y0 YInY 13 P Yw imbua Yy A1I50 RIT WRaNnT "NpIng Ivon v
.17ID77 YW TY0 0PIV XYW VOWHT

XI7 P21 PY I Apna ponn ar” 3 37907 Yw aubnn 2apc vbwnitnea
QPR PR 1979y 29075051 1pIR2 191 ,Aonppnn NPYONR DR DWARY Pwnm
T ONARY Y 7T 2R NRPINTNYAR pYnm pInn YW onpna ponn or 171eaY
.PINT YW 220N 712m2 YIADY 29an 71 7T 07MIDAY IWDRN IPRY 1DIRI 712
WM PINAW 1IDA PRI YAD™ JOm ARXIND WKRI” 77IBAY 2PN PR
291 79n1Yon

DIRWIT QPNPINA PN OpYN 1A 2927merpr pran IR ATIenn Py
12°177 ©PINR VOWNTINA .0°7WA3 T TIDIMI DPNPIN OPRW PINT 2PN P2 4pIna
“nn 7Yy 293 (notional severance) MOIWIN 7TIDA 92AYY ATIDAN PIPY DR
D7pNA P71 2NN XAW 75 WNDN ININYWA PINT NRTIT 2D (PAWIN) YAIp DY
X7 19w ,0°2°397 NIWIDR 2995 °hY NMIWDR APR W AY°3p .0PNPINT ORI
NI™»NM PR DP3WINA ATIDAT IRWD 79130 APR XOAW 123 200 PwH? ninm
PINT DRTIT DR 2290 275 7017 vEW? NNY X7 ANILA .PINT DRI DX WIDY

"I pODY 474 /0D, 1 W7 79D, 7Y 30 DTN AXYIOA NDWID XY 287

.]77"poDY 480 /0D ,0W 288

(P73 7R XOWIT) 350 ‘mYa,1 wrR YR bRIWY 70%197) NINIIRT IR NwID 289

(P727R XOWIT) 414 'PYa,235 W7R YD DRIV NWRWRR *9ian Nows nwIn XY 290

MIAIIRT P97 NWID 03 IR .INXIT © VDI PW 1°T-pOD? 41 /0D ,54 WA PPV AR nwID 291
MIPRTT 397 NWID ;P73 R ROWIT YW WTTpodY 99 ‘oD L1 w7 YR hRIweh novism
Y% ,0IR NWID ; (WO 7T ARMWIT) 638 MY ,204 W7 VY IRING W 73 D°poyT) bbownY
;7P93D Y VEIWR YW IPTPOBY 43 'OBI PR 'V NLDWR YW 7PIpod? 116 ‘0D ,1 WA
.Jn2310 'y VO YW 117-PODY 81 ‘OB, 187 W 1YY ,JN°K NWID

NIWDR I (2°377) YINDR 11DV 1IIPY”) 268—267 /MY ,268 W7 1YY 013 NWID IR 292
(70OPY YW IDIM IR NI ...PINT YW DIADIT PPN DX (20D 711DV HW) pa AR noTD
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"Notional severance is one of the more difficult ) 9-102 'mvy2 ,68 w71 »°¥% ,Bishop X1 293
remedies to understand. Like severance, it involves removing parts of the offending
provision while leaving other words and provisions intact. However, as the adjective
'notional’ suggests, no words are actually excised from the law. Instead the unconstitutional
reach of the provision is identified by limiting the cases to which the law can apply or by
.making its valid operation subject to a condition")
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QYR *3 AYap TP PUNWA PN 2w AxIA 2%4.n0wIn 77197 AnnT M
P77 IR W 07 OR NDO IR ANW 772V ¥1¥°2% V05 NPINKRI DPRWII RNNB
VI PW NMWDR RN XIT NOONN X ANWT 712V X0 0D NyIY o00My
NIPINR 72°0N7 AR D 920 77IP 2w 1°PYa vEWHATN A 295, /nbMwni Tvni
M YW Wwpna IRT RO YYD WP RYY 7Ny 058 varw on By nobo
VOWNITN’A ¥ap 3% ORNA2 .A¥IY 11°0°1 IR 1% 172V YW Wwpna XY IR N2y
N7y vynY NP YR N1YR 95 °23% MINN 7NYIY 097X P71V AR 0D
%79 11°0°377 NY2AYY N30

Islamic 7*1¥2 N°RP*IDR-OIITA TWIDI DI KI¥N? 001 AWM 77D ANNT
"is likely to prejudice relations WX I17°w NIOIR PN DX 226.Unity Convention
nY2Ip 3T ARIIT 03 ¥ap NpInt vbwniTnva 297.between sections of the population”
npoo Pw RN DX 0»pY °9an " an woInk Mot ¥aea Tn am TI0K
IR DY L, AIRT PR ORI M2 HY 71107 00 7% vownntna 298551300
AWM 77957 ¥¥2% vBWHATNYA LYNA 72°DY 299.m°5wRY WK Y XPW o0
D102 ONIR 93 HY P71 RYR L[N 002 woIn By 91 XY MOORA 0D vap XN
300312377 WO @INNM APINT "BV IRRIAW

MWHI VOPYI DR PYNY XIT IR 127 .1AT WINW MWY? w° n°awIn 771573
NPINT VOPLI YW 12 DR PYNAY KIT IR 137 5 NN IPRW PPN NP pon?
WVINW 157531 ,NO0IDWA MIAMYHT 2123 DY 18D 71 NPIN PWINRW 7917 Nk
nIM3T PWw arnn vAA PRIV 12 WANWAY PR ORINA 1IDp DAY IR 12

Graham v Minister for :033%7.R. v. Logan, [1990] 2 S.C.R. 731, paras. 63-64 (Can.) : 1% 294
.Immigration and Border Protection [2017] HCA 33, para. 66 (Austl.) (Kiefel CJ)

"Knew or ought to have known :°%31x71 no17 .Criminal Code, R.S.C. 1970, c. C-34,s. 21 295
that the commission of the offence would be a probable consequence of carrying out the
.common purpose”

Islamic Unity Convention v. Independent Broadcasting Authority 2002 (4) SA 294 :1x7 296
.(CC) (S. Afr)

.Independent Broadcasting Authority Act 153 of 1993, § 2(a) (S. Afr.) 297

.P?IDR"D17T YW I 36 02 XN 298

.(Langa) 731% x°w1n Hw 13°7-podY 54 /0D ,296 W”71 ¥ Islamic Unity Convention 71y 1X1 299

"The :¥33p (2)16 ‘D .MWV>27 WHIND WK 72N ARNN Y2 AP DRI YW 7pINY (1)16 /0 300
right in subsection (1) does not extend to — (a) propaganda for war; (b) incitement of
imminent violence; or (c) advocacy of hatred that is based on race, ethnicity, gender or
.religion, and that constitutes incitement to cause harm"

352



0»NPINA DXTYON NN Y AN |5 DXPOY VOVN

90M7 DR RY1Y NIWDR PR ,NPPRR YIMHH DY NPNRPINATR TWRD NPNpING
301 3w In 77107 "oy

PINN PNY ARYIP YV INPIN 190 ()

017077 PN TINY R1PY NMWBR WOW DIPpR PINT Y1032 T8I DR YInY 07
IR (reading in) PINT TINY AXMP YW Yo7 177 3025nPIn% WYY 75 ona wrw
277 304,(sentence additive) 5?0177 1°777P0D 1PV IR 303(extension) PN Nana
NIDT X7 NYADIT MISTA 073w 0°Ipn 07 NYMIM T AP0 073w 0°3a3n0
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MPINT TYON LPITR PR T AY°a0? .2 Pw 11MWL n°npani nIoTa yap 531 7202
NX Yvan XMW 037,77 Y0 0YIR .pINT MPLA PY ATION XIT ROV wpanni
R PW INI5T2 YD ARITATNAW DR 17 2R PR L1PNWY 2 W In1oT2 7y0aon
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XIN XY 1PNW2A NYAID NRAR 7307 YW A0 A0 71 00727 28027
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N2 IANPD 13 DY .NPYRR MAVAT 1P 1773 02371 WK AX13pT 2712n3 YD
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-ponY 64 'op ,155 Wi »y> National Coalition for Gay and Leshian Equality nw1s X1 301
"Where... the invalidity of a statutory provision results from an ) j»Ipx voWR YW 117
omission, it is not possible, in my view, to achieve notional severance... An omission
.(cannot, notionally, be cured by severance"

(5)nn 77D 77272217 73 B7¥a HRIWSY IR 22001 HY-HR 721/94 7732 IRT pnn PNk axMpY 302
TN ,0°129Y DRIV 8°A9077 MWORY TYNI 72 TWIN INDWH 2458701 7733 ;5(1994) 749
,J212 DoMBD) HRIW> NHwan 73 03 8300702 P33 5(2002) 468 ,419 (1)13 77D ,NINAN
7733 554 wR YL ORI nAvwn 1 YR BIRT NMIDTY TIRT NwaD (22.5.2012
MORY TIYND 73 AWH 5771712 $733 5(2012) 65 (1)I0 17D DRI NDID ‘3 ]I 3734/11
=7730NR (TP TYnI D07 MYPR) 012 NRWwIY 0°P50n I 0% 012w nRvwab oonoen
.1 w7 5yh 89 nwID ;(18.9.2014 ,1212 DO1ID) 1996

.760 'nY1,76 W71 Y7 ,APNRIN NIWIS P72 X7 303

.79 'nY2,42 w771 v ,BREWER-CARIAS 1R 304

NI9TY FTIART ;WA T ('9°72) ARWIN YW 31ITpoBY 59 ‘05,302 W7 VY ,901 DWID IR 305
PP 7T ('9773) ARWIN YW A1TpdY 15 /09,54 W 7vh PRI nTown 13 YR BTIRA
.80 'nya,42 w71 °vY ,BREWER-CARIAS 03 187

.765 '9Y2,302 W71 VY ,p¥299°17 NWIDA ANWRI? ANTIW 306
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SIRI P ROWIY FIwnn YW A77pok 59 105,302 W VYL IR DWID XY 314

354



0»NPINA DXTYON NN Y AN |5 DXPOY VOVN

IR PRINHT DR NwhW pINn YW wInn 72°N0 0°7%n WK 315, npopni
2313 .N°N720 IR WX DOV 71030 D257 73130 P30 NIT0I2 WK TVR
X7 771V 0PI 0 TWR O°DON DYIVE PINT TIN? X1IPY IR AT PR AT 0127

1112 /W ROWI? MIWNT YW WLl ppInn?

PIN? NOOIN YW ©PNRIT NUWID NMIIPY NIYA X7 NI T AptIow”
PRIDYVAW 2573 KW 121THW DR ANIR D°WPI PR X (reading in)
3167 opInnn * 1Y 7707 PIYY RIT IPVHWI NI IR

na 317290 N ARMpa YW ne2vxpnn nIDYWan DR INaY v L nowean
PRI PINT N ARMP 2 AXIAPY R AXIP P2 YDA PhIYD NRIAW AR
.JBP 13 MIPXMIZN NPRPNT NMdYWAR 1975Y1 Mvp Y9N A%IAPT OX IR
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Deborah Beers, Extension versus Invalidation of Underinclusive Statutes: A Remedial :13
Alternative, 12 CoLuM. J.L. & Soc. ProBs. 115 (1975); Evan H. Caminker, A Norm-Based
.Remedial Model for Underinclusive Statutes, 95 YALE L.J. 1185 (1986)
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"Constitutional courts have progressively assumed a more positive role
regarding the Legislator, issuing not only directives, but also orders or
instructions, for the Legislator to reform or correct pieces of legislation in the
sense indicated by the Court."331

333 b33 33232 oonpInn LOWARTNA  DWHANwA W WA

DITTM? LOWNITNA DNPYY WAR T NN .NIDON MR 3347 00oIRa
3 Vap "IN NPINT vBWHRTMA Pwn 75 335.91ypY 270 pRpInni IN3onaw
197591, 7MW NIST2 NYAD X7 OW ,NNRIN APR ATV 0N AVapYw pINa RN
Yap vOWNATN’A .AYDNT APRPNR DX PNY pPINNY AT ,ANTNRPINTR PV 157

336,1°7717p0D 2PNW TYINY TV MWD X 7T IPW 2D
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MPYn I T 937 .ppINY NoIdY MIMAY NIDN0 wdwAR A PR 993D
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"Instead of annulling the provision) 149 'mya ,42 w7 ¥% ,BREWER-CARIAS X1
in some cases the courts referred to the legislator for it to produce the needed
legislation, and in other cases, the constitutional court issued directives, guidelines,
recommendations, and even order to the legislature to correct the unconstitutional
.(legislature omission"

.160 'nya ,ow

DONALD P. KOMMERS, THE ;393 ’'mya ,241 w71 9v% ,Rupp-v.Briinneck X1
.CONSTITUTIONAL JURISPRUDENCE OF THE FEDERAL REPUBLIC OF GERMANY 60 (1989)
.BVerfGE 18, 257 (1964); BVerfGE 26, 100 (1969) : 031X

.161/my2,42 w1 2°¥2 ,BREWER-CARIAS X1

.163 /9y2,0W IR

.164 'nDY2a ,0W X7

.BVerfGE 117, 1 (2006)

.(16.3.2005 ,1212 DDTID) IRINGT W /1 7IRDIYIR” NNINY 5677/04 7733 X7
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HANS KELSEN, LA GARANTIE JURIDICTIONNELLE DE LA CONSTITUTION (LA JUSTICE :1X7 359
CONSTITUTIONNELLE) 197-257 (Revue du droit public et de la science politique en France
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HANS KELSEN, LA GARANTIA JURISDICCIONAL DE LA CONSTITUCION (LA :>715071 0DpULR
JUSTICIA CONSTITUCIONAL) (Universidad Nacional Autdnoma de México, Mexico City,
.D°PINT ID0M PN PN *Y0IPVIPR VWA YW NTona .2001)

RITW 77I0 WY 1IORI 07377) (1980) 514,505 (2)712 37D ,FIXM 73 TIRNT 311/78 R”Y 360
.(MB~12 /M NLDW) (1973"375wWN7 (Y25 PYM) 0TI PINY 30 ‘0 R DYy HLa”

(2R ' VDY) 520 MY, 00 361

N7 °23% MRI) (1974) 391,390 (1)v3 I7D ,PRIW> NPT 73 HR™MK DR NIBNIW 284/74 B”Y 362
nP1IN NPATR”) 363 MY ,231 W7 YR ,RPBW NWID 03 IR .(PIND XY 1071 73 yapww 1713
(P28 LDW) ("NINYNNT YA NNBY 773 72 PR MPL1A YW

D”¥7 03 I .(PRT 7 VDWW (1996) 816 ,793 (1)1 77D PRI NIM 11 1O 866/95 D"V 363
N7p°an N730MA ,7DAY W) (2000) 643 ,637 (3)7T1 77D PRI NI 11 YRIN 4398799
MW AVINRA DIDT — PWRIT NWIHI DNWH W PR ,DYArn Aubna by nopwn
(P17 » VDIWT) (703D MIPDI — Wi

.322/ny2 Y0 IR 364

.334'ny2 Y9 IX7 365

W 73 §IFRT NIMOT2 IR WA 3937913 'R LRI PV IPT-PODA AN AN WAYRY 366
.235 w7 v ,a%bn

.131/my2,00 367

362



0»NPINA DXTYON NN Y AN |5 DXPOY VOVN

153 N3 705N DX ©°9apn NPR 3685010700 Np *DIX NPV ArR AR
TIARAN PEYW (ARIDXTOMT AP ,NMATTMIXIX) P2pnn vbwnn Yw nvIn
PINT 1927 DX MR R 0DWHITNA TV 9 ,INYT? XTI NI *BIR NPV RO
X321 X1 ,°NPIN PR PINT 23 YA UDWHITN’I MWRD O7IR .1PDTYY MY w1 Apn
M2 YW WYY INRYD” WRINAw Y002 Yy IR PRRN PRI PN 9w 1Y

:NIWIDT NMXA 1YY VDWHR

Yo% ,nIoInn MR DINnR Tan on»nnb navn nvbnn Y anibua”
TIYON WITI RY T 93 .MIK WM 227D Ton waT1 12 At waTin
T2°Wnn NP AYRDI ALRANR L0 IRT TRV N0 PYna L0

3697 Ty

OX ¥12p91 Pwnn? IR PINT NPV DY AN vBWHRTNA 3T W) Doy
370,n°2°vpBOTID IR NPPVPR ,NPVPRIIVI NPYID MPVIT MR

PONY IN NVIMM :MHVAN NN (7)

PN SW TImYNRY TWRI NITII MW CNW NnYY 0211 LDWNHT *1DDI IO
LJAMIRT WA D79y 192377 NPOD YW PRIN DX 07pY *23n NI NI512 ¥II57
WA DYy ovDwn ApIN 93 12 PRI LLPMI 1DIRA (void) Pva ¥MbA PINn
37150m 1DIXA P XVR ,LPMIN 1DIRD PV PR YD PINT,NINKRT
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"In certain cases such a narrow striking down is technically and linguistically
simple where the constitutional inconsistency is encapsulated in (and limited
to) a discrete subsection or paragraph containing nothing but the inconsistent
provision."437
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"The provisions of section 417(2)(b) of the Companies Act 1973 are, with
immediate effect declared invalid, to the extent only that the words 'and any
answer given to any such question may thereafter be used in evidence against
him' in section 417(2)(b) apply to the use of any such answer against the
person who gave such answer, in criminal proceedings against such person,
other than proceedings where that person stands trial on a charge relating to
the administering or taking of an oath or the administering or making of an
affirmation or the giving of false evidence or the making of a false statement
in connection with such questions and answers or a failure to answer lawful
questions fully and satisfactorily."438
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"The award of damages against governments and government agencies
for the breach of constitutionally protected human rights is now a growing
phenomenon worldwide."45!
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REMEDIES IN INTERNATIONAL HUMAN RIGHTS LAW (2nd ed. 2005); CONSTITUTIONAL
HUMAN RIGHTS IN THE COMMONWEALTH (Michael Anderson & Matthew Happold eds.,
2003); GOVERNMENTAL LIABILITY: A COMPARATIVE STUDY (John Bell & Anthony W.
Bradley eds., 1991); CHUKS OKPALUBA & PATRICK C. OSODE, GOVERNMENT LIABILITY:
SOUTH AFRICA AND THE COMMONWEALTH (2010); DAMAGES FOR VIOLATIONS OF
HUMAN RIGHTS: A COMPARATIVE STUDY OF DOMESTIC LEGAL SYSTEMS (Ewa Baginska
.ed., 2016); JASON N.E. VARUHAS, DAMAGES AND HUMAN RIGHTS (2016)

.1 /nv23,99 w7 9% ,COOPER-STEPHENSON, CONSTITUTIONAL DAMAGES WORLDWIDE
"In many common law jurisdictions damages are ) 1 '»¥2,450 w”77 2°¥%2 ,VARUHAS 03 X1
X7 .(now a recognised remedy for violations of human rights protected by rights-charters”
"many ) 445 'nva ,450 v’ v ,DAMAGES FOR VIOLATIONS OF HUMAN RIGHTS a3
countries have introduced a right to claim damages for wrongs committed by public
.(authorities"

99 w7 w5 ,COOPER-STEPHENSON, CONSTITUTIONAL DAMAGES WORLDWIDE IX7
.7/my2

.87 'y, 0w

SHELDON H. NAHMOD, MICHAEL ;86 w”73 2°¥% ,Bivens nw1p 1X7 — N*1373-N1¥IXR2 137 77
=712 03 1771 17 .L. WELLS & THOMAS A. EATON, CONSTITUTIONAL TORTS (3rd ed. 2009)
.97 w~n 9% ,Baigent nwip X1 — 1197

42 U.S.C. § 1983: "Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the jurisdiction
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thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in equity,
.or other proper proceeding for redress..."

Henry P. :1X1 — "npIn 231pn wown 7 AwID2 X1 w0 .86 Wi 2°¥Y ,Bivens nwp 456
Monaghan, The Supreme Court, 1974 Term — Foreword: Constitutional Common Law, 89
HARvV. L. REV. 1 (1975); Thomas S. Schrock & Robert C. Welsh, Reconsidering the
.Constitutional Common Law, 91 HARV. L. REV. 1117 (1978)

.29 'n¥2,109 w73 v ,TORTELL ; 119 'm¥2,450 W77 2°¥% ,APNRIN MIYNY TIR"PI2 IR 457
RICHARD H. FALLON, JR., JOHN F. MANNING, ;121 w”i3 2¥% ,Fallon & Meltzer %1 458
DANIEL J. MELTZER & DAVID L. SHAPIRO, HART AND WECHSLER'S THE FEDERAL
COURTS AND THE FEDERAL SYSTEM 769 (7th ed. 2015); Perry M. Rosen, The Bivens
Constitutional Tort: An Unfulfilled Promise, 67 N.C. L. REv. 337 (1989); Susan Bandes,
Reinventing Bivens: The Self-Executing Constitution, 68 S. CAL. L. Rev. 289 (1995);
Alexander A. Reinert, Measuring the Success of Bivens Litigation and Its Consequences
for the Individual Liability Model, 62 STAN. L. REv. 809 (2010); James E. Pfander &
David Baltmanis, Rethinking Bivens: Legitimacy and Constitutional Adjudication, 98 GEO.

L.J. 117 (2009); John C. Jeffries, Jr., The Liability Rule for Constitutional Torts, 99 VA. L.
.REV. 207 (2013)
TP ANRAA PR 10T TP, Y0nY 459
.Maharaj v. Attorney General of Trinidad and Tobago (No. 2), [1978] 2 All E.R. 670 460
.Maharaj v. Attorney General of Trinidad and Tobago, [1977] 1 All E.R. 411 461
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"The claim for redress under section 6(1) for what has been done by a judge is
a claim against the state for what has been done in the exercise of the judicial
power of the state. This is not vicarious liability: it is a liability of the state
itself. It is not a liability in tort at all: it is a liability in the public law of the
state, not of the judge himself, which has been newly created by section 6(1)
and (2) of the Constitution."464

D°71YIY32 IPn7 NEYIM YW NIDOI NIR°oD YV ¥bwi Maharaj NwIpa 17777 oD
466 Commonwealth=71 °pYn Y52 127 AYBW 12 AN 465, N3P MrInan

7777980177 (3)
7YAD) NPNRINT I 1 DLW YYD AR NYP ApTIDRTONT YW apInn
nwapa 467.7may grant appropriate relief” 711,790 vOWH N2 NIDY RWA
12 IWYIV DMIPY PR TPTRN A NI WOAIW 078D nyhan ATl 48Fose
WY ,"constitutional damages”- AY°aN 1 N7 YW DMWY TPHY INIYYY
(Ackermann) 1mIpR LDIW: ."common law of delict"71 *5=%¥ 1p>11 NY>an Yy non

"the right of the individual to life, liberty, security NX 1avm 132101 3P0 %0 APINY (R)4 'O 462
of the person and enjoyment of property, and the right not to be deprived thereof except by
.due process of law"

"for vEWMA~N A% N1ID? *RWI INIIT2 A¥°ID? VIV °3 YIIP 13201 TP FW ApIND (1)6 'O 463
.redress"

.679 'Y ,460 W11 2°¥Y ,Maharaj nw1p 464

$ (MR »RH 719°0Y) Merson v. Cartwright, The Attorney General [2005] UKPC 38 :1%7 465
Attorney General of Trinidad and Tobago v. Ramanoop [2006] 1 AC 328, 336; Inniss V.
.The Attorney General of Saint Christopher & Nevis [2008] UKPC 42

Chuks Okpaluba, Vindicatory Approach to the Award of Constitutional and Public :I%7 466
Law Damages: Contemporary Commonwealth Developments, 45 COMP. & INT'L L.J. S.A.
127 (2012)
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"It seems to me that there is no reason in principle why 'appropriate relief'
should not include an award of damages, where such an award is necessary to
protect and enforce Chapter 3 rights... When it would be appropriate to do so,
and what the measure of damages should be, will depend on the circumstances
of each case and the particular right which has been infringed."46%
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"[A] claim in public law for compensation' for contravention of human rights
and fundamental freedoms, the protection of which is guaranteed in the
Constitution, is an acknowledged remedy for enforcement and protection of
such rights, and such a claim based on strict liability made by resorting to a
constitutional remedy provided for the enforcement of a fundamental right is

JPIpR LOWRT YW 11°7"pOD? 60 ‘0D ,0W

.389 /mya 19717 1X1 0PWIY 0RO

2319 /ny2a Y% IR 310 2w 7pInY (1)32 70

.Nilabati Behera (alias Lalita Behera) v. State of Orissa, AIR 1993 SC 1960 (India) :1x
Gopal Subramanium, Writs and Remedies, in THE OXFORD HANDBOOK OF THE :03 IX1
INDIAN CONSTITUTION 614 (Sujit Choudhry, Madhav Khosla & Pratap Bhanu Mehta eds.,
.2016)

M.C. Mehta v. Union of India, AIR 1987 SC 1086 (India); Rudul Sah v. State of :1x9
Bihar, AIR 1983 SC 1086 (India); Bhim Singh v. State of Jammu and Kashmir, AIR 1986
COOPER-STEPHENSON, ;39 ’m¥2 ,109 W~ 2°v% ,TORTELL @i X7 .SC 494 (India)
,OKPALUBA & OSODE ;15 'n¥3,99 w1 9°v% ,CONSTITUTIONAL DAMAGES WORLDWIDE
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'distinct from, and in addition to, the remedy in private law for damages for the
tort' resulting from the contravention of the fundamental right."474

T2 (5)
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1"2% "common law damages" "2 1Ran LVOWNATN’A 477.PINA NRNIAN NYPNYH
:(Casey) *0*p vDIWT 2M> 478."public law compensation”

"[T]he purpose and intention of the Bill of Rights Act is that there be an
adequate public law remedy for infringement obtainable through the Courts...
What is adequate will be for the Courts to determine in the circumstances of

.17 '09,472 w71 2vY Nilabati Behera nwan 474

COOPER-STEPHENSON, CONSTITUTIONAL ;57 ’mva ,109 w7 2¥% ,TORTELL IR 475
m¥2,450 W71 99 ,OKPALUBA & OSODE ; 17 /9¥1,99 w71 2*y% ,DAMAGES WORLDWIDE
.GRANT HUSCROFT & PAUL RISHWORTH, RIGHTS AND FREEDOMS (1995) ; 57

Attorney-General v. Chapman [2011] NZSC 110 :o3 187 .97 w”n ?v% ,Baigent nwin 476
Crown Liability and Judicial Immunity: A Response to Baigent's Case and :23 %7 .(N.Z.)
Harvey v Derrick (New Zealand Law Commission Report, 1997); PAUL RISHWORTH,
GRANT HUSCROFT, SCOTT OPTICAN & RICHARD MAHONEY, THE NEW ZEALAND BILL OF
.RIGHTS 811 (2003)

"Remedies implicitly authorised by ) pp ®*win *d» ,677 ‘Y2 ,97 Wi »°vY Baigent nwip 477
an enacted declaration of rights cannot differ in nature from remedies authorised by a
.(generally-worded remedies clause"

.678 'nya, 0w 478
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each case. In some it may be that already obtainable under existing legislation
or at common law: in others, where such remedies are unavailable or
inadequate, the Court may award compensation for infringement, or settle on
some non-monetary option as appropriate. In this way the rights affirmed by
the Bill can be protected and promoted as an integral part of our legal
framework."479

¥31,7792°%7 LOWNAN PPN RYXR ,PPP1I 21T PO PR 0°1X°D1 NOIIN °D VAPl
480 MW APR 717 2w ANINR

77 (6)
INDTW o 95 DY AR 1292 991D NI NINDT 1272 PR 0D
"to obtain such remedy as the court ,701 VOWN"N*2% NIIBY *XWI AVADI NNPINT
Tp°vn 31 RN °> podl 481.considers appropriate and just in the circumstances”
VOWMITNM PO PITPOD Pw AMwa 4829012 am nyIYIpw vbwnntnnab
D17wNa LW DWW DR 202 1001 7 ARNN 2w amon 03 TR Yw 1rhyn
VYR NINYNT NPNPIN NIDTA IO KD AYID P32 PN VDWNT PITA2 O7IRD

483 v
33V NIV AT T w2 484 Ward nwana 11 7T Wp 1IN 1707 poD
TVI 32PN MWD CTTYY XY XIT OTIPR TYWHANT WRI Y0P YI9yw ond
yan 75 Yy 731302 9MW XIT XM MIYW YIIR MR ,INOHT 1IN WIDH
0YEY (1)24 F°y0 5% 0™I1¥?D NY?2INII P11 NY?2N2 PRIADT 1Y DR NIV
TP 3033 AY AN 17 719799, 1770 P XY 0 VAR NPT AR TR
77 1979¥1,2%970I02 WY1 39X °5 ¥ap1 IN°119121 WRaAnT YW 19132 WID AT 1771y
"33 Y217 DR NIXD? MIRIT 11 0D YA ,NRT NPWY .mInTaY Ppotin nyan bw

692 'nYa,0W 479

.7027Y 677 Y2 ,0W 480

.318 /nya Y% IXT PYon Hw XHnn nonY TP 10eY (1)24 /0 481

Mills v. The Queen, [1986] 1 S.C.R. 863, 965 (Can.) ("It is difficult to imagine :IX7 482
.language which could give the court a wider and less fettered discretion™)

COOPER- ; 1-11 'n¥2,145 w711 2°¥% ,ROACH, CONSTITUTIONAL REMEDIES IN CANADA X7 483
2D0Y .18 ’mya ,99 W’ 9°¥% ,STEPHENSON, CONSTITUTIONAL DAMAGES WORLDWIDE
.KEN COOPER-STEPHENSON, CHARTER DAMAGES CLAIMS (1990) :1X7 92rm 10X Yw 271p
Marilyn L. Pilkington, :o3 X7 .62 'n¥a ,450 w”n % ,OKPALUBA & OSODE 03 X1
Damages as a Remedy for Infringement of the Canadian Charter of Rights and Freedoms,
.62 CAN. B. REV. 517 (1984)

Kent Roach, A Promising Late Spring :1x7 Ward nw1s min1% .124 w7 2°v% Ward nw1p 484
for Charter Damages: Ward v Vancouver, 29 NAT'L J. CONST. L. 139, 145 (2011); Allen
.M. Linden, Charter Damage Claims: New Dawn or Mirage, 39 ADvoc. Q. 426 (2011)
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-nY3a 70°5n71 WAL qwnaY X2 NIDTT DR TA WX LN°15H27 1D WIDNI
WYEY (1)24 PPYD DINYNT ON1XA LOWAT YW NMINIPY MION NXRM 071720
Jp0DI O°1X°D77 °3 ¥ap 112V LOWNITNPA LMYV DRIV TWIR IATPOD OTIRPN
WIDMT P32 07I¥D PI0D? OIpn PR OYIR L,VIINT PWw D132 winenn Phave PId
an°11om2

n730m3 DPPWni 01%°57 °3 (McLachling 17%p1%pn AXOWIN AI7¥ 71°7°p0DI
X2X ,(private law damages) >vID7 VOWNT *D77Y DX°D OPR TVVEY (1)24 YO
nams 1 Avan Sw oaman By 485 ("constitutional damages™) ©»npIn 0»1¥D
17OPI2PN ARWIN

"The nature of the remedy is to require the state (or society writ large) to
compensate an individual for breaches of the individual's constitutional rights.
An action for public law damages — including constitutional damages — lies
against the state and not against individual actors. Actions against individual
actors should be pursued in accordance with existing causes of action.
However, the underlying policy considerations that are engaged when
awarding private law damages against state actors may be relevant when
awarding public law damages directly against the state. Such considerations
may be appropriately kept in mind."486

5Y "33 07X (1)24 Y0 NI30P2 NPVIDWR 7PN °3 NYAP Ward nwIn
nIoT1 2w (breach=77) 79977 NYRW NX DI W PIWRIT 2w .0°2%W VIR
2%wa 487.nwn o7I%dR DPWNY NMLAT DR NA% W awn A%wa .nenpIinn
nx 919wWY IR monpAY 75 0R3 Ww TN DYIPW PR OX 7InaY wr vwrhwn
DIPwn 2190n an 488 nubwn nwan Yy Yuin a1 Phava Yuin .oIxepa
73 12 WOW D191 Y0 YW MY IR 48%:01py 07w ATt w19 0T
712 D191 TYD 07180 PI0DY *9an IR 0IXDT IO YW 1TI0°3W N°YONT DR 07pY
INI572 YD PY AIART IR YADIT YW INIITI AYIAD 1732 PRUTI2 751N NvAY Wy
Ny an 2% YR °~9Y 01X NYIN 12 0NN PIVY .PTI m73 RY 1T 7YAD DR
:7PORPI%PR IRWIT 717 YD VDWNI OIXD

"It should always be borne in mind that ) 177-pop% 22 'Ob ,124 W7 »v% ,Ward nwip 485
.(these are not private law damages, but the distinct remedy of constitutional damages"

.ow 486

»IIPY? DUDIWTA YW PIATPOD NR O3 NI PPIpIvpn ARwIn YW n17pod? 25 ‘0D 0w 487
ROBERT J. SHARPE & :181 75 .58—55 'ob,123 w71 2°¥% ,Doucet-Boudreau nwipa 1127X1
.KENT ROACH, THE CHARTER OF RIGHTS AND FREEDOMS 415 (5th ed. 2013)

PoPpn ARWwIn YW 71°37podY 35 /00,124 W7 ¥7 Ward nwIp 488

9PN ARWIN YW 71°77p0dY 33 /0D, 0V 489
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"The existence of a potential claim in tort does not therefore bar a claimant
from obtaining damages under the Charter. Tort law and the Charter are
distinct legal avenues. However, a concurrent action in tort, or other private
law claim, bars s. 24(1) damages if the result would be double
compensation..."499

DI Wi RI7T 0IR7D7 NDIIN HY ¥°DWR? 27 12 WOW MR P Y TN Ipwn
X177 19w, 7PN Pwnn 07pn 01%°0 017wn 593 .(good governance) RN Ywnn HYw
DMpn ©PPR NRT OY WVYVER MWMTY nPwnnn MATNGT DHRNT T X0
7137 ©02% 7537 ,°pN Ywnn3a YD 0™1%°D D1YWN 3 MIXIAY Y3IN NI 0w
Yy 1% DI PIIT P33 ¥aD1 PTHY MIXD Nwpa X7 707 AnAT 218D Nyan 1pn
X7 7PN Pwnn YW MW TR DAR NP0 YY UDWHITNA 1197 00 TWR pIn 0T
D1?2wnY NIAR v LDTHY YIwDh Ywnnn MW YY Lapn pInn W Yow
X7 IR 737 42Lpnn b Mpya vaon pInn Svia 1w 79pna 07IRd
Yy N¥N AYDWAN YRRY W AN Thynan 013 °21%Y 0°M%°D onaw ovaxn
VIDIT VOWNIW MIAT YW IN1ANM 7102 1001 A7 1771v2 492,011 *91pw nYyoi
493 nanx 2101 NLPWn MWL pravn
N1 77 M1%¥°D .(quantum of damages) 01807 YW NR ¥12pY W *¥°297 25Ww2
7312 W 1NN NYW NYAAPY YA SWDIT PTIN 732 171 MWD PRI 72 0
PROTIN 1T YW T AYVBRA PRI 1T TINY vl nnTp? asna nx wnb
494 nPNLLWR NIWIT NYNIT TRINT WIWR YW 0°21p°wa 117 171y WRD nNMID

P9PI%pn AROWIN YW 71°737p0DY 36 /0D ,aW 490

"The rule of law would be undermined if :72p12pn AXWIT YW APT-PODY 39 'O ,QW 491
governments were deterred from enforcing the law by the possibility of future damage
nR°w1) awards in the event the law was, at some future date, to be declared invalid"
.(147 w771 2¥% ,Mackin nw1p %y 77 1197 nannon 1opI%pn

"[T]he law does not :7°p12pn AR*WIN YW n17-poDY 40 ‘0D ,124 W71 2°¥% Ward nwin 492
.wish to chill the exercise of policy-making discretion”

"While the threshold for liability under the :7°2p12pn AX°WIn YW 71°7"poODY 43 'OD ,0W 493
Charter must be distinct and autonomous from that developed under private law, the
existing causes of action against state actors embody a certain amount of 'practical wisdom'
concerning the type of situation in which it is or is not appropriate to make an award of
.damages against the state"

"When we move from compensation to the :7%p1%pn AXWIN YW 717"p0D? 51 /0D ,QW 494
objectives of vindication and deterrence, tort law is less useful. Making the appropriate
determinations is an exercise in rationality and proportionality and will ultimately be
guided by precedent as this important chapter of Charter jurisprudence is written by
.Canada'’s courts"
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MR ANMWNAT VOWNA D X AT WP 4%0.nyaIDn NNLhwR MWYIR 53 1M
497 317 087D NPYDDH YIN Y 11V]

DIY9Y NYANN N SNPIND TYON .3

0891 1Yo HY NPYINN (N)
— °NPIN 7YoL NPT NI3T 93 YW IN1PRAD — DD NPIN VoY MITI YW Anrna
WK TV N AYRWA NINAI PWRIT 2%wa 498.0035wn nwibw NN b7y nwys
T 77 IY0 499, 1PRIW D3 M1 AYID NLRWR MWW N1 Pva oKxoT 10
79X NPYON WIbW .AYNIM TI0ATRIN WIWOR ,NIPLRER 1PN wIw 07pb
— NPNPINT NIDT AYADAW DIpn *PVPDR XIT 7T IYO .0°MX°DI TY02 NINPNn
nw AYapY a3 — 00apnn vna AYaD P YYLwn v AYID
nR THYAY *13 W 003 O1Pwn nYapa Y hwin vaeaa 1wy 0lneoos n3vAY
restitutio in - — IMNIPY XM NIWT) AY*ADI °IDY PINI PR 1AW AINI VIO
IR 171259 ,31093% PTI2 AXVANT NPNPINT NIITA AYIDT OX 1377 79 .(302integrum
12w 2¥M3 YADIT DR THYA? 70 DIYWNA W 221NN LA WY OIR YV 1Ry
W 0Mpna ,5wnY 71277 79 593302310 NR NNRPWwE MR AR 19K 1IN 700
9172 ,NIR*12Y , 71252 *910Pn 0pY NPNPIN 7230 01PPTR YWA 0IMW *DD3 057

P9P%pn ROWIN YW 770D 52 /0D ,0W 495

"[S]. 24(1) damages must be fair... to both the : PYp12pn nX*WIR YW 717-pODY 53 ‘0D , QW 496
claimant and the state. The court must arrive at a quantum that respects this. Large awards
and the consequent diversion of public funds may serve little functional purpose in terms of
.the claimant's needs and may be inappropriate or unjust from the public perspective"

PoPI%pn ARWIN YW 17177 poBY 56 /0D QW 497

.333/0y2 VY IRT 498

2321 'my2 Y9 IR 499

.589 'Y ,4 W ¥ 09K 125 P72 IR 79R 0027 P2 7MY 500

Attorney-General v. :03 X7 .24 'p¥a,99 W77 Y% ICHIM X1 °N2°07 TWR *1nan YV 501
.Taunoa [2005] NZCA 312 at [300] (N.Z.)

PWR YRWIM P2 7R ,TIPNR pAYY ,2p0T0 T3) 571 109990 PROTIN NN — PRI 0T XY 502
MXYIBA NWID 5(1990) 114 ,89 (2)TM D ,IMIINP '3 91 15/88 17T IR (1969 ,03NY
40D ,396 (3)20 77D "M “1 7D 1272/05 R”Y1 ;591 'pYa,1 W77 Y% ,71Y NIN NTIRD
LRI 13X 73 97¥2 0 Y 77920 79337 10064/02 X7V 5(2007) IR 'Y VDWW YW 717-podY
3 BPOR PAPY 140/00 R”Y ;(2005) 793771 R VOWT YW 1TPpED? 33 ‘0D ,13 (3)0 T7B
oD% 50D ,486 (4)M1 77D ,1”¥A DHWIPA RNV Y2 YTINR ¥3997 MIN°DY DIpw® 79anh
.(2004) 1°9371 'R VO YW T

President of the Republic of South Africa v. Modderklip Boerdery (Pty) Ltd. 2005 (5) SA 3 503
.(CC) (S. Afr.)
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MY YDA NYNAY MN8N (3)
MNIPYIN 2¥0NH 7277 DX OMID YW NpIN IO InTR - pIxnR Nt
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513, 5907-nwan M%7 191 3123930 i
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Ny I YW 119p YR ,AmIT IDINA NPNVIWA NN P2 00N NoIvna Y93
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PoP%pn ARWIN YW 717700 29 /0D ,0W 505

.326 'nY2 YV IR 506

.327 /Y2 Y% IR 507

P9 %pn ARowan HYw 71°37podY 38 00,124 W7 ¥7 ,Ward nwIp X7 508
.1036 'n¥y2,32 719,116 W77 Y2 73993 IR 509
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.11-29 'ny2,145 w1 9°¥% ,ROACH, CONSTITUTIONAL REMEDIES IN CANADA X7 518

"The gravity of the breach and the need to ) 678 "my2 ,97 w”n “°¥% ,Baigent nwId X1 519
.(emphasise the importance of the affirmed rights... are also proper considerations"

.147 w”n »¥% ,Mackin nwan X1 520
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