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Vasudevan & Riya Saha Shah, Protecting Youth from Themselves: The
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People v. Hernandez, 39 Cal. Rptr. 361, 362 (1964): "We are dealing here, of ,5wn% ,3x1 16
course, with statutory rape where, in one sense, the lack of consent of the female is not an
element of the offense. In a broader sense, however, the lack of consent is deemed to
remain an element but the law makes a conclusive presumption of the lack thereof because
she is presumed too innocent and naive to understand the implications and nature of her
act... This goal, moreover, is not accomplished by penalizing the naive female but by
imposing criminal sanctions against the male, who is conclusively presumed to be
.responsible for the occurrence"

312



YNVILLD DIN 179UN XY DPOY) LOUN

DPLRY 01732 DHWRI Y 177 TI2VR IWRD WP 1Wn 71 1% 10 son ony
19W , 7127 "M’ D301 DOPVP PIW 172 1P O QTR ANYINNMN ARYXIM 71K, INRD
DY 132 W 7n 9707 PR Y12 ,071W5 12 DIMD YD 07PN XY 19X 028N
TPn O0MY OPR DY 712YR NPINN DR NIAY0H MITHRN pRn TIwa %D Arupi
,12 TWIY PR PORIWOT I ,MIVT 20N NI30Ma 923 2217 0°PVp W P2 nD0na
STWHR I72PW 2D

AMODAR 2°3% NAnm Pup W NUWDINT P50 NYIDW 32 PIVI IR PITRn
,MPw3a 700 Sw3a ,pop 1893121 078 oM NYaNn X7 011N 0N YW anYph
PR ,071277 Yavn ,PPvp oY NP 1IPYD 9 1991 ,nyTn 71507 NNY 2310m 1K
PWI PR 715077 3% nAnn Pop 19.mynwn nYYa nnenx 7RO07 TN DMWY
* HY 03 nonny 11 Amn 20.an%w NMSYWaR DRI PR 2om YW nvnwnit DR 1Y
PRy TLYWI NYT YIp°W DY DURINKRT MIN2 IR °D DURINT DP1DHR DMPAN
D1vpR 75707 2LAmIRNI N13ANAR 923 7Y DX ,0°°0p PR PDOM D°NNIDH DI
nPIPINRA AR°0DR D NIRAY N1 .0v1°aaY AmITa mvbnn 23ph ovws orx
Golden v. 1°°1¥2 pLIP NN 1PV VOWHT N2 M2TN ARIWD ,7T PIN°I AXMR
:Commonwealth

"[T]he victim is without capacity and discretion to have a proper conception of
the character of the offense being committed against her person, or to

MR TIWYTYWNT ARHA D000 AYIN YW W MIYY .4 /YA, 14 w7 vy Larson 17
.(Women's Christian Temperance Union) “n391na% n1»ag173 o2win NPR” AxIPpIW 0137
.9 /mya,14 w”n vy ,Strout, Vasudevan & Shah 03 1x3

Britton Guerrina, Mitigating Punishment for Statutory Rape, 65 U. CHI. L. REv. 1251, 18
.1260 (1998)

P2m 9% Pop Hw INIIWS 00 07022 TMIY AT YIPRI 699 'PYA L4 w7 VY Olszewski 19
Michelle Oberman, Turning Girls into X7 .2°2°* 1 D72 NIIWR 1130 ,N1VDWH faYbabsio)
Women: Re-evaluating Modern Statutory Rape Law, 85 J. CRIM. L. & CRIMINOLOGY 15,
.(Oberman, Turning Girls into Women : 1971%) 43-44 (1994)

"[TIhe law makes a conclusive presumption :362 ‘n¥a,16 w”i 2°¥% ,Hernandez 1w 1 20
of the lack thereof because she is presumed too innocent and naive to understand the
.757 'nya 4 w”n 2y Eidson o3 187 .implications and nature of her act"

0%I9V ADIRP NATYXRI 32PP0W 0IMY 01PN 156 W ,510 'nya 8 w1 »vY ,Goodwin 21
orx 07 MNP oney? ,0%I3anY AnITa NwSna nYapa Py oIV 0°13ann TIva 0D
YW Y ANW 1IN 2313 0M33a0» 27p3 NIYAT NYaR ,anwaY 7MnNn1’n NIRXING DY
D°YTI 07330 0115701 [T Y23% NINW Movdn bwa 1M Cntan ynY bwa 1 — ovaian
N Spwn 0UONTM Of L,0°MYT D°A¥MA 0MIAMY TINI IR L,ANIATINGA DNPVI D°°0Y
Laurence Steinberg & Elizabeth X7 .0mPwyna 0o1nvia 0°2112°0% XYY ,0°INR 007
Cauffman, Maturity of Judgment in Adolescence: Psychosocial Factors in Adolescent
.Decision Making, 20 LAW & HuUM. BEHAV. 249, 251, 259, 266 (1996)

313



179UN XD DOPOYI VIVN TITIIA N

comprehend its consequences fully, or perhaps to possess strength of will to
resist the influence and importunities of the ravisher".22

DM QP 7INO0RN 22377 NNNN DUPVR MW TWRD WP 1NIYN 7T PITY O3
19 291 ,nyTm 7m507 NNY NPAI0m APR 0N0M 3% NN APLR 0D Yapl ox .
12°3 12 PPLPR NPODAW (5N VDT ,NAWNI APK AROY P 0N DTRY ANNOON
NNN® DOPLR "I DR 2NWR N2 X DY 7195077 NAWNI PR 0 7Y 07pY
719K PNWN NAR ¥12pY VOWHT NV YV ,ANO07A 11 0N QMPpn AP0 2739
5y 907a% IWDHRTR 13 YY1 (D2°3 MO1D) “NYTN AN307” ANAN TIPR 0PIWT N0
19 991 NYIN X7 M 0 O1RY 0PIWE N30T PRIYAY IR 3 1°279D NIAR Y¥Ian
SNRHDI TWNTA TINIR AT WP DY LAY A0 PR T0IHI
D™IDI3 DPT1 2IDM DUPVR DY AN? AIVI RAW RIT T12Y° whhwia prvsn
"1 0 DTPW KU1 AMIAN 23.9°9% 175 932 10 o ovpn 09n? 0°219vin 0»won
YL NP pran 241057221 [NN50IA AWYI 7277 OX 03 72 P MIPvp oy
IX°Am (97 MIPAA P RYR LNAR AT WnnDn IR RIT QX 03,2173 DRt 9y
7230 YaDIT PER NIXY e Ayeap 23.77°32% Nobi Arvpn TWRD L7720
SV PTEI DTNWRA MIYHWA YW am Ina Xuanab v numIxiv
AYRD ,AWAST ANWR DWINN L,7IN07 L,AWIR AT OMINTINAT 2200nINpn
WY ALY (IR LNWORT MINT2 PINLAT VI WK INYAR NwInna
26 NPYID AN AYIDI VIR NDWNAA TN WP 0N AW 71T 7Y
NPPPLPRT MYIX YW ApIKY XN RLIANT ,TIRD AWR IR XOT DOPH 09D
DIR PW *1ni 20InY 9T 03 W IN0%10 DXYH NYII IYNIDT .INVI 207027 VN
TIRM TIDWI PWOR DIpHY T INIX YW INBWMANI ,0TRA 2w woIm 7°n2 JInn XY
DIR RI7T YD WK IAPHA 191 37T L, YIPRA DR WL qwp van 2705w
NPWBIT Y°3DN 137 PN 28.0IM10 WD YR YY nwnanm AYUADT WK 191,217p

.Golden v. Commonwealth, 158 S.W.2d 967, 969 (Ky. Ct. App. 1942) 22

Law 23381 (R 7w :797%) R. v. Hess, R. v. Nguyen, [1990] 2 S.C.R. 906, 948 (Can.) 23
Reform Comm'n of Can., Criminal Law: Sexual Offences 25-26 (Working Paper No. 22,
.1978)

State v. Adkins, 106 W. Va. 658, 663 (1929): "The statute makes her sexual profanationa 24
ravishment, even though invited. It has therefore erected a barrier of years around wilful
%y ,Eidson a3 187 .girlhood—a barrier across which the profligate proceeds at his peril"
.760 'nya ,4 w7

L1261 'ny2,18 w71 ¥ ,Guerrina ; 2 w7 2% MYD 17w 25

74—73 TIAWM T 02YDR OR3P NIPAY CYADIa IDPLA Nrnab nvTWwnTPan amvnn 26
(AWM 77 :727%) (2019)

ov o 27

.ov - 28

314



YNVILLD DIN 179UN XY DPOY) LOUN

19137 Y3112 717127 WHIN 138 YPDIT °3 INWINNI 173 P11 NIV YD1 DX nn
29 39132 L PWI NIPA TIIR YW AWR OIN AN RIM,PUIND

N192Y *¥301.91%°D1 PIN°1 YW 0 WD1 0°N131M7 11377 YW NIPAI03 YA §OI WP
WP LAVOIDT NPNM TIRN DIZY WP NNAY 00219y ,NI1T00 nuwa pva P
,0enonY woi? y»oY 0Uwpan RO TN WX L0PMTIWOR AT ONINPD YN
[P0 NNY 0%y TI5AY DPWpan RO JTRMI,AYADT CWYN DR PPRInT mowY
7373577 927 DR WAL Pr N2y vaol Yw nubnn 30.anpoon X wIT? nviank
0IR YW 12°%2 WM 30w X7 2°N°Y97,0°37 W1 NMIMS NPT Anbn v
YD1 PV .PPVP DY MWV AYAADI WK NRW N’ 071121 AR Y5 337 pmr
,JI7 093,10 AW MYHYNam AYaba 7A%nWw Dwn LINPH2 YD 373y
M mI0PD AYRNOYA oMk Q%M (ANAY oAbW NPI3T 0 anman
NIYIDI MYWI 23107 931 NIV YD 2 731M 113°02 N1 D°Pvp 32913015
nDpni 310?17 oewn o B.001aaYb ARNwa 27 PR 0DWwn onw
DPLPY 0PI IWR ,0°DON D°A0Y T ,NTPH MDPR 10,00 01w
DWIR — DYDY QRINRT > PV norm wol ,nes MLYYNa 1130 ,ywe Mon)
DPWp Oy 0ITINND DR L1 M3 34311 0D By nx oA Dwnm orupnw
,TIVY NRT 07732 7772V *Y3aD1 P¥R 010197 A9R 2Y 0°0oNuR 22200 PYaa o TIny
MY YTV AR PYX 2732 PR DM WTPW MIPLR PIXR NPT NPTDI ARIRI0
5y 132 TM¥ 07p 71027 35717192 7712 AR MM NPNIAM NPRIDT NINLY3
36 12 M2y aw? nya? 02181 10m DR

P11 27p2 MDY — ANNRA PIVI R LTIV 0 RIT VAT PITRA
YIaY we 19 YY1 Waes oI IR DRWY PINN PR 0 orpw — N8I
X712 7%IVI ANTA MWK OPNVIVLOT ORI PN YW NIIWAT DAR 00
NNRNN ARPMIAYY WhAn Awyn NWYY N1Anan 203 Jonma arvp v Moxb

197K ,°0M 1BIX2 TN A28 P73 WK W PITR O APNWH 71 PR 73 11120 ,p1T .00 29
IRI FIWY VW RIT IR0 223 7AW MPIHa,5wnY) "o’ 1IN 7123 K17 AN30AT 273 WK
RPIT WY pITRY 0 Spwn nnd v (DWW TWwYTINnY

.ow 30

.75 'mva, o0 31

— ynwrav) ¥yrwnb 77°ay ovanl orvp YW anIar’ 13 pIp M 03 IR .80 'mYa ,aw 32
:NT130 @N%73 NP1 AD°PN WADIYI MYADIY YIPOIT 2T TINK 7I1Y DIWIKD PVID DIVIK
.(2016) 67 *2°297 YRR IR AL

NIMOT DDA’ INARY MWY YRIWC2 792V O¥aD1 0717 Y3 Vbw 526 wrn Y pEaem T 33
.(2015) 705 12 VOWM APY “NIIIT"DIIX PTIM T AN AMPA

26 W7 YR UM P 34

23w Py? R 35

.ow - 36

315



179UN XD DOPOYI VIVN TITIIA N

DYVNW 0°123 7Y w2 0»Rp 22957 vOWNT LT 7N Pwa? nin Yy 37.0%2)
11979817 *N72NT 0IY PITR WP TNWR NPPHY X7 A 381 awyna phn
WY1 9277 OR 03 LN 0 DTpnn DPuRY YR 1A 2uNn Y¥X NINa
NIYEHRI NPWYI ANYNIT 1991 ,7T 17Iva nwbnn Yaph N1 prbon PR ,11MO0NA
PR D DR W NRT Ny 0.amy pan cona 2mvnw n Yw abhon
0°>% OPR LDWHT °N2 31 1N 0T DR ABY? *YDR vEWNR YW 1TRPENN
NI7137IN7 T0IR DINIR *279D7 VOWN 40.0™70I1M PP W HY DMLY NX 002Y
1192 410179017 (PR W DIWH PI 7Y INAN (PR AW XYR D110 *nY2 NI
APTN2 2MIAW 772 2D 1127 NIXIRA P9V vDWMT N2 ¥ap Lawrence v. Texas
NR 0IRT PN PPIN? NPDOM 712’0 APK NP0 °NY3AD NB”I0M ARPURID AR
W 19 H¥1 M0 IR DRI YINK PR om ovp ox 1D Yy 0 42.apupinn
2077732 0°w1 7Y X91,72%2 MIvp HY 20 XI7 Y17 ,I0IR 10X
97237 PMVIVYVD OIIX D X7 MY 225P7NNNITNIAN KIT WA PITRN
manAw nMYY? AR onIPwa mbnY om AR¥INDY 0°I¥7 °nYa nuIab
m2va ,NRT MONY 43710021 OX2 1070 IR MYDR YIX0A 1130 L1713 DRWY 197X
199 7230 PRI XUT NM27 NIZIRY AT CNIPWA MIYNA DR DDA 7Y
ONIRT PN IDOXRI NNTPR ARMI PW 2YWNT DNIW I 2YAVT NNW aYwn
MPTIBRT PRINMT 37373 NPIMDOY ALVPW FIIXA NI37 MIXIRI DIWIVLOR
YXNRI 44599208 11777 19¥ X2 X 071,070 I9PYNT D772 NIRIRI NPT 2YIIP
YW AD%OX %30 MIX 1T TNYNILAMINIT NN A9IDIN PPN ,0VWN MW
JWYR 9232 NI IPOYW 01PN MW YW 01075 M2pY2 MWL OIIX N2V
"3 X¥M1 ,(Allan Guttmacher Institute) 19RPVIF 7197 T HY W1 NWRIT IPANT
12 PR TIWYTYIW Y TI0YTRWAN D13 NIAROKRY 1190w 1IN NMaran noenn

Parsons v. Parker, 160 Va. 810, 813-814 (1933): "The purpose of the [statutory rape] 37
statute is to prohibit a girl, while passing through the years of adolescence, from
voluntarily becoming the author of her own shame, and to set her apart from the lusts of
™1V 03 IR1 .699 'nya ,4 w7 vy ,Olszewski ;men”; Holton v. State, 28 Fla. 303 (1981)
.16 w711 9% ,Hernandez

.760 'nya ,4 w7 y? Eidson 03 1X1.663 'mya ,24 wn vY Adkins 11y 38

.699 'Y ,4 w7 oYY Olszewski 39

113 'nya,1 w7 >vh , Tonry 40

.av 41

.Lawrence v. Texas, 539 U.S. 558, 577 (2003) 42

DR NIPPI¥N7 0127 MXIR VOWM *Na YW MLLnR? .761-760 'nYa 4 wR vy Eidson 43
vy ,Olszewski ; 83 w771 ,771 'H¥a ,0w IR MXI *NY2 117777 NY°IN *NVIVVDT DR PN
.700—699 'ny3a,4 W7

,Strout, Vasudevan & Shah ;808 'ny2 ,4 w~in 2>¥% ,Oberman, Girls in the Master's House 44
.9/mya,14 w7 VY

316



YNVILLD DIN 179UN XY DPOY) LOUN

19737 PREHNI ,PIND0P NUOILNR T HY TIVI W pnni 45.a%ym 0wy
Oy 00N Op INRY 1P 10191 DO P32 NITRAN QWYY MWW 0 Yy
ONIRT MYV 12 IWRI DX I00°2 YR 0MPRn 0.0 TY NR WTow 0UIna
53% IMNR*MP2 OWNPA DR WD ,TWYR 232 7PTAR NP 172% MI0I0won
nIPvpR Y 1307 213 17, MWVIVVOT DNIRTT PPIN NR *2DIIXR DI IOR? MIINN
NRI QXKWL PINN AN CMYW DR NPADAY I3 1M 07320 PR DMV 21D
47.912°%¥71 7DD AN *NIPWA NIPYR MR YW MYnn
N3 1DINA WP I NNXANAT 233 11 MIVIVVO ONIR A XMW WRN
ADOR DY LAMMA MW SV Moayn PYR 33 MKW AnmpR? 7I0)
N™M27 MIXIRI WIXDT PARHAN P2NY 73571 07VIVVO ONKR WY T3 N2P0IIX
NN AYWnNY PuBWNT YYII NR 0IANIPT 27°1 75 2pY 48,3017 NIRRT NNnoR®
939 pona x1 49,07I000 OIR PN YW M0IIR DR TITYL NN
75 %Y NP2 Avnw: a1 T30 095K I YW nwsnn *nva ADvOR YV NvInn
N NP7 XY ,AVLH RO 0% °NY2 NNIAY CMOIWLD DNIR P2 Wp NPV

David J. Landry & Jacqueline Darroch Forrest, How Old ;516 'nva,8 w”n »vY ,Goodwin 45
Laura Duberstein Lindberg, 3 x7.Are U.S. Fathers?, 27 FAM. PLAN. PERSP. 159 (1995)
Freya L. Sonenstein, Leighton Ku & Gladys Martinez, Age Differences Between Minors
.Who Give Birth and Their Adult Partners, 29 FAM. PLAN. PERSP. 61 (1997)

Mike Males & Kenneth S.Y. Chew, The ;10 ’»va,14 w”n v% ,Strout, Vasudevan & Shah 46
Ages of Fathers in California Adolescent Births, 1993, 86 AM. J. PuB. HEALTH 565, 567
.(1996)

Strout, ;700 'mya ,4 wrn »vY ,Olszewski ;517—516 'mya ,8 w7 2w% ,Goodwin 47
Rigel Oliveri, Statutory Rape Law and 03 1X7 .10 '»¥a,14 w”n 2°v% ,Vasudevan & Shah
.Enforcement in the Wake of Welfare Reform, 52 STAN. L. REV. 463, 472-473 (2000)

474 'nya,0v0 48

.700 'nya 4 w7 2vY Olszewski 49

34 U.S.C. § 12392 (Enforcement of 1x1.10 'nya,14 w”i3 °v% ,Strout, Vasudevan & Shah 50
statutory rape laws) (2017): "(a) Sense of Senate. It is the sense of the Senate that States
and local jurisdictions should aggressively enforce statutory rape laws. (b) Justice
Department program on statutory rape. Not later than January 1, 1997, the Attorney
General shall establish and implement a program that—(1) studies the linkage between
statutory rape and teenage pregnancy, particularly by predatory older men committing
repeat offenses; and (2) educates State and local criminal law enforcement officials on the
prevention and prosecution of statutory rape, focusing in particular on the commission of
statutory rape by predatory older men committing repeat offenses, and any links to teenage
pregnancy. (c) Violence Against Women initiative. The Attorney General shall ensure that
the Department of Justice's Violence Against Women initiative addresses the issue of
statutory rape, particularly the commission of statutory rape by predatory older men
.committing repeat offenses”

317



179UN XD DOPOYI VIVN TITIIA N

TM7IDI N3 Y3TW °93%57 OPR I YW D1TRY 231NY ORI AN TWRN
3L ywnil WA 07727 NIIRD AT NOIYNI

WY1 1277 TWRD 03 ,0°IW3 D1V 20 OY PP o orp YW 199571 ,01°0%
OIIRI *PIN 01D .09 @IPWR 11 D7INYYIN D2IPWN 17 NPTRI ,0NN30I2
0™3927 *10» 079 PV 1A% 921pm1 W YINR 07 0PITING 2PI0IWLON
0°02 1AW 077395 D°P°wn 03 2PYNAY IWHRTKR ,NRT OV 52.0%%1% Dowpani
TI°0 77197 9y 737 7R 295900 DIWPRAY 72 ,NRW N2 DNDIRYY 19X DpINY
ADIP MM MW DY 77357 NYAIn P XITW P2, 7TNYR 75aY IR AR
53.MIRIWI XD NIPYE NIRRT Y NP120%0

IR ,*0IVVOT ONIRT NIV PW 70°022W NUYINEIT NPNWNT NIZT INRY
P72 PITRRNT TN IPTINRTIVIRT LOWNA PMPIAN 772V NI’ XA PID2
IR WYWA PID2 ,TWnRA SYIV0IRT 1T CTIPT P72 ,00NIRT 172, 1P InR:
N7IP°27 NIYVY ©°025 1M I 1IN QY ARMWA DY 17 — PRIW2 *udDWNI 2¥m3
2Y°277 P52 MW

172 PRW) Ipnn3 IBNNYWAY NN 62% 3 Y0l ,5wnY 73 .517 'aya L8 wri vy ,Goodwin 51
MNP 73,000 WY YwNY TI0YTNNY 0021 P2 PR (TIWYywn 3wywnan 0090
Patricia ,>wnY ,I1R7 .1PYE XY ,0P0M 7312 32 MMN2 YW PR pnnn onvng omvRw
Donovan, Can Statutory Rape Laws Be Effective in Preventing Adolescent Pregnancy?, 29
.FAM. PLAN. PERSP. 30, 34 (1997)

,Oberman, Girls in the Master's House ; 10 'ava,14 w7 2°v% ,Strout, Vasudevan & Shah 52
YW 1PNTNN YV 1998 NIW3 0OTIBW Pnn? TINRNI MIDN PIIINX .800 HYA L4 WA YR
7107 DR 3772 IWPANT 2°W1 3,000 217 AW DPWRIT OPPHT DWIDNT Tonn2 0wl
1KY Pr 2om @72 1% XD Y90 1AW WHwn 171X TR L10 Y 170 190 ANWRIN DoPni
MNP PYX R AWK 2w a3w 935 03 A5YR PAnT IR MW IR 18T 190 WHwn 10 1R
73 1XW NIYIAN 24% ,TWYNY 21¥7 P09 177 XIT 7D AN RAW 1507 973 13 PWRIT ¥an3
RY 10700 93 IMPT AIWYYIAIR 239 Dnnn 1R WS A0YR RYY ANwRIT ren pnnn
OIIX 7PN YW ONT°X° 2°30 NTPITINT DX 017307 ,]PI3IX NIVID YK 130 01PN L0787 i
.(820 'n¥3 ,0W) D7 NVIVVD

.10 'mya,14 w7 vy ,Strout, Vasudevan & Shah 53

318



YNVILLD DIN 179UN XY DPOY) LOUN

2PIIINTIVIIND VYN IVIVVD DIN :2 P99

5920 MNIN .1

VDWMT NIVINRI MIP™INRT LDWMT N3IYNI WP D»NVIVLDI ONXRT PN
,Q°IW WY 9V NO077 223 DR CIPMINRT pRINNT TRYR A2 nn S405nxn h2pnn
APODAN 23 DR NPI37 MIXIRD MIPTIHN IPYR AIWYTYWNa ARNa 72ana IR
5,000 TIWYTWW AP0 YXIMNT I MR DMWY AR NYRNa L3172
TINWN 7P5077 273 WK ,IIVIVLD OIIX NIIDIR NPT NIRIRI MPINT 9 P
72,2025 MW 1151 3.0 TWYTINNAYY DI TWYTWY P2 YN 3PIRY AT
AP0 223 MR 773,000 TIWYTWW RIT ARO0T 923 07137 MIIRG MTn 31
57,0010 MIWYTANMWY RIT 713077 23 NIPIN 1373 19°K1,000W TIWYTYAW X7

DD>¥DD N2 NIFIRI Q7NVIWVLDR OIRT *PIT 17 79°1IN2 17N 12
IPYIR DR ADPUW T Ap°pn L7292 Mrvp oy PR con avp 12°90m ,InR Tanb
T SB.nInen ARa? PRI INPR 7WIDY PR NNYN 0wl YW 00NN
Yy T2 YW R And0an 3% nnnn arvp nPya MoR? a1pn heinw
29077 LOWNY TPVO IHD NIPYI NI NIAPYI 03 ,ART 2w 939577 DIVIKT
D™D3 OPPH DWIDH IR MPLR YY 772 Pl TORY PITEa 1Tng
59071580

Frances Olsen, Statutory Rape: A Feminist Critique of ;762 'nya ,4 w”n v ,Eidson 54
.Rights Analysis, 63 TEX. L. Rev. 387, 403 (1984)

,Strout, Vasudevan & Shah ;803 'nya ,4 w7 9°v% ,Oberman, Girls in the Master's House 55
34 MINBY — AM0AR 93 MPWH INTIDIR AYAN 7AW MIWR — 1885 NIWA .8 /YA, 14 WR YYD
DY IR PRV AR NPT NPINT DI WY RIT 3PO077 23 73 WAp 17137 NIXIN M
IPPPIA AP0 273 DX N7I37 NIIRI NPT 20 19V 1887—1886 0YIw3 7292 DO VAW
2172 .0°3W WY DY An30a7 273 I (17127 MEIR 81772 1710) M 372 P71 1900 w3
TIWY-RIRY DY IHYIN RIT DA 1T 11721,0°00 AwY-wwh anoonn 223 nbyin mn
9w~ ,3 'mya,14 w7 9vY Larson 1X7 .0w

Maryanne ;3 'nya,14 w7 °vY ,Larson ; 12 'nya,14 w73 °vY ,Strout, Vasudevan & Shah 56
Lyons, Adolescents in Jeopardy: An Analysis of Texas' Promiscuity Defense for Sexual
Age of Consent by State 2025, o3 %3 .Assault, 29 Hous. L. Rev. 583, 607-618 (1992)
.WORLD POPULATION REV., https://did.li/6wkOf

nwa ,5wn? 75 .An20A7 23 DX 77 Y2321 ,XWNA [PRIT DR NIV NPT ADpPN M0 .aw 57
NIW2 7377 TYX 0PI APATN ,TIWYYIW? TIWYWWH 313077 223 DX 1p70pn 171 ANy 2018
2P TINM 1KY, WYTWWY An007 273 DR 7IT03 P 0pn 13 77T 2025 N3 2019
.TWYTRNNYY WY WWH 5077 3 DR 1997 7puIR)

.761'my3 ,4 w73 °¥% Eidson 58

.9 'mya,14 wn »yY ,Strout, Vasudevan & Shah ; 4—3 'nya,14 w”n »vY ,Larson 59

319


https://did.li/6wkOf

179UN XD DOPOYI VIVN TITIIA N

19X MIYIN YW PWRIT P37 .An00Rn 2232 03 MW 19°237 NIPvo I nD NIYIN
193 NPPHI DR IR TWR 7 NITINAY NI QWIT TIPR7 NIANN 13172 2577
75 v 3wnaxn 1oR oow: %0.00397 SHwa 0v923% 2wt DR OPDHIAW An¥IY 27
7719207727 DORTPNN TMWRI NITPYY NIN2 02 NI2NVAY 027 011D DUWIDNY
,1°D33 ,MIPPRI D°IPDRNMT NII°R 0N NI30MA IR ANDWMAT N2 2UWwhINnD
WK, VIZPR CWIR IR QP°0YN 2T HY P21 INDWH 2217 T 7Y 12, ARNN IR YRva
DMy O7pY AYEAN 7WPaY” 213 0T°AW NIONDT IX 223997 MI57 DR AvIL 0°7%In
, WM .30 923 NXDYA DR NPVOHD MIYIN MR W 172 0Lpn som
nH»Rp ANIY NPMTAT I DR Y012% IR 17 ,00TP IRDT 2w 0°vaws nuwa
Yy 1a7% *73 DRT ,0%12 07 NNAMPR IWRD 03 7IAYR DR 1A% WA e
NIZINRI O»NVIVVOT ONRT PPN PWY 7227 W ARMP 0200000 Iwn DY
NPT QW HN 232 NYTA 7NN NUYIRR) 792Ya 2004 N YW 75,030
63,1727 NI¥IN2
VOWNT PAR TIWYTYWNA ARNI AYWIAY WINTI WD 0N nenan
X777 *0IVVLD DIR TPHYW ,*YIIRT Y2IPNIT VOWHNI ¥YIAP TPIW ITONT DX IR
DMWRIY TIWDR K? LOWNHT *NAW K> MYHWNHT .NLPMA NPINX YW 301 772y
MDA IR AT 0N DRAW DMPR D3 ,APLRT 273 NYTTTR NIVLA 11909
D™Pn2 12°DRY, 7920777 273 DYn APLRAW DM°INA 777207 710 NIYY WY DHWRIT
AR Yy 64.710pn YW NHRT 723 DX NYTY 75 01720 DUYRHX WP 07 0w
TIRM LYN PNVIVVO ONR PR NVPMINT NIART NYVA DY AMNPMIW NMPAN
TN I NPPIRN LOWNT N2 [LD 7AW ANWRIT avba 0307102 wap mvp
,PnT NIT2W b Yy %6.People v. Hernandez 11y 177 poDa L1964 niwa

.14 w7 w5 ,Strout, Vasudevan & Shah ; 14 w”n ©°¥% ,Larson 60

.4/my3,14 W7 ¥ Larson 61

,Strout, Vasudevan & Shah ;807 'nva ,4 w”n 9°v% ,Oberman, Girls in the Master's House 62
.9 'nya,14 v HY

Jennifer Ann Drobac, Sex and the Workplace: "Consenting™ Adolescents and a Conflict of 63
P21, 00Pn 1w DY MIPan 1127 MPTnw Ax Laws, 79 WASH. L. REV. 471, 484-485 (2004)
Strout, IX7 .7MAYA W73 TNI? DTN DPAN P AWIYNI DANWHTY NIWNT NIPINAN
.14 w71 9°y% Vasudevan & Shah

Larry W. Myers, Reasonable Mistake of Age: A Needed Defense to Statutory Rape, 64 64
NINW NI DIV R°0DY 07RM 715 ,3 W73 ,0w .MICH. L. REV. 105, 105-106 (1965)
ONX NT2YA APLPR Y3 NYTTR 7272 7137 NIL YapY vdWA °NA R ANIIOMIAY
S7I0IVYD

Rosanna Cavallaro, A Big Mistake: Eroding the ;16 w71 2°¥% ,Hernandez 11 ,5wn% 381 65
Defense of Mistake of Fact About Consent in Rape, 86 J. CRIM. L. & CRIMINOLOGY 815,
.108 'nya,64 w1 2°v9 ,Myers 03 1x1.819 n.21 (1996)

.16 w”n 2°¥% Hernandez 171y 66

320



YNVILLD DIN 179UN XY DPOY) LOUN

MWIPWS .9Don DWTIN N2 130 WA P AT DX 7T 11797 DWRIT NIYnNna
NPINa AP0AR 93 XITW) mIwYTANAY 223 ninbnna oyt 07va owTIn
"MIVIVLD DIIR NIV DWRIT QWRIT .ANI0IR PR 0N DIV 7P ,(1°111D°0p
nINPN®A 3 MIMOINA NIPRI PXAY AY°ANT DWRA DR 07 LDWHNI NPAW MK
NYIY WIAT QORI WYTANNY 273 Y¥n X°7 03 M2 1% 71N DWRIT DR INYOR
,2°UDIWT 2577 7 YY IR 7D 22pNA WK ,PIND 0P NITPA (1YY vEWNT N
937 YA nINbnnn YW DWXIT YW 77°30 MIIMR 7272 A09I7 0D Yap WK
LDWRIT MIST? APpTAY 797X W 7°KI X7 105077

DMWRI? NTIWDRM N*1277 NIXIR NIPIH7 217, Hernandez 177193 177 0D (109
3% nomnna 7077137 2312 MYL” NIYYI (NANT? TTVIVVO ONX MYVRIY
— NIPINAN PN PRIREINI AN NITO2 NIPINT 12 *1IW 0P °D O ,7Pvpi
QWY WIITT PWHIT TI0°7 DR NY2W 71V NYaR — MIPYRI PIY 11 L,IND0R 1180
PD1IPO™1 ,00PY 130 — NIINAR MIPIP2 67;0wWRIT *15°T T X°an) 7MY AvYIR
7Y MP3T MIPTn 0 1PRY 68 wnva XPPY w1 anan RO — ApovRa
2x¥7m3 MIYL”? 7LD DMWRIY NWDRA (PRI NPT NPINR W Awp 1IN
0RR 2737 nonrnnn 70”27

7W?1¥2 ,772Y7 NITI0°2 NP7 MIXIRD MIPINT P2 27 0w 0P 71 ONw 129
DIIX 7 ¥R NMIPIM N33 ,772v MITI0Y? IWKRA LAY I8Y Mnpn NI 19
nPIma wnt L7 .And0AR 3% nnnm 0IR OV PH C0n’ ovp XIT UNLIVLD
DR ,NXT 19N 69,5957 11 0OR¥Y KDY, 07w TIWYTWW RIT N30 23 DLOYXON
,NI¥7 01 N730127 71930772 777 QY 77 1 0P Q1 pn MIWY WHn 13 PR W
W (7YINTI 7I0WNT) PN NDPOX NINWIY? PR 0Mpna .13y 0N 0w
19X D*PPEN DAY 0PN W ./Y¥ANT” ™) 71ApR M vnat Ny Mpw ann
nIYTI MINIT NYIR Y3p°w 2nIn% 0°0191 ,0°1173 OPR 07 WK L0MYRHD 072
y¥ans amm nal My 120 70.mubnnn nhapa 0amyni 0I31an Yw nImp
5105 TLAAR 771 0193 93 IR MOPHR NN NPT NN IV Ywa 773y
9apn HW NPWIR NLR 0°02 YY MW 1PI0 TRYaY 19 ATR Tubnnm ,7omn XYY
OIIR °3 R TIVLA ,TOWH LAVIANT TI0WHAR L,DPLRT A A ,Nvnan
DY 72,0001 w 7957 ID%ORY YRR NPNWN 71T NN IR TNVIVLD

.108 '5¥2,64 W Y9 ,Myers 67

.State v. Fremgen, 889 P.2d 1083 (Alaska Ct. App. 1995) ,>wn% 187 68

'mya,14 w7 v ,Strout, Vasudevan & Shah o3 1x7 .MASS. GEN. L. ch. 265 § 23 (2008) 69
Lisa Pearlstein, Walking the Tightrope of Statutory Rape Law: Using International ;14
Legal Standards to Serve the Best Interests of Juvenile Offenders and Victims, 47 AM.
.CRIM. L. REV. 109, 110 (2010)

.14 'my2a,14 w7 v, Strout, Vasudevan & Shah 70

av o 71

av o 72

321



179UN XD DOPOYI VIVN TITIIA N

TN NPPK 7PN 07IDPIND 0°0DNI OPYRIOPOIIVI 071 IR 73071 IMRIIDR
L7917 19IR2 74907 17933 TI2YR PYRIAND I QAW 15707 19 Y¥I,MIYE N1
WY LOWN N2 YW DMP°BR X AN NI YW (2ID°03a OMIRNT DMYR
972117 927,007 DNITING YW 9N n°3TDp 71°N2% 03 ,0°1277 Yaun ,0°wn
ARMWIA MMWVIVYVO OIX NIV IYXR 0MVI 27p2 P2 ANV YW N 723 NYWY
27v7%7 NP OY DMINT AP 12, TV DRT 730007 070 DY npion RY Nk
MIVIVVOIT DNIRT NIV YW A2%WAR 761 NV A2 PP ATRYRR Ny opwn
12 Yy WK N WP NPAY 15 OR WY 270A%7 NPTR OY DTN I v12 Yy
77.0°%9R10p0 1V YN

93 221P DOPLPY MPAYH MIPTHAn PYNY MBI M3 T X2 [0 MW
ANON7 NI NRYR MIPTINAN PRI NIV 0N’ N130HA ARO0AA 1 Y0 DN1pni
NI YW 11% 7IRYn YIn? 77w (Romeo and Juliet Law) 7777911 180817 pIn”
IR DM TR 9232 0221IP 02ANVHT W MWRD TRO0ND P YOI QM1PHT DL
IROIIT PIN” PRIN NI MIXIR MPTINAN 8NN 7815070 93 nnnn onw
TV ,*0IWVD DIIRI ANYPY N 923 NP PV 00N MWD MIPRYY 7
N3P 19X DPIN NI30MI ININT 09737 WD 79.710KD WD NIPPIYN 1R JNURNN
DNIW PP NN PIN” 707 12n 0w wank 0rnw Paw nnwa 995 7172
80,9v3593157 032701 O MIPINAN PPNAY A TIND NN

.ov 73

Anna High, Good, Bad and Wrongful Juvenile Sex: Rethinking the Use of Statutory Rape 74
.Laws Against the Protected Class, 69 ARK. L. REV. 787, 815 n.123 (2016)

.15 'nya,14 w711 92w ,Strout, Vasudevan & Shah 75

Colleen A. Sullivan, Kids, Courts and Queers: Lesbian and Gay Youth in the Juvenile 76
> R nYannn navw Justice and Foster Care Systems, 6 LAW & SEXUALITY 31 (1996)
NPYBWNT NOIYNT OY WP NIPTY NP M3 1117202 WY 270A%7 N AR Oy 3nn v
Ppn 11°IY .0°%0n OPPNTIN DWYH YW P95 0PNnDWwn 0°31030 ,°N0an 1T 2pY
Michael J. Higdon, Queer X7 27v7%7 n%°ap Y¥ *1010wd 0IPR 1113y YW oY ywn nabwna
Teens and Legislative Bullies: The Cruel and Invidious Discrimination Behind
.Heterosexist Statutory Rape Laws, 42 U.C. DAvVIS L. REV. 195 (2008)

Tom Wahl & Nicole Pittman, Injustice: ;15 'ava,14 w”n »vY ,Strout, Vasudevan & Shah 77
How the Sex Offender Registry Destroys LGBT Rights, ADVOCATE (Aug. 5, 2016),
https://did.li/EqyZH; Elizabeth Garfinkle, Coming of Age in America: The Misapplication
of Sex-Offender Registration and Community-Notification Laws to Juveniles, 91 CALIF. L.
.REV. 163, 187 (2003)

.56 w71 2°¥2 ,Age of Consent by State 2024 1x7 78

.av 79

oy *Pn Wwp 0P 32 mibn B3 KDY ,0Pmin 00K Y0 ondEa 33P1p NIIna ,anaIY 80
,7DD7 N33 NITPLA PRP ,IDD NP2 YR ,7INTTNYN 15D N2 77 RIT QWRIT OR TH¢N

322


https://did.li/EqyZH

YNVILLD DIN 179UN XY DPOY) LOUN

D337 ©M23% NP 0IRA DWNY MYIAIR NINN0N MIPIH WY TwRa
WK D°YpR WY RO TTRMI ,NINIANAT D0 32 NIV QY 1A 0 MPW
932 11907 ,N3TIR AWy MYIIP MPInan wbws $Layinn nIaa ann mvin
MIVIVVOT IR PN NIPTAT 272 $2.AWIY? 13MP7 172 0297 WD X 12PN
3172 .0°27pmY D PAN 0ORINY 03N ,0°I0°K Pw 0°%a%an oPRYvH 037N
AV 7AMPR 233 ,AwIa 2232 9N 713y DYINRT DR MIRCIPR NI
Syn WK TIWYTYAIR 9% DNNn °RwRIY 02w DUWNY oY ,awRIT RIT 7w
PR S0 QPR NP0 NN 83.NNR1 WY 3% Dnnn IR TIWYTYIR D)
7% MWYTww 2°3% Dnnn PoR P2 WNND AWYNT IWRD PNVIVVO ONR 1IN
T2YR NI NPRAN TINAN XY PINT IR ,MINDY 0w YIIRI 13nM 1NN OIX
TV ANPYWN ;DWW AW TV YIIRD :NIRIAP WIYWY 31017097 wID 0°0a HY
84 03w TIWYTNARD N ; DI AIWYNAR

737 XY? MLILLD ONX PIT MYPID NM3AT MIXIRI MIPIAT Y ,015°07
"2 ¥1 W) 713077 9232 MPINT A W 07 ,NRT OV LI72Y0 2V A 0T
70127 2¥M2 NMIYY” 7272 MY PYL? NMWERI (DWW TWYANPYY WY VW
"2 P02 DPRNA AT O MWK MWD YW VPR LPopn 3% nonrnnn
WY 191 (791 IR0NI pIn”) D03 2a1p orvp

M9IN .2

oy *Pn YA’ an»a ININdWw L1956 niwn Sexual Offences Act (SOA)™ 5 7Pyo
3% nnnm 7790 Oy Proon? o»pY 123 Yy ToXR /Iy wibw 22a% nnnn a7

TMODIR Y73 IR ORIV 217 12 W OR ,NRT DIYY LI YW D07 N33 IR T IR RN
.Ow X1 .50 IR

.404 'mya,54 w7 ¥ ,Olsen ; 766—765 'nya ,4 W7 2y Eidson 81

ST NP LN L0 MIRVIPR LAYAYR L ATMYD MY L oponp ,Impdp  aNTIR 82
ARIZ. REV. STAT. ANN. § 13-1405(B) :7°01p0°11 N°»1777 A0IPT ,PIAIR ,NONDXT 717°017p
(2020); CAL. PENAL CODE 8§ 261.5(b)—(d) (2019); CONN. GEN. STAT. 88 53a-70(a)
(2019); DEL. CODE ANN. tit. 11, 88 768-773 (2020); FLA. STAT. § 800.04 (2019); GA.
CODE ANN. § 16-6-3 (2020); IND. CODE § 35-42-4-3 (2019); KAN. STAT. ANN. § 21-5503
(2023); ME. STAT. tit. 17, § 254 (2019); Mo. REV. STAT. §§ 566.032-566.034 (2019);
NEV. REV. STAT. § 200.368 (2019); N.C. GEN. STAT. § 14-27.21 (2019); OR. REV. STAT.
88§ 163.355-163.365, 163.375 (2018); S.D. CODIFIED LAWS § 22-22-7 (2019); WIS. STAT.
.§ 948.02 (2019)

.13 /nya,14 w”n 9°¥% ,Strout, Vasudevan & Shah ; IND. CODE § 35-42-4-3 (2019) 83

.PA. CONS. STAT. § 3122.1 (2020) 84

323



179UN XD DOPOYI VIVN TITIIA N

PRI ,IPDN JRIIR PINAW D DY NP annm i Joana $Sawv-wibw
DMWY ARNT 7IDNI MYIPPRT NIPPLPIDTT MWAT 10N NI0°DN DR ORIN
NRY 091121 VAR PP NIV 7D°pn ANI1IDT 19731 2003 NIw3A ,1OR 30.nnK)
NII0IRT MR 2913 wIni SAO7 87.2003 niwn SOA™R P91 1956 NIWn PINn
PIN2 12°02 ,0%W TWYTWW 0AY IRYD 0IWW 2°PLR Y MWD Pn yan ovp
N192Y2 NIYIIT NI1PDPXDD MR 1771 15 %192 X ,"Child sex offences” ININ1OW
"Rape ININIDW (12°01 070 7IWYTWIPW ORY XM DIVW 2°10RA NIYXIANT 10
,0Inn Mo Jw i SOA-Y 5 mpyo 88.and other offences against children under 13"

:"Rape of a child under 13" NINI57 DX RWII XIT WINT PIN2

"(1) A person commits an offence if—(a) he intentionally penetrates the
vagina, anus or mouth of another person with his penis; and (b) the other
person is under 13.

(2) A person guilty of an offence under this section is liable, on conviction
on indictment, to imprisonment for life".

DY ]P0 IR 1PN IR DR IO PINAY 0IR PY MIDIR AwINR 772vn
WY ¥13p 772v0 783 .0yt wibw 223% nnnn arvp IR Pop 2w 1% IR nyavn
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Sexual Offences Act 1956, 4 & 5 Eliz. 2 c. 69, § 5 (Eng.). "It is felony for a man to have 85
.unlawful sexual intercourse with a girl under the age of thirteen"

DAVID ORMEROD & KARL LAIRD, SMITH AND HOGAN'S CRIMINAL LAw 818 (14th ed., 86
.2015)

.818 'mya,0w 87

monenn SOA-H 8—5 o NIk TIva .Sexual Offences Act 2003, c. 42, 8§ 5-8, 9-29 (UK) 88
nERTNn PIN? 299 O MRXMT LW FWYWIPW 0RY IRYH 00w DPvpa PR Navh
3% NNNm LR OY PPN YA NTOIR [An pPm Y90 19IRI DOPLRA NIYXIANT PPH NNaY
ONMIR I¥? AP0 32 Tpnn’ PYIRT PIA 1IN .0NN30aA AWyl 1377 DX 03 7Y Uw
DY IR ,PHN N1IAY N PhIvD Andonn P32 XYY, mIwYwItw Yy Imva , 0innd
DWW WYY

,IPnnm , wywnn 13 Pop 0w ,G ,mpna n1721Y 0 Yy R v. G [2009] 1 AC 92 (HL) 89
IMRY 950N MIYIAW .DWRIT N°22 P°A 0M MNP LYIPRA NYA TIWYTDNW N2 739 AN
APLR 0IPXRA aWRIT G .pn o’ G oY O»pY Ana0 RY X7 %3 77120 NINnnT 7790 191
1YV IR 7PV AWYNI TN QWRIT (2003 NIwn) SOA™? 570 MIon 7wy wIvw 223% nnnn
N2 XOAWw 1% IR NINIPNRY PRRT RIT 1 NINYNNT NP0AA WP 7R 20m 03 1N
DMWY QWRIT NIVY DX 17 7927 AYANT1,0DWHT N2 TN YN NINPNNT AIWY-wNi
19 PRRT RIT O WY WAN N2 ROAW 17 70K NINYNATW INIVY DR [T 393073 1WMp PR
3 % D279 NP2 .0°T1IYR v 219% PITIW VIV wUAa XIT 12 onw miava ywn G
NORWY WRI YLIA ANNKR LNLYMN NPINR YW 30M 772V RIT UNVIVLD ORI PRIN
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132 03 RYR ,D°9°D17D1 02N PP vy C1dn 0°79°0 DY 1At 1 kD aTvn
AR :0°977 °Pwa NRM 92,0007 Yom NnIpm norn MIvYD C1bn by
" 9y ,NINRM 23 umY arR Pra com oPRY annoda °3 AYUapPR NIWINRI
QWRIT OXR PVIN?T AT PR 13 51 ,005MIN NIPINR YW 3101 772V AwYnT NI
oy 71 01 0PPM DIR WK % AT 07T N2 .HY2 IMRW DIRA 223 DR VT
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"The actus reus of the offence created by :(Hope 711%7 Yw 1771 poD) 20 ‘0D ,QW XY 90
section 5 is the penetration by the penis of the vagina, anus or mouth of a complainer who
is under the age of 13. Mens rea as to the age of the complainer is not required. The mens
.rea is using the penis deliberately to penetrate the relevant orifice"

"The mental element of the offence under :(Hoffmann 779%7 YW 7 pop) 3 'op2 .00 91
section 5, as the language and structure of the section makes clear, is that penetration must
be intentional but there is no requirement that the accused must have known that the other
person was under 13. The policy of the legislation is to protect children. If you have sex
with someone who is on any view a child or young person, you take your chance on
exactly how old they are. To that extent the offence is one of strict liability and it is no
.defence that the accused believed the other person to be 13 or over"

"Section 5 reinforces that message. :(Hale n>111an Sw 137 pod) 49 'ODI ,0W WY 92
Penetrative sex is the most serious form of sexual activity, from which children under 13
(who may well not yet have reached puberty) deserve to be protected whether they like it
or not. There are still some people for whom the loss of virginity is an important step, not
to be lightly undertaken, or for whom its premature loss may eventually prove more
harmful than they understand at the time. More importantly, anyone who has practised in
the family courts is only too well aware of the long term and serious harm, both physical
and psychological, which premature sexual activity can do. And the harm which may be
done by premature sexual penetration is not necessarily lessened by the age of the person
penetrating. That will depend upon all the circumstances of the case, of which his age is
.(Hope 717911 *127) 14 'o52 ,0w 03 X1 .only one”

"The word 'rape’ does indeed connote a lack :(Hale n*119377 2w 777 pOD) 55 /052 ,QW X7 93
of consent. But the law has disabled children under 13 from giving their consent. So there
was no consent. In view of all the dangers resulting from under age sexual activity, it
cannot be wrong for the law to apply that label even if it cannot be proved that the child
.was in fact unwilling"
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YW INPna 1 Anea 03 1'% Hope M9 .3 'opa ,aw Hoffmann m1%7 YW 1127 nX X1 94
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1°77 poB) 21 /052,89 W71 2°¥Y ,G 171y 03 IR .864 'Y ,86 W1 2vY ,ORMEROD & LAIRD 95
.(Hope 71911 v

"There is no doubt that when section 5 of the 2003 : (Hope 711973 Y 177 0D) 14 'DB2,0W 96
Act was enacted the protection of children was one of the primary concerns of the
legislature. Furthermore, as Rose LJ said in R v Corran [2005] EWCA (Crim) 192, para 6,
its purpose is to protect children under 13 from themselves as well as from others who are
minded to prey upon them. But the creation of an unqualified offence of this kind carries
with it the risk of stigmatising as rapists children who engage in a single act of mutual
sexual activity. A heavy responsibility has been placed on the prosecuting authorities,
where both parties are of a similar young age, to discriminate between cases where the
proscribed activity was truly mutual on the one hand and those where the complainant was
subjected to an element of exploitation or undue pressure on the other. In the former case
more harm than good may be done by prosecuting. In the latter case the threshold will have
been crossed and prosecution is likely to be inevitable. But if in the former case it is
decided to prosecute, a decision still has to be made about the section under which the
.perpetrator is to be prosecuted"

11 :727%) R v. Corran [2005] EWCA Crim 192 1»1va 1171 JIWXI7 3073 10 7Ipn .aw - 97
DR W3D ,712Y7 IR TN 073w 0wV 12 IXPHW ,aWKRIT LI pob N1723Y b Py (Corran
SWW Y AIWYTWRN N2 AW ,7°NI1a0 N3aRa XOTWS ,3WY 0 NY N3 TR ANYRY ,NINPnn
wna .719%0 »1D0M 197217 0PIWTY ,NINPNNT QY MW ,]1°INA IO DX IRY DWRIT IOV
RV NINPNMT 1Y 7IAK 1T ADIPN T2RR21,07 20 0PI IRINT 191 IMROYW MVIAWT DYIYw
QWXRIY INRI 732 DR NINYNONT T°07 01 QWADNT IR LAY PR RN, WY WW N3
WRNWR 0397w ,An5073 1H P0MY MNP 0N .M 0N MPRY DAw AnNenan 7701 M
STWRR 35 PY AMT M ,TIp WK DR ARKY DINPnn 799°0 Jwnaa .01Tpa awRIT
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.863 'ny2,86 w”71 2’y ,ORMEROD & LAIRD 98
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"Although absence of consent : (Rose 791271 Yw 1771 pop) 8 ‘052,97 w71 ¥ ,Corran 1y 100
is not an ingredient of the offence, presence of consent is, in our judgment, material in
relation to sentence, particularly in relation to young defendants. The age of the defendant,
of itself and when compared with the age of the victim, is also an important factor. A very
short period of custody is likely to suffice for a teenager where the other party consents. In
exceptional cases, of which there is one before this Court, a non-custodial sentence may be
appropriate for a young defendant. If the offender is much older than the victim a
.substantial term of imprisonment will usually be called for"

.aw 101

"Other factors include the nature of the relationship :(Rose 711271 Yw 1771 pop) 9 ‘opa ,0w 102
between the two and their respective characters and maturity, the number of occasions
when penetration occurred, the circumstances of the penetration, including whether
contraception was used, the consequences for the victim, emotionally and physically, the
degree of remorse shown by the defendant and the likelihood of repetition. A reasonable
belief that the victim was 16 will also be a mitigating factor, particularly where the
defendant is young. A plea of guilty will, of course, be pertinent, in accordance with the
.guideline issued by the Sentencing Guidelines Council"
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2971 TP :1971%) (Canada Criminal Code, 1892) 1892 niwn »11pn *2°%07 pINA
I LYNY DM TIWYTYIIR KT P MDY Andonn 93 0> vap (TIpn
02377 ML QIR 172 71902 NO1H MPYD IWOHX TWRI 1987 NIWA PINY DINAW
Ny MW A7 P 1041 3% 2P 0IR 1A% 0w AIWYTYIIR Y 7WYTDnw
Tackling Violent Crime =71 2w 1pIn% 1N0°15 DY ,2008 XM MK TV ,07W IRHH
nRNm 0TIRY 9,070 TWYTWWw? 773p2 Ano0nn 273 79V AT PIn n1aona LAct
59577 19 DR WP ,NKRT QY 0y noPn MYy 20307 9137 IR 7WwYTow b
TIWYTDNW P2 RIT YADIT IR Dw 1903 qwRD LSwnh — 3 vamph oonrnni
TWWY TIWYTYIIR 1213 PR RIT PP 0N MY DTRW M) DY TIWYTYIIRY
AN APR DOPHT MYYDT LADRN 0P Andoan a1 azna 15w mwy
106 7772y
M N72Y2 WX DIR TIWRD %D NYP *TIPR 229D TPY 150.1 Y0 NRIIN
03077 INPNNAW YV OR 7337 12 KON XY L2 TIWY YW 223% nnnn 79 0%
X7 XY °3 ,"Mistake of age" 1NINIDW ,(4) Jop PPY¥o y21p 7w 107.n0rnn My’

.ow 103

Robin MacKay, Background Paper: The Legal Age in Canada of Consent to Sexual 104
Activity 1 (Library of Parliament, Canada, Pub. No. 2017-24-E, 2017); Criminal Code, S.C.
1892, 55-56 Vict., . 29, s. 261: "It is no defence to a charge or indictment for any indecent
assault on a young person under the age of fourteen years to prove that he or she consented
.to the act of indecency"

Criminal Code, R.S.C. 1985, ¢. C-46, ss 150.1(1), 03 %1.2 ’'»¥2,104 w711 »vY ,MacKay 105
.53 2217pY Dom kR ©IAR 00N VB YTIPR V2P TPY 150.1 /0 .150.1(2), 150.1(2.1)
MpPY 271 IR (2)173 ,152,151 7D *D?) MPMON P NINAYA °3 ¥aIp (2)150.1 D ,5wn? 73
T RAN 7Y DAY 223 PYn IR D20 WYX 3% nnnn 190w mmbnn e (Tapn 727en
:D°RIT OORINT IV D7pRRY 72921 ,0W°K7 RV N12°yDY 075077 11PNn oX awRiY 7137
>D%D NIOND IR IR NTHYI RINI PR QWRIT ;DPNIWH NINDA (NPNNAN 32N DWRID
>D%3 °19%1 *DIR RWI PR D7P1°2 WP ,MYN 0P 19°Y R¥MI (IPNNAW DIXR IR 112NN
“YIIR 12 1973w 112n» 9595 NIIAY IR 230 TIRA ARIT 30 ¥R (2.1)150.1 /0 J1PNnA
07w WHn» Jop QWRID (NYNNT 172 029730 IYDW XIT IR 97202 ,000W 7WYTwwY 7wy
.(@7nIwn X9

.2/mv3,104 w71 9w% ,MacKay 106

"Subject to subsections (2) to (2.2), when an accused is :>7pn 29D TIPY (1)150.1 'O 107
charged with an offence under section 151 or 152 or subsection 153(1), 160(3) or 173(2) or
is charged with an offence under section 271, 272 or 273 in respect of a complainant under
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the age of 16 years, it is not a defence that the complainant consented to the activity that
.forms the subject-matter of the charge"

"It is not a defence to a charge under section 151 or 152, :>71pf *2°%913 TpY (4)150.1 'O 108
subsection 160(3) or 173(2), or section 271, 272 or 273 that the accused believed that the
complainant was 16 years of age or more at the time the offence is alleged to have been
committed unless the accused took all reasonable steps to ascertain the age of the
.12 'ny2,104 w”n 2°¥% ,MacKay %1 .complainant”

AUSTRALIAN INSTITUTE OF FAMILY STUDIES, AGE OF CONSENT LAWS IN AUSTRALIA 3 109
.(2021), https://did.li/76 VTY

Crimes Act 1900 (NSW) s 66A (Sexual intercourse—child under 10): (1) Any person X3 110
who has sexual intercourse with a child who is under the age of 10 years is guilty of an
.offence. Maximum penalty—imprisonment for life"

Crimes Act 1900 (NSW) s 66C (Sexual intercourse—child between 10 and 16): "(1) X3 111
Child between 10 and 14 Any person who has sexual intercourse with a child who is of or
above the age of 10 years and under the age of 14 years is liable to imprisonment for 16
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years. (2) Child between 10 and 14—aggravated offence Any person who has sexual
intercourse with a child who is of or above the age of 10 years and under the age of 14
years in circumstances of aggravation is liable to imprisonment for 20 years. (3) Child
between 14 and 16 Any person who has sexual intercourse with a child who is of or above
the age of 14 years and under the age of 16 years is liable to imprisonment for 10 years. (4)
Child between 14 and 16—aggravated offence Any person who has sexual intercourse
with a child who is of or above the age of 14 years and under the age of 16 years in
(0017 WA circumstances of aggravation is liable to imprisonment for 12 years."
Crimes Act 1900 (NSW) s 80AE (Consent no defence in certain cases): "(1) The X3
consent of the child or other person to whom the charge relates shall be no defence to a
charge under section 61E (1A), (2) or (2A), 61M (2), 61N (1), 610 (1), (2) or (2A), 66A,
66B, 66C, 66D, 66DA, 66DB, 66DC, 66DD, 66DE, 66DF, 66EA, 66EB, 66EC, 67, 68, 71,
72, 72A, 73, 73A, 74 or 76A or, if the child to whom the charge relates was under the age
of 16 years at the time the offence is alleged to have been committed, to a charge under
.section 61E (1), 61L, 61M (1) or 76"

Crimes Act 1900 (NSW) s 80AG (Defence of similar age): "It is a defence to a XY
prosecution for an offence under section 66C (3), 66DB, 66DD, 73 or 73A if the
complainant is of or above the age of 14 years and the age difference between the
.complainant and the accused person is no more than 2 years"
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Comment, Forcible and Statutory Rape: An Exploration of the Operation and X3 130
Objectives of the Consent Standard, 62 YALE L.J. 55, 56 (1952): "[T]he law's refusal to
heed the full consent of young girls, because of an inflexible test of capacity to understand,
seems unjustified. Protection of the 'pure and naive should be achieved without punishing
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"The assumption that age alone will bring an understanding of the sexual act
to a young woman is of doubtful validity. Both learning from the cultural
group to which she is a member and her actual sexual experiences will
determine her level of comprehension. The sexually experienced 15-year-old
may be far more acutely aware of the implications of sexual intercourse than
her sheltered cousin who is beyond the age of consent. A girl who belongs to a
group whose members indulge in sexual intercourse at an early age is likely to
rapidly acquire an insight into the rewards and penalties of sexual indulgence.
Nevertheless, even in circumstances where a girl's actual comprehension
contradicts the law's presumption, the male is deemed criminally responsible
for the act, although himself young and naive and responding to advances
which may have been made to him".133
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