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11291 19°pn ApoY LAttorney General for Hong Kong v. Reid, [1994] 1 A.C. 324 :1%1 31

244



IR NN — TINRNI MNINN YON nrywvn N> DXpoy) LavN

DM HY 03 ,NINRIT PIND WP YW 7172 ,MIRINK 20N 1917 PRI 32.07w0hw
33,50 DIDVIDR

DPWp 12 0°1IMY DI ,TITN PAT NIRAL WY Wph w7172 "udwn MmN
TI°R NIDDII NIN*I0M D°ON NMI3IYAY 72NN YW NIANAT ,°0ID% 1IN .DWVYNTRY
5w ©»0%pi 00NV PPN ,AWYNY LRI 7PN NHNMI0N ARXIN MO NYIHYN
NIIYNY NMIRNNRT 210 2W 73077 ,0°290 7200 DRXW 02101 Mmbw ,nnK]
,R27 PPN ARNW D3 70 .0°APAR nwhnR 0TR X0ARY WY NInd mpnamn
man2 fEHw YYa YW NI123m 720 NI YRIWIT VDWNII RPTINRT VEWMI
nyIsn MU wn wr 0vIveY .puibn °h1 PR T 720 PW a2 09X ,PRIINKD
WX MIRNPRT 1T PW an?Inn R MNRD WY vdwNITNA oNUYY 73
TPRIT OR R ,PPY2 DWRANN (disgorgement — YW YW IV TNI1HI) 02IYOR
n>Iynm ,NRT NMYY ,0INR 0v1pna 34.72%3 Cphn X 092pn MIRNNR oY
1917 ,3195 INIRIYD YIPY 92IVN VOWNITNA OYIX NIRIMK 0D D171 Q°0M°7
“PMIM 0¥IV0 YIINY 7Ipn XITW I DTN 00N NOIYn 9RO 7P9R 0NN DR
35.0°%°31 010 07Yon NP N3Y
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NL (No. 2), [2012] FCAFC 6, 99 188-193; Fiona Trust & Holding Corp. v. Privalov,
Imageview Management Ltd. v. Jack, [2009] EWCA :233%7.[2010] EWHC 3199 (Comm)
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»23% YR 179%7% .Snepp v. United States, 444 U.S. 507 (1980) nw153 NIRNNMR 0n°
221 (1)an 775 ,7.2..3 DIV3 TR 177977 /3 2792 12 IR OVIR 20/82 377 1WA 71N NIOR

245



7YYN N> DYPOYY LIYN VD PNY

MY Marnnn .3

mPWR NI2nINT oy 36.0°awIn W s Yy nooanm NIRINK *0M° NITAIY N0 U
NIIo1 MP3% VEWMATNA D3 1PN NIN2M NPLDWH VRS NIRINR *on° Dy
% AYTNW ,AMINT PINTPOD LWRAR 1770V RP1T XD AW 19IRA 0 TAAY
nwipa (Millet) v?m M2 P79y 0% ,52PNR VOWNT NN IMIXY AYDWH

:Mothew

"A fiduciary is someone who has undertaken to act for or on behalf of another
in a particular matter in circumstances which give rise to a relationship of trust
and confidence. The distinguishing obligation of a fiduciary is the obligation
of loyalty. The principal is entitled to the single-minded loyalty of his
fiduciary. This core liability has several facets. A fiduciary must act in good
faith; he must not make a profit out of his trust; he must not place himself in a
position where his duty and his interest may conflict; he may not act for his
own benefit or the benefit of a third person without the informed consent of
his principal. This is not intended to be an exhaustive list, but it is sufficient to
indicate the nature of fiduciary obligations. They are the defining

M 30,7V 7IDAR7 NYA0Y 03 AMWRR ,P23Y 7DIVR NND0IT I A0 17T .(1988)
Garreth Jones, The ;(2011) 38 P39 ,7 715 @131 777 22713 173D PR°17 IR NN NIA0NT
Recovery of Benefits Gained from a Breach of Contract, 99 L. Q. REV. 443 (1983); E.
Allan Farnsworth, Your Loss or My Gain? The Dilemma of the Disgorgement Principle in
Breach of Contract, 94 YALE L.J. 1339 (1985); Hanoch Dagan, Restitutionary Damages
for Breach of Contract: An Exercise in Private Law Theory, 1 THEORETICAL INQ. L. 115
(2000); Andrew Kull, Disgorgement for Breach, the "Restitution Interest,” and the
Restatement of Contracts, 79 TEX. L. REV. 2021 (2001); Ernest J. Weinrib, Punishment
and Disgorgement as Contract Remedies, 78 CHI-KENT L. REV. 55 (2003); Melvin A.
Eisenberg, The Disgorgement Interest in Contract Law, 105 MICH. L. REV. 559 (2006);
Daniel Markovits & Alan Schwartz, The Myth of Efficient Breach: New Defenses of the
Expectation Interest, 97 VA. L. REV. 1939 (2011); David Campbell, A Relational Critique
.of the Third Restatement of Restitution § 39, 68 WASH. & LEE L. REV. 1063 (2011)

2°%95 12 mIN3AY 737 TN 7PN NRWINT AWAT 1°A% NUORIPA AWOAT P2 7Inan
FREDERICK SCHAUER, PLAYING BY THE :IX7 0°710° 0°11°7% .(MIMpY IX) 2°0717100 722
RULES: A PHILOSOPHICAL EXAMINATION OF RULE-BASED DECISION-MAKING IN LAW
AND IN LIFE (1991); Gillian K. Hadfield, Weighing the Value of Vagueness: An Economic
Perspective on Precision in the Law, 82 CAL. L. REV. 541 (1994); Louis Kaplow, Rules
Versus Standards: An Economic Analysis, 42 DUKE L.J. 557 (1992); Kathleen M. Sullivan,
The Supreme Court 1991 Team: Foreword: The Justices of Rules and Standards, 106
HARV. L. REV. 22 (1992)
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characteristics of the fiduciary. As Dr. Finn pointed out in his classic work
Fiduciary Obligations (1977 ed. p. 2), he is not subject to fiduciary obligations
because he is a fiduciary; it is because he is subject to them that he is a

fiduciary."37
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XD NIRIMAR 0 2w Dn1RY 11°0 PPran 7100 32 981IK3 W 72107 1°2% 1M0pIT
NR 72°0% NRRIN I 7997 ORNNRT DY 71N YW (vulnerability) NIy ann RI7
Y2130 71073 NIY°3B7 NY*ap 4099917 7P TW NIDD3—M1D YW 0»wdWNI 100N
37 PR 41790%p NWwID2 775 TI0°5 M5 NYp DX ,°KT DRI, 03 NDPWH NIXIINRY
VEWMT NIV W °3 ,MI0IP 1773 ,1Ap2 PIR AW XOWITW 5% NDOM PRI XX

by Y0°% 07X YW 1Nmoon .Bristol and West Building Society v. Mothew, [1998] Ch 1, 18 37
.43 W77 7279 IR 22IV0IRT VOWNI O3 PPRAN TIO? NWHWM RIMRTT TAVM NR MY

nooIan: AW 3n Mothew N3%72 AW 37 DX 7NN AP0 TO° 2w 17 7W3TT % (V0 JAYIR - 38
0N NIMPHXAT NI°01 1T VIR NMWORA LNRT av .19 wrR »v% ,Edelman 01000 Y
.0307 2% DIVLD P2 TINATT IR NWLWYA L1277 IXIAND ,XY2O1 MO0 0702 YY MIRINK
O°5071 ONNY 301 /MY ,0W NYTTMIMTIA PR onnmt T 7I9IYR yTIn 0%y 1nvIR
Robert Flannigan, The Core Nature of Fiduciary :%wn% ,3x7 nAn0a7 T10° nR 0woaTnn
.Accountability, 2009 N.Z. L. REV. 375

.Permanent Building Society v Wheeler, (1994) 14 ACSR 109, 157 :387 39
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“MIPRD ,MIPNNAN IR 210N DYIT ,NIPADI M1 0Pp Yy JHnoaY 100l and Iy
977 AR NITI072 PPI0DIRT 11777 43.MIRIINR 20N> W anPp Ny aph nrYes AN
VIV NYITANN2 LTI YW 1rhyR vdwniTNan (Wilson) 10971 NLDWR DX
o YW 0nYR Ny aph oY Awa ANWRIY AR¥a 7aw Frame Nwas MW
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IN” NIYAD 002 YY NIRNAR 0N NYUp 273 MOMIPYR AYRWA DVITNHN
vONDY? LOW 48,137 TIPna YPOWY WP oMRY ,Frame PW 15°7770110%
1133 ,PWRIT PITTIR ORIMR 727 (per se fiduciary) IMXYIWD CRIMXR P2 1°RAN

.(1984) 511—510,505 (4)112 77D ,1792 330570 2.2 P12 1 M0 29/84 177X 42
11vn Hospital Products Ltd. v United States Surgical Corp., (1984) 156 CLR 41, 29 43
,W .NIRNNRY 1°12m 23w To° MY NWoR DX (Gibbs) 02°3 vOWHA N7 1771y INIRAW
Australian Securities and :9wnY ;187 .0°0071 07970V0IR 1°77°P0b2 NNIW1 T 777V .100 'Y
Investments Commission v. Citigroup Global Markets Australia Pty Limited (ACN 113
.114 832) (No. 4), [2007] FCA 963, § 270
:Frame v. Smith, [1987] 2 S.C.R. 99, 136-137 44
"Relationships in which a fiduciary obligation has been imposed seem to possess
three general characteristics:
(1) The fiduciary has scope for the exercise of some discretion or power.
(2) The fiduciary can unilaterally exercise that power or discretion so as to affect
the beneficiary's legal or practical interests.
(3) The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power."
ov 45
.Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574 46
Norberg v. Wynrib, [1992] 2 S.C.R. 226 47
.Hodgkinson v. Simms, [1994] 3 S.C.R. 377 48

248



IR NN — TINRNI MNINN YON nrywvn N> DXpoy) LavN

IR 7DRY NP1 ORINDRD PIA NI NVIMLPT QY TN MW IR JHKR]
TIVPR .IYRD 00N AYVIAVT NIYADT NIVENRI IP°YAT ,Frame *11°0 NIYEHARI
M2°012 OPIR MIRIAXR 0D Q°ITDIRM DX 9900 TWR Q01 DYV Iwn
DYTTRT IARY MWRD 23 MR V9D 1DIXI 49.NIRNMK 231N MNRAY DIWY NINMION
power-) M2nN—mM> 0 APRD 002 NIXIY NP1 CTIXTIN DY mIpIn
DT L NIRNINR C0MOD A1 IO RO OINRD XD PW Nead 007 ; (dependency
50, 077787 YW (reasonable expectations) N17°207 N1°DX1 b yap n nIyeaen
PRI APR DIRINAT AMPI? Y TP ARNDNAW A997 ,IWRY vann
NBRPNWNI NPAWINT AW .2V VOPYVI VIPDI NR TNIRIY AP IXN APKI NNV
NP 730P DX 17 03 NIAXRIN MPN—m1 "o YW1 NIy s YW AwaTnm Frame *15°023
,P3Y 7 S0y 1233 M5 WY (Raw nI2°0In PR .T9D37 YW nIpeDa—mon
27nna 0% M3 Y AYa¥nT M0 NOYT DR NPXIND DRI NPT WA
MY WANAW Ap°0DR P L]97DPYTAR LINR NN NIWEARI NPLDWH 7707
TPYYR VOWNITNM RXM 72V NIPMDMT NI°DIT NONY IpPYa ,NRT .07 OOWp
N1 (fact-based fiduciary "1°33 03 19TW Q°0M) PINTIR MIRNAR 0 77Ip2
,77 .NWITIN NENIWNT 1277 NY AR awY 07737 YW 11307 NDox YR A7I1D7
nX NIXIY 1% woeRY 9avwb-abya phs nwerR YW nnan 7Tl Frame Nwapa
15w NPDIVM QY PR oM 0¥pWw XD Apdy Norberg NwIb 3% i wibw
nYoIvM YW ANy an 17°1 Mclnerney 1°°1¥3 53; 2710 NYDBWR NAN 07 T WK
MIMIWI N1277 ,72 9190077 °23% 7V 727w NIPRIDIT NINIWIT 93 DR ARDIIM P3pY
N7 7p°051 33;IN2% 2R 12 NP3 0 220 7301 M(K) nwap 34 nruin
56 g» Y pvaw 1P2% AYINT AW 2012 MIRINR MI2INA 717 Guerin NWIDA
LOOMR TR YW NI5°1 NICaDT M5 29737 MIATY o PR 79RO NI12°01 N13Ivna
N> NIY NPT RO7 A3V ORIINR NN MIWIN 0> TIRT 20 YV 3 71p0n 0IR

NWID2 TV VOWNA~N2 TNV TIPHT NI°01 DY 99D 1DINA NIRNIAK 0N Y1APY NTIWBRA YV 49
.Guerin v. The Queen, [1984] 2 S.C.R. 335
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.MclInerney v. MacDonald, [1992] 2 S.C.R. 138 54

M(K) v. M(H), [1992] 3 S.C.R. 6 55
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of Canada, 28 CAN. Bus. L.J. 107 (1997); Robert Flannigan, Fact-Based Fiduciary
Accountability in Canada, 36 ADVOCATES Q. 431 (2010); Anthony Duggan, Fiduciary
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X7 .(2011); Paul B. Miller, A Theory of Fiduciary Liability, 56 McGILL L.J. 235 (2011)
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"A fiduciary who acts for two principals with potentially conflicting interests
without the informed consent of both is in breach of the obligation of
undivided loyalty; he puts himself in a position where his duty to one principal
may conflict with his duty to the other... This is sometimes described as 'the
double employment rule.' Breach of the rule automatically constitutes a breach
of fiduciary duty... The fiduciary must take care not to find himself in a
position where there is an actual conflict of duty so that he cannot fulfil his
obligations to one principal without failing in his obligations to the other... If
he does, he may have no alternative but to cease to act for at least one and

preferably both."114
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either event it tends to inefficiency; for it removes incentive and destroys
soundness of judgment."122
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evidence, or suggestion, or argument as to whether the principal did or did not
suffer any injury in fact by reason of the dealing of the agent; for the safety of
mankind requires that no agent shall be able to put his principal to the danger

of such an inquiry as that."173
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"Many forms of conduct permissible in a workaday world for those acting at
arm's length, are forbidden to those bound by fiduciary ties. A trustee is held
to something stricter than the morals of the market place. Not honesty alone,
but the punctilio of an honor the most sensitive, is then the standard of
behavior. As to this there has developed a tradition that is unbending and
inveterate. Uncompromising rigidity has been the attitude of courts of equity
when petitioned to undermine the rule of undivided loyalty by the
'disintegrating erosion' of particular exceptions... Only thus has the level of
conduct for fiduciaries been kept at a level higher than that trodden by the

crowd. It will not consciously be lowered by any judgment of this court."187

Townt YW IMDPn X NTIAn IR 13811177p vown YW nu»bnnn WMWY

VDWNI™N’A D93 O PRINKRI DY INIYIIND WBNPNDIY WP SvDWHT
TWYNY 72 R, HW I0YTID ,TRYHD RINDRT M7 L(NIRNAR 0 17
DD IMTIpR 5w 0o1enn punctilio of an honor the most sensitive™1 moN1Y o100
X 189 mIXNNRA 20 YW N2 2307 MI0°37 XD AT ,(Posner) 1IMD PYIW
190 531y 13732 A2IWDY NIMWDR PRP MR VEWNI NI DONMON DMWY
nIpyn Aanonn 1917001903173 Meinhard N3%7 DR 17272 02157101 0°13NNY X

.546 'mya,165 w7 v ,Meinhard 11y

Robert B. :1X7.2171 11¥2 157 v9W MTIp YW INMI1IN2 Y1 Meinhard 71va pIa-pod
Thompson, The Story of Meinhard v. Salmon and Fiduciary Duty's Punctilio, in
CORPORATE LAW STORIES 105 (J. Mark Ramseyer ed., 2009); Geoffrey P. Miller, A
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"The phrase 'possibly may conflict' requires consideration. In my view it
means that the reasonable man looking at the relevant facts and circumstances
of the particular case would think that there was a real sensible possibility of
conflict; not that you could imagine some situation arising which might, in
some conceivable possibility in events not contemplated as real sensible

possibilities by any reasonable person, result in a conflict."198
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,Zimmerman nwan X1 15 .Fliegler v. Lawrence, 361 A.2d. 218, 221-222 (Del. 1976) :1x1 287
"%y TR Hw MdIvA a3 9913 MY Yw nMana pIn 144 /0 .62—61 'pYa,108 W Y
Marciano v. Nakash, 535 A.2d 400, :3%7 .n°5%5 750X »-5y MW X1 0°1317°n%2 o™ wpa3
Blake Rohrbacher et al., Finding Safe Harbor: : 17 144 ‘o Yw m>pn nin»1% .405 (Del. 1987)
.Clarifying the Limited Application of Section 144, 33 DEL. J. CORP. L. 719 (2008)
.Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983) :3x7 17 qwpna nnan 7220 288
nI2ann omhyw ,(NIT°1D IR AYTY) 2%-0I0 7017 YW W3 TI07 IR DI TIAI 7297 07D 289
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PN NX PPoIrY we 3 9y Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000) :1X7 .7poy
In re Citigroup :1X7 .2%-0I10 7097 727 77°mA 191 MPPW ,(Waste) “¥Nwn 1137127 Sv P
w7 995 ,v5°% ; Inc. Shareholder Derivative Litigation, 964 A.2d 106, 135 (Del. Ch. 2009)
SI2°R1 139 'my3a,10
Orman v. Cullman, 794 A.2d 5, 22 (Del. Ch. 2002); Valeant Pharms. Int'l v. :5wn% ,387 290
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595 Yw onbyen v23% MYIa I3 00 PIXe LJerney, 921 A.2d 732, 746 (Del. Ch. 2007)
Claire Hill & Brett McDonnell, :%wn% ,3%7 R°n? .pv12n% 172 R AR%H7 Mraan
.Sanitizing Interested Transactions, 36 DEL. J. CORP. L. 903 (2011)

.722'n¥2,287 "1 9°¥Y ,Rohrbacher et al. ; 61—60 'ny2,108 w”7 2°¥% ,Zimmerman nw1o 291

.33 w7 °y% Keech 121y 292

.90 v~ »°¥% ,Aberdeen Railway nw1p 293

g°axnn 21%°1 ¥ 0501 (Tito v. Waddell (No. 2), [1977] 3 All ER 129, 228 :711°n3 X1 294
0°2 NIARI MOH NMRNAR 0N 11X 3,07 12 ,°R7T 22WIN NYL LPWT DIPPIRA o 'R
59571 73 (Megarry) »13 T190Y'X71 130 1727 17 173012 X ,ANATI 7V 0137 N5 7Y
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1T ¥IWN AT I 7502 193100 DR In IR XY AR

Harold Marsh, Jr., Are Directors Trustees? Conflict of Interest and Corporate Morality, 22 297
vy ,Strine et al. ,YwnY X7 .0°37 n¥T Hv 23pna wn v nRen (BUS. LAW. 35 (1966)
Edward Rock & Michael ;909 'ny2,290 w~ i 9°v% Hill & McDonnell ; 667 'ny2a,243 w1
Wachter, Dangerous Liaisons: Corporate Law, Trust Law, and Inter-Doctrinal Legal
Transplants, 96 Nw. U. L. REV. 651, 668 (2002); Lawrence A. Cunningham, Choosing
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Gatekeepers: The Financial Statement Insurance Alternative to Auditor Liability, 52
Norwood P. Beveridge, Jr., :I%7 .np2n a7 nn»p 09I% .UCLA L. REV. 413, 414 (2004)
The Corporate Director's Fiduciary Duty of Loyalty: Understanding the Self-Interested
David :3%9 »wp17 minv? Director Transaction, 41 DEPAUL L. REV. 655 (1992)
.Kershaw, The Path of Corporate Fiduciary Law, 8 N.Y.U. J. L. & Bus. 395 (2012)
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MIP37 1272 NYI-NNA PWAY 15177 AV 2103 NAX) 713A7 WK 0NN 2w an1y
Ryan v. Lyondell Chemical Corp., 2008 Del. Ch. LEXIS 125, *2 ("to secure an .7°1»7
expensive fairness opinion that (Quelle surprise!) concludes that the offer is 'fair' to the
.shareholders")
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Jedwab v. MGM Grand Hotels, Inc., 509 :IX7 .27 QWIN1 7IWHn-RWN IR 7050 Sya Sw
.A.2d 584, 598 (Del. Ch. 1986)
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HW NIPPOM »19°0 DX 1DWN 12TAW 11731 ,°97071 0N 0V MWK HYw N1Pon §Iva oy
In re John : 387 .02 MWITI 1°R 79X NTPYIITIIIO N3, ORIWA 1772 TINIW ROR POV
Q. Hammons Hotels, Inc. Shareholder Litigation, 2009 Del. Ch. LEXIS 174 (Del. Ch.
2009); Frank v. Elgamal, 2012 Del. Ch. LEXIS 62 (Del. Ch. 2012); In re MFW
,10 w”71 2°¥% ,u3°% X7 1172 .Shareholders Litigation, C.A. No. 6566-CS (Del. Ch., 2013)
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.Primedia, Inc., Derivative Litigation, 910 A.2d 248 (Del. Ch., 2006)
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trusts honestly and in good faith for the benefit of the beneficiaries is the
minimum necessary to give substance to the trusts, but in my opinion it is
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