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"For a democracy to function properly, the rules of the game must be
preserved. Even the Knesset must abide by the law. However, both the
respect due the Knesset as a coordinate branch of government, and the
importance of preserving the apolitical character of the Court, dictate
caution in exercising judicial review. The Court should limit review to a
minimum of situations; namely, to those in which a decision of the Knesset
impairs fundamental values of the democratic regime. Otherwise, the Court
might be regarded as becoming politicized, and as an indirect result, there
could arise pressures on our apolitical system of selecting judges. Indeed,
there is even the theoretical danger that the Knesset will amend the Basic
Law: Judicature to restrict the Court's power of judicial review, a threat
which has been voiced on more than one occasion in public debate, but
which public opinion so far rejects. These dangers are accentuated and
underscored when the Court reviews legislation. In all other areas, the
Knesset may overrule the Court through the ordinary process of legislation.
But when legislation itself is reviewed by the Court, the Knesset may try
and seek other avenues of control, such as control over the selection of
judges."
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"Political liberty is to be found only 202w ,i7°POLIM QY 7N MMWIT NTIDIT NPy 82
in moderate governments; and even in these it is not always found. It is there only when
there is no abuse of power. But constant experience shows us that every man invested
with power is apt to abuse it, and to carry his authority as far as it will go... To prevent
this abuse, it is necessary from the very nature of things that power should be a check
to power... When the legislative and executive powers are united in the same person,
or in the same body of magistrates, there can be no liberty; because apprehensions
may arise, lest the same monarch or senate should enact tyrannical laws, to execute
them in a tyrannical manner. Again, there is no liberty, if the judiciary power be not
separated from the legislative and executive. Were it joined with the legislative, the
life and liberty of the subject would be exposed to arbitrary control; for the judge
would be then the legislator. Were it joined to the executive power, the judge might
behave with violence and oppression. There would be an end of everything, were the
same man or the same body, whether of the nobles or of the people, to exercise those
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three powers, that of enacting laws, that of executing the public resolutions, and of
trying the causes of individuals." CHARLES DE SECONDAT, BARON DE MONTESQUIEU, THE
SprIT OF LAaws 161, 163 (Thomas Nugent trans., J.V. Prichard rev., 1914)

JessE H. CHoOPER, JupIiCIAL REVIEW AND THE NATIONAL PoLITICAL PROCESS Swnd X7 83
9-10 (1980): "[T]he procedure of judicial review is in conflict with the fundamental
.principle of democracy — majority rule under conditions of political freedom"
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Lorraine Eisenstat Weinrib, Canada's Constitutional Revolution: From Legislative :7X7 85
to Constitutional State, 33 Isr. L. Rev. 13, 45 (1999); Constitution Act, 1982 (Part I —
(Weinrib :1977%) Canadian Charter of Rights and Freedoms), § 24(1)

Human Rights Act, 1998, § 4 (Eng.) 86
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Richard H. Fallon, Jr., Marbury and the Constitutional Mind: A X7 17 20 17
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L.W. Sumner, Politicians, Judges, and the Charter, 21 Can.J. L. & Juris. :90n% ,3X7 89
227, 232 (2008): "In deciding to adopt the Charter, therefore, Parliament effectively
agreed to bind its own future freedom. This fact opens up another avenue for defending
judicial review as democratic, since it is itself the outcome of an impeccably democratic
(Sumner :1979) procedure"

150 273wNi1 770 A7 OTRT 7120 {T0°TPM - 90

90 773WNN 170 P10 WA fMOTPIm 91

LOWR "M2I PARN 5w RIAT2 = MM 0T 720 0 PWm” DIP NPT IR 92
"VEWANTN2 NP 0D 172 PXRWD PN Y 1Tab awn ((1992) 339 ,323 X Swmm
hirdirnkaiy el PR 5R°D Y177 23w CPRPW) ¥ywIiT° 5(1996) 700 ,697 1 Swnmy v
1290” 11°23 N7 3(2006) 169 ,125 77 VDWR SITRD "?('[’37'? RI37 7Y NIned)
A0 3(1997) 21 12 DYVDWR "270%Y NKR 7°WANw X121 IR NMIR°XDT RN = DNPINT
DoyH T 1°°0Ww1°217 3(1996) 453 X LWy LOWR 720K {DPNPN 728AR” YITIR
918 'ny2 ,12 ¥

35 0" Y MR pia nve 93

Larry Alexander, Constitutionalism and Democracy: Understanding the 19009 X7 94
Relation 3 (Legal Studies Research Paper Series Research Paper No. 07-121, October
.2007), available at ssrn.com/abstract=1019631
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