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with all affected creditors. None of these formal regimes involve continued
unfettered decision-making by directors. Directors can choose to employ
informal mechanisms but these must align with formal mechanisms."¢7
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of a for-profit Delaware corporation cannot deploy a rights plan to defend a business
strategy that openly eschews stockholder wealth maximization—at least not consistently
.with the directors' fiduciary duties under Delaware law")

In re Trados Inc. Shareholder Litigation, 73 A.3d 17 (Del. Ch. 2013); Frederick Hsu 1 76
.Living Trust v. ODN Holding Corp., 2017 Del. Ch. LEXIS 67 (Del. Ch. 2017)

E. Norman Veasey & Christine T. Di Guglielmo, What Happened in ,nX7 oy ,3x1 77
Delaware Corporate Law and Governance from 1992—-2004? A Retrospective on Some Key
I3 9732 71200 D0 DR 0°weatnn ,Developments, 153 U. PA. L. REV. 1399, 1431 (2005)
MIRNNRT 221 YW

Quadrant Structured Prods. Co. v. X1 (Laster) 9w0% M20¥%73 730 NRM NuIBDH TPPOY 78
Quadrant Structured Prods. ;(Quadrant | 171y :7277%) Vertin, 102 A.3d 155 (Del. Ch. 2014)
Jared A. 03 X7 .(Quadrant Il 11 :727%) Co. v. Vertin, 115 A.3d 535 (Del. Ch. 2015)
Ellias & Robert J. Stark, Delaware Corporate Law and the 'End of History' in Creditor
Protection, in FIDUCIARY OBLIGATIONS IN BUSINESS 207 (Arthur B. Laby & Jacob Hale
DPIMMR 07031 YW 1R 2w 29957 1IpnT RI7 1977 03T ,pE0 1073 ¥y Russell eds., 2021)
.(mutual fund) N13mRI2 MBMIWH MYPWRY 1P RPINT IR ,NIIHRI

Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., 17 DEL. J. CORP. 79
.(Credit Lyonnais 11y : 127%) L. 1099 (Del. Ch. Dec. 30, 1991)
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directors is not merely the agent of the residue risk bearers, but owes its duty to the
oy ,0°377 7AW nan 0@ nwn 5o X 70 2y 80.corporate enterprise”
MYIN% 791907 79202 2w °2% NInn 9Ya 1A Anna DR L7301 22wen
7M7Y Credit Lyonnais nwap $2,A%713 73977 p001 XY 0277w 037 8L1ws
WO P2 DTN NRIPANT WINK ANpPNn 1°NI13pYa XYW 11502 LOIRY 1Y
WA WaANd 72 P OMBRA PIT PODY LMLDvNvEa AwaY nwonng
NIRNINRT 210 2w [p>77 1371 20737 YW 0°50N 1°7 °PoDA D3 LAWIN NPWO 19D
nX 77Mn Credit Lyonnais nwad 83.73979°0 mYInY mi>onoa rmwp I v
84 5w 1YY LOWHT N2 YW INPPOD YV AR AN

AYPR ,ANNTIPR MIND X2 N0MIT A0Y NYY AR ,72°%v3a AX3T N1onn
> TWIPEI MYIN IR ANPRW 700 YW Awn v 7w ,Gheewalla 11v3
nR M7 MLT YW 1Yy vBwNa N2 85.MIXINK NN 77573 1D DMIVPII
:N1Ip0DA MIVLR

.1155'nya,00 80

"[s]uch directors will recognize that in managing > ,9n°7 1°2,55 W~ ,1155 /Y2 ,0W 981 81
the business affairs of a solvent corporation in the vicinity of insolvency, circumstances
may arise when the right (both the efficient and the fair) course to follow for the
corporation may diverge from the choice that the stockholders (or the creditors, or the
employees, or any single group interested in the corporation) would make if given the
.opportunity to act"

Robert Bartlett & Eric Talley, Law and Corporate Governance, in THE HANDBOOK OF X7 82
THE ECONOMICS OF CORPORATE GOVERNANCE, vol. 1, 177, 196 (Benjamin E. Hermalin &
>nyT? 03 ."[a] non-binding obiter dictum” 1372 @°%177 ,Michael S. Weisbach eds., 2017)
23X 717 01377 10K

Production Resources Group v. NCT Group, Inc., 863 A.2d 772 (Del. Ch. 2004); Big w1 83
Lots Stores, Inc. v. Bain Capital Fund VII, LLC, 922 A.2d 1169 (Del. Ch. 2006); Trenwick
:121%) America Litigation Trust v. Ernst & Young, L.L.P., 906 A.2d 168 (Del. Ch. 2006)
.(Trenwick 721

MBI, PINRM NIPATT NI2IN °3 N7 NIXIRI PODI”) 85 /AYA ,4 W7 VY WD 1OV XY 84
mYIn YW 2xm3 n°315n N19apn ,PnIvan ©9Ya1 77207 593 9302 nupIvm oPNvpIR Yy
277D 03 X7 (79 w1 22w ,Credit Lyonnais 171y 187 — 7717207 *w11 525 03 NIDM™ IYI°D
46 '0D ,17¥2 YRIW? IXIT D730 ‘3 97¥A (1975) NUINRI PPUMIN 26836-07-14 (O-> MINM)
Credit 1°19% y¥n vDIWR OA»NR DW ,(IRITR NN 1Y) (4.9.2014 ,1212 DOTIB) AL2NA?
132 0271277 ,°9Y IRI2ND 1D MYIN MR 2w 1PNIYIa3 MIYInwi YW Iwpna Lyonnais
.RMIIR 23R 1979R1 Credit Lyonnais

North American Catholic Educational Programming Foundation, Inc. v. Gheewalla, 930 85
7YY 7Y NXIAPD D°WIIT Y93 253 NMIRNNR N2IN 9272 MIvLR Yy 7011 .A.2d 92 (Del. 2007)
N30 YW 7°M0Y 722pna T 7YY Nn%I0n AW 77595 MIRINR NI 1IDIT D AW ANIR
RO AR N0 ,07M0m N1PIn Yyat Pink
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"When a solvent corporation is navigating in the zone of insolvency, the focus
for Delaware directors does not change: directors must continue to discharge
their fiduciary duties to the corporation and its shareholders by exercising their
business judgment in the best interests of the corporation for the benefit of its
shareholder owners."86

j?DON 7112 7P P 595 %3 117°¥a ,mp*oa‘; ayvi Yy V1D TNY VOWHI N°A

,<7own 87.0°nvan YmY LI TN 0 IR RTW L7192 79977 2TNOPITY
mMYIn 9K YW 7173721 Credit Lyonnais 1°7 057 on»nim MRy NX WD X7
72 89,77 IR YW 1Y DY SW P07 DRI AWIPD NV NIMRN 7p°os $8.wren
deepening) ”11¥71°D71 NMYIN NPRYR” 3AWINI 191 1K MIM2TR P77 % 03 27 722
TI¥9°577 M0 TR PW 11YIR NPT 1w, 299077 MR 7 771 YY 90 (insolvency
MIXUEM YW 7UIwd O0Yp PYIER MYIN MR LYY PRI DD .onnn 7100 v
9% Gheewalla 17 021 ,M°POY NPXRIA D INMYTI D°VOIWI TWN? PR .NPOY
SVBWH PPIYD INIR WOION P RIT ;NNP AVDIND 1IWIDI MY IR onnn
NIMVPIT W 7Y QWD DI 0PI QWYY °5 AVIAPW 7RO NONY NXT

.101 ’pya 0w

NWRNT 700 YW 9210 27 PrY T3V ORI RITW 000 DR WHANWH 0DWAT NPAW 07T
"This Court ) oW X7 .JI0L?31 77172 71157 POONT M2T313 — MY DRI 0NV N2 YaT2
has endeavored to provide the directors with clear signal beacons and brightly lined
channel markers as they navigate with due care, good faith, a loyalty on behalf of a
Delaware corporation and its shareholders. This Court has also endeavored to mark the safe
.(harbors clearly"

.98 ‘MY, 0w

"In Gheewalla, the Delaware Supreme Court) 174 'nva,78 w”i 2°¥% ,Quadrant | 11y 183
"There is no legally) 546 'nya ,78 w”n 2v% ,Quadrant 11 1w ;(discarded the zone"
Kirschner v. ;(recognized ‘zone of insolvency' with implications for fiduciary duty claims"
FitzSimons (In re Tribune Co. Fraudulent Conveyance Litigation), 2018 U.S. Dist. LEXIS
204632 (S.D.N.Y., Nov. 30, 2018) ("Gheewalla's rejection of the 'zone of insolvency'
.theory")

"Delaware does not recognize the theory of ) 547 ‘mya,78 w”n 2% ,Quadrant Il 771y X1
'deepening insolvency.' Directors cannot be held liable for continuing to operate an
insolvent entity in the good faith belief that they may achieve profitability, even if their
i 2% Trenwick 11y n1apya (decisions ultimately lead to greater losses for creditors”
"Delaware law does not recognize this catchy term as a cause of action,) 174 ’»y2 ,83
wIRw ,(because catchy though the term may be, it does not express a coherent concept”
.Trenwick America Litigation Trust v. Billett, 931 A.2d 438 (Del. 2007) 11v2
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9272 7P¥I7 NX ANITa 21.a%7 00 NI 1P ,NIRIINR NIAIN 729D NIPLDYN
,ADWRY OMIR 71°2Wia IX) Credit Lyonnais 7°°1¥2 01277 DRI [IY°D7 MYIN IR
nup1 Gheewalla N3%7 ,(Quadrant 112 v M20YX7 130 YW 777 MWH
77 PPN APR 272 MIRTY YW WD NIWAY Dwpant ntudwn NIIn
75 23x 22.MWwYY NP1 PRY 937 — Y¥IDA NMIRT pHOY XpPMT XYY ,N23191570D
MR YW WpIA 03 MY PIT YW NXINIT DPUOIING TIAYI DR NWWRD X7
931997107 MY
INYDWI NR INAW 0PDNR 0pnn 713 T10° p5°0 Credit Lyonnais 77 pob
X¥11,75 .’DOOT MI1TI N3NNI NP7 NIPAINAT NIPNAn N1NanT Mamng by
IPVPI 17 291 94,2307 TYPW DR 1277371 119°07 NTH DR IPVPT NIPINYT NN °D
N3 °3 RX¥MI M MWOHA 95,2307 NINARA NPIN IPYY NNP0I WINWT DR
NIRYITA NIANM 7197 0PI NIPAT LPRIAWAT NIINWA DR 117237 N1INDT
,A9P OPR DNNWID IR ,0°1IYn DXR¥HNT 20.0°01193 ANID 7751 T M
DY NAW»N» NRTD 710N .0°WIIT QY 2207 PPN PODW 77302 NONIN RPNT IR
YW 113 YOXN NIND RY NPIPAT TIYWR 0PI NIWDINT P2 Andwia YW 1uamn
bW amwbnnY 9221a% Iy 02 2°wNY nPudWNHI MIATN NIAATW 5 ,79190N0
"3 XXM 19X PRIV NXPHA 17 027 90N [N Ipnn .07DIPNN M1 WENR
nI%IM 9ITR2 7920 YY 230 7707 NIDOY NMIIWOR D'wNY ANIpRw Awnn napya
MITIT NNONNA OIPWI PIWT MAIAN,(CYPIID [DINA PIWID NYIN RY IX) 1YL

NPTIP TR°0D OW MWRD LDWMAT N’ .TRI 98 'HYA L85 w7 YY ,Gheewalla 7y X1 91
Simons v. Cogan, 549 A.2d 300 (Del. 1988); Katz v. Oak nx 77 Y2521 ,75 Avapw
.Industries, Inc., 508 A.2d 873 (Del. Ch. 1986)

191,24 w7 Y% 7RYPA AT NN 0D IR AT WP MRTI MRS 3RO Yy 92
.24 W7 YW vopLR

03 X9 ,0PMVPIA MY P K2 MYI237 DR 17NN L85 Wi »vh ,Gheewalla Phava navnn 93
NPTINT M2 PONOAYY TAM TIHYY OR anYTa MR MY 05°I% AYR L0WNR MaY
nann YPya Hw omhyab 013°0% IR YD MPIN 020 VIPIY XRPY IR NN NPVOWNHT
.NYLIPAT 11207 YW 07pOYR 0113707 RIYNIT N1 NPINRI ONEYI NRY'D

Bo Becker & Per Stromberg, Fiduciary Duties and Equity-Debtholder Conflicts, 25 %7 94
.REV. FIN. STUD. 1931 (2012)

Shai Levi, Benjamin Segal & Dan Segal, Does Fiduciary Duty to Creditors Reduce &1 95
.Debt Covenant Violation Avoidance Behavior?, 48 J. Bus. FIN. & AcCT. 929 (2021)

Jagadison K. Aier, Long Chen & Mikhail Pevzner, Debtholders' Demand for Ix9 96
Conservatism: Evidence from Changes in Directors’ Fiduciary Duties, 52 J. ACCT. RES.
993 (2014); Daniel Bens, Sterling Huang, Liang Tan & Wan Wongsunwai, Contracting
and Reporting Conservatism Around a Change in Fiduciary Duties, 37 CONTEMP. ACCT.
.RES. 2472 (2020)
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TN 13 AANR PI2 WY Pnw awn PYIR IR Tpn Poaw 73 %%, nmwpna
mamna 0% o nnw ,Gheewalla 17 pOB YW INYDWR RT3 TWRIW AT
025110 178 0°X¥MM 100079307 Hw 1NAmINGa MwH 0 MPW XXM XD L1170 TP
WpPI2 NTIVWD NIPON NPOIN AT WW NPILWDR MIpona IpYa ANy nyb
D130 0°IVPIIW 7377 MW RAT 1372 7Y% 02X QORI TXY .77 2070
DWIR DPR DMVPIIAW DOY78N 0PAONR DXR¥PNT 101 1vn nigIap N7t

JNIR 0°0DIN DY 753 NINDY ,"LDWNT 23N?

Y0921 OMIYN 92N M .3

M2 9272 NIAYH DPLDWA IW°I AWANT TIYT 111 PYI00IRA L TPYAIRA
"9¥2 YW on11°o22 NPT AW P2 0712 NINY NUPIY ,0°WNN DD NIRIINKR
nIZIAP 772 TYN Y1 915735 Mvan i 1°2% ,IMYTa N3N NXINIT 70732 ,NYInn
AT 7130 ,NIDON Y2IPn VOWH MY W NI AT IRy 10237303 M Iy
VW R ,7IPMRT AWONT7 I AW DR R 719K NI jvnY 1039303007 anp
NNDNR AYW 0PV MW XIT 3% QYLR .0NWR 0OPT 1A 00 09Ta0
MW 5 ,MNWR MYWa vOWN NI P2 NMYT DM NPT IO YW 711
XI77 TART :0°DIY 2IW 7291 NYPAIRT AW TIAR WA INIRI? pIRIM 009700
N15°102 DWIT YW 01°IY2 AwnNa? 2°NvRIP TN NI 9372 ApI0D 7397 w99
72°0m DNW 2PMD*I31 0IPO2 TWR AN ORI R ART ;WPD MY
TANT IWRD 7IAA7 W Y 73aY 07X 0p) XPw 0PN0pTT DY nweR nIan
VD MIPIN 23797 IMND1 0012 T, YHAWH ,AWYNAY 1IYID NYIN AN
m9on% oma R 00T YW no0v0an nInva By a9vn2 01270 DR OANDX
JIDYT TIAY VPIN TIRM DPOR A1 VIR PIAW AT AONY NP ,7IA00
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Assaf Hamdani et al., Creditor Rights, Implicit Covenants, and the Quality of w3 97
.Accounting Information (Draft Working Paper, 2021)

7w vopLM 82—81 W7 PYYIRT 98

.1938—1937 'a¥ya,94 w”n 2°v% ,Becker & Stromberg X1 99

PINT AR 2% DOFPRM DPINTW 12077 .1966—1965 'PY2 ,0W 100

7w vopLM TRY 22 W VY IR 101

J7RW vopLM 7RI 127 W7 127 IR ATIPY O 102

Aurelio Gurrea-Martinez, Towards an Optimal Model of Directors' Duties in the Zone X3 103
.of Insolvency: An Economic and Comparative Approach, J. CORrP. L. STUD. (forthcoming)
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nI*an71 °2v2 YW onI1*52 1191 1 NA3ona 104 7an15%5a 79ann naw”? nonnn
NR DM ANIR QUTIRD 127 YW 1DI02Ww °nDY) NYIIN® 77aART anwHw o
D71V PAWNA X202 171 71D 20N 00 2°9mInY aRIR (AP (IvpYIn
BRI PIND 172 W AIAY Apwn 22AIRT NINIANT PIN ANW DITR WY DNW
X7 DNVPIT NPWR D YR PYNRT NANT PIN? 172 Yo LJa 0P7ama IR
DTRY AW NRT DMWY 03 DA? 7MY NI CYYa NAw? 793R DR YmY
IMPWNa ANn 7157 w2 792 19507900 1havi nIgIapa (consider) awnnmay
71%9°7 12121 1°2700IRA NM2AAT *PIN (1D NN DPIPT DUYRIAW H33) 77N
AR MONY APIODA A3YA7 NI30N3 NPDILA ADAW I3 ,7P7APH AR PR

106 79%77 1230 7732 ,73°°777,2% 0INA 772M7 PR Y% 72197 9272 N0Y9oR

Greenhalgh v. Arderne Cinemas [1951] Ch. 286, 291 (C.A.); Allen v. Gold Reefs of &1 104
772 7An1P952 7120 natw” Yw Anoun nuip Yy West Africa Ltd [1900] 1 Ch 656, 671
.189—185 'nya,15 W77 Y DIRNMX 17 v2°7 X7 ,0W ,Greenhalgh n>%7 0% *oxW N
1Y (PART PN PN 2 7209) Companies Act 2006 (U.K.)"% 1720 105
"Duty to promote the success of the company
(1) A director of a company must act in the way he considers, in good faith,
would be most likely to promote the success of the company for the benefit of
its members as a whole, and in doing so have regard (amongst other matters)
to—
(a) the likely consequences of any decision in the long term,
(b) the interests of the company's employees,
(c) the need to foster the company's business relationships with suppliers,
customers and others,
(d) the impact of the company's operations on the community and the
environment,
(e) the desirability of the company maintaining a reputation for high
standards of business conduct, and
(f) the need to act fairly as between members of the company.
(2) Where or to the extent that the purposes of the company consist of or include
purposes other than the benefit of its members, subsection (1) has effect as if
the reference to promoting the success of the company for the benefit of its
members were to achieving those purposes.
(3) The duty imposed by this section has effect subject to any enactment or rule
of law requiring directors, in certain circumstances, to consider or act in the
interests of creditors of the company."
Andrew Keay, Having Regard for Stakeholders in Practising Enlightened ,°%%> 19182 ,3%1
.Shareholder Value, 19 OxForD U. CoMmw. L.J. 118 (2019)
Ngurli Ltd v. McCann @3 %3 .Corporations Act 2001 s 181 (Austl.) 187 7°2700IRY WR3 106
,IXT 13 .104 w73 ¥ ,Greenhalgh na%n nx 9318117 ,(1953) 90 CLR 425, para. 24 (Austl.)
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NN 710”7 X7 1IVID IWIDW DPIPY 7T0RY2 PN '731|7?3ﬂ vdWNT,I2 by

WINDT RIW MR 9D P1AWNRA XA DWNR PW DWW YA JON 71300 N3
NI2INY XWIN P71 I°KR 77207 YW 1I91EA WY AweaIn 1 3Ty 107.39an0 naw?
108 y0xw 77202 NPIPT VYA YW oMY U0 0¥ AR RYR L,DUN0RIIN
nMwyY 1NPIw 937 Y5 *> nypn ,Duomatic N3P 0D NBRRWH I AIMLPIT
95 OR — 71ann YW A2wb 1591 — 75PN APWD Awn» n°YYo7 ADORA YW nvonna
PR P0M 71 995 0PI 1095591 XD 1DIN2 DR AR ,19 19°307 NIRT CHya

Rosemary Teele Langford, Best Interests: Multifaceted but Not Unbounded, 75 ,°%%5 19383
,J%7 13 .Companies Act 1993 § 131 (N.Z.) 1x1 713%°7 1°12 9wx2a .CAMBRIDGE L.J. 505 (2016)
JOHN FARRAR & SUSAN WATSON, COMPANY AND SECURITIES LAW IN NEW ,*%%5 1DI83
.ZEALAND 368 et seq. (2nd ed. 2013)

05,67 W1 2°¥Y ,Cooper 1va T12°7 113 11YY VBWHT N2 AIINRY INRW 0127 150 0°D°
"Even under the traditional approach [of shareholder-focused corporate :32—31
governance—A.L.], it is accepted that the interests of creditors have to be considered
where the company is insolvent or nearly insolvent. Further, no matter which view is taken
on the best interests of the company, maintaining solvency is vital. It cannot be in the best
interests of the shareholders as a whole for a company to become insolvent as they would
not only lose possible future income from the company, but also their investment in it.
Equally, it cannot be in the best interests of the company itself to become insolvent, given
it would cease to exist in the event of liquidation. Similar considerations apply to other
"Note, :17 77¥n ,31 'O ,0W ,72IWN 77727 LOWAR N°3 oI 73 v .stakeholders”
however, that this is not considered to amount to a duty to creditors. Rather, creditors'
interests are to be considered since those are the interests that may be prejudiced in the
.event a company becomes insolvent"

— 11307 °5%3 AW M2 023N 0°10p3 09173 NN *YYA DR AYRWA 19N NP3 1IN NRT
MM oy un PRIV LBWNY T ,NIPEDA DY PPN YIIRT VEYHAW AYRY
L.S. Sealy, Directors' "Wider" Responsibilities—Problems ,°%%5 19383 ,3%7 .7°5%>
.Conceptual, Practical and Procedural, 13 MONASH U. L. REV. 164, 181-183 (1987)
"where it can be shown ) (Duomatic n>%7 :721%) Re Duomatic Ltd [1969] 2 Ch. 365, 373
that all shareholders who have a right to attend and vote at a general meeting of the
company assent to some matter which a general meeting of the company could carry into
»197y min~aY .(effect, that assent is as binding as a resolution in general meeting would be"
Ciban Management Corporation v. Citco (BVI) Ltd [2020] UKPC 21 1x1 1o%n1 nxyina
Byers v. Chen [2021] UKPC 4, para. 64 ;(Ciban Management 11y :721%) (Virgin Is.)
,2wnY XY 9I00IR2 WY SvIan DORYR 920 NIPIR 952 nam It oY L(Virgin 1s.)
,JX7 739°1 1732 Links Golf Tasmania Pty Ltd v. Sattler [2012] FCA 634, paras. 583 et seq.
ya17 9T 1732 .Westpac Securities Ltd v. Kensington [1994] 2 NZLR 555 (N.Z.) ,5wn%
ATPIY IR ,ADORI VYT 9372 NINIIN NIXIIT 1P NIPDI W NYRIID XY 71107 DR PbO
.Ririnui v. Landcorp Farming Ltd [2016] NZSC 62 (N.Z.) 1x1 12117 177 9y 335w PR 1
RWI HW NIRNNR NN N9 Pw Awsa o0 Y93 7172 nwnws ,ow ,Duomatic navn
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IR M0 2PYIDA NPINT CHYa Sw nub ming aniia nx 0027230 02302
IR D MWIRY AWEAW WNT WY vy o ,omran 110539302
w152 ¥I35Y 0PRM IR YIDI 72N AWYIY AWYR WD NPWD 773203 vyl
— an7 %5 0NN NIBA TIN 2MVPIT YW AvLna a1 9521 — AW 1Iven

T ny3ni 252 95 5w 0K 7D An5072 X w3 Y2p» RIDR 257 XY

awnnn® 0°0PI°T N2NNT TIIVPT 19X N33 VOWN N2 INND M I by

5y ¥2axa% 933pn NI17D0A WD MYIAY NIDHDA IR DUWIT YW 0I17Iva
112 7579 a0RY 793382 781K Y371 71907 1133 PYIVOIRI DPNWRIT 7°IX°1 NYDI

Multinational Gas and Petrochemical X7 .73797% 77207 YW 71307 MyEHRA 77202 7Iwn
™ :197%) Co v. Multinational Gas and Petrochemical Services Ltd [1983] Ch 258
,JRT.KDM 19732 I01°m31 771w °DY @°boI1 DKINA NYININ X7 19 9y .(Multinational Gas
Stubbins Marketing Ltd v. Stubbins Food Partnerships Ltd [2020] EWHC (Ch) 1266 ,5wn%
-(Eng.)

RI7 03 MIDI IR 7IANT WY 2WR DYIR 9ya Y5 YW onnoona awyn 7°pYw 1ovenn
Salomon v. Salomon & Co Ltd 11va ney%Inemi 73977 9 WMWY DR DO 0°370Y
53 MRI 71NN W NTIDIN NPLBWHRT NPWORT AWM DX 100w 37 195773 .[1896] UKHL 1
"the company is bound in a matter intra vires by the unanimous agreement of its members.
AG for 1™1va npom Ap°m 3972 .In fact, it is impossible to say who was defrauded”
,Canada v. The Standard Trust Company of New York (Canada) [1911] UKPC 37 (PC)
N2 NI 25va Yw 0Inynk omea AnIng 1°0 QWP AT WP 015 03 NIIN NIONIRNT
7071 YW DRTPIN NIWAN DIWM 73 WO 9,07 NPT 2w 1IN NIDAY TWRA DWIIT TAYH
0w N YW

"One recognised qualification [holds] ) 40 oD ,109 w”7 »v% ,Ciban Management 11y X1
that the transaction must not jeopardise the company's solvency or cause loss to its
In re Horsley & Weight Ltd [1982] Ch 442, nx 1518Y Y23pnm 711 307 0°023 .(creditors”
Meridian Global Funds Management Asia Ltd 03 183 .(Horsley na%: : 121%) 454-456 (CA)
v. The Securities Commission [1995] UKPC 5, [8] (appeal taken from New Zealand)
("[T]Ihe unanimous decision of all the shareholders in a solvent company about anything
which the company under its memorandum of association has power to do shall be the
decision of the company"); Baker (Liquidator of TMG Brokers Limited) v. Staines [2021]
EWHC (Ch) 1006, para. 55 (Eng.) ("The informal unanimous consent of shareholders does
not enable a company to avoid compliance with a provision for the protection of creditors
or to validate an unlawful distribution, nor can the company in general meeting ratify a
.breach of duty if the company is insolvent or may thereby become insolvent")

Andrew Keay, Directors' Duties and Creditors' Interests, 130 L. Q. REV. ,’%%5 19IX2 ,I81
443 (2014); Andrew Keay, Formulating a Framework for Directors' Duties to Creditors:
An Entity Maximisation Approach, 64 CAMBRIDGE L.J. 614 (2005); Anil Hargovan &
Jason Harris, For Whom the Bell Tolls: Directors' Duties to Creditors After Bell, 35
SYDNEY L. REV. 433 (2013); K.M. Hayne, Directors' Duties and a Company's Creditors,
.38 MELB. U. L. REV. 795 (2014)
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"the directors of a company in discharging 2 972X1 Walker v. Wimborne 1>°1¥2 ,95
their duty to the company must take account of the interest of its shareholders and its
:75 29571 mo31 Nicholson v. Permakraft 11v2a 113_creditors”

"The duties of directors are owed to the company. On the facts of particular
cases this may require the directors to consider inter alia the interests of
creditors. For instance creditors are entitled to consideration, in my opinion, if
the company is insolvent, or near-insolvent, or of doubtful solvency, or if a
contemplated payment or other course of action would jeopardise its
solvency."114

Kinsela v. Russell Kinsela Pty 1>°1v2 SHIVOINT 1°37 P02 197N 72X 11¥IR

DR P72 191 INRY ¥R Kinsela na%i 115.amamn 73%a% awnin ,Ltd (in lig)
23IR VOWNAT N2 YV 1IN TRMY 116 West Mercia Safetywear Ltd v. Dodd 1°1v2
03 799A7 7Y 2006 NIw3a CPARA NAna pn pppn oy 117.m139 oonys
952 NPIdR CYYa YW oD DR OAPoM WR LPNY (3)173 7yoa ,apepna

bw 7on U8, 37ann cwn Sw 0wva awnnn? oMupIIn DR 2Nnn

[

nAwY% 2% 0Ina HIeY Fwna XWI NI YW 7957 810N 2°wa 2wnnah 5aInn
P Oy 717 ApPo5R P 2Pnwn monn 1Ty 9 mRa nan Yw T ,a0ann

.Walker v. Wimborne (1976) 137 CLR 1, 7 (Austl.)

.Nicholson v. Permakraft (NZ) Ltd [1985] 1 NZLR 242, 249 (CA) (N.Z.)

Spies v. o3 Ix7 .Kinsela v. Russell Kinsela Pty Ltd (in lig) (1986) 4 NSWLR 722 (Austl.)
.The Queen (2000) 201 CLR 603 (Austl.)

.(West Mercia na%1 : 7211%) West Mercia Safetywear Ltd v. Dodd (1988) 4 BCC 30 (U.K.)
Andrew Keay, Financially ;35 w”n %v% ,van Zwieten, Director Liability 1x1 nmpo?
Distressed Companies, Preferential Payments and the Director's Duty to Take Account of
(aw) West Mercia na%n 3 niviw junx 11 .Creditors' Interests, 136 L.Q. REV. 52 (2020)
IRDY ,MIRIBR MIAIN 2w NIIDTI NINOR MIDTYA Hw NPRIRMIp NI2°013 19T 7NN
WD MYIND N30 RPNT NIINR NPLAY PYRARD RPIIT

2937 NIIANT PIN2 BRI N0 DX IR

Australian Securities and Investments Commission v. Somerville [2009] NSWSC 934, X9
para. 37 ("[U]nless the interests of the creditors are taken into account where objective
circumstances require this, then if those interests are disregarded and only the interests of
shareholders considered, the directors cannot be acting in good faith"); In the matter of
IW4U Pty Limited (in lig) [2021] NSWSC 40, para. 33; TMO Renewables Ltd v. Yeo
nIp7 °> vdOWMR N2 oI ,ow L, IWAU 1ava [2021] EWHC (Ch) 2033, paras. 391-392
TMO 112 03 95 .0°97 2°21p°wn IR 77IX7 1°2on% RY 729D 75 2% I3 PwpY fann
MR NN NID7 YW 2w 02y 07 AR 5 .ow ,Renewables
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DRI OPIWN P01 L3701 Duomatic NoYIN AW N PN AR 0D
120 959717>

NN ,APWRT :NPIIPY MPRW "NWY vBWHT *NA WITI 715977 DR 0wY ORI
NI ORI ,7T FINVIAWH ,NPIW ?20°WN2 WANAY 72INT NIIYND P2
on2 (paramountcy) TM1937 DX NODINT NPIAT 2PYA NAW DR 7D°9NN DWW
HY1 T IR W NNOW 17 XMW IR (NPLOIM 719°BN *D? ,117AT) 77ann n°Pany
1219 (npp 9X17 NINBA 5% IR NPLD271%D 70°DN ,MNKY) (713 1IRY 0P 0PII

nIMYRT PYPD MPIAY MDA DT 7273 — ANWRIT AYRWY mivna
VW 737p7 MRNY NIRADI YW 11an vDWNT N2 WURT — NAWANAT NN DR
nNIpEoN PR AR NIRADNA 21900 WYY Mave LRpy X7 122.mpp1 1Y
DWW I NP AMPIY 02 JNRA YT 7712 79977 DUDIWY IR DOYInY
NWID2 DMYIYY vOWNT N*2 .pI0Y PND K23 2317 1B MY DM AV NIINRT
N72non NPDY YW 1N RIT [NANT D YapPI ,I¥NW *udbwni Y5IYa 1757 Sequana

Bowthorpe Holdings Ltd. v. Hills [2002] EWHC (Ch) 2331 (Eng.); Madoff ,>wn% ,ix7 120
.Securities International Ltd v. Raven [2011] EWHC (Comm) 3102 (Eng.)

w~n 2°v% Keay, Directors' Duties and Creditors' Interests 1%7 NIXN2MOX YW 1D°pn 71°p0Y 121
Andrew Keay, Financially Distressed Companies, Restructuring and 23 X9 .112
.Creditors' Interests: What Is a Director to Do?, 2019(2) LLOYD'S MAR. & CoMm. L.Q. 297

,"very dangerous financial state” ,"doubtfully insolvent” 1135 2@>1X°n wpi I a2 122
"doubtful solvency or on the verge ,"precarious financial position" ,"parlous financial state"
BTI 2014 LLC v. 17 pooa ."a real and not remote risk of insolvency"-1 of insolvency"”
P Yy 1w (Sequana 11y :72%) Sequana S.A. [2019] EWCA Civ 112, para. 213 (U.K.)
OMPA P02 TMALIAW MW YY (Richardson) NoTY¥» LW MY ,0°1IYIYY LOWNT N°2
"The authorities and the submissions in this case :2°w12 MAWNNAT NN DX 1IYNT 70Y
suggest that there are at least four possible answers to the question of when the creditors'
interests duty is triggered. First, it may be when the company is actually insolvent, either
on a cash-flow or balance sheet basis. The decision in West Mercia authoritatively
establishes that at least at this point the duty is engaged. Second, it may arise when the
company is on the verge of insolvency or nearing or approaching insolvency. Phrases such
as these have been used in a number of the cases. Third, it may arise when the company is
or is likely to become insolvent. This is, | think, what judges mean when they refer to a
company as being of dubious solvency. Fourth, it might be the trigger advanced by BTI,
where there is a real, as opposed to a remote, risk of insolvency. Other phrases, such as the
company being in a parlous financial state or in financial difficulties, could fall within
either the second or third categories, assuming that they convey something less than
outright insolvency. Although they may be apt descriptions of a company's situation in
particular cases, they are in my view too vague to serve as a useful test for the important
.step of engaging the creditors' interests duty"
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71 ROTW 92 PN WP W AT nnrY 19 axw vpd 123 (likely, probable)
DI 9272 UYART WD MPIN PINY 214 YO oA Nupd ITHR NNRY
DX — 7107 APRWY 7Ivna 124508000 288 7Y0 YW 1IN INR XINW ,A91IV3
"5¥2 N0 0IpHA 771537 NIAY DX NODIN D°WIIT NIW 73T MIMYNT Nva
TAWIT 00 NI NITAY LDWNT N2 WPAT — ATRY NPRTI/NAXI IR NPT
VOWNT N2 PRX AN N°Y3N NO*DN YW AWIWY TP ,AT VA .0°YT NInen
VOWN °N3 ,NRT NPIYY 125,100 1mi 771937 NP X Sequana NWID1 DYV
126 ny9nx NITRY 19227 739°7 10327 P00

Yy 12w {BIX2 NPOIW 7D IV 7IP°0DI NYIA A M1 XYW ,Dwhw nbRw
MNXMI PPV P2 ,NIIYNM 7207 WRD 0°WNT YW 013 2wnna omwvp1In
PI0Y1 1T NDOI APRWA .N1INT YA YW 01hay X% MEHI PhIYD P27 77152 TYm
JPRIWT 172 113177 N730M2 K37 PID7NNA

97237 ,77IP2 PR PV 7I%pa TR MR AT pYNa nNRNWAR 77°p0n 01°0%
7T 03 9NRA PI? AT ANYTIV AT 2127 0V 930 MIPTN AW I
127 gwnn sxwi1 YW NIRIART NN YW AT0°0 D3RI 71207 DR AR TP
NR 03 731 MID’P TIO°R 1272 YNPA NNANT PINA NN ARMAT LORT NIWY
12 03) PRI PINAY IRVA? T2, MBI NI07 YW V0L 0°KROTI P2 0w
Ypwn 1YY 72w ,BCE nwidpa NNk Ay aAppo 1w armMa 128.0%xw0n
ANPAY ,NDNMPN AW YW MDY 7p0Y 13 DMIDRY 2N NIAR RIN 07010

"Judicial statements should never be treated and construed as if they were :220 'od ,ow 123
statutes but, in my judgment, the formulation... that the duty arises when the directors know
or should know that the company is or is likely to become insolvent accurately
.encapsulates the trigger. In this context, 'likely' means probable, not some lower test..."

TIMY 1191 ,NRT OV .CYARA NIYPD MYIN pIn :77Y) Insolvency Act 1986-% 214 ‘D X1 124
n»23 AYI577 Pnnm Sequana 13 pod 7Y MYV L2021 MW *RPW3 N5 IRHT YW Inn NN
.OW P2 10w 3, PYAR YW 1170y vswni

"it is hard to see that creditors' interests could be) 222 ‘o ,122 w”n »°¥% ,Sequana 11w IRY 125
Kristin van Zwieten, X7 0w vowna N2 nwe3a Jmna 11772 .(anything but paramount”
Disciplining the Directors of Insolvent Companies, 33(1) INSOLVENCY INTELLIGENCE 2
.(van Zwieten, Disciplining the Directors : 1%71%) (2020)

Westpac Banking Corp. v. Bell Group Ltd. (in lig) [No. 3] [2012] WASCA ,5wn% 187 126
157, para. 2031 (Austl.) ("[D]irectors in discharging their fiduciary duties to their company
must, if the company is sufficiently financially distressed, have regard and give proper
.effect to the interests of creditors")

n1ann pIn :79n%) Canada Business Corporations Act, R.S.C. 1985, c. C-44 § 122 X1 127
.Cpn

MID%PR MOPR 1272 YPARA NANT PIND 994 ‘DY MW, TIPR NIANT PINY (2)241 0 XY 128
2773704 R”Y IRT QWP MINIY O9AIRT PIRA0R YV 001AMT 2 PRIWOT NN PIN? 191 09
.(2006) TR NLVDIWT HW AT POD,456 (1)20 T7D,1B7¥2 NIPNINGY 7737 XX ‘3 OV
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W PROR AR YW Irbyn vownn o2 1292317 nR YW (772 v
75 %Y 199¥7% 77IRT N5 wIDNA T XITW I, PIPn? Amns nuoYvnho
DU0IVPR IR M99 MIPAT YV ROR MWL IRy DY NoDIan ArR W Awhaw

131 3p>pma 03 BCE N2 Yw aw an 7aa1y 33nx? 130.39pnn 2001

NIV .4

QoM W1 77207 YW NpR2In YMR 70°0N YV 2NNwI 0PPRIWOT N1NanT T
XY YW 0PMAIN YRR A0°ENR *D? .13 DNwR 0°Bhnwna A Al
IR T AXIAPY NIPWS MBI (1K 177,995 1329252 79207 YR XIDR NIDIN 7IWNHR

:721%) BCE Inc. v. 1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R. 560 (Can.) 129
.(BCE na%n

"[T]he duty of the directors to act in the best interests of the :84—82 ‘oo ,0w IXI 130
corporation comprehends a duty to treat individual stakeholders affected by corporate
actions equitably and fairly. There are no absolute rules. In each case, the question is
whether, in all the circumstances, the directors acted in the best interests of the corporation,
having regard to all relevant considerations, including, but not confined to, the need to treat
affected stakeholders in a fair manner, commensurate with the corporation's duties as a
responsible corporate citizen. Directors may find themselves in a situation where it is
impossible to please all stakeholders... There is no principle that one set of interests—for
.example the interests of shareholders—should prevail over another set of interests"

2 YW npTIp AR 0D Pw nonY 21p P¥on [oN STIpR N1Nann pinY (1.1)122 /0 X1 131
Peoples Department Stores Inc. %7 .BCE n3%n Yw nwan®? nawnin ,*11pin 1172973 vowni
(Trustee of) v. Wise, 2004 SCC 68, para. 42 (Can.) ("[I]n determining whether they are
acting with a view to the best interests of the corporation it may be legitimate, given all the
circumstances of a given case, for the board of directors to consider, inter alia, the interests
of shareholders, employees, suppliers, creditors, consumers, governments and the
JRPVIR SW NMANT PIN2 DRINI ORI ANTINA ARMIAY 77 Ax1I9 .environment™)
In re Stanford X3 %P 7% .Antiguan International Business Corporation § 204
1w Ax7 WInternational Bank Ltd (Antigua and Barbuda) [2019] UKPC 45, paras. 26-27
The Companies Act, :1737 2@ 17307 PIN2 7718n ANW?33 $°3D1n3 Mo 77195 X AMI0°Ia
Afra Afsharipour, Lessons from India's Struggles with X7 737% .2013, § 166 (Ind.)
Corporate Purpose, in RESEARCH HANDBOOK ON CORPORATE PURPOSE AND
.PERSONHOOD 363 (Elizabeth Pollman & Robert B. Thompson eds., 2021)

0O0TID) ULV VDWW PW 17T PODY 25 ‘DD ,JIMINI TN PPANIA 3379/06 X7V ,Pwn? X7 132
77207 N2 YYDY NVBWA MA*INM TXTPDN HYAY” :(MPRI MWITAN) (4.3.2008 ,W7IR
ST DRWAY L(.SB08Y 7707 YW 2T 01Tp YW bIRnn 0IVPRA DR AIYIY)
*5¥3 172% [7an7 P2 729PR OR 03 ,pRINNT NYAARD ,APW ; 75w NINRIT 000K WInD
79307 YW nPwbwAR 70°DNT LNINEIM 0°0I01RI DR 21p7 137 0YIVA ,AMNR 02 pLNi
7,11 Y0 TI0°AW X7 7701731 2H¥IAH NTIDID
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X2 ,nPIan Yvya XY — CWOR [DINA 172NN MY IR 73 PUIVA NIXIAP AN NINR
70507 ,79 Pv fom 1340113 IR NPAR Nan DYy XY ox — 3H%1y pwnn
AW ANIRAW RYX ; 2¥2 IPRIW DD ,N00 1IN RO 77207 DAL 1372 NYYRIWA
LRI 1772 NAWBRM 7IN19233 71207 N7 YW NOPAIRT AN0NN Yy NuYw R
1M PIIY TIWNT ORWNY DRNIP APRY 11D ,99193 ,1°00°717 NPVON AWl vIPIY

nPIDINT R9M 1903 NN ARIID NN VHRIWOA PIA LMWK QI And WP AR P9
P07 NX WIDY TWHR I .7IWN PRWIN YW NOKRT NN 1732 NIna vvya 95 *phs nvwe
(X7N °99%2) R7N IR 210 DWY L(2003) 171 (4)71 77D IR a1V /1 VIR 741/01 R”V2
25839-01-19 (X”N N°9292) X”N 03 X7 .(19.8.2019 ,1212 D0TID) AVIBY ‘1 *27 6516-11-17
LIRTINR 7T 0377 X7 71772 .(16.8.2021 ,1312 DOTID) 1°77 POD? 53—51 ‘OD MW 3 AN ]2
Stein v. ,AARNA,IRT .INDT2) PYIVOIRD,TP23IRD INW 7917 1T .74-69 MY, 15 w7 YD
Blake (No. 2) [1997] EWCA Civ 4002 (U.K.); Brunninghausen v. Glavanics [1999]
26809-01-11 (X”n n°25%3) ¥7na ,n*1w .74 w71 »°v% ,Malone 711y ; NSWCA 199 (Aust.)
D% PR NI PIRI 717 (15.5.2011 ,1312 DOMBD) B7¥3 NPWYN JAR"DOWNSM ‘1 RIS
RWN YW NIPAT NI PN DRy Ywn — o2vn n abyen naniy 39ann WK vni
R”7Y2 71997 ,MD%p W M2°01Y AwynY MINpWR ,TIRD NITATH N12°012 LIV DY TN
OB U1y 1127Y) (12.7.2021 ,W”IRI DOIID) {PUWIYIA ‘2 B7Y NIPINN OVID 3417/16
.m9ann *0%5 NPT N2IRY 19193 17 11217 ,63 ‘0D ,0W ¥R ('1°72) ARWIY MIwnn Dy
,A0P 9993 w7, APRA 1127019 12¥m 05 AR 0PIN AT P72 CNMPPA 172 IRD PIOYR KD
R — H1an V7 V'Y PHEY IR .HYD NWDR APRY IR, IR TPR VIYIHT DY 72N
MO AMPI 72LIYHY IR NI DN ,MIDPR 37PN NI TN OR T1AN2 FWH XKW
— Ymr mpvpr vy PPy ;www.amirlicht.wordpress.com/2017/03/06/76 6.3.2017 wown
20.7.2021 ©OWH 02 ATPI YNNBY 77N VIR JIWH XKW YW NPT NN
> pob1 ,184 'mya ,ow I nwapa ,nwekw .amirlicht.wordpress.com/2021/07/20/209
,ARYIM 370 377 L0710 NIPAn HY3A BY3 7IWR CRWI YW IR N3N0 9910 DITATH N12°01a
.OW NI3TRD 7Y¥PIID NUDWAW MYIIRT TR°0D7 W NpATn RY RMP 71257 25 v ITow
OMY DPPN? D71 NP YYab 7Iwn XWI AW RO MPMIR AP0 AMIRA MBS Awyn®
MW o> N30R3 ,5wnY — A1ana NP HYa1 AIwn RWIID DP0MPH 7151 0°02 Y NIRIINR
.Peskin v. Anderson [2000] EWCA Civ 326 X1 .JI1R N210 YINNW RL'WD IX1 — DPP3
(2)1996 YD MR 3 (183 /MY ,O0W) LIP 77V TVIPID NLDWR YW 7N730 DY
NPT 1377 PINAD I BND NPRAA 17 ... [NN2ANA PINY (2)254 /O D1D] NINANT NTpDY
, P 771920Y PINRY 2INR 2297132 03 273 NIPINK NanTT YW 0°nnenn NITIpY 770
X7 TIMRT NI 3 MIRIART 217 YW 27107 PPV DWRSNH RAW IO ,NRT 71207 25 oy
NI @IPDRMAT QPR IR YXI™T 307 17 7NN 0920 APXKI ,NIWDNM hYY Awpl
YRIT 5223-220 'BYA,15 W7R VY DIRNINK °PT 0°0 IR Q%7 0I0 NI 713,70 MIWHN
(2015 ,mW %W 77177N) 642 X 15 LOWNA XY WY NPWY 1T TIR™I2 R1DY [I9KT (977D
(7RI R MPYY)

00TID) P77 PODY 14 ‘DD ,P27AK ‘3 B”¥A I TMBR PINM 2193706 (X”N N°93YI) R”N X
LIPWIMLPKR TIR NI2AN PPN0RPTI QIR DNOVPIR YW MDA NN :(2.4.2013 1203
,PINM NX¥12P2 NIINXR NII3N B3 NIPAT NI PR 1927 0PNPIIY L3292 1 A1an pPo X
7.BRM TTIR — DIPWIIOLR 1TIR YW NI 77207 0590 KD AR
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NIWBRM XYR 77192 THYNI (PR PPV MIXAp 77200 2w onva opwn
RS mnwa XY a1 Ay 135.mao1b oxrnna onyT Mptw 0% pawna xeand
136 nyani NTIPD YW NIWYHI ANING NPNWNAR pRIna WK ,N1207 PN Npopn
PRIMRD 712M2 A0V H¥a YW TIRYN 721 WNWIMD T POD INKR? ,AWINY
DR TIWPY NPMIYHWAT N0 DX Apn1 137,00 nwdhw nvon Yw n1a°o1a
NR TV PR YDA NIPIA O1T2 NInnena B38o1prnxa 1% MW nana T
MM (WD MIPIN PIN 2w NP Rn 1Y 17 ,203IRA 1772 099900 nawIna APt

7w vopLM TR 17 W7 YL IR 135

33,79°81 227 /nya,3 w7 2292 739w PRWII NIPINR” IRD W 10730 Y 1INt we T vpa by 136
293X 037 Y — WD MR 1T TV ,2IMPT 23R INR 03T Y 0°0013m PRIV N1NANT 21T
Y311 °93IRY OORIWPA 1PI0 12 IR AW YT .01 7151 IR DIV 7191 PR RY A7 927
93IR2 9% ©°037 TW3A ,NUPWAR NYNY YY PRSI 7Iwn RwI W NIPATT 120 010733
no1Y YRIWOT PP 1IN T PN NIND TV 12 XIT IMTA PIAW ’YR LD MIND 1112
> LW 70RO L, DNW 2NN DPIMN VAN ONR 009737 0w Ap°VH a2y nwmn
IR .I9R DNINY TNIND 73 I ,0IWR Y NIIPR DRIV ARIY NINANT PIN °D NNYIWR
QW 70T IR — PRI PN — 1999707IWNT NIIANT PN MYV PN on THn? 2T
www.gov.il/BlobFolder/reports/roots_1999_2/he/roots- (7.4.2019 ,2°0dWH TIWN) VOWHI
%Y RN RY ,0°°IMPT 01707 PARM KIT 7 720 VOWN N2 WKRI IR 13 Yy 0 .1999-2.pdf
312910 VWA YW T pPODY 13 '0D PRIV ‘1 WP*ITN 7735/14 R”Y ,Dwn? X7 T2 137
0717271 LITIVD YW DIWR TIpR P32..7) (IPUITI R7Y :1979) (28.12.2016 ,W”IXI DOTID)
PRY 03 IXT (7IRIW?I NMAMT 2772 1907 NPEY NPHY VDWW WRIANW 12INAN AW TIRYTI
772M2 "YW nYYa v VIRT NP DY Y YA PIN e — 0°pna on” udh
72 .www.amirlicht.wordpress.com/2020/08/16/182 16.8.2020 ©dWwn 102 TP 7207 112°%
0°P77 2w oM wnn ¥13Y 075 PR ORD DRI DNIPPAR 272,98 PIRW DD 733
772 NIYTI TIN WY1 127w DIPH ,070DWN 03T 20 AuhpP ARIWAY Mpnd 07IRINRT
IRy oM ,Pwn? 1277 95 SYRIWT PIT NR ORINT DORNM 127w DIpRY AT VPRI
NYER AVRI TR VNN P 7222PN 12 PRY TR WP 21T 1TI0W 2IPINR 03T XOAW 2N
SwIp RDA

,U”7IR2 Q0IID) INWIMD ‘1 172 NIWYN IINLIND YW DWNT II07 Y RN 7657/17 R7Y 137
.(18.6.2020

179 .(1984) 286,253 (3)N 77D ,1”¥2 MNWI7BD 9.2 P12 71 MO 817/79 X”Y IR DTIPA PT2 138
N1 AR 0DY LRI 158 YA 15 wrn YY mIRNBR T vk YwnY XY oTIPR 1773
7 7ya 1797 MWpWR oMW 47075-12-19 (X7D M939D) X7D IR wINR PN noub
1M — 9953 X¥PA% MWDK 725 D17 ANd” VY PHY ;(3.2.2021 1212 DOMD) TILIYA
21.6.2020 ©OWH Moa AMp1 awbw Yya Y mrain M bw awIng
NI — 7% woHia Cunn YR” vH Pry ;www.amirlicht.wordpress.com/2020/06/21/177
26.6.2020 ©OHWA NIV ATPI POYA NYVIT MPWw WY1 AW noma nrann
nIdR — 2IpYL MR I vY PPY s www.amirlicht.wordpress.com/2020/06/26/178
20.2.2021 wHWM MDA FTPI rnawn apova Awbw Yya bw o mran nan
.www.amirlicht.wordpress.com/2021/02/20/196
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D°%31 DPR W QD VEWMT NIV D3 ,NKRT .72 ,1OXR INIR 21237 29an ,7InR
NA% AYT0 TR CYRIWCT I MNDY ANWH LDWNI WINWA NIATH ANIR
.PIMI"RY7 92V2 QYD XY PIN2 VOWNT

DWNR YW 01I3a MAwRNTY YA o7 YW 027137 And v ohRIweR 11
792 M7 YXIWT PP LIVIPD MIYIND N30 IR IVIPD NIYIN NR¥MIT 77202
739V 29WN2 INNDNAY 207137 TNV AN NPT YW 1rIR Y9aRT I
03 ,X27 D 127 AR D .IYR 0737 PW 19IN7 N1NAn 17 73307 NPnan
3 3 T1AN7 WN YW 01°1¥a 3wnNaY XNPR PNY 20°03 1RV 191 PYXIW 11
5w 011y YV 7132 NPWnn NPl NI LIV P33 D OX ,7PP0D {13 BNDNI 1RO
NN ORI 0TS WY NYER 0N WD MPINY nInd bw Mo owun
TV DWW I DY 132 NI HY 07TV W0p1 XPW TIWN SRWN YY NIINR 727007
777 2721°9KW7 1777 APRA 0w R 92,0777 700 00IYn DR 1201 79X "1DY
TWYND1,73%2 NI *YYa YW ona1wa 00PN NIAIN DR TPRn WK M0
MY M2M0” AWINT DR MY AMT NI NeIa vPva Yw onawa o
.PVBWM MIPD1 Y2 AW "1IVID

70w ,Duomatic N3%a% AAT A22pn APILRIT NYEXR NINM IR T3N3
nPLID AN NVPTT YW AYIYD 11171 0w 13903 73 ¥ DOTN aNTIX o013
N2 YW 7V 7157 TIN ANIRIY NPT Oy ApdYa 71anR YW nwpnat oaw
POV PVIDY YT R 7N MR NTINT PV 03 TN T AW KRYR IR
: V3P 3127973 VDT .Y TN XN

Y9¥2 Y93 Npodna INWYI ApOIYA YD NPRIT NN AW 137 AIpma..”
YW 79291 9272 MIvv 93 vawnb 39197 XY 797091 ,ARYNIT any T NvInn
...7173M7 739X2 N3 0IM

"7 ,0°0 YW DIVPRA NNIIT ,TI3NY MR DILPR Yy 2Yn &Y WX
NNy AR 771 92531 ,009890 77307 WISI2 MwyY neann vya Y95 el
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nvn NWwRL 2w onnpY oY1 ,NINRIT 2031 YY MNw? 270 R 0
19°K1 1877113502 NN MIvpwan YInea X1p 99377 Y22IR7T UDWNI 7 NIINRIT
NN~ MR 703w 31 7230 188.duty of caution™d TXINK XIT IPPIART vOWHI
189 1mx371 Hw (duty of care) NIATA N2IMI IR NI TIY NARL,7NINYT
n1Man Yw 0°%7Imn oNIX 19772 NIIMWCR NAINY 0°DIDD DAIARIW 7TAIVA
2INDT NN 17 NIMWIT MR :9372 AnD PRI L,A? 0°DIDI DPRY NTpOY

AR — WRYY 2120 NINRI YW S0DWHRT PWINT ,NIMRIT TOWA ANIRI 751807 A7 WY TV YD 186
n11%°Y5 ARI 113°0 NIPNY NYYD 03 7T 92321,09°ve YW ana an® — YyI0a o1d wawn
.LOPYI MR ,NY2IPRINIIP NIIDRID TpHNM IR 11977 .(P2IWOIR VIDI) NIPAAM NIPPOY

Learoyd v. Whiteley (1887) 12 App Cas 727, 733 (Lord Watson) [1887] UKHL 1 ("[1]t %1 187
is the duty of a trustee to confine himself to the class of investments which are permitted by
the trust, and likewise to avoid all investments of that class which are attended with
WHYIY DWITA oMY Dwpann oNsIy e Whiteley nabna yapw (mpeva .hazard”)
1M1 ,7°2IV0IRDT 7723IRI VOWNT °NA DR TITA? PWHAN ,ANWKI? TPODI TR IM°AT 1IN
Cowan v. Scargill [1984] 2 All ER 750, 762; Nestle v. National ,5wn% ,23x1 .01 03 1p°
Westminster Bank plc [1993] 1 WLR 1260, 1268; Daniel v. Tee [2016] EWHC (Ch) 1538
paras. 38-40 (Eng.); Elder's Trustee & Executor Co Ltd v. Higgins [1963] HCA 48, para.
J.E. PENNER & JEREMIAH LAU, THE LAW OF TRUSTS §§ 10.12-10.16 ,*5%5 19382 ,1%1 .29
(11th ed. 2019); GRAHAM VIRGO, THE PRINCIPLES OF EQUITY & TRUSTS 373 et seq. (3rd
nRn7 y¥nxa (Modern Portfolio Theory) mvpwin ©1m°1 nmn Yw anminneni .ed. 2018)
*9am 7123 *I9PPID 11570 H¥A 0031 TP 0313 2195% 1MMT *12 DAIPRI? NIWDRN NP TP
,IRT WP NIWID IV TR 19101 031 MWAARW T3 ,A913 TIPR YV 0PRND awn 12770
Uniform Prudent Investor Act § 2 (1994), Comment ("The Act impliedly disavows ,5wn®
the emphasis in older law on avoiding 'speculative' or 'risky' investments. Low levels of
.risk may be appropriate in some trust settings but inappropriate in others")

76 Am. Jur. 2d Trusts § 404 (2005) ("[an obligation] to safeguard, preserve, or protect 1X1 188
the trust assets and the safety of the principal”); Restatement (Third) of Trusts § 77(1)
Robert ,"%%3 19382 ,1%1 .(2007) ("[a duty to exercise] reasonable care, skill, and caution")
H. Sitkoff, Fiduciary Principles in Trust Law, in THE OXFORD HANDBOOK OF FIDUCIARY
.LAw 41 (Evan J. Criddle, Paul B. Miller & Robert H. Sitkoff eds., 2019)

Restatement (Third) of Trusts § 90 cmt e ("In addition to the duty to use care and skill, %7 189
the trustee must exercise the caution of a prudent investor managing similar funds, in
similar circumstances, for similar purposes... [T]his requirement of caution requires the
trustee to invest with a view both to safety of the capital and to securing a reasonable
.return™)
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“R? 712°0 P2 MINAAT DR NIDPWN 19X 7T DMK .O°KDT 13D ,AmIT 0110
XY NIYDINY NIIAN0OAT (130 ,0°NW DONI07 *IPDRD Y YT wW 792 ,MIXT
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— 119°31 POy MYYDY MAYI 71aNT DR 281D 71D IR INwn 91712 Mavh
nYvVINA 72T APITI,NRT .NI’DIT NXRT IMWOHR® TWRIT DX — YRWNI BT 2177712
,7°20 RDIID TR PIWDY MIWNT *RWII HY 1% ox 1Ly mvIna pon Yya by
IR ,AVI? WHnD? PYIRY ,0°WIN 2°113°0 Y100 WA WY 07 : 7730 PInd X9
X? X D°pO¥Y2 DIPR 1Y WUW ,NYTIN NIpNDIN Pw X7 ,AY3n W nnwny nxT
ROV X7 MYnwni 192Gheewalla na%na 0o *11 YW 01777 093 .ARIDI
MW ,I°R% NAWRN XU AN 0°D%M 01 ,7IV02 NYVYYIM 71NN YW NPDD
XAW MUY QPRHRM TPPNT?I NMIPRIT YOI Nwn DR MYWRY Purap by
DN°YY P71 .01 MY IV 7OMM 0I1BN? — WOHRT TNIIT DTN HRY Pwnn
I VNN AR Y95 7173 57950 DR XYY ahyw X0 MyAwni npIn

Robert H. Sitkoff, An Agency Costs Theory of Trust Law, 89 CORNELL L. REV. 621, X7 190
77P0ID TIp PIm YW NIAT NN — 11X PRYR% YW pI0Dn” v 1ny ; 655-657 (2004)
1% 71190 .www.amirlicht.wordpress.com/2015/06/29/14 29.6.2015 vown 102 AR
A% PHIXT PIMPI0 2T INRT .07I0 DM DY pOYI NYIN v 993 nR nab oowen
.(2020) 309 13 BOWMF “0*>70IM DD PW POV NYTI PIPUWI NITAT MAIN ,DONAR MR
nIyT 1971,07127 MIXIRIT 23R ORI AR P LNPUTD 1NN LAWRI 7TV 0
07701 O°D13 PW *pOYR DIXT LNNIN APNAN LNHKRD ANY 7Y 0PN L0W 0219
%733 XY IR L7712 RXPIY YIwDNT MPea Ruanah 137 (DYIXpH 01K YW M1 anITa)
MIA™ PINHWR R2TW 119702 NYYRIWR ARIWN NPDI M1 07T TIPDINW A wni

NRDPAA] 77307 W) 1pYMD VWS YW 1T pODY 20 ‘OD L8 W ¥V 23w I X7 191
XYX ,0°7°20 011970 DYWL MYEARI NPT °9¥a DAL AN DR XOWaY W IR [2°9°90
DIp°w 993 0% ,nPwR 1 0»Wwn P9I NIV DY L(7D°WIIA A°ABT DR WK 93 WY
1150 ,MPIW 707120 D°12°07Y 2231 IR IVD N2 71202 YMn Yw nyT Mpow povi nyIn
.D7PR MW DWINT WATH NTHA [IYTD MYIN YW mnwa n1aoni 1A 0vv1an

87 W7 PY? IR 192

741


http://www.amirlicht.wordpress.com/2015/06/29/14

279WN T DYPOYI LAVYN VY PHY

QDY @ T 1AW ,NIAD MY MI0°I2 AP0 NYXR YW n°Yon? X ,1vn
NP Y1 NIIONN ©I1PW3 , 230 17072 TS 7277 21NHWH DI, 078NN 21n*ITna
,0°721Y — 77307 YW 0YI0IVORA Q20017 MMWY NNDW LT A0 0IVI
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Tn*% NDO 112°0 ,2°¥Y NINRD I POy NV PIPPw 995 mon NIon AN XY
194 1y 071 M2 o Yy win ,AwdRA 935 N1I¥ N12°017 727 NYINN DR

N15°703 77302 NPPOY MYIINAT NIONM DR 7P2naY AW TR PoIRD OX AR
noxn HW 9ANRA QY MIXID ITIHNAY 92 07 I RDW wwn v ,IveD mYIn®
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IR @YYAN 03 0F 027N WRD NRW N2 75 1950705 ovmnn Yw onon
Y OYY DWpn 0UNI0D DM YW AMW .OPRT DR MWPAY DN
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I XD YYD .15 DIXD TOY WATIA DX Y¥IY DIpPwn ¥nRn 2w nYming
1910% 921572 W> MDA 93% IR ,Munnn 22apn nng YW axYni Nevnan 01
.M N0R YW INYDWAN QPN YIXPN CWIR

DIYX 712 (DIXA QWM 73D PIT LWID NYIN 793R 31T WK
S PN W MIPN .023772 Y IR 77203 Mwbnnn 22apn Yw onobnn

7% caretaker=> S¥1971 11IMWN3 AR YW TTPON P2 070N NI WP N P wpta 193
Cinerama, Inc. v. MW X7 .caretaker-a X7 03 NODMIA ,12yn DHwnn Sw 7°n1mono
Technicolor, Inc., 663 A.2d 1134, 1148 (1994) ("The role of the trustee is prudently to
manage assets placed in trust, within the parameters set down in the trust instrument. The
P27 ;classic trusteeship is not essentially a risk taking enterprise, but a caretaking one™)
220-218 ,167 3 YWwnn) BOWH 71AVH NYWHN YW 7PNTIOND YV :NWHW P2 NP M
XY, WWRH 7IIPR DD NDIPNI [IP0°IAW *H3Y NIV (QW) P7NW 3,733 T2 .(2010)
0I7°0 NI°0I12 NAR XY X¥2°N 92yn N2WHRN 03 ,J0W 2171 7733 0P DR I™WY NIINRG
WY NI Nnn

Yya bw A91YD3 1IN3” oPMINIYDBW RYXR ,595 7137 0P 7770 KPW 9270 MYRWn PR ,ORT QY 194
N2 W 23R NTIMRI NIANOAT ARV DY ,INR TVM .RIT PIDI T 19X NI2°01 1720 VIR
LT3 NYT DPPwD MIPon 73pn PR 7 7I0RIT ROV Ny Ipw Y25% onna 117y vowni
DOPLM TR 182 Wi PYY XY .ALIAAN YW POy AnNana oYY WY vbwni N
W 75% DRNA2Y,INT TR *IMNWH YT IpPw? 2poy Ny 1w 172 D T Awa DY T
NINIRIT MI2°012 1IWH NYT NP w YW Y25 0w nInny Nt apn

.4% PID"NN2 YV IR 195
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nI2MNM N, ANMIYY L(707I137) 0731 P21 ("MYpn”) 0720w 1A — %N
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LRT .MINTIRP NIPINNNN NIMWnT NR3IDn 702 YW 0P 2577 DX D%
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-n%an WIIT aYYN N IR TIAXR NPT 1IN’ 00D DPWRY AYIPIW 77203
nPMSNIN APMIAN TX2 NN 0 PR wwna 1977 PR A1 Wwpna 200.0muan
WD AR *2IXY APWR DR 2°¥YN WK 737207 PWR2 NI ARTIT A1 73102 IR
0WHT NPINN DR 0¥PXY PR 79°D91,7I0° YW 1R 7T WWN,0INIX .AN0MP DX
TN WWNaN N DINWINT 0YIX ,2YY 071D 1D MYIN? M3mo Yw Ineni
YorraY n% y»oY wyw »Mpevia 0950 DR N2 PhAvn MIXEapm T1annn Mbwn
I3 X7 1AW 0INDT 2120 IN127INn NN
713193 PR WL AW ,ANY NYY ApI0D 7397 IR 0N R0 9IY0a
IR 12WN 02 1TAY KOW W Y01 XY AR NPWDWN 721 1733 APR NN NP
D™MILPTT PDHYW NP ARIN XY 09157 vDWNT °N2 ,NXRT QY 015N PINY
TIYVA WPY (PIN ADW 1M1 AWIVA DIRI RV ,]2INMD) 773 VX 1W0R1 3 IRNW
MYIN% N12°103 D°WII2 2WNNAY 7207 070 DR NREY 07717320 DOVEAR VP ONw
DIXMET NIIT 9272 NIRTIAT QY NITOY 918 713 93, PW 193D HY 10N IV
DMVIANT I AN A AMIT NN MYNIST,1IVIPD MYIN PINY 288 7Y BY
D3 F9RD DPINAM DORXM NR DNXRNWE NIYONDOAA .19A7 MTUW L1 07Nnn
9N 272 1IYPE NYIN 71an2 Avhwa DR MY PIYD MYIN Muwna
YPRT 1IAMY DIP~7 N715m — N*3377 MI¥IXR2 12°5X 75 .DIP YW nnonma onTpn
TP UPID TWRN WD YT NP XI7 DIP- 0P ,mnnbna Abn — Pvon Hw
— Chief Restructuring Officer (CRO) 770 73mvnn N1P3p nk n19ana 201 naan

77207 YW 709137 DR 10271 N33 IMINI DR ,PYR 12300 YT NS DR A ,mmean
(733N XOIW NINNA Ty

21 @°VBWH ~0*DIPD DPWPA NMAN? WIN PTARN YWnn” *poIMINID PIVIN IXT TIT IR 200
3 W 3IAY W 09IR LJTIRT DR NI20M AYEAT 777 203 25—21 'HY3a (202272 DOIBNT? MDX)
MOPPT” ,NMANT PIN? 106 ‘O MINY WP TNYN IPR 7277 D DAnm YW ontao 4N
Y55 .72%2 717207 15w NIRNINKRT 210 DX 20 (nominee director; designated director) ~oyon
TR N30 DR DAY 219Y XIT A0 X DRYLAW DWNT YW DPIvn YOwT Ny Npww
P23IX2 NMANT *1°7 YW DNIHY LR NI NIDAA 70X NIATIYAI PINA NR JA0Y ORI 100
Deirdre M. Ahern, Nominee ,AnRNA2 ,IRI MITPPOY .ATARY AWPN 1 PM02 M2
Directors' Duty to Promote the Success of the Company: Commercial Pragmatism and
Legal Orthodoxy, 127 LAw Q. Rev. 118 (2011); J. Travis Laster & John Mark
.Zeberkiewicz, The Rights and Duties of Blockholder Directors, 70 Bus. LAw. 33 (2015)

LRI PRINMT .YXIW>a DIP 11131n 71K 2w DYXIT DAY WITR? TR PR NPAO1IT NIa0n2 201
3w >53 ,DIP 1yn> 1317 10M1 RWNA NDIPD DR 0°KID 19 OR RYKR ,PITI2 (N°°9W) 770y
7 73R YW MY DTN 1272 CPDRRT REANT 2P 577 ,WINT PYAIRA IR0 0Ny
L7129 7712 33BN 7T W 0PI ,AuYna WA ,np1vnma Maw Chapter 11 25% *1p>amxi DIP
PRINAW 19w Ap°vRPI9A N115°1 NIMIANBN 170 Chapter 11 ppna 18H ,LOPYI MK , 722 73
David A. Skeel, Taking Stock of Chapter 11, SYRACUSE IR n11°poY .>0°0371 DIP-77 031n
L. Rev. (forthcoming 2022); George Triantis, Debtor-in-Possession Financing in
Bankruptcy, in RESEARCH HANDBOOK ON CORPORATE BANKRUPTCY LAW 177 (Barry E.
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717197 .DIP 5w 11133 1995 XYW 1D NIYIN 117202 919°0 YW 2O 2O1In
ANIPW 157 NTIAY INR? IR 7P 12WH YW IROWI) 2020 NIW YINRI AppRIw
APNR APMAN T2 YN DR MR L,0°3°%7 NRDPA YW PIam 1901 (19
n°2 oywv» PN Y2 T .(monitor) PPPwH YW MK 03 215 IR 73I%p ADIPNY
M0 1272 AVI WY RO INHWH NN 01p°wa minnni 12 vw ubwnn
JI9RT DOIINNT P2 0213°1 0297230 78% 203.0n povd anpwvy 71ann nr PR
NI YIXPH NWR 71°327 79700 NITW? 0°0°151 0w XIT 02 ANIWnT TI0°70
OM1°2 M21DM VAN Y¥IY 13 PV 79157 TWKRI ,13¥2 193pnaw Mvbnnt anwp nrRY

IYLIPHI TI2NT DIPPW? NPIWDR NPIVIVOR YW TNIW TNIRENY

DINNNN 0 ) P

Dxnx? 72In0 S SudwNI WN1a 11°IY DY WAL IWOHR DPTIPT 07377 NO1Y
M7 288 YO .JIWPD M2 PIND 288 YDA AYIAPA L[IVTDIT NIPIN AP DX
MW DR 32T ROWIT QPR RYPD IRN INIYIHRIW 7 TIRTIVONN 2997 NP7
NIPIY INYYINT IN°25N TWRY AWR INNWIDWY 0PIV AR ¥ 10T 204 mwpw”
DMIT ARPR 1372 MWwn %1 IN1RA ,3Nona RY .07wY Raw orn npibnna
D°D°Y0 AYRW 7IPOMY .OW 12TIPY OMP2 03 1IYNT 21T NPUI 0PWwR 1012
,I7 19IRI 197,071 TIWINT 1512 QPRINHY 3N 03 PR ,7RIWY 02X 207w
197D ¥ X .2020 NIW32 ANTIPT NAWH PIID QY MINTIAN 0 T? 7951 P WK
,19 99 900 .29 wanew 12 XI1XNY 20 JOWN1,ANY NYY NN ,YXIw 2 X7 pIn
QWI» P RIT OX ,INTPHI DY wIw 17 R¥POI2 9130 HRIWN XPNT 0D AR
TMWNT VEWNI 12X J1°0°377 ,732 T2 w1 N0 K21 ,299570 I oy naaba

Adler ed., 2020); EUROPEAN LAW INSTITUTE, RESCUE OF BUSINESS IN INSOLVENCY LAW
.(2017)

Douglas G. Baird & Robert K. Rasmussen, Private Debt and the Missing 1x7 ©v11Dm 1172 202
.Lever of Corporate Governance, 154 U. PA. L. REV. 1209, 1234 et seq. (2006)

Corporate Insolvency and-71 n9aoma [oIaw %3R3 (IvPd Mt pIn% 35A(L) ‘o 203
"During a moratorium, the monitor must monitor the :v¥21p ,Governance Act 2020 (U.K.)
company's affairs for the purpose of forming a view as to whether it remains likely that the
.moratorium will result in the rescue of the company as a going concern”

OR °IR 712N0”) (1966) 328 ,309 (1)> 775 ,DIR™MII Q1077 W ‘1 I°TIDIR 295/65 7732 IRT 204
3 ,WIAR RYY AR .07 M2 YW Mynwn DR 172 907302 937w ,09193 00N DYD IR RXN
(737 >TIRTIVDOIIN 121V YW 12V 71 0IVH *NODBN R 21X D3
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vOWMNT PW YpI NPPO2 NMID AT PID 0P PIDA 1T JYAnt anITa .oon

SPRIWT PRI YW 1PNITIOY MNP 431D 191 INRYI ANWHI

MMYUND LIYNI DINNPYN NN .1

WRD TIANT NN DIXPX? WP NIAPH NN 2MVRIT PV 22unn 2P
,221pm VWM NPT 0°XID] IO DI T PR IWKRI IR [IWTD MIPINA X7
IMPHA 0PLINYT 03 DAY 07T TP PYILY 205,072 NIRIRY ATIp NYW
SpRNI 01, TYT 1IN PRI00IRD LPYNIRD DOREM LORIWOR PIPNT NIWIDY
17DV IWRN NV DYAIP DAY PPN NIMPYYI 2P na n°2anY 1NN 290 nmwn
JPIIRT PIPAAW 03 719 ,°0INDT 7277 KT 1D OR RYXR ,2PMYNY 7IN%W nNwIsi
217251 °MI0°1 912702 2°p17 ,22I00IRT 1311 N TIN
a2 MOPTT PV R MR 2un YPNRA YD MYIN PN 214 Yo
YT WK ROy 217713 Pwnn? 793an? IWDR RI7 OR,[IWPD MR LAY Avanw
WY RYY,7T YA ¥ YOI 71annw a0 M15°0 W PR 03 pon? PRV 0 IR
Yapen a7 17y MR Yw Y130 200wk pran nx IvimY 73 153w 9o
VOWNT N2 .IMXY TI0PI*IT YW IR N12°01 INIRA 77720 7THA AT 0IX YW 7 2D
T 97071 .17 IRIPW QP2 77207 2001 YY HP0IR° 720 71 NPT HY vk Rw
207 (administration , 71’1 237°1) X127 272 X (liquidation) P171°Da 79an Yy on
JIVPDR MYIN CPT3 7D%pn AnTIDT N30MA CPAIRT P2 Y951 214 yo
YW M2 AWRIW ,NOWIND 7197 NTAY NPV 1986 MW WIN PINA AWANIW

Andrew Keay, Wrongful Trading: Problems and Proposals, 65 N. IRELAND LEGAL Q. X3 205
NN PR nwIPw Yy [o11 00 prnn ,(Keay, Wrongful Trading :727%) 63, 63 (2014)
.AP?IDR 011731 MBA102,TIVR IDXI B DMT W 1oAY

"at some time >3 ¥y21p ,214(2)(b) 702,12 >R TIO*T MR ,29M PNV Y27I0M 214 'O 206
before the commencement of the winding up of the company, that person knew or ought to
have concluded that there was no reasonable prospect that the company would avoid going
.into insolvent liquidation"

mMYIna AX127 Y2 DAY oA ART 9707 ¥R CYAIRA N mMYIn pink 246ZB o 207
n730m3a 2015 NIW3 X127 PYI2 N1an Hv Y 9707 L(insolvent administration) 11D
1 77pP12 .Small Business, Enterprise and Employment Act 2015, §§ 117(2), 164(1) (U.K.)
> 2077 ,234-232 'BY2 3 WA Y0 /070N ORWI DIIAR” IRT MDY 7AW XIDXR 7195]
mYIn PN 288 ‘o % YHRIWOI 77072 DIT R¥IM 15 Y¥1 7292 pI1Da PR *YaIRA 97000
.01 N9 prram 913723 RIAW YR VD
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QW7 2570 NP ILTIDIX 11570 NIVMAIA 727 7100 ANRI 7IYNT 208.573p NI
TNART PR N12°012 NI AR NPT YW 772,190 MIPIAY N12°noa n17ana
Y17 209,31 qWwpna NID02 NANIN FI207 QY IR 7Ip2 AP 37YNn bw o
NIRTIT — PI°D2 2ANAW NIIDT I 23771 1272 NIPPANT MIRIAT °D 7073
,NIPPD0M PR — IVID MIYIN PINY 290—289 0°5°Y03 01°D ,YKIW2 D3 NIIRNW
229D YD D3 AY W™ WD 0 NWMT AnIna VIR DRIAW 1PN TN
%W YW 0°02 Y NPINR 72°0N7 APIT AR PPOIR? TN AIVNN 0K 7007
YOI 0N DMIPW INR? L0 .0°WNL MIPRT MIXDIT DR PIAIY NINRIM 711902
210,214 7Py 7931 ,NIINRT P77 DX VYN NAY ITVNY
790w 953 NDOI NIRRT PPN OY 02IMIYH 29p2 NP2 TN 214 Y0
> — APOWI ANIRT TR PV N0 AV NN IMIN NIANT 05 (eI na A 2
"2 ,NRT 37322 PP X7 70 [¥0I 15 .0°WNY phon M¥*D 22377 NN W2 YW1 R
19 997) XpMT PID PYAY WAAW NMAN Y P71 Pn XIT 2015 Nw IV 05 ,Inn
595 MWIY MY MM MEPDI DR PEO TNV 2D (PP 70°10 15735 YN
MM P PWAY WP W 007 ,(% TIAYY °9Ya 2w nwa? In1nal) owin
277 .(2°WNY "X PR 191871 DX 915725 XOTM7 127) 1D Y Avean »2vhn b
mIN*I2 oYIR .0PWAR OPR DAW TIANT IR (AT N¥IINA IINDI IYRT DPWRR
mYIn 29v 5w n12°01% o2 07700 P95 ypa Yy Pyoa winwn bw Monx
IR RITW IPON IPOYA ,NRT 00N DT HPY0R WIRwi 0D DRROPM AR L1V
NN YW ArIPITT 01N L0MINR DM AYhan CNPon Yy 727 0w
N3012 NAITR NN NYLAY 1I3H7 191,972 7anI72 ANTIW 0w NIwnnan
Y21 TINIT 7237 NP 3 Wwn onre2* 212,31975m 197007 111278 790K P00
Mpn OPR 7YX L7707 °Y¥a ayd XY 07 0MVPIIN NPLID NMANAW oM 03
X°71 9777 NI .AN0 PY TI0 1Y’ NYINY 00121 QN¥Y 0 1OV NIYIDY mvan
75 .9°Y0R YW AYNIAT TI0° IR 73RN 71 LAWY D ,AVY TNIRI DNITIVI TP

INSOLVENCY LAW AND PRACTICE: REPORT OF THE REVIEW COMMITTEE (Chairman: Sir 208
Richard Williams, What Can We 1% 117% .Kenneth Cork) Cmnd. 8558, para. 1741 (1982)
Expect to Gain from Reforming the Insolvent Trading Remedy?, 78 MODERN L. REV. 55,
.66—64 'm¥2,205 w7 »y9 ,Keay, Wrongful Trading a3 1x7 .58-59 (2015)

7w voPLM PRI 26 W VY IR 209

7987 58 'mya,208 w7 2y2 Williams 18 210

VANESSA FINCH, CORPORATE INSOLVENCY LAW: PERSPECTIVES AND PRINCIPLES 700 X7 211
et seq. (2nd ed. 2009); RizwAAN JAMEEL MOKAL, CORPORATE INSOLVENCY LAW:
THEORY AND APPLICATION 273 et seg. (2005); Andrew Keay, Wrongful Trading and the
Liability of Company Directors: A Theoretical Perspective, 25 LEGAL STUD. 431 (2005);
.Fidelis Oditah, Wrongful Trading, 1990 LLOYD'S MAR. & CoMm. L.Q. 205

w73 9% ,Williams %7 .Company Directors Disqualification Act 1986-% 8—6 '0 5% ,nXT 212
.72—70 '1¥2,208
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5y YTIRY AYWHNT 11,2020 PN YR ANIPT 12WH YAD WK L0 X
TyxY 213 93wni oY QTIRNNT 0°P0Y CWIR YY Ypn? 215 Yo nX Mywn? 7o
NP7 DR MIAR [DIXA ANPW XY PYVAT 1OV 00000 Mynwn Ip°va Ay
5y 7N ,ARI0DA 73977 MI9N WA Awnna? N°9Y57 73100 NoNY anvInk
214 (@o9710m 1113 927373W 037) W RH? 71D
Y¥ NODIAN 214 7PYD DY ANV YIT°IY NIINRT NMIPIVPIT AIPNAN 2PN 2on
"12°0 77207 PRY — NYI? NI IR — NPT DY WK 1 07IR0Y 072007 W
215 3wnY pran MIYING 0°IVE NVIPITR NIV ; 1IVIPD MPIAY YN iy 130
NPV, A3 DWR NPT IRED TWRD NPINR LOWNT "N 12707 PYIDA 03 RN PP
NX 772% 73 07TV 0PI DPNVPIYTI MWK NIINR PPVIPH IWIRN 7127 19%3 NXT
nPInR A0 AT 90 216 anpixn oy TN I IMWRY 77ann 2%n
TPRM 217,01y N8y AYI3 ANYRW NPROVDIR 1PADT 0MIVRIYTII 7D R¥MIWN
NR X372 DO POYR NIPXY 3 VOWMAT N2 PPYR MK 00BN TIPNI KO’

Press Release, Regulations temporarily suspended to fast-track supplies of PPE to NHS Ix3 213
staff and protect companies hit by COVID-19 (Mar. 28, 2020), www.gov.uk/government/
news/regulations-temporarily-suspended-to-fast-track-supplies-of-ppe-to-nhs-staff-and-pro
,DWTIN AWIPWY 7 Yo nR NYwRY 71115 Yy 9om 79 nna (tect-companies-hit-by-covid-19
2020 P2 I PINA MINY PYWAAW 739p 91 ,TWANA ANTIPR 92wn1 23YN7 DWW 09X
Corporate IX7 .2020 72»VDH02 3072 WPNOAW ,DWTIN AW WY >¥yIDH DI YaAp1 TOWMI
2020 721312 AWTIN X°7,0°27 N212nY .Insolvency and Governance Act 2020, § 12 (U.K.)
Corporate Insolvency and Governance Act 2020 3IX3 .TI¥ 79 IARYY ,nDDN 7DIPNY?
(Coronavirus) (Extension of the Relevant Period) Regulations 2021; The Corporate
Insolvency and Governance Act 2020 (Coronavirus) (Extension of the Relevant Period)
.(No. 2) Regulations 2021

Kristin van Zwieten, The Wrong Target? COVID-19 and the Wrongful Trading Rule, in 1x1 214
COVID-19 AND BUSINESS LAw 53 (Horst Eidenmiiller, Luca Enriques, Genevieve
Helleringer & Kristin van Zwieten eds., 2020); Amir Licht, What's So Wrong with
Wrongful Trading?—On Suspending Director Liability During the Coronavirus Crisis,
OXFORD BUSINESS LAw BLOG (Apr. 9, 2020), www.law.ox.ac.uk/business-law-
.blog/blog/2020/04/whats-so-wrong-wrongful-trading-suspending-director-liability-during

Grant v. Ralls (re Ralls Builders Ltd) [2016] EWHC X7 n1anxa 11710° YW v7191m 01209 215
(Ch) 243, paras. 166-179 (Eng.); Manolete Partners Plc v. Ellis [2020] EWHC (Ch) 1674
.205 w7 2v9 ,Keay, Wrongful Trading a3 11 .(Eng.)

.ow ,Keay, Wrongful Trading 216

Roberts v. Frohlich [2011] EWHC (Ch) 257, para. 112 (Eng.) ("What drove Mr X1 217
Frohlich and Mr Spanner at this stage was wilfully blind optimism; the reckless belief
that... something might turn up... But the hope that ‘something might turn up' was on any
.objective view groundless and forlorn. Insolvent liquidation was all but inevitable™)

748


http://www.gov.uk/government/%0bnews/regulations%1etemporarily%1esuspended%1eto%1efast%1etrack%1esupplies%1eof%1eppe%1eto%1enhs%1estaff%1eand%1epro%0btect%1ecompanies%1ehit%1eby-covid%1e19
http://www.gov.uk/government/%0bnews/regulations%1etemporarily%1esuspended%1eto%1efast%1etrack%1esupplies%1eof%1eppe%1eto%1enhs%1estaff%1eand%1epro%0btect%1ecompanies%1ehit%1eby-covid%1e19
http://www.gov.uk/government/%0bnews/regulations%1etemporarily%1esuspended%1eto%1efast%1etrack%1esupplies%1eof%1eppe%1eto%1enhs%1estaff%1eand%1epro%0btect%1ecompanies%1ehit%1eby-covid%1e19
http://www.gov.uk/government/%0bnews/regulations%1etemporarily%1esuspended%1eto%1efast%1etrack%1esupplies%1eof%1eppe%1eto%1enhs%1estaff%1eand%1epro%0btect%1ecompanies%1ehit%1eby-covid%1e19
http://www.gov.uk/government/%0bnews/regulations%1etemporarily%1esuspended%1eto%1efast%1etrack%1esupplies%1eof%1eppe%1eto%1enhs%1estaff%1eand%1epro%0btect%1ecompanies%1ehit%1eby-covid%1e19
http://www.law.ox.ac.uk/business-law-blog/blog/2020/04/whats-so-wrong-wrongful-trading-suspending-director-liability-during
http://www.law.ox.ac.uk/business-law-blog/blog/2020/04/whats-so-wrong-wrongful-trading-suspending-director-liability-during

Y MYTHD MD*NDI NN NIV IRV DY DNPINN 279WN 7D DYPOYY LAYN

>D% %7y 0°177 vOWN *Na,73 IR 5 218.0°37D7 YW DwvYEn KR P11°d? AMaAnn
YD MYIN 29y WY NPOY MYIYER YW AMIpn "2wY 020101 214 Y0
593 YW 7907 oy 2w»% WOHRTR 713 CVIDW 797N JAPW NINIXIT DTN 20N
2Wnn XIT IR, (T 1792 M52 RY 03 OR 223K 1773 99I97) pOYi YN Mpw
219 sy mwn Ny YIpPw YW neninm 7103 oy 2vh
n°2 YW nyT 2w 1IN NIann Sw AR  ,NTINR AR 7757 ARYNIWN
LRPY RT.72792 71017 2pY 7920° 09w P17 5V MX0D ApwY MINR RIT ,LDWNT
220 01371 @PWR TNVN MW 1V ,I0WNY TWRM 717 PPV DY asab ane Hp
DY X7 MANT ,0°WNY prIn MYIY XIP 214 JPYOW AT2WR 0,000 YO0
DMVPIPTT M EPw N°%Y5R DBNA oY IR MIPR AW 9377 .77an0

Re Continental Assurance Co of London plc (Singer v. Beckett) [2007] 2 BCLC 287, &1 218
para. 281 ("Ceasing to trade and liquidating too soon can be stigmatised as the cowards'
237 AR 792% 75 0IRTIR 12V TR VIPDIA M VEWNT N2 0°13T7 TWHA Jway out”)
Y5 nEUp”Y AW AN 3 NINN NIYYLY 0MPa LNRN AR NTYA XpNT IR? ,A1ann
Brooks v. Armstrong, [2015] EWHC (Ch) 2289, para. 259 1°°1ya own nv“ni IR 7077ven
Brooks v. Armstrong [2015] EWHC (Ch) 2893 j»1va onx onywvn #00mw) ((Eng.)
"The "every step' requirement... Ensuring accounting records are kept up to date :((Eng.))
with a budget and cash-flow forecast; preparing a business review and a plan dealing with
future trading including steps that can be taken (for example cost cutting) to minimise loss;
keeping creditors informed and reaching agreements to deal with debt and supply where
possible; regularly monitoring the trading and financial position together with the business
plan both informally and at board meetings; asking if loss is being minimised; ensuring
adequate capitalisation; obtaining professional advice (legal and financial); and considering
.alternative insolvency remedies"

Re Smith & Fawcett Ltd [1942] Ch. 304, 306 ("[Directors] must exercise their ,5wn% ,3x1 219
discretion bona fide in what they consider—not what a court may consider—is in the
interests of the company™); Howard Smith Ltd v. Ampol Petroleum Ltd. [1974] AC 821,
832 (Wilberforce LJ), 835 (Green MR) (PC) ("There is no appeal on merits from
management decisions to courts of law: nor will courts of law assume to act as a kind of
supervisory board over decisions within the powers of management honestly arrived at...
[The court] will necessarily give credit to the bona fide opinion of the directors, if such is
o>y nnmad Jfound to exist, and will respect their judgment as to matters of management™)
Y951 QW 9y AN DTDPH OPR YR LDWAT N3 NPT OPNRY? TR 0D IR
Andrew Keay & Joan Loughrey, The Concept of Business Judgment, 39 LEGAL X1 .>¥272
7°135 ,31777 ,LOPYA MNRT D2 P02 (NP1 IYRA QPPN PYN , NYT? .STUD. 36 (2019)
SPOY RYY 1MW DT W Yw

YDA YN PP AN P2 7471 68 ‘YA ,205 w7 Y0 Keay, Wrongful Trading ,5wn® ,3x7 220
"companies go in and out of insolvency all of the time, so can one ever say that the »>
w7 9y% IR 71 wpna .present insolvency being experienced is likely to be terminal?”
T voPLM 166
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D7Mon WNY K21 ,7T WP PRIV NXIPD 2w 99591 ,77200 2wk ninaon
NR P*I¥A% XIDR A AR 772A02/0°0NY PR nR Wb 3Inn 22Lynwna
MR AWNA AYAD TN AR YN QY 2V 2TIAW AT pova 1 Junn
222 (“robbing Peter to pay Paul")
T0°R 1272 NINTIT MIRTIAT 1993 MW AW NIRRT PIN? 19°017 1PPIW0IR
9372 2P NN O°PIPPNY DIV 7YX 223, (insolvent trading) Iv1°D MPTIRA I
M DR PIAY 770P2 2R3 03 0719797 ,P11°D2 12ANAW N1IDM AnINa M
mYIn% M>moa o%mm YW Ny nbp mvmng v1vn 2°nwvam °nha own Yy
NPINT *HYan 19°0 NIAYR ,ANIPI ,71A00 MAIN DY YW TI73 pYa YD
YINY 7230 NM0PTT LY PN ,pIn? 588G fPY0 M¥M NN 1707 1502 .0WNY
nYIn ANeaa [oN 20 701 77207 OX DI 3NN 249 mIna Y
ny ANIRIY AT 2¥HY IR 792297 (2R NN A R) 207 NP0 OX IR VD
TINY MIPRT NIRRT 77073 22577200 YW 7azn 3w nyIe vhY 0 IR YT RI0
NPWS 77207 PEYW 119°7m PRk 09I YN Y Jnn0a RIT DR P 7330 MR
N3P TOPIPIA T3 NPAITR AY°IN 1YY ,IDOKRT MW 71307 2y qo 226,11y 1D

.125 w73 vy ,van Zwieten, Disciplining the Directors 187 7’05 npo? 221

Gabriel Moss, No Compensation for Wrongful Trading— ;72w vopom 23 w”i ,aw 222
nyapw 7p°opY .Where did it All Go Wrong?, 30(4) INSOLVENCY INTELLIGENCE 49 (2017)
75w voPLM TKRY 236 W7 1277 IRT YT P12 D

Firew Tiba, Safe Harbor Carve-Out for Directors for ¥ 1p°ya ooywi 19n%w 01377 223
Insolvent Trading Liability in Australia and Its Implications, 53 U.S.F. L. Rev. 43 (2019);
Stacey Steele & lan Ramsay, Insolvent Trading in Australia: A Study of Court Judgments
2017 PIWwn An1ID1% OIpw P72 omea Lfrom 2004 to 2017, 27 INSOLVENCY L.J. 156 (2019)
Jason Harris, Director Liability for Insolvent Trading: Is the Cure Worse than the 3 X9
.Disease?, 23 AUSTL. J. CORP. L. 266 (2009)

,7T APYO L(CYI00IRA MMAnR pIn :19n%) Corporations Act 2001 (Cth) (Austl.)=% 588G ‘o 224
TI9n HW WRIA 2371 ,MPI0D MIPIYD YW NuTIoM 7930 03 913 WRY MRYIWS qyI0n XINW
JJRD AXINI PR ARYNT NP0 WK ,5.7B pna Division 3 073013 101237192 0°¥0» 0°D°Y0

"(a) a WX> Y1 37077 °3 79 ,°2I00IRA NN PINY 588G(1) 102 Y9037 )P vOPLR 225
person is a director of a company at the time when the company incurs a debt; and (b) the
company is insolvent at that time, or becomes insolvent by incurring that debt, or by
incurring at that time debts including that debt; and (c) at that time, there are reasonable
'o .grounds for suspecting that the company is insolvent, or would so become insolvent..."
"(a) the person is aware ax 19N WD NIPINA 217°1 ¥IIND 1207 °3 Jwnna 77 588G(2)
at that time that there are such grounds for so suspecting; or (b) a reasonable person in a
.like position in a company in the company's circumstances would be so aware"

S900IRA NN PN 588H o 226
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TRV Wl 73 227.0DWwni N2 IR PIDNT YW MWORA P71 NRT OYIR L,DOWI? D)
X2 09777, NIRIap X921, %W DPRIMHKRT NIIN YW XWINT X7 71207 10w
.0°WIIR X1 DA svva
MIT2 2PAIRTT ITOR? NI ANIT PPIVOIRT 70T ,0°15°1 DPINX 022727 N
73 VL3R IPPY,0°NW 02211791 NANII NP2 TN PPI0IRT T 03 293K 17070
INNPIW O»PENR 0PN 22RIRT 17077H 277207 228. 01K nYvaa IEN XN
VIW WYl XPNT PYI00IRT 7072 0 19YR AT 1707 AWITIWw Aposi 95 nX
pnma Lo Py 2 229595 oobuian XY 01502 07I%D NIP0D 237 RIM AN
I3 Y an PIAY LRI XY 299N 0I0PTT %3 11aNT 20172004 D2IWY onPa
nNINT TITY YW NPNPWHR NPPIN NO1UP,AT YR DY .onIWwaY 1YW 71377 N1vLa
MYIn2 I3 P32 DPINR 1M 0NYIAN N J1AMN 2017 W3 PIRY 017 NP0y
XI7 7D NYIN AM2ANAW 1IWR NOuY OX 2°NvanT AINA 7OM NPT JIVID
75D MY PYAY 701D NP [axn NR WL oMwyw 0vIvE vIplv onn
Wl yap pInn 2300000117 MR 1901 1T N930M L(ARIATD IR PI1DI)
MoK NP9I157 ,793AN7 2¥H IDWY 0151 NIADNA 2PLM?T 0IYR Pw amine
mann CwIR 07 5y M0 MWD Nucpl W ayhIn pCnmnt 7axn by yTn
19 0PIV 1AM 0 PIVY NYAP NN DR YIDY IN9I5°2 Y mRvyw
72%M DX DYDY 7702 77207 NI 9707 YW 15N R WIH ,pRon VI
ARTIA AXIYA PPIVOIX AN ,2020 273X ,ANPT 12WH 7ID TWRD 2311000
Yo *BY 0’0371 1707 LY .IPD MYIN2 P12 N1INRA 9707 Y5 R nwvwab

Australian Securities and ) n°270OIRT TI¥ NIT°°1 NIPXIY HIVOIRD NN PINY 588R 0 227
YW 012N DY NIRYA NPAITR ADYOR NIM19M0 NIRIA (Investments Commission—ASIC
lan Ramsay & Miranda Webster, ASIC Enforcement Outcomes: Trends IX3 .739wn "R
.and Analysis, 35 COMPANY & SEC. L.J. 289 (2017)

.11-3 w7 ,223 i 9 ,Steele & Ramsey 1X1 n1Ip°3 * RN N17307 119717 228

Paul James, lan Ramsay & Polat Siva, Insolvent Trading—An Empirical Study, 12 ;ow 229
.INSOLVENCY L.J. 210 (2004)

S9I00IRT NN PN 588GA(L) 0 230

"For the purposes of (but without limiting) :v21p >YMwoOIRT NMANA PIN? 588GA(2) "0 231
subsection (1), in working out whether a course of action is reasonably likely to lead to a
better outcome for the company, regard may be had to whether the person: (a) is properly
informing himself or herself of the company's financial position; or (b) is taking
appropriate steps to prevent any misconduct by officers or employees of the company that
could adversely affect the company's ability to pay all its debts; or (c) is taking appropriate
steps to ensure that the company is keeping appropriate financial records consistent with
the size and nature of the company; or (d) is obtaining advice from an appropriately
qualified entity who was given sufficient information to give appropriate advice; or (e) is
developing or implementing a plan for restructuring the company to improve its financial
.position"
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D°mvan NN 121 ,588GAAA Yo foI1 588GA 7°Yo *D? 0nvant N Y¥1 588G
DWTIN YW Jwn 5o It

PIN? 135 Y0 AMWNHT LDWNT NP0 AMINRT NWLWR XOT TIT 1)
91 W MoK ¥2Ip 1Ny nPone Mot Muwoa 1rusnh | TIPTTTIN NNann
1DIR2 7M2ANT M1 DR WDRY MLPITY YR LD Yy (reckless trading) MDA
YR 2IN2 136 7PY0 ,170%% 232.00wm% 21X P11 YW CMynwn 11570 MY 1oyw
XX NDDI MANT 1YL ,PPIVOIRT PIPA? ANIT2 ,NIDIX WK ,ANOWN AR
nNIW» 3393 1P ,7P N ARMA RIT 135 Yo 233.3mR 07pY P3In 71anT 10 oX
192 231 W 1297 MORY ANNTW ,NNTIRT IRHIT YINRH OX1I7 2w 2°vwnn
XITW PID°12 0¥IPIPN NP2 ANVIT AT Y0 03 03 1% In? vynd a1 2%wa
TNYWR 73977 11 03 ,7°) ANIRY 23471 DY RITWI D1POY 0°113°0 NV RO
7131 NY* AR NIWENRA ,AIIIPT 12WH N1 2WIIN AwwY 136—135 0°0°Y0 DX
235 ponwan §n

vOWMI N*2 YW Mason 1°7 PO AYaP1 135 H°Yo DWW oA AN 7390
:NPINRT YV 07NN NITIO N 2V LOWNI N2 THY 121,07 VIWY

"The essential pillars of the present section are as follows:

e the duty which is imposed by s 135 is one owed by directors to the
company (rather than to any particular creditors);

o the test is an objective one;

e it focuses not on a director's belief but rather on the manner in which a
company's business is carried on, and whether that modus operandi creates
a substantial risk of serious loss;

"Reckless nanow (1917133 nMana pan :72n%) Companies Act 1993 (N.Z.)"% 135 0 232
"A director of a company must not—(a) agree to the business of the :vy23p ,trading”
company being carried on in a manner likely to create a substantial risk of serious loss to
the company's creditors; or (b) cause or allow the business of the company to be carried on
.in a manner likely to create a substantial risk of serious loss to the company's creditors"

"A :y13p ,"Duty in relation to obligations" InIMSW 71217 1IA PN PNk 136 0 233
director of a company must not agree to the company incurring an obligation unless the
director believes at that time on reasonable grounds that the company will be able to
.perform the obligation when it is required to do so"

Lynne Taylor, Directors' Duties on Insolvency in New Zealand: X7 n1on 113M1% 234
,67 w7 22¥% ,Cooper 171y ; An Empirical Study, 28 N.Z.U. L. Rev. 171, 175, n. 22 (2018)
.69 '0D

COVID-19 Response (Further Management Measures) Legislation Act 2020, § 138B, 1 235
.Schedule 12 (N.Z.)
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e what is required when the company enters troubled financial waters is
what [was] accurately described as a 'sober assessment' by the directors,
we would add of an ongoing character, as to the company's likely future
income and prospects."236

WD YW nAo®d» A3IYa DY YD 0YpY 720 RIBR XA NNDHT NTIRI
0K 23750197 *10TY YR IOKRY THNn PHRN IO TN ,77a00 Yw 11vDi
YW M NI bW yom XAW ,7anR °BYD A2 gpwn Ml YR
TIMRA NI2I0 9272 0°D°Yo? 172 238.90m vanwna Y5 By 8% oMMwupIn
NPIvRIT Y TN NINR VORI 77N DY BMIVPTT PW NPLYOR NPT
nw>» IR 70 12 MIXI? PRY 5 239,7327007 739772 NINNDNMI NI [AW D3 VR
TOR MIOAY 72N ,VIDI .OPYR 0°2130 VOWAT N2 IR DNVPIIW DITO
N L(DPIRT YR IR) 0w DYDY XYY ,77aM7 YD NPIDIn NIl Miin
11 5w 1YY vOWNT N7 RIHR 240792077 1AW DY 3w T DY nawIn owin
PIn YW 05957 39kma 2%nwn 135 Yo ,AnnRY popiw ,Cooper (TIva 1191
WD Py MIwh noYon ADRW MIYENRI W Y 71aa% omPa awT nanm
241 1y
75 7Y Q1M 207 °DI07 MO 242.3p7pNn YN NIIDAN MO 13V 135 7PV

,175 'nya ,234 wrn v% ,Taylor o3 X7 .Mason v. Lewis [2006] NZCA 55, para. 51 236
NP3y AW 3 VPIN YO W MI0IT NIIPTA 21PN PI0VA YIn1 UDWAT N2 32 7D NIINT
.MIYIR H3Y IR WA — 1mwa

"Section 135, in effect, requires minimum standards of care, ) 176 'nya ,ow ,Taylor &1 237
skill and diligence of directors. A director must not only take reasonable steps to secure
access to adequate information about a company's financial position, but understand this
information and act on it as would a reasonable and prudent director in the particular
.(circumstances"

:191%) FXHT Fund Managers Ltd (in lig) v. Oberholster [2010] NZCA 197, para. 30 X7 238
"While s 135 is described in its heading as 'reckless trading', ) (FXHT Fund Managers 1>*1v
.(its essence is of a failure to exercise reasonable care in the particular circumstances"
‘DD, QW NN Y201 NPN0T *INAN? 0P PRPTIA oI @Yo 7970 1IN A 12
.30—29

Madsen-Ries v. Petera [2016] NZCA 103, paras. 19-20, 70; Sojourner v. Robb [2006] X7 239
.3 NZLR 808 (HC), para. 100; Benton v. Priore [2003] 1 NZLR 564 (HC), paras. 46, 53

"The place of the interests of creditors in the scheme of the Act is) 24 ‘oo ,ow ,Petera 11y 240
therefore clear. By protecting the interests of the company and shareholders, the general
directors' duties provisions indirectly protect creditors. The reckless trading provision in s
.(135 is expressed by reference to the risk of losses to creditors"

.48 '0D,67 W”71 ¥ ,Cooper 11y 241

S72°R1 44 700,236 W7 VY ,Mason 11y ,bwn? XY 242
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Stacey v. Watson [2017] NZCA 542, para. 91; Sturgess v. Dunphy [2014] ,>wn% %7 243
Latimer Holdings Ltd v. SEA Holdings NZ Ltd n1apya anvaw — NZCA 266, para. 138
XY PoYR NYIA YW Y95 Hw wpna YxIwe2 23mn7 Yy mvnk [2005] 2 NZLR 328 (CA)
182 w7 VY

Terence Arnold, Directors' Duties in an Insolvency or Near Insolvency 31X 11791 77°p0? 244
Situation and Remedies Available to Creditors (Lecture before the Judicial Colloquium
Hong Kong, Sept. 2015), www.hkcfa.hk/filemanager/speech/en/upload/142/Directors'%
20Duties%20in%20an%201nsolvency%200r%20Near%20Insolvency%20Situation%?20and
VDWNIT N2 VOIW YW 7771 2NN .%20Remedies%20Available%20t0%20Creditors.pdf
"The courts have identified a range of factors to :41 ‘o5 ,ow VT2 791 11 Sw PYyA
assist with determining whether a business risk was legitimate, including: (a) Whether the
risks were reasonably foreseeable. (b) Whether the risks were fully understood by those
whose funds were at risk. (c) Whether the directors acted consistently with orthodox
commercial practice. (d) Whether the directors relied on professional or expert advice or
other material. () Whether the directors went too far in attempting to trade their way out of
nrna bw »1¥1 X2 217V 072 w2 ,3pP0DR YW 1197 97 DX 0°Bpwn 198 0127w 235 .trouble”
POV ANNAN 2w 1NN A9V oY Aubnaa nap bw Phnn

Richard Geewiz Gee Consultants Ltd (in lig) v. Gee [2014] NZHC 1483, para. 106 X1 245
("The degree of overlap between ss 137 and 135 is accentuated in a case such as the
.present where the same allegations are made in support of both claims")

1 :7219) Installer Services (Hutt Valley) Ltd v. Colson [2019] NZHC 210, para. 87 X1 246
Mountfort v. Tasman Pacific Airlines of NZ Ltd [2005] NZHC n3yapya ,(Installer Services
514, para. 31 ("[Directors] are to be judged by a standard that is deferential to them in
assessing what a reasonable director would have known and done in the fog of uncertainty
that commonly attends business judgments. But if the applicant established against such
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test that the directors should (and, a fortiori, would) have known the company was
.insolvent, the premise of entitlement to trade with limitation of liability has gone")

"[T]he board of directors did not follow the process) 91 ‘op ,ow ,Installer Services 11y 247
prescribed by s 52 of the Act before authorising the distributions... This failure led to the
payment of distributions to shareholders when the company was insolvent. Apart from the
failure to provide a solvency certificate, it appears that the company kept no minutes of the
M .(reasons for the payments nor did it pass any resolutions for the distributions"
.(17.12.2016 ,1312 DOMB) 170 /3 PP 3421-01-15 (X”N *TIAM) 715 1va VPR N1°01°
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02 AR 71012 .contribution (if any) to the company's assets as the court thinks proper"
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UNCITRAL LEGISLATIVE GUIDE ON INSOLVENCY LAW— X7 .0°9R7W1/N°2700IR7
PART FOUR: DIRECTORS' OBLIGATIONS IN THE PERIOD APPROACHING INSOLVENCY
18-29 (2013), uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/leg-
"25. Under some laws, directors :21 ’»y2 ,0w ©792 X7 .guide-insol-part4-ebook-e.pdf
would need to show that they had taken appropriate steps to minimize any potential loss to
the company's creditors once they had concluded that the company would have difficulty
avoiding liquidation. Provided they can show that they took reasonable and objective
business decisions based on accurate financial information and appropriate professional
advice, they are likely to be able to rely on this as a defence even if those decisions turn out
n3IN52,2020 NIWNH 7T IR YW 7w A1TAM 03 IRD .to have been commercially wrong”
uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-11273 part_4
.ebook.pdf
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Uneasy Diminishing: Corporate Officer Liability in
the Vicinity of Insolvency

Amir N. Licht

When a business corporation finds itself in the vicinity of insolvency or is already
insolvent but insolvency proceedings have not yet commenced, its managers face a
legal challenge in addition to the business challenge that threatens the firm. In these
circumstances, the contours of which are always vague, Israeli law requires managers
to avoid harming creditors' interests. Some elements of this doctrine have been in
place in Israeli law for many years, and courts have recently begun to pay greater
attention to it, referencing the "zone of insolvency." The enactment of the Insolvency
and Economic Rehabilitation Law in 2018 further changed statutory law, with Section
288 to the Law imposing on the directors and the CEO a duty to diminish the scope of
insolvency even before insolvency proceedings commence. The central claim of this
article is that in close proximity to insolvency, a transformation in the purpose of the
corporation takes place with concomitant changes in its officers' duties of care and
loyalty. In this interim stage, until a creditor-appointed officer takes over the
company, they should change the company's business strategy from an entrepreneurial
strategy, which focuses on profits, to a custodial strategy, which focuses on protection
and caretaking with a view to resuming profit-oriented business activity. This is also
the meaning that should be given to the directors' duty to diminish the scope of
insolvency under Section 288. From this interpretation implications are derived for
the content of their duty of loyalty, to manage the company in good faith for the
benefit of the company, and the duty of care, which should be assessed substantively

by criteria of custodial judgment rather than according to the business judgment rule.
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