
„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó˙ÂÎÓÒ‰ ˙Ï‡˘· ÚÈ¯Î‰Ï ˙ÂÎÓÒ‰ — ˙Â¯¯Â·

83

™˙ÂÎÓÒ‰ ˙Ï‡˘· ÚÈ¯Î‰Ï ˙ÂÎÓÒ‰ — ˙Â¯¯Â·

Ï˘ ‰¯ÎÊÏ ˘„˜ÂÓ
Ï¢Ê È‚ÏÂËÂ‡ ¯„ÓÒ ßÙÂ¯Ù
‰ÏÂ‚„ ˙ÈËÙ˘ÓÂ ‡ÏÙ Ì„‡

™™¯‚Ó˘ ¯È‡Ó

ÌÈÈÈ„˙Ó‰ ÌÈ„„ˆ‰ ÔÈ· Í¯Ú˘ ÌÎÒ‰‰ ÍÂ˙Ó ‰ÏÂÚ ¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ Û˜È‰
Â˙ÂÎÓÒ È‰Ó ‰Ï‡˘· ËÈÏÁ‰Ï ˙ÂÎÓÒ ¨ÂÏ˘ ÔÈ„· Ï·Â˜ÓÎ ¨¯¯Â·Ï ÔÈ‡ Æ˙Â¯¯Â··
˙¯¯ÂÚ˙Ó‰ ‰Ï‡˘ ÏÎ Æ˘¯ÂÙÓ· ÌÈ„„ˆ‰ ÍÎÏ Â‰ÂÎÈÓÒ‰ ÔÎ Ì‡ ‡Ï‡ ¨‰Ù˜È‰ ‰ÓÂ
ÔÓ ‰ÏÂÚ˘ ÈÙÎ ÆÍÓÒÂÓ‰ ËÙ˘Ó‰–˙È· Ï˘ ÂÈ„ÈÏ ‰¯È·Ú‰Ï ¯¯Â·‰ ÏÚ ‰Ê ¯˘˜‰·
Ì˙‰„ ËÙ˘Ó‰–È˙· ¨¯Ó‡Ó· Ë¯ÂÙÓÎ ¨˙È¯·‰–˙Âˆ¯‡· ‰Â¯Á‡Ï ‰˙È˘ ‰˜ÈÒÙ‰
˙ÈÈ‚ÂÒ· ¯¯Â·‰ Ï˘ ÈÓÂÂËÂ‡‰ ÂÁÂÎ ÌÂÁ˙ ˙‡ ‰Ó–˙„ÈÓ· ‰Â¯Á‡Ï ·ÈÁ¯‰Ï ÌÈËÂ
Ì¯È·Ú‰Ï ‰·ÂÁ Â‡¯ ¯·Ú·˘ ‚ÂÒ‰ ÔÓ ÌÈ‡˘Â Â˙Ú¯Î‰Ï ¯È˙Â‰ÏÂ ¨˙ÂÎÓÒ‰
ÂÈ˙ÂÊÂÁÓ· ˙‚‰Â‰ ‰ÎÏ‰‰ ˙ÂÈ˙ÈˆÓ˙· ˙ÓÎÂÒÓ ¯Ó‡Ó‰ ˙¯‚ÒÓ· ÆËÙ˘Ó‰–˙È·Ï
˙ÂÈÂÁ˙Ù˙‰‰ Ï˘ ‰¯È˜Ò ˙‡·ÂÓ ÔÎÓ–¯Á‡Ï Æ¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ Û˜È‰Ï Ú‚Â·

Æ˙È¯·‰–˙Âˆ¯‡· ‰˜ÈÒÙ· ÔÈÂËÈ· ˙‡ Â‡ˆÓ ¯˘‡ ˙Â¯ÂÓ‡‰

‡Â·Ó

ÈÏ‡¯˘È‰ ÔÈ„‰ È‡¯· ¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ Û˜È‰ ∫‡ ˜¯Ù

ÈÏ‡¯˘È‰ ÔÈ„· ÍÂÒÎÒ‰ ˙¯„‚‰ ÔÙÂ‡ Æ±

øÂ˙ÂÎÓÒ ˙Ï‡˘· ÚÈ¯Î‰Ï ˙ÂÎÓÒ ˘È ¯¯Â·Ï Ì‡‰ Æ≤

 ÁÎÂÏ Â˙ÂÎÓÒ ˙Ï‡˘· ÚÈ¯Î‰Ï ÍÓÒÂÓ ÂÈ‡ ¯¯Â·‰ ÂÈÙÏ˘ ÏÏÎ· ÌÂÒ¯Î‰ ∫· ˜¯Ù

È‡˜È¯Ó‡‰ ÔÈ„· ‰˘„Á‰ ‰˜ÈÒÙ‰

˙Â‚˘‰Â ˙ÂÈ˘Â˜ ∫‚ ˜¯Ù

„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó ©
—± ¨®≤∞∞¥ ¨È‡Ó©

Æ‰˙¯ÊÚ ÏÚÂ ˙ÂÏÈÚÂÓ‰ ‰È˙Â¯Ú‰ ÏÚ ÈÂÏ ÏË „¢ÂÚÏ ˙Â„Â‰Ï ˘˜·Ó È‰ *

Æ±ππµ—±π∏≥ ÌÈ˘· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ‡È˘ **

                                            



¯‚Ó˘ ¯È‡Ó„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó

84

‡Â·Ó
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— "compétence-compétence" ÌÈ˙Ù¯ˆ‰ ÈÙ· ‰ÂÎÓ‰ ‰È‚ÂÒ — ¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ ÔÈÈÚ·
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‰Ó‚Ó ˙‡Ë·Ó‰ ¨˙È¯·‰–˙Âˆ¯‡· ‰Â¯Á‡Ï ‰˙È˘ ‰˘„Á‰ ‰˜ÈÒÙ‰ ˙‡ ¯Â˜Ò‡ Í˘Ó‰·
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The Law Quarterly ÔÂÚ·¯‰ Í¯ÂÚ Ì‚ ÈÎ ÌÈÏÂ‡‚ ÔÈ„–˜ÒÙ· ÛÈÒÂ‰ ¯�˘À‡ ËÙÂ˘‰
ÂÈÙÂ‡ ˙‡ µHeyman v. Darwins ÔÈÈÚ· ÔÈ„‰–˜ÒÙÏ ˙˘„˜ÂÓ‰ ‰¯È˜Ò· ˘È‚„Ó Review

∂∫Â¯ÓÂ‡· ¨˙Â¯¯Â·‰ ÌÎÒ‰ Ï˘ „ÁÂÈÓ‰
 
"If a party refuses to perform his obligations under a contract it is
obvious that he cannot ask that the other party should perform his
reciprocal obligations, but the obligation to submit to an
arbitration is reciprocal only to the other party's similar duty to
submit to arbitration, and has nothing to do with the other terms
of the contract."

Ì‰ÈÈ· ˙˜ÂÏÁÓ‰ ˙‡ ¯È·Ú‰Ï ÌÈ„„ˆ‰ ˙ÓÎÒ‰ Ï˘ ÌÈÈ„ÂÁÈÈ‰ ‰ÈÈÈÙ‡ÓÓ ‡ˆÂÈ ÏÚÂÙÎ
˙Â˘ÚÈ‰Ï ÍÈ¯ˆ ÂÊ ‰ÓÎÒ‰ ÈÎ ± ÛÈÚÒ· ˙Â¯¯Â·‰ ˜ÂÁ Ú·Â˜ ¨˙Â¯¯Â· Ï˘ Í¯„· ÔÂ¯˙ÙÏ
˙˙È¯Î ¯„‚· ‰È‰ ‰Ù–ÏÚ· ‰ÓÎÒ‰ Ì‚˘ ‰Ê Ô·ÂÓ· ˙È·ÈËÂËÈËÒÂ˜ ‰È‡ ÂÊ ‰˘È¯„ Æ·˙Î·
˙ÂÎÓ˙Ò‰ ˙ÚÂÓ ·˙Î· ‰‚ÂÚ ‡Ï ÂÊ ‰ÓÎÒ‰ ÈÎ ‰„·ÂÚ‰˘ ‡Ï‡ ¨ÌÈÊÂÁ‰ ÈÈ„ ÈÙ–ÏÚ ‰ÊÂÁ
ÌÈÏÂÎÈ ÌÈ‡ ·˙Î· Ô‚ÂÚ ‡Ï˘ ˙Â¯¯Â· ÌÎÒ‰· ÌÈ„„ˆ ∫˙Â¯¯Â·‰ ˜ÂÁ· ˙ÂÓÈÂÒÓ ˙Â‡¯Â‰ ÏÚ
Ï˘ „ÚÒ ˙Ó‚Â„ ¨·˙Î· Ô‚ÂÚ˘ ˙Â¯¯Â· ÌÎÒ‰· ÌÈ„„ˆ ˙Â˘¯Ï ÌÈ„ÓÂÚ‰ ÌÈÂ‚Ó· ¯ÊÚÈ‰Ï
ÛÈÚÒ· ¯„‚Â‰˘© ¢˙Â¯¯Â· ÌÎÒ‰¢Ï ÒÁÈÈ˙Ó‰ ¨˙Â¯¯Â·‰ ˜ÂÁÏ ®‡©µ ÛÈÚÒ ÈÙÏ ÌÈÎÈÏ‰ ·ÂÎÈÚ
¨‡ˆÂÈ Æ˙Â¯¯Â·‰ ˜ÂÁÏ ≤≥ ÛÈÚÒ ÈÙÏ ¯¯Â·‰ ˜ÒÙ ¯Â˘È‡ Â‡ ¨®·˙Î· ÌÎÒ‰Î Ï¢‰ ˜ÂÁÏ ±

 ∑Æ„·Ï· ÌÈÈÂˆÈÙ ˙ÚÈ·˙ ÌÂÈÎ ‡È‰ ¯ÙÂ‰˘ ‰Ù–ÏÚ· ÌÎÒ‰ È·‚Ï ‰ÙÂ¯˙‰ ÈÎ ¨ÔÎ Ì‡
Ï˘ Ì˙ÚÈÓÏ ÌÈÈÂÈÁ ÌÈ‰ ¯¯Â·‰ ˙Ú¯Î‰Ï ˙¯ÒÓ‰ ‰È‚ÂÒ‰ Ï˘ ËÂ¯ÈÙ‰Â ˙Â¯È‰·‰
˜ÂÈ„‰Â ˙Â¯È‰·‰ ˙ÂÎÊ· ÌÈÓÚË È˘ ‰ËÈÏ·‰ ∏È‚ÏÂËÂ‡ ÆÌ·È·Ò˘ ‰ÓÂ ˙Â‚˘‰Â ÌÈ¯ÂÚ¯Ú
‰ÈÁ·Ó ¨ÏÂÎÈ ÔÎ‡ ˙Â¯¯Â·Ï ¯ÒÓ˘ ‡˘Â‰ Ì‡ ÔÂÁ·Ï Ô˙È ÂÊ Í¯„· ¨˙È˘‡¯ ∫‰¯„‚‰·˘
Ï˘ Â˙ÂÎÓÒ ˙‡ ÌÂÁ˙Ï Ô˙È ÂÊ Í¯„· ¨˙È˘ πª¯¯Â· ˙Ú¯Î‰Ï ¯·ÚÂÓ ˙ÂÈ‰Ï ¨˙ÈËÙ˘Ó

                                            

ÆArthur L. Goodhart "Notes" 58 L. Q. Rev. (1942) 435 µ
Æ∂≥¥ ßÓÚ· ¨≥ ‰¯Ú‰ ÏÈÚÏ ¨ÌÈÏÂ‡‚ ÔÈÈÚ ∂

Æ≤∞ ®‡¢˘˙ ¨˙·Á¯ÂÓ ˙È˘ÈÏ˘ ‰¯Â„‰Ó© Ï‰ÂÂ ÔÈ„ — ˙Â¯¯Â· È‚ÏÂËÂ‡ ¯„ÓÒ ∑
Æ≤∂≤ ßÓÚ· ¨Ì˘ ∏

˘Ó˘Ï ÏÂÎÈ ÂÈ‡˘ ÔÈÈÚ· ˙Â¯¯Â· ÌÎÒ‰Ï Û˜Â˙ ÔÈ‡ ÈÎ Ú·Â˜ ˙Â¯¯Â·‰ ˜ÂÁÏ ≥ ÛÈÚÒ π
¨‰Ó‚Â„Ï ¨±¥∂ ®±©ËÏ „¢Ù ¨‚¯·ÓÂÏ· ß Ô‰Î ≤∞∑Ø∏≤ ‡¢Ú· ÆÌÈ„„ˆ‰ ÔÈ· ÌÎÒ‰Ï ‡˘Â
∑∂∞Ø∑π ı¢‚·Â ¨±≤∂≥ ®≤©‚È „¢Ù ¨·ÂÏ‡È¯·‚ ß ßÁ‡Â ‰„Â‰È ±∏∂Øµ∏ ‡¢Ú ˙Â·˜Ú· — ˜ÒÙ
ÈÙ–ÏÚ ˙‚ÂÓ‰ ˙Â¯ÈÎ˘· ÌÈ„„ˆ ÈÎ — ∏≤∞ ®≥©„Ï „¢Ù ¨‰„Â·ÚÏ Èˆ¯‡‰ ÔÈ„‰ ˙È· ß ÔÈÈ„
‰„·ÂÚ‰ Æ¯¯Â· È„ÈÏ Ô‚ÂÓ‰ ¯ÈÈ„‰ ÈÂÈÙ Ï˘ ‰Ï‡˘· ‰Ú¯Î‰‰ ˙‡ ¯ÂÒÓÏ ÌÈÏÂÎÈ ÌÈ‡ ˜ÂÁ
Ï˘ Â˙ÚÈ·˜Ï ÌÚË‰ Æ‰‡ˆÂ˙‰ ˙‡ ˙Â˘Ï È„Î ‰· ÔÈ‡ Â˙ÂÎÊ ÏÚ ‰‡˙‰Ï ÌÈÎÒ‰ ¯ÈÈ„‰˘
˙È˙˜È˜Á‰ ‰¯ËÓ‰ ˙‡ ÏÎÒÏ ‰ÏÂÏÚ ¯¯Â· È„ÈÏ ‰Ú¯Î‰‰ ˙¯ÈÒÓ ÈÎ ‡Â‰ ËÙ˘Ó‰–˙È·
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˘˜·Ï ‰ÏÈÚ — ˙Â¯¯Â·‰ ˜ÂÁÏ ®≥©≤¥ ÛÈÚÒ ÈÙÏ — ÍÎ· ‰È‰˙ ¨Â˙ÂÎÓÒÓ ‚Â¯ÁÈ Ì‡Â ¨¯¯Â·
 ±∞Æ¯¯Â·Ï Â¯ÈÊÁ‰Ï Â‡ Â˜˙Ï ¨ÂÓÈÏ˘‰Ï ¨Â˙ˆ˜Ó Â‡ ÂÏÂÎ ¨¯¯Â·‰ ˜ÒÙ Ï˘ ÂÏÂËÈ·

ÈÁ¯Ê‡ ÔÈÈÚ· Ô„‰ ËÙ˘Ó–˙È· ±±¨ËÙ˘Ó‰ È˙· ˜ÂÁÏ ·∑π ÛÈÚÒ Ï˘ ÂÈ˙Â‡¯Â‰ ÁÎÂÏ
¨È‡˘¯ ÔÎÂ ¨˙Â¯¯Â·Ï ¨Â˙ˆ˜Ó Â‡ ÂÏÂÎ ¨ÂÈÙÏ˘ ÔÈÈÚ ¯È·Ú‰Ï ¨ÔÈ„‰–ÈÏÚ· ˙ÓÎÒ‰· ¨È‡˘¯
˘Â·ÏÏ Ì‚ ‰ÏÂÎÈ‰ — ‡˘Â‰ ˙¯„‚‰ Æ˙Â¯¯Â·‰ È‡˙ ˙‡ ¯È„‚‰Ï ¨ÌÈ„„ˆ‰ ˙ÓÎÒ‰·
¯¯Â·Ï ‰˜Ó — ±≤ËÙ˘Ó‰–˙È· ÈÙÏ ˙Ú ‰˙Â‡· ‰˘Â¯Ù‰ ‰ÚÈ·˙‰ Ï‡ ˙ÈÏÏÂÎ ˙ÂÒÁÈÈ˙‰
˜ÒÙ ˙‡ ¯˘‡Ï ˙ÂÎÓÒ‰ ±≥Æ‰ÏÈÁ˙ÎÏÓ ˙Â¯¯Â·‰ ÌÂÈ˜ ÏÚ ÌÎÒÂ‰ ÂÏÈ‡Î ‡˘Â· ÔÂ„Ï ˙ÂÎÓÒ
Â˙Â‡Ï ˙È˜ÂÓ ¨®‰Ó‡˙‰·© ˙Â¯¯Â·‰ ˜ÂÁÏ ≤¥–Â ≤≥ ÌÈÙÈÚÒÏ Ì‡˙‰· ¨ÂÏË·Ï Â‡ ¯¯Â·‰
–˙È· È„È–ÏÚ ˙Â¯¯Â·Ï ¯·ÚÂ‰ ‡˘Â Ì‡ ¨Ï˘ÓÏ Æ˙Â¯¯Â·Ï ‡˘Â‰ ˙‡ ¯È·Ú‰˘ ËÙ˘Ó–˙È·
ËÙ˘Ó‰–˙È· Ï˘ Â˙ÂÎÓÒ· ¨ÈÓÚËÏ ¨ÌÈ‰ ‰ÏÂËÈ· Â‡ ˙‡ÊÎ ˙Â¯¯Â· ¯Â˘È‡ ¨ÔÂÈÏÚ‰ ËÙ˘Ó‰

Æ˙Â¯¯Â·‰ ˜ÂÁÏ ± ÛÈÚÒ· ¢ËÙ˘Ó ˙È·¢ ˙¯„‚‰· ¯ÂÓ‡‰ ˙Â¯ÓÏ ˙‡ÊÂ ¨ÔÂÈÏÚ‰
¨ÌÎÒ‰‰ ÈÙÏ ¯¯Â· ‰Ó˙‰ ‡ÏÂ ˙Â¯¯Â·Ï Â¯ÒÂÓÏ ÌÎÒÂ‰˘ ÔÈÈÚ· ÍÂÒÎÒ ÚÏ‚˙‰ Ì‡

 ±¥Æ¯¯Â·‰ ˙‡ ˙ÂÓÏ ¨ÔÈ„–ÏÚ· Ï˘ Â˙˘˜· ÈÙ–ÏÚ ¨È‡˘¯ ËÙ˘Ó‰–˙È·

øÂ˙ÂÎÓÒ ˙Ï‡˘· ÚÈ¯Î‰Ï ˙ÂÎÓÒ ˘È ¯¯Â·Ï Ì‡‰ Æ≤

¯·„· Â‡ ÌÎÒ‰‰ Û˜Â˙ ¯·„· ‰Ú¯Î‰‰ ¨ÂÏˆ‡ ˜ÒÙ˘ ÈÙÎÂ ¨ÂÈ¯·„ ˙È˘‡¯· ¯ÎÊÂ‰˘ ÈÙÎ
˙ÂÎÓÒ ¯¯Â·Ï ÔÈ‡ ±µÆËÙ˘Ó‰–˙È· Ï˘ Â˙ÂÎÓÒ· ˜¯Â Í‡ ‰È‰ ÂÙ˜È‰Ï ˙˙Ï ˘È˘ ˘Â¯ÈÙ‰

                                            

˜ÂÁ Ï˘ Â„ÂÒÈ· — ˙¯Á‡ ‰Ó‚Â„·Î — Â‡ ¯ÈÈ„‰ ˙‚‰ ˜ÂÁ Ï˘ Â„ÂÒÈ· ˙ÁÂÓ‰ ˙È¯Â·Èˆ‰
¯Â˙ÈÂÂÏ ÌÂ˜Ó ÌÈ¯È˙ÂÓ ÌÈ‡Â ÏÏÎ‰ Ï˘ Ò¯ËÈ‡ ÏÚ ÌÈÈ‚Ó ‰Ï‡ ÌÈ˜ÂÁ ÆÌÈ¯ÂËÈÙ ÈÈÂˆÈÙ
¨˙ˆ· ·˘ÂÓ „ÚÂ ß Û¯Ò‡ ≥≥≤Ø∏∑ ‡¢Ú¯· Â‡¯ ÌÏÂ‡ ÆÂÈ˙ÂÈÂÎÊ ÏÚ ¯·„· Ú‚Â‰ Ë¯Ù‰ Ï˘
‰˘˜·· ÔÂÈ„Ï Ì„˜˘ ¨ı¢‚·· ÔÂÈ„· ÈÎ ˜ÒÙ Ì˘ ¨®Û¯Ò‡ ÔÈÈÚ ∫ÔÏ‰Ï© ∏≥π ®≥©‡Ó „¢Ù
Â¯ÒÓ Ì˘ ÌÎÂÒ˘ ¯„ÒŒ‰ ÈÙÏÂ ¨˙‚ÂÓ ˙Â¯ÈÈ„ Ï˘ ‰ÚË ‰˙ÏÚÂ‰ ‡Ï ¨¯ÂÚ¯Ú ˙Â˘¯Ï
ÏÂÎÈ ÂÈ‡ ÔÈÈÚ‰˘ ‰ÚË· ÚÓ˘È‰Ï ÏÎÂÈ ‡Ï ˘˜·Ó‰ ÍÎÈÙÏÂ ¨˙Â¯¯Â·Ï ÌÈÎÂÒÎÒ‰
Û¯Ò‡ ÔÈÈÚÓ ˜ÈÒ‰Ï Ô˙È Ì‡ ˜ÙÒ ‰ÏÚÓ ¨∑ ‰¯Ú‰ ÏÈÚÏ ¨È‚ÏÂËÂ‡ Æ˙Â¯¯Â·Ï ¯ÒÓÈ‰Ï
Û˙Â˘ È‡Â ¨˙‚ÂÓ ˙Â¯ÈÈ„· ˙Â¯¯Â·· ÔÂÈ„ ÔÈÈÚ· ˙È˙ÎÏ‰ ‰ÎÏ˘‰ ˙ÂÏÚ· ˙Â˜ÒÓ Ï¢‰

Æ‰È˙Â˜ÙÒÏ
ÏÂËÈ· ‰È¯Á‡ ˙¯¯Â‚ ˙ÂÎÓÒÓ ‰‚È¯Á ÏÎ ‡Ï ÈÎ ¢ÏÂËÈ·Ï ‰˘˜·¢ Ï˘ ÔÂ˘Ï Ô‡Î È˙Ë˜ ±∞

ÆÌ˘ ¨Û¯Ò‡ ÔÈÈÚ· ÔÈ„‰–˜ÒÙ Â‡¯ ÆÈËÓÂËÂ‡
Æ±π∏ Á¢Ò ¨±π∏¥–„¢Ó˘˙‰ ¨˛·ÏÂ˘Ó ÁÒÂ¸ ËÙ˘Ó‰ È˙· ˜ÂÁ ±±

Æ≤π ®¥©ËÏ „¢Ù ¨Ò¯Ù ß ÔÓËÈÂ¯ ≥¥¥Ø∏≥ ‡¢Ú ±≤
Æ±π∏¥–„¢Ó˘˙‰ ¨˛·ÏÂ˘Ó ÁÒÂ¸ ËÙ˘Ó‰ È˙· ˜ÂÁÏ ®‚©∑π ÛÈÚÒ Ï˘ ‡˘È¯ ±≥

Æ˙Â¯¯Â·‰ ˜ÂÁÏ ∏ ÛÈÚÒ ±¥
®±©·Î „¢Ù ¨Ó¢Ú· ÁÏÓ‰ ÌÈ ÈÏÚÙÓ ß Ô˘ÈÈ¯ÂÙ¯Â˜ ÒËÈÈ‚¯‚‡ Ô˘˜¯ËÒÂ˜ ∑±Ø∂∏ ‡¢Ú· ±µ
˙Â˜ÂÓÚ‰ ˙Â¯È˙Ò‰ ÈÎ ˜ÒÙ Ì˘ ÆÌÎÒ‰· ÏÏÎ˘ ˙Â¯¯Â· È‡˙ Ï˘ ÂÙ˜Â˙ ÔÈÈÚ ÔÂ„È ¨∂πµ
Â·Â¯ÈÒÏ ˜ÈÙÒÓ ÌÚË ˙ÂÂ‰Ó ÔÂ„È‰ ÌÎÒ‰‰ È·‚Ï ˙Â¯Ú¯ÚÓ‰ Ï˘ Ô˙Â‚‰˙‰· ˙ÂÎ˘ÂÓÓ‰Â
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Â· ‰ÏÂÏÎ˘ ÌÎÒ‰· ¯·Â„Ó˘ ÔÈ· ¨Û˜Â˙Ï ÒÎ ˙Â¯¯Â·‰ ÌÎÒ‰ Ì‡ ‰Ï‡˘· ÚÈ¯Î‰Ï
˙·˙ÂÎ ÍÎ ÏÚ ±∂Æ¯˙ÂÈ ·Á¯ ÔÎÂ˙ ÏÚ· ‰ÊÂÁ· ‰È˙· ¯·Â„Ó˘ ÔÈ·Â ˙Â¯¯Â·Ï ‰ÓÎÒ‰‰

 ±∑∫È‚ÏÂËÂ‡

Ì‡ Ô‰ øÂÓˆÚ ¯¯Â·Ï Â˙ÂÎÓÒ Û˜È‰ ¯·„· ‰Ú¯Î‰‰ ˙¯ÈÒÓ· ˘È ÌÚË ‰ÊÈ‡¢
¢ø˙ÂÎÓÒ ÂÏ ÔÈ‡˘ ËÈÏÁ‰ ‰Ó ÁÂÎÓ — ˙ÂÎÓÒ ÂÏ ÔÈ‡˘ ‰˜ÒÓÏ ÚÈ‚È

¨˙ÂÎÓÒ‰ ˙ÚË ˙ÈÏÚÂÓ Ô„ÂÒÈ ÏÚ˘ ˙Â„·ÂÚÏ ÒÁÈÈ˙‰Ï È‡˘¯ ¯¯Â·‰ ÈÎ Ï·Â˜Ó ¨‰Ê ÌÚ
 ±∏∫ÔÓÒÂÊ È¯·„Ï Ì‚ ÍÎ ÆÔ‰· ÔÂ„ÏÂ

ÏÁ‰ ˜ÂÁ‰ ¯·„·Â ˙Â„·ÂÚ‰ ¯·„· ˜ÒÂÙ‰ ‡Â‰ ¯¯Â·‰˘ ¨‡Â‰ ÏÂ„‚ ÏÏÎ¢
Í‡ ÆÂ˙¯˜· Ë·˘ ˙Á˙ ¯¯Â·‰ ˙ËÏÁ‰ ˙‡ ¯È·ÚÓ ËÙ˘Ó‰ ˙È· ÔÈ‡Â Ô‰ÈÏÚ
Â˙ÂÎÓÒ ‰ÈÂÏ˙ ‰·˘ ‰„·ÂÚ Ì‚ ˙ÈÓ ‰Ú¯Î‰Ï ˙Â„ÓÂÚ‰ ˙Â„·ÂÚ‰ ÌÚÂ ˘È
Â·˘ ‰ÊÂÁ‰ Ì‡ Â‡ ¨ÔÈ¯¯Â· ¯Ë˘ ÏÏÎ· Í¯Ú Ì‡ ‰„·ÂÚ‰ ÔÂ‚Î ¨¯¯Â·‰ Ï˘
ÂÁÂÎ ‰ÙÈ ÈÎ ¨‰Ê ‰¯˜Ó· ¯¯Â·‰ ˜ÒÂÙ˘Ó ÆÏÏÎ· ‰ÙÈ ˙Â¯¯Â·‰ ÛÈÚÒ ÏÂÏÎ
ÈÎ ¨ÂÓˆÚ ˙ÂÎÓÒ ¯·„· ˜ÒÂÙ ‡ˆÓ ¨ÌÈ„„ˆ‰ ˙‡ ·ÈÈÁÓ ‡Â‰Â ‰ÊÂÁ‰ Ï˘
È¯‰ ¨ÏË· ‰ÊÂÁ‰ ÈÎ ¯¯Â·‰ ˜ÒÂÙ˘Ó ¨È˘ „ˆÓ Æ˙ÂÎÓÒ ÂÏ ÔÈ‡ ‰ÊÂÁ ÔÈ‡·
ÂÁÂÎ ˙‡ ¯¯Â·‰ ·‡Â˘ ÔÈÓ ¨ÔÎ Ì‡ ª‡ˆÓ· ÔÈ¯¯Â·‰ ¯Ë˘ Ì‚ ÔÈ‡ ‡ÏÈÓÓ
‰ÈÂÏ˙ Ô‰·˘ ˙Â„·ÂÚ‰ ˙ÚÈ·˜ ÈÎ ¨ÂÏ ‰Ï‚Ó ‰Ê ‰¯˜Ó øÏÏÎ· ˜ÂÒÙÏ
„ÂÒÈ ˙Â˘Ó˘Ó‰ ˙Â¯Á‡ ˙Â„·ÂÚ ˙ÚÈ·˜ ÔÈ„Î ‰È„ ÔÈ‡ ¨¯¯Â·‰ ˙ÂÎÓÒ

Æ¯¯Â·‰ ˜ÒÙÏ
ÈÎ ‰ÚÓ˘Ó ÔÈ‡ ¨ßÂ˙ÂÎÓÒ ÏÚ ÂÓˆÚ· ËÈÏÁ‰Ï ÍÓÒÂÓ ¯¯Â· ÔÈ‡ß ¨‰¯ÓÈÓ‰
ÌÈÏÂÎÈ ¨˙È˘‡¯ ÆÂ˙ÂÎÓÒÏ ˙ÂÚ‚Â‰ ˙Â„·ÂÚ· ËÈÏÁ‰ÏÓ ÚÂÓ ¯¯Â·‰
¨ÔÈËÂÏÁÏ ‰Ï‡ ˙Â„·ÂÚ· Ì‚ ˜ÂÒÙÏ ¯¯Â·‰ ˙‡ ˙Â˘¯‰Ï ÔÈ„‰ ÈÏÚ·
˙È·Â ¨¯¯Â·‰ ˙ÂÎÓÒ ˙ÚÈ·˜Ï ˙Â¯¯Â· ¯Ë˘ Í¯Ú È¯‰ ¨ÔÎ Â˘Ú˘ÓÂ
‰Ê ‰¯˜Ó· ªÔÈ¯¯Â· ¯Ë˘ ÏÎÏ ÒÁÈÈ˙Ó ‡Â‰˘ Ì˘Î ÂÈÏ‡ ÒÁÈÈ˙È ËÙ˘Ó‰
ÔÈ¯¯Â· ¯Ë˘ ÔÈ‡· Ì‚ ÌÏÂ‡ Æ‰Ï‡ ˙Â„·ÂÚ· Ì‚ ÈÙÂÒ‰ ˜ÒÂÙ‰ ‡Â‰ ¯¯Â·‰

                                            

˙È¯ÂÊ‡‰ ‰ˆÚÂÓ‰ ß ‰¯·ß‚ ¥¥µØ∏∞ ‡¢Ú Ì‚ Â‡¯ Æ˙Â¯¯Â·‰ ˙ÚËÏ ˜˜ÊÈ‰Ï ËÙ˘Ó‰–˙È· Ï˘
Æ®‰¯·ß‚ ÔÈÈÚ ∫ÔÏ‰Ï© ¥≤∑ ¨¥≤± ®±©ÊÏ „¢Ù ¨Ô‡˘ ˙È· ˙Ú˜·

Â¯ÙÒÏ µ∑ ÛÈÚÒ ˙Â·˜Ú· Æµ∞ ‚ Ê¢Ó˘˙ Ó¢Ù ¨Ó¢Ú· Ú„Ó ß Ó¢Ú· ‰‚‰ ≥∞µØ∏∂ ®‡¢˙© ‡¢Ú ±∂
¯˘‡Î ÈÎ ÔÎ–Ì‚ ¯Ó‡ Ì˘ ¨®·¢Î˘˙ ¨˙·Á¯ÂÓ ‰ÈÈ˘ ‰¯Â„‰Ó© ˙Â¯¯Â· ÈÈ„ ¨ÔÓÒÂÊ Ï‡ÂÈ Ï˘
Â˙ÂÎÓÒÏ ¯ÂÒÓ ÔÈÈÚ‰ Ì‡ ÂÓˆÚ· ˜ÂÒÙÏ È‡˘¯ ‰Ï‰ ‰È‰È ‡Ï ¨¯¯Â·‰ ÈÙÏ ‡·ÂÈ ÔÈÈÚ‰
‰È˙Ï ‰ÎÈ¯ˆ ÂÊ ‰ÎÓÒ‰Â ¨ÍÎÏ Ì‚ ÍÓÒÂ‰ Ì‰·˘ ÏÏÎ‰ ÔÓ ÌÈ‡ˆÂÈ ÌÈ¯˜Ó Ì˙Â‡· ‡Ï‡

ÆÔÈ¯¯Â·‰ ¯Ë˘· ˙„ÁÂÈÓ
Æ≤∂≥ ßÓÚ· ¨∑ ‰¯Ú‰ ÏÈÚÏ ¨È‚ÏÂËÂ‡ ±∑
Æ±∑∞ ÛÈÚÒ· ¨±∂ ‰¯Ú‰ ÏÈÚÏ ¨ÔÓÒÂÊ ±∏
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È‡˘¯ Ì‚ È‡˘¯ ¨Â˙ÂÎÓÒ ÏÚ ËÈÏÁ‰Ï ¯¯Â·‰ Ï˘ ÂÁÂÎ ˙‡ ˘Â¯ÈÙ· ‰ÙÈÈÓ‰
‰È‡ ÂÊ ‰ÚÈ·˜˘ ‡Ï‡ ¨Â˙ÂÎÓÒ ˙Ú·Â Ô‰Ó˘ ˙Â„·ÂÚ‰ ˙‡ ÚÂ·˜Ï ¯¯Â·‰
‰È‰È ¨ÔÎ ‰˘Ú Ì‡Â ËÙ˘Ó‰ ˙È· ÈÙÏ ‰· ¯ÂÙÎÏ ÔÈ„ ÏÚ· È‡˘¯ ÈÎ ¨˙ÈÙÂÒ
˙‡ ÔÂÁ·Ï ¨ÂÈÙÏ Â‡·ÂÈ˘ ˙ÂÈ‡¯‰ ÈÙÏ ¨·ÈÈÁ ¯·„· Ô„‰ ËÙ˘Ó‰ ˙È·
‰È‰ Ì‡ ‡Ï‡ ·ÈÈÁÓ ˜ÒÙ‰ ÔÈ‡ ª¯¯Â·‰ ˙ÂÎÓÒ ˙‡ ˙ÂÚ·Â˜‰ ˙Â„·ÂÚ‰
¢ÆËÙ˘Ó‰ ˙È· ˙ÈÙÂÒ Ú·Â˜ ‰Ê È‡˙ Ï˘ ÂÓÂÈ˜ ˙‡Â ¨Â˙˙Ï ÍÓÒÂÓ ¯¯Â·‰

˛¯Â˜Ó· ‰È‡ ‰˘‚„‰‰¸

ß ÁÈ˘Ó ÔÈÈÚ· Ì‚ ®Ê‡ Â¯‡Â˙Î© ÔÓÒÂÊ Ï‡ÂÈ ‡È˘Ï ‰˘Ó‰ ¯Ó‡ ‰ÓÂ„ ÁÂ¯· ÌÈ¯·„
±π∫ÚÈ·¯

 
ÏÂÏ˘È Ì‡ ªÛ˜Â˙–¯· ˙Â¯¯Â· ÌÎÒ‰Ó ˙Ú·Â ¯¯Â· Ï˘ ËÂÙÈ˘‰ ˙ÂÎÓÒ¢
ÍÓÒÂÓ ‰È‰ ‡Ï˘ ‡ˆÂÈ ¨˙Â¯¯Â·‰ ÌÎÒ‰ ÏÈÎÓ‰ ‰ÊÂÁ Ï˘ ÂÙ˜˙ ¯¯Â·‰
ÏÂÎÈ ÂÈ‡ ‡ÏÈÓÓÂ ¨ÔÂ„Ï È‡˘¯ ÂÈ‡ ¨˙Â¯¯Â· ÌÎÒ‰ ÔÈ‡· ÔÎ˘ ¨ÍÎÏ

¢ÆÆÆ‰ÏÈÏ˘Ï ‡Ï Û‡ ¨‡Â‰ Â˙ÂÎÓÒ· ÚÈ¯Î‰Ï

˙‡ ˙Â¯ˆÂÈ‰ ˙Â„·ÂÚ· ÔÂÈ„ ÔÈ·Ï ˙ÂÎÓÒ‰ ÌˆÚ È·‚Ï ‰ËÏÁ‰ ÔÈ· ‰Á·‰‰ ÔÈÈÚÏ
ÔÈÈÚ· ÔÈ„‰–˜ÒÙ· ®Ê‡ ‰¯‡Â˙Î© ˙¯ÂÙ–Ô· ÌÈ¯Ó ‡È˘Ï ‰˘Ó‰ È¯·„ Ì‚ Â‡¯ ¨˙ÂÎÓÒ‰

≤∞∫‰¯·ß‚
 

˙ÈÙÂÒ ÚÈ¯Î‰Ï ˙ÂÎÓÒ ¯¯Â·Ï ‰˙ÈÈ‰ ‡Ï˘ ÈÏ‡È¯‡ „¢ÂÚ È˙Ú„Ï ˜„Âˆ¢
‡Â‰ ¯Â·Ò Ì‡ Í‡ ¨®‰ÊÂÁÏ ∏ ßÒ© ß˙Â¯¯Â·‰ ÌÎÒ‰ß Ï˘ Â˘Â¯ÈÙ ˙Ï‡˘·
˙ÂÚË Ê‡ ÈÎ ¨‰· Â˙„ÓÚ ÚÂ·˜ÏÂ ‰Ï‡˘· ÔÂ„Ï Û‡ ¯¯Â·Ï ‰È‰ ¯ÂÒ‡˘

¢ÆÂ„È·

˙ÂÙÏ È‡˘¯ ‡Â‰ ¨¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ ˙Ï‡˘ ˙Â¯¯Â·‰ ÍÏ‰Ó· ˙¯¯ÂÚ˙Ó ¯˘‡Î
‰ÈÚ·‡· ˙ÂÙÏ ¯¯Â·Ï ÚÈˆ‰Ï È‡˘¯ ¯¯Â·‰ ˙ÂÎÓÒ ÏÚ ˜ÏÂÁ‰ „ˆ  ≤±Æ‰ÈÚ·‡· ËÙ˘Ó‰–˙È·Ï
ÈÙÏ ÏÂËÈ· ˙˘˜·· ÔÎÓ–¯Á‡Ï Â‡ È˙¯‰ˆ‰ ÔÈ„–˜ÒÙÏ ‰˘˜·· ËÙ˘Ó–˙È·Ï ÂÓˆÚ· ˙ÂÙÏ Â‡

Æ˙Â¯¯Â·‰ ˜ÂÁÏ ≤¥ ÛÈÚÒ
˙ÈÈ‚ÂÒ· ÌÈ„„ˆ‰ ÔÈ· ÌÎÒ‰ ¯„Ú‰· ¨ÏÈÚÏ Ë¯ÂÙÓÎ ¨ÏÁ Ô‡Î ¯ÂÓ‡‰ ÏÎ ¨¯·„ Ï˘ Â¯˜ÈÚ

 ≤≤Æ˙ÂÎÓÒ‰ ˙ÚË· Ì‚ ÔÂ„Ï ¯¯Â·‰ ˙‡ ÍÈÓÒ‰Ï ¯ÂÓ‡Î ÌÈÏÂÎÈ ÌÈ„„ˆ‰ ÔÎ˘ ¨˙ÂÎÓÒ‰

                                            

Æµ∑¥ ¨µ∑≤ ®≤© ‰Î „¢Ù ¨ÚÈ·¯ ß ÁÈ˘Ó ±≥∞Ø∑± Ú¢¯· ±π
Æ¥≤µ ßÓÚ· ¨±µ ‰¯Ú‰ ÏÈÚÏ ¨‰¯·ß‚ ÔÈÈÚ ≤∞

Æ˙Â¯¯Â·‰ ˜ÂÁÏ ≤ ÛÈÚÒÏ ˙ÙÒÂ˙· ÊË ÛÈÚÒ ≤±
ÂÏˆ‡ ‚‰Â‰ ÔÓ ‰Â˘ ÔÂ¯˙Ù ‰‡ˆÓ ¢˙ÂÎÓÒ ÏÚ ËÈÏÁ‰Ï ˙ÂÎÓÒ‰¢ ˙ÈÈ‚ÂÒ ÈÎ ¯ÈÎÊ‰Ï ÈÂ‡¯ ≤≤
®UNCITRAL Model Law on International Commercial Arbitration© ¢‰Ó‚Â„Ï ˜ÂÁ¢·



¯‚Ó˘ ¯È‡Ó„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó

90

˙Ï‡˘· ÚÈ¯Î‰Ï ÍÓÒÂÓ ÂÈ‡ ¯¯Â·‰ ÂÈÙÏ˘ ÏÏÎ· ÌÂÒ¯Î‰ ∫· ˜¯Ù
È‡˜È¯Ó‡‰ ÔÈ„· ‰˘„Á‰ ‰˜ÈÒÙ‰ ÁÎÂÏ Â˙ÂÎÓÒ

¨ÈÓÚËÏ ¨Ô˙È ‰Â¯Á‡‰ ˙Ú‰ ÔÓ ˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ ‰˜ÈÒÙ·
ÏÚ ÌÈÏÁ‰ ÌÈ‚ÈÈÒ ÔÈÈÚ· ¯¯Â·Ï ¯ÂÒÓ‰ ˙Ú„‰–ÏÂ˜È˘ ˙·Á¯‰ Ï˘ ‰Ó‚Ó· ÔÈÁ·‰Ï
‰Ú¯Î‰ ‰Â„È ≤≥Pacificare v. Jeffrey Book ˙˘¯Ù· ÆÂÈÙÏ ˙ÂÎ¯Ú‰ ˙ÂÈÂÈÈ„˙‰‰
ÏÚ ‰Ï·‚‰ ‰¯Â‡ÎÏ ÏÈËÓ ˙Â¯¯Â·‰ ÛÈÚÒ Ì‰·˘ ÌÈ¯˜Ó· ¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ ‰ÈÈÚ˘
ÔÈ·Ï ÌÈ‡ÙÂ¯‰ ÔÈ· ‰ÊÂÁ· ˙ÈÏÏÎ ‰È˙ ‰Â„È ‰¯ÂÓ‡‰ ‰˘¯Ù· Æ¯¯Â·‰ Ï˘ Â˙Ú„–ÏÂ˜È˘
ÌÈÈÂˆÈÙ‰ ÌÂÎÒÏ ‰¯˜˙ ‰Ú·˜ ÈÎ ‰ÏÚ ‰ÓÓ˘ ¨˙Â‡È¯· ÁÂËÈ· ÏÚ „˜ÙÂÓ‰ ÈË¯Ù „È‚‡˙
„ÂÚ Â· ÌÈÈ¯˜ÈÚ ÌÈË¯Ù Ï‡ ¯˘‡ ¨¯ÂÓ‡‰ ‰¯˜Ó· ËÈÏÁ‰ ËÙ˘Ó‰–˙È· Æ˜ÂÒÙÏ Ô˙È ‰È‰È˘
‚ÈÈÒ‰ Û‡–ÏÚ ÌÈÏ„‚ÂÓ ÌÈÈÂˆÈÙ ˜ÈÚ‰Ï ÏÎÂÈ Ì‡ ËÈÏÁÈ˘ ‡Â‰ ÂÓˆÚ ¯¯Â·‰ ÈÎ ¨·Â˘

Æ˙Â¯¯Â·‰ ÛÈÚÒ·˘
Í˘Ó‰· ¯˙ÂÈ ·¯ ËÂ¯ÈÙ· ÒÁÈÈ˙ ‰ÈÏ‡ Û‡ ¯˘‡ ≤¥¨Howsam v. Dean Witter ˙˘¯Ù·
¯¯Â·Ï ÈÎ ¯·Ò ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Æ˙ÂÚ˜˘‰ ıÚÂÈ ÔÈ·Ï ÁÂ˜Ï ÔÈ· ÍÂÒÎÒ ÔÂ„È ¨ÌÈ¯·„‰
¯˘‡ ˙Â¯¯Â·‰ ˙Â˜˙· ‰ÏÂÏÎ‰ ‰‡¯Â‰ Ï˘ ‰˙ÏÂÁ˙ ÔÈÈÚ· ËÈÏÁ‰Ï ˙ÂÎÓÒ‰ ˘È ÂÓˆÚ

Æ˙Â¯¯Â· ÈÎÈÏ‰ ˙ÁÈ˙ÙÏ ÔÓÊ ˙Ï·‚‰ ˙Ú·Â˜
‰Ú·Â˙· ˙Â¯¯Â· Ï˘ ‰¯˜Ó — ≤µGreen Tree v. Lynn W. Bazzle ˙˘¯Ù·
Ï˘ ÂÈ„ÈÏ ˙È‚ÂˆÈÈ ˙Â¯¯Â· ÌÈÈ˜Ï ˙ÂÎÓÒ‰ ˙Ï‡˘· ‰Ú¯Î‰‰ ‰¯·ÚÂ‰ ·Â˘ — ˙È‚ÂˆÈÈ

Æ¯¯Â·‰

                                            

United Nations Commission on© ÈÓÂ‡Ï–ÔÈ· ¯ÁÒÏ Ì¢Â‡‰ Ï˘ ‰„ÚÂÂ‰ È„È–ÏÚ Ï·˜˙‰˘
Ì„˜Ï „ÚÂ ¢‰Ó‚Â„Ï ˜ÂÁ¢‰ Æ±π∏µ ÈÂÈ· ≤±–· ®International Trade Law – UNCITRAL
Ï˘ Â˙ÂÎÓÒ· Ô„ ¢‰Ó‚Â„Ï ˜ÂÁ¢Ï ¥ ˜¯Ù· ±∂ ÛÈÚÒ Æ˙ÂÂ˘‰ ˙Âˆ¯‡‰ Ï˘ ‰˜È˜Á· ˙Â„ÈÁ‡
"The arbitral tribunal may ∫ÈÎ ¨¯˙È‰ ÔÈ· ¨Ì˘ Ú·˜Â ¨˙eËÈÙ˘‰ ˙ÈÈ‚ÂÒ· ËÈÏÁ‰Ï ¯¯Â·
rule on its own jurisdiction, including any objections with respect to the

existence or validity of the arbitration agreement." http://www.uncitral.org/en-

index.htm (2.4.2004)

Pacificare Health Systems Inc. et al. Petitioners v. Jeffrey Book et al., 538 U.S. ≤≥
Æ®Pacificare ˙˘¯Ù ∫ÔÏ‰Ï© 401, 123 S. Ct. 1531 (2003)

Karen Howsam etc. Petitioner v. Dean Witter Reynolds Inc., 537 U.S. 79, 123 S.Ct. ≤¥
Æ®Howsam ˙˘¯Ù ∫ÔÏ‰Ï© 588 (2002)

Green Tree Financial Corp. & NKA Conseco Finance Corp. Petitioners v. Lynn W. ≤µ
˙˘¯Ù ∫ÔÏ‰Ï© Bazzle et al., 539 U.S. 444, 123 S. Ct. 2402, 156 L. Ed. 2d 414 (2003)

Æ®Green Tree
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˙ÂÈÂÁ˙Ù˙‰Ï ˘È„˜Ó ≤∞∞≥ ıÈ˜Ó International Arbitration News Ï˘ ÔÂÈÏÈ‚‰
Ï˘ ‡È˘‰ Ô‚Ò ÂÈ‰˘ ¨ÔÂËÒÂ· ˙ËÈÒ¯·ÈÂ‡Ó William Park Ï˘ ¯Ó‡Ó ‰Ï‡ ˙ÂÈËÂÙÈ˘
Ï˘ ˙ÂÈ˙¯Â˜È·‰ ÂÈ˙Â¯Ú‰ Ï‡ Ì‚ ·Â˘‡ Í˘Ó‰· ÆÔÂ„ÂÏ· ˙Â¯¯Â·Ï ÈÓÂ‡Ï–ÔÈ·‰ ËÙ˘Ó‰–˙È·

 ≤∂ÆÂÊ ‰˜ÈÒÙ ÏÚ Park

ËÈÏÁÓ˘ Ì¯Â‚‰ ÈÓ ˙ÈÈÚÓ‰ ‰Ï‡˘Ï ÌÈÒÁÈÈ˙Ó Ï¢‰ ÔÈ„‰–È˜ÒÙ ˙˘ÂÏ˘ ¨¯ÂÓ‡Î
ÌÈ„È‚‡˙ Ï˘ ÌÈÏÏÎ· ¨˙Â¯¯Â· ÈÓÎÒ‰· ÌÈ‡˙ ˙Â·˜Ú· ˙Â¯¯Â·· ˙ÂÏÂÚ‰ ÛÒ–˙ÂÚË·
Â‡ ËÙ˘Ó‰–˙È· ‡Â‰ ËÈÏÁÓ‰ Ì‡‰ ∫˙Â¯¯Â·‰ È¯„Ò ÌÈÈÚ˘ ‰˘Ó–˙˜È˜Á· Â‡ ÌÈÈÚÂˆ˜Ó
˙ÂÚ·Â˜ Ô‰ ÈÎ ‰˘ÚÓÏ ‰ÏÂÚ ˙Â¯ÂÓ‡‰ ˙ÂÈËÂÙÈ˘‰ ˙ÂËÏÁ‰‰ ÔÓ ≤∑¨Park ÔÈÈˆ˘ ÈÙÎ ø¯¯Â·‰

Æ¢ËÈÏÁÓ‰ Ì¯Â‚‰ ÏÚ ËÈÏÁÓ ÈÓ¢ Ì‚ ‡Ï‡ ¨¢ËÈÏÁÓ‰ ÈÓ¢ ˜¯ ‡Ï
˙È¯·‰–˙Âˆ¯‡· ‰ÈÈË‰ ÈÎ ¨˙ÂÁÙÏ ‰¯Â‡ÎÏ ¨ÚÓ˙˘Ó ‰¯ÂÓ‡‰ ˙ÈÏ¯„Ù‰ ‰˜ÈÒÙ‰ ÔÓ
®¯ÂÚ¯Ú‰ ·Ï˘· Â‡ ‰Â˘‡¯ ‰‡Î¯Ú·© ˙Â¯¯Â· ÛÈÚÒ ˙ÙÈÎ‡ Ï˘ ‰Ï‡˘ ‰ÏÂÚ ¯˘‡Î˘ ‡È‰
¨˙ÈÓ„˜Ó ‰Ú¯Î‰ ˙¯‚ÒÓ· ¨ÍÓÒÂÓ ¯¯Â·‰ ¨ÈÂÈ„Ï ·˘ÁÈ‰Ï ÌÈÂ˘ ÌÈÓÚËÓ ÏÂÎÈ ‡˘Â‰Â

Æ˙Â¯¯Â· ÌÈÈ˜Ï ˙ÂÎÓÒ‰ ÏÚ ËÈÏÁ‰Ï
ÆÏ¢‰ ‰˜ÈÒÙ‰ È·‚Ï ¯˙ÂÈ ÌÈ·¯ ÌÈË¯ÙÏ Ô‡ÎÓ

ÏÈ¯Ù‡· ˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ˜ÒÙ ‰·˘ ≤∏¨Pacificare ˙˘¯Ù·
¯Ú¯ÚÓ‰˘ ¨˙Â‡È¯·‰ ÁÂËÈ· È„È‚‡˙ ÈÎ ®ÌÚÂˆ˜Ó· ÌÈ‡ÙÂ¯© ÌÈ·È˘Ó‰ ÂÚË ¨≤∞∞≥
Ï˘ ÌÈÁËÂ·ÓÏ Â˘È‚‰˘ ˙Â‡È¯· È˙Â¯È˘ ¯Â·Ú· Ì˙Â‡ ÂÙÈ˘ ‡Ï ¨Ì‰Ó „Á‡ ‰È‰ Pacificare

ÌÈ„È‚‡˙‰ ˙Ú·¯‡ ÔÈ·Ó ÌÈÈ˘ ˙ÚË ÆÂÓÎÒÂ‰˘ ÌÈ¯„Ò‰Ï Ì‡˙‰· Ï¢‰ ÌÈ„È‚‡˙‰ ÔÓ „Á‡
ÔÈ·˘ ÌÎÒ‰· ¯ÂÓ‡Î ¨˙Â¯¯Â· Ï˘ ÍÈÏ‰ ÌÈ·È˘Ó‰ ÏÚ ˙ÂÙÎÏ ˘È ÈÎ ‰˙ÈÈ‰ ÂÚ·˙˘

ÆÌÈ„È‚‡˙Ï ÌÈ‡ÙÂ¯‰
‡ÏÂ ¨ÂÊ ‰˘˜·Ï ˙ÂÚÈ‰Ï ·¯ÈÒ ®ÈÊÂÁÓ ËÙ˘Ó–˙È·© ‰Â˘‡¯‰ ‰‡Î¯Ú‰ Ï˘ ËÙ˘Ó‰–˙È·
Racketeer Influenced and ÏÚ ÂÎÓ˙Ò‰˘ ÌÈ‡ÙÂ¯‰ Ï˘ ˙ÂÚË Ô˙Â‡Ï ¯˘˜· ˙Â¯¯Â· ÛÎ‡
˙·˘ÈÈ˙Ó ‰È‡ ˙Â¯¯Â· ˙ÙÈÎ‡ ÈÎ Ú·˜ ËÙ˘Ó‰–˙È· ≤πÆCorrupt Organizations Act

ÌÈÚÈÙÂÓ‰ ¨˙Â¯¯Â·‰ È‡˙˘ ¯Á‡Ó ÌÈ‡ÙÂ¯· Ú‚Ù˙ ‡È‰ ÈÎÂ ¨ÈËÙ˘Ó‰ ·ˆÓ‰ ÌÚ Ô„ ‰¯˜Ó·
ÌÈÈÂˆÈÙ ˙ÏË‰ ÌÈ¯ÒÂ‡ ¨˙Â‡È¯·‰ ÁÂËÈ· ˙Â˙ÂÓÚ ÔÈ·Ï ÌÈ‡ÙÂ¯‰ ÔÈ·˘ ÌÈÓÎÒ‰‰ ˙ˆ˜Ó·
Æ®non-economic damages such as punitive or mental anguish damages© ÌÈÈ˘ÂÚ

ÆÚ·˙˘ „ÚÒ‰ ˙‡ ËÈ˘Â‰Ï Â˙ÂÎÓÒ· Ï·‚ÂÓ ‰È‰È ¯¯Â·‰˘ Ô‡ÎÓ
˙‡ ‰˙Á„ ®¯˘Ú–„Á‡‰ ÊÂÁÓ‰ ¨ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰–˙È·© ‰Â˘‡¯‰ ¯ÂÚ¯Ú‰ ˙‡Î¯Ú

                                            

ÆPark, infra note 53 ≤∂
ÆIbid ≤∑

ÆPacificare, supra note 23 ≤∏
Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C.S. §1961 ≤π

Æ(1970)
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˙Â˘¯ ˜ÈÚ‰ ¨ÂÈÈ‰„ ¨certiorari Âˆ ‡ÈˆÂ‰ ˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Æ¯ÂÚ¯Ú‰
ÆÂ· Ô„Â ¯ÂÚ¯Ú

ÈËÙ˘Ó‰ „ÚÒ‰ ÏÚ ˙ÂÏ·‚‰‰ Ì‡ ‰Ï‡˘‰ ÈÎ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ÈÙÏ ÂÚË ÌÈ„È‚‡˙‰
˙Â¯¯Â·‰ ÈÓÎÒ‰ ˙‡ ˙ÂÎÙÂ‰ ˙Â‡È¯·‰ ÁÂËÈ· ˙Â˙ÂÓÚ ÔÈ·Ï ÌÈ‡ÙÂ¯‰ ÔÈ·˘ ÌÈÊÂÁ· ˙ÂÚÂ·˜‰
ÔÎ–ÏÚÂ ¨®arbitrability© ¢˙È˙Â¯¯Â· ˙eËÈÙ˘¢ Ï˘ ‰Ï‡˘ ‰È‡ ¨‰ÏÚÙ‰Ï ÌÈ˙È–È˙Ï·Ï
Ì‡ Û‡ ¨„ÂÚÂ ˙‡Ê Æ‰· ÚÈ¯Î‰Ï ËÙ˘Ó‰–˙È·Ï Ï‡Â ¨¯¯Â·‰ ˙Ú¯Î‰Ï ÂÊ ‰Ï‡˘ ¯È‡˘‰Ï ÍÈ¯ˆ
‰È˙ ‰˙Â‡ Ï˘ ‰Ù˜Â˙ ˙‡ ÏÂÏ˘Ï È„Î ÍÎ· ÔÈ‡ ¨¢˙È˙Â¯¯Â·‰ ˙eËÈÙ˘‰¢ ˙Ï‡˘ ‰ÏÂÚ
ÔÈ· ÌÈÎÂÒÎÒ ÈÎ ˙Ú·Â˜ ¯˘‡ ˙Â‡È¯·‰ ˙Â˙ÂÓÚÏ ÌÈ‡ÙÂ¯‰ ÔÈ·˘ ÌÈÓÎÒ‰· ‰ÚÈÙÂÓ‰

 ≥∞Æ˙Â¯¯Â· Ï˘ ‰ÓÂÈ˜ ·ÈÈÁÏ ËÙ˘Ó‰–˙È· ÏÚ˘ Ô‡ÎÓ Æ˙Â¯¯Â·‰ Í¯„· ÂÚ¯ÎÂÈ ÌÈ„„ˆ‰
ÏË ‡Ï˘ ¨Thomas ËÙÂ˘Ï Ë¯Ù© ÌÈ¯Á‡‰ ÌÈËÙÂ˘‰ ÏÎ ÂÓÈÎÒ‰ ÂÓÈÚ˘ ¨Scalia ËÙÂ˘‰
¨Â˙Ú„Ï Æ‰Â˘‡¯‰ ‰‡Î¯Ú‰ Ï˘ ËÙ˘Ó‰–˙È· ˙ËÏÁ‰ ˙‡ ÏË·Ï ˘È ÈÎ Ú·˜ ¨®ÔÂÈ„· ˜ÏÁ

Æ¯¯Â·‰ Ï˘ ˙ÂÎÓÒ ¯„Ú‰ Ï˘ ˙ÂÚËÏ ÒÁÈÈ˙‰Ï „ÚÂÓ‰ ÚÈ‚‰ Ì¯Ë ¯ÂÓ‡‰ ·Ï˘·
Vimar Seguros y ˙˘¯Ù· Â˙Ú„Ï ˘·Â‚˘ ÌÈ„˜˙Ï Scalia ËÙÂ˘‰ ‰Ù‰ ‰Ê ¯˘˜‰·
‰Ï·Â‰˘ ‰¯ÂÁÒ· ˜Ê ‰Ï‚˙‰ ‰¯ÂÓ‡‰ ‰˘¯Ù· ≥±ÆReaseguros, S.A. v. M/V Sky Reefer

˙ÈÈ˙Ï ¯˘˜· ˙˜ÂÏÁÓ Ì˘ ‰˙ÏÚ Æ®‰ÈÈÂ‡‰ ÏÚ·© ÏÈ·ÂÓ‰ „‚ ‰ÚÈ·˙ ‰˘‚Â‰Â ¨‰ÈÈÂ‡·
˙‡ ÛÂÎ‡Ï ˘˜È· ‰ÈÈÂ‡‰ ÏÚ· ¯˘‡ ¨®bill of lading© ÔÚËÓ‰ ¯Ë˘· ‰ÏÏÎ˘ ˙Â¯¯Â·
˙Â¯¯Â· Ï˘ Í¯„·Â ÔÙÈ Ï˘ ÔÈ„‰ ÈÙ–ÏÚ Ú¯ÎÂ˙ ˙˜ÂÏÁÓ‰ ÈÎ ¯Ó‡ ÔÚËÓ‰ ¯Ë˘· Æ‰ÓÂÈ˜
˙Â¯¯Â·‰ ÛÈÚÒ ÈÎ ‰ÚË ®Vimar© ÁÂËÈ·‰ ˙¯·Á ÆÂÈ˜ÂË Ï˘ ˙ÈÓÈ‰ ˙Â¯¯Â·‰ ˙„ÚÂ ÈÙÏ
≥≤¨®Carriage of Goods by Sea Act, COGSA© È‡˜È¯Ó‡‰ ÔÈ„‰ Ï˘ ÂÈ˙Â‡¯Â‰ ˙‡ „‚Â
Ô˙È ‰È‰È ‡Ï ¨‰ÚË‰ ÈÙÏ ÆÔÚËÓ‰ ¯Ë˘· ‰Ú·˜˘ ÈÙÎ ˙Â¯¯Â· ˙ÙÈÎ‡Ï ÌÂ˜Ó ÔÈ‡ ÔÎ–ÏÚÂ
ÌÂ˜Ó ‰È‰ ÆÏ¢‰ ÔÈ·ÂË‰ È·‚Ï È‡˜È¯Ó‡‰ ˙ÈÓÈ‰ ‰Ï·Â‰‰ ˜ÂÁ ˙‡ Ì�̆ �È½È ¯Ê ¯¯Â· ÈÎ ÁÈË·‰Ï
ÂÊÓ ‰˙ÂÁÙ ÏÈ·ÂÓ‰ Ï˘ Â˙ÂÈ¯Á‡ ÂÈÙ–ÏÚ˘ ¨ÈÙÈ‰ ÔÈ„‰ ˙‡ Ì�˘�È½È ¯Ê‰ ¯¯Â·‰˘ ÁÈ‰Ï
·ÈÈÁÓ‰ ¨ÔÚËÓ‰ ¯Ë˘ Ï˘ ÂÈ˙ÂÈ˙Ï Ï‡ ÈÎ ÔÚË ÔÎ–ÏÚ ÆÈ‡˜È¯Ó‡‰ ÔÈ„‰ ÔÓ ˙Ú·Â‰
˜ÂÁ· ÂÚ·˜˘ ÔÈ„‰ ÈÙ–ÏÚ ÂÈ˙Â·ÂÁ ˙‡ ˙ÈÁÙ‰Ï Â‡ Â˙ÂÈ¯Á‡Ó ÏÈ·ÂÓ‰ ˙‡ ¯¯Á˘Ï ¨˙Â¯¯Â·
Ï˘ ‰Ï·‚‰‰ ÏÂÁ˙ ‡Ï ¨˙Â¯¯Â·· ÔÂ„ÈÈ ‡ÏÂ ¨ËÙ˘Ó–˙È· ÈÙÏ ÔÈÈÚ‰ ‡·ÂÈ Ì‡ ¨ÚÓ˘Ó ÆÏ¢‰

Æ¯Ê ¯¯Â· ‰ÙÎÈÈ ‡ÏÂ ÔÈ„‰
ÈÎ Ú·˜Â ¨Vimar ÁÂËÈ·‰ ˙¯·Á Ï˘ ‰È˙ÂÚË ˙‡ Â˙Ú˘· ‰Á„ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
¯˘Ù‡–È‡ ¯ÂÓ‡‰ ÈÓ„˜Ó‰ ·Ï˘· ÈÎ Ú·˜ Æ‰ÙÈÎ‡ ¨˙ÂÁÙÏ ‰¯Â‡ÎÏ ¨‰È‰ ˙Â¯¯Â·‰ ˙ÈÈ˙
ËÙ˘Ó‰–˙È· Æ˙ÁÙÂÓ ÌÈÈÂˆÈÙ ÌÂÎÒ ˜ÚÂÈ ÈÎ Â‡ Ì�˘�È½È ¯¯Â·‰˘ ÔÈ„‰ Â‰Ó ˜ÈÒ‰Ï ÔÈÈ„Ú

≥≥∫Vimar ˙˘¯Ù· ÔÈÈˆ ÔÂÈÏÚ‰
 

                                            

Æ˙Â¯¯Â·‰ ˜ÂÁ Ï˘ µ ÛÈÚÒÏ ÂÂ˘‰ ≥∞
Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 115 S. Ct. 2322 ≥±

Æ®Vimar ˙˘¯Ù ∫ÔÏ‰Ï© (1995)
ÆCarriage of Goods by Sea Act (COGSA), 46 U.S.C. §1300 (1936) ≥≤

ÆVimar, supra note 31 ≥≥
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"Mere speculation that the foreign arbitrator might apply Japanese
law, which depending on the proper construction of COGSA
might reduce respondents' legal obligations, does not in and of
itself lessen liability under COGSA... nor did it provide an
adequate basis upon which to declare the relevant arbitration
agreement unenforceable."

˙˘¯Ù· ÔÂ„È˘ ‰¯˜Ó· ıÓ‡Ï Scalia ËÙÂ˘‰ ÔÂÎÏ ‡ˆÓ ‰‰Ê ‰„ÈÓ–˙Ó‡
¨ÌÈÈ˘ÂÚ ÌÈÈÂˆÈÙ ÏÈË‰Ï ÔÈ‡ ÈÎ ‰‡¯Â‰ ÂÏÏÎ ÔÎ‡ ÁÂËÈ·‰ ÈÓÎÒ‰ ˙ˆ˜Ó ≥¥ÆPacificare

˙ÏË‰ ¯¯Â·‰ ÔÓ ÚÂÓÏ È„Î ÍÎ· ˘È ÈÎ ÍÎÓ „ÓÏ ‰Â˘‡¯‰ ‰‡Î¯Ú‰ Ï˘ ËÙ˘Ó‰–˙È·Â
ËÙÂ˘‰ Ï˘ ÂÓÚËÏ ÌÏÂ‡ ≥µÆRICO–‰ ˜ÂÁ ¯È˙Ó˘ ÈÙÎ ¨®treble damages© ÌÈ˘ÏÂ˘Ó ÌÈÈÂˆÈÙ
˙ÏË‰ ¯·„· ¯ÂÒÈ‡‰ ÈÎ Ú·˜ ÌÈ¯Á‡ ÌÈÎÈÏ‰· Æ˘‡¯Ó ‰¯Â¯· ‰È‡ ÂÊ ‰˜ÒÓ ¨Scalia

Ï˘ Â˙ÏÂÁ˙ ¨Scalia ËÙÂ˘‰ ˙ÚËÏ ¨ÍÎÈÙÏÂ ¨‡Ï Â˙Â ÈËÙ˘Ó „ÚÒ ÂÈÈÚ ÌÈÈ˘ÂÚ ÌÈÈÂˆÈÙ
Æ˜ÙÒ· ˙ÏËÂÓ ‰Â„È‰ ‰ÚÈ·˙‰ È·‚Ï Ï¢‰ ‚ÈÈÒ‰

Û˜È‰ ˙Ï‡˘· ÚÈ¯Î‰Ï ¯¯Â· Ï˘ Â˙ÂÎÓÒ ¨È¯˜ — ÂÈÈÚ Í¯ÂˆÏÂ ¨¯·„ Ï˘ Â¯˜ÈÚ
≥∂∫Scalia ËÙÂ˘‰ Ú·˜ — Â˙ÂÎÓÒ

 
"...[W]e should not on the basis of 'mere speculation'... that an
arbitrator might interpret these ambiguous agreements in a
manner that casts their enforceability into doubt, take upon
ourselves the authority to decide the antecedent question of how
the ambiguity is to be resolved."

˙Ú„Ï ÏÂÎÈ ËÙ˘Ó‰–˙È· ÔÈ‡ ¨Ì˙‰„ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· È¯·„Î ¨˙Â¯Á‡ ÌÈÏÈÓ·
ÍÎ· ˘È Ì‡ ‰Ï‡˘‰ ÆÌÈÈÂˆÈÙ‰ ˙ÏË‰· ˙ÂÏ·‚‰‰ ˙‡ ¯¯Â·‰ ˘¯ÙÈ „ˆÈÎ ˘‡¯ÓÂ ÔÂÎ–Ï‡
‰ËÏÁ‰‰ Ì‡ ‰Ï‡˘‰Â ¨ÌÈÙÈÎ‡–È˙Ï·Ï ˙Â‡È¯·‰ ˙˙ÂÓÚ ÌÚ ÌÈ‡ÙÂ¯‰ ÈÓÎÒ‰ ˙‡ ÍÂÙ‰Ï È„Î
˙ÂË˘ÙÂÓ ˙ÂÏ‡˘ ÔÈ‰ ¨¯¯Â·‰ Ï˘ Â„È˜Ù˙Ó Â‡ ËÙ˘Ó‰–˙È· Ï˘ Â„È˜Ù˙Ó ‰È‰ ÂÊ ‰È‚ÂÒ·
"The proper course is to) ˙Â¯¯Â·‰ ÛÈÚÒ ˙‡ ÛÂÎ‡Ï ÔÎÏ ‡È‰ ‰ÂÎ‰ Í¯„‰ Æ„Â‡Ó

 ≥∑Æ(compel arbitration"

ÈÙ–ÏÚ ÌÈÎÈÏ‰‰ ˙Î˘Ó‰ Ì˘Ï ¯ÊÁÂ‰ ÔÂÈ„‰Â ¨Ï·˜˙‰ ¯ÂÚ¯Ú‰˘ ‰˙ÈÈ‰ ‰‡ˆÂ˙‰
Æ¯¯Â·‰ ˙Ú¯Î‰Ï ‰¯‡˘Â‰ Ï¢‰ ‰Ï‡˘‰ ¨ÂÈÈÚ Í¯ÂˆÏ ¨ÂÈÈ‰„ ¨‰¯ÂÓ‡‰ ‰ËÏÁ‰‰

Ì‡ ‰Ï‡˘· ÂÈ‡ ¨ÂÈÙÏ˘ ‡˘Â‰ ˙ÈÁ·Ó ¨ÏÈÚÏ ‰¯˜Ó· ÔÈÈÚ‰ „˜ÂÓ ¨¯·„ Ï˘ ÂÓÂÎÈÒ

                                            

ÆPacificare, supra note 23 ≥¥
ÆRICO, supra note 29 ≥µ

ÆPacificare, supra note 23, at p. 1535 ≥∂
ÆIbid, ibid ≥∑
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‰ËÏÁ‰· ‡Ï‡ ¨˙È˙Â¯¯Â·‰ ˙eËÈÙ˘‰ ÏÚ ‰ÎÏ˘‰ ˘È ÌÈÈÂˆÈÙ ÏÈË‰Ï ˙ÂÎÓÒ‰ ˙Ï·‚‰Ï
Æ¯¯Â·‰ Ï˘ ÂÈ„ÈÏ ˙eËÈÙ˘‰ ˙ÈÈ‚ÂÒ· ‰Ú¯Î‰‰ ˙‡ ¯È·Ú‰Ï

ÔÂÎ‰ ÔÓ ÈÎ ¯·ÂÒ ˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ÈÎ ‡È‰ ÌÈ¯·„‰ ˙ÂÚÓ˘Ó
˙ÙÈÎ‡Ï ‰˘˜·‰ ˙Â·˜Ú· ‰ÏÂÚ‰ ˙ÂÎÓÒ‰ ˙Ï‡˘· ‰Ú¯Î‰‰ ˙‡ ¯¯Â·‰ Ï˘ ÂÈ„È· ¯È˙Â‰Ï
¯¯Â·‰ ˙ÂÎÓÒ „‚ ‰ÚË‰ ÈÎ ·Ï ÌÈ˘Ï ˘È Æ¯‡Â˙ÓÎ ˙Â·ÈÒ· ®enforceability© ˙Â¯¯Â·‰
‡˘Â‰ ˙‡ ¯ÂÒÓÏ ÈÂ‡¯˘ ÌÈÈÙÂÏÁ‰ ÌÈÙÂ‚‰ ÔÈ· ¯Â¯·Ï ËÙ˘Ó‰–˙È· Ï˘ Â˙ÂÎÓÒÏ ‰Âek

Æ˙È˙Â‰Ó ˙ÈËÙ˘Ó ˙ÂÎÓÒ ¯„Ú‰ ¯·„· ˙ÈËÏÁ‰ ‰ÚË ÏÚ ‰Ú˘ ‡ÏÂ ¨Ì˙Ú¯Î‰Ï
‰‡· ‰ÚÈ˜˘Ó Ï˘ ‰˙ÚÈ·˙ ‰Â„È ¨≤∞∞≤ ¯·Óˆ„· ‰Ú¯ÎÂ‰˘ ≥∏¨Howsam ˙˘¯Ù·
¯·„· ‰ÚËÓ ‰‚ˆ‰ ‰ÚÈ˜˘ÓÏ ıÚÂÈ‰ ‚Èˆ‰ ¨‰ÚË‰ ÈÙÏ Æ˙ÂÚ˜˘‰ ıÚÂÈ „‚ ÌÈÓÈ·
ÔÈ· ÌÈÒÁÈ‰ ÌÈ¯„ÒÂÓ ÂÈÙ–ÏÚ˘ „ÈÁ‡‰ ‰ÊÂÁ‰ ÈÙÏ ÆÚÈˆ‰˘ ˙ÂÚ˜˘‰‰ Ï˘ Ô·ÈËÂ Ô‰È˙ÂÂÎ˙
ÂÚ¯ÎÂÈ ÈÏÂÎÂ ‰˙¯Ù‰Ó ¨‰˙Â˘¯ÙÓ ¨È‰˘ÏÎ ‰˜ÒÚÓ ÌÈÚ·Â‰ ÌÈÎÂÒÎÒ‰ ÏÎ ¨ıÚÂÈÏ ÁÂ˜Ï
ÂÊ ‰È˙ ÁÂÎÓ ¯Á· Howsam–Â ¨¯¯Â·‰ ˙‡ ¯ÂÁ·Ï ˙ÂÎÓÒ‰ ˙È˜ÂÓ Ì‚ ıÚÂÈÏ Æ˙Â¯¯Â··
„ÁÈ ÌÏÂ‡ Æ(National Association Security Dealers) NASD–‰ ÈÙÏ Í¯ÚÈ˙˘ ˙Â¯¯Â··
ÌˆÚÓ ‰ÚÂÓ ‰ÚÈ˜˘Ó‰ ÈÎ Ú·˜È˘ È˙¯‰ˆ‰ ÔÈ„–˜ÒÙÏ ‰˘˜· ˙ÂÚ˜˘‰‰ ıÚÂÈ ˘È‚‰ ‰Ê ÌÚ
„ÂÒÈ ÏÚ Ô‡Î ÏÁÂ‰˘© ≥πNASD Ï˘ ÌÈÏÏÎ· ‰ÚÂ·˜‰ ÔÓÊ‰ ˙Ï·‚‰ ·˜Ú ‰ÚÈ·˙‰ ˙˘‚‰
ÏÈ·‚Ó‰ ÏÏÎ‰ ÈÙÏ Æ®‰ÚÈ˜˘Ó‰ È„È–ÏÚ Ì˙Á˘ ¨ÒÓ ıÚÂÈÏ ÚÈ˜˘Ó ÔÈ· ‚‰Â‰ „ÈÁ‡‰ ‰ÊÂÁ‰
˘Ó˘Ó‰ ÚÂ¯È‡‰ ˙Â¯˜ ˙ÚÓ ÌÈ˘ ˘˘ ÂÙÏÁ Ì‡ ˙Â¯¯Â· ˙ÚÈ·˙ ˘È‚‰Ï ¯˘Ù‡–È‡ ¨Ï¢‰
˙˘· ‰˘‚Â‰ ‰ÚÈ·˙‰ ÂÏÈ‡Â ¨±π∏∂ ˙˘· ‰‡¯‰ ÏÎÎ ‰˙˘Ú ‰Ú˜˘‰‰© ‰ÚÈ·˙Ï „ÂÒÈ
ÌÏÂ‡ ¨˙Â¯¯Â·· ËÈÙ˘ ‡˘Â‰ ÈÎ ËÈÏÁ‰ ‰Â˘‡¯‰ ‰‡Î¯Ú‰ Ï˘ ËÙ˘Ó‰–˙È· Æ®±ππ∑
Ï˘ ‰˙ÏÂÁ˙ ˙Ï‡˘ ÈÎ ËÏÁÂ‰ ®È¯È˘Ú‰ ÊÂÁÓ‰© ˙ÈÏ¯„Ù‰ ¯ÂÚ¯Ú‰ ˙‡Î¯Ú ÈÙÏ ¯ÂÚ¯Ú·
‰ÎÈ¯ˆ — ˙Â¯¯Â·· ËÈÙ˘ ‰¯˜Ó‰ ˙ÂÈ‰ ¯·„· ‰Ï‡˘‰ ¨¯ÓÂ‡ ÈÂÂ‰ — ‰¯ÂÓ‡‰ ÔÓÊ‰ ˙Ï·‚‰
¯ÂÚ¯Ú‰ ˙‡Î¯Ú· ‰ˆÓÂ‡˘ ‰Á‰‰ Æ˙Â¯¯Â·· ‰Ú¯Î‰Ï ‡ÏÂ ¨˙ÈËÂÙÈ˘ ‰Ú¯Î‰Ï ¯ÒÓÈ‰Ï
ÏÏÎ–Í¯„· ˙Ú¯ÎÂÓ ®arbitrability© ˙Â¯¯Â·· ËÈÙ˘ ‡˘Â Ì‡ ‰Ï‡˘‰ ÈÎ ÔÎ Ì‡ ‰˙ÈÈ‰

 ¥∞ÆËÙ˘Ó–˙È· È„È–ÏÚ
Ï˘ Ì˙Ú¯Î‰ ˙‡ ÏËÈ· ¨˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·Ó ¨Breyer ËÙÂ˘‰
‰„Â˜· ÈÎ ËÈÏÁ‰Â ¨˙ÈÂ˘‡¯‰ ¯ÂÚ¯Ú‰ ˙‡Î¯Ú Ï˘Â ‰Â˘‡¯‰ ‰‡Î¯Ú‰ Ï˘ ËÙ˘Ó‰–˙È·
Thomas ËÙÂ˘‰Â ¨ÂÓÈÎÒ‰ ÌÈËÙÂ˘‰ ¯˙È Æ¯¯Â·‰ Ï˘ ‰È‰˙ ‰Ú¯Î‰‰˘ ÈÂ‡¯‰ ÔÓ ˙¯‡Â˙Ó‰

ÆÔÂÈ„· ˜ÏÁ ‰ÏË ‡Ï O'Connor ˙ËÙÂ˘‰ Æ„¯Ù ÔÈ„–˜ÒÙ· Û¯Ëˆ‰
„ÂÓÚÏ „ˆ ·ÈÈÁÏ ÔÈ‡ ÈÎÂ ¨ÌÎÒ‰· Â„ÂÒÈ˘ ‡˘Â ‰È‰ ˙Â¯¯Â· ÈÎ ÔÈÈˆ Breyer ËÙÂ˘‰
‰Ê Ë˜ ËÙ˘Ó‰–˙È·˘ Û‡ ¥±Æ˙Â¯¯Â·Ï Â¯ÒÂÓÏ ÌÈÎÒ‰ ‡Ï ‡Â‰˘ ÍÂÒÎÒ È·‚Ï ˙Â¯¯Â· ÈÙÏ
Breyer ËÙÂ˘‰ ÔÂÎÏ ‡ˆÓ ¨˙Â¯¯Â· ÈÓÎÒ‰ ÌÂÈ˜· ˙„„ˆÓ‰ ˙ÈÏ¯·ÈÏ ˙ÂÈÈ„Ó ·¯ ÔÓÊ

                                            

ÆHowsam, supra note 24 ≥∏
http://www.nasdadr.com/arb_code/ ∫Â‡¯© ÆNASD, Code of Arbitration Sec. 10304 ≥π

Æ®arb_code1.asp#10304
ÆFirst Options of Chicago v. Kaplan, 514 U.S. 938, 115 S.Ct. 1920 (1995) ¥∞

ÆSteelworkers v. Warrior & Gulf Nav. Co., 363 U.S. 574, 80 S.Ct. 1347 (1960) ∫Â‡¯ ¥±
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ÌÈ„„ˆ‰ ÌÓÂ‡ ÂÓÈÎÒ‰ Â·˘ ‰¯˜Ó‰ ‡Â‰Â ¨ÂÊ ˙ÂÈÈ„ÓÏ ÏÏÎ‰ ÔÓ ‡ˆÂÈ ˘È ÈÎ ¯È‰·‰Ï
‰Ú¯Î‰ ¯È·Ú‰Ï ˙Â¯˘Ù‡‰ ¯·„· ˙ÈÂ¯˜Ú ‰Ï‡˘ ‰ÏÂÚ Í‡ ˙Â¯¯Â·Ï ¯„‚ÂÓ ÍÂÒÎÒ ¯ÂÒÓÏ
Ì‡ ‡Ï‡ ¨˙ÈËÂÙÈ˘ ‰Ú¯Î‰Ï ÔÈÈÚ ‰È‰ ÂÊÎ ‰È‚ÂÒ Æ®arbitrability© ˙Â¯¯Â·Ï ÔÂ„È‰ ‚ÂÒ‰ ÔÓ
ËÈÏÁ‰Ï ˘È ÈÎ Breyer ËÙÂ˘‰ ¯·Ò ÔÎ–ÏÚ ¥≤Æ˙Â¯È‰··Â Ú„ÂÓ· ˙¯Á‡ ÌÈ„„ˆ‰ ÂÚ·˜ ÔÎ

ÆÈËÂÂÏ¯‰ È˘¯Ù‰ ÏÏÎ‰ ¯„‚Ï ˙ÒÎ NASD ÈÏÏÎ· „ÚÂÓ‰ ˙Ï·‚‰ Ì‡ ‰ÏÈÁ˙
Revised Uniform Arbitration Act, 2000 Ï˘ ˙Â˘¯Ù‰ ÈÎ ËÙÂ˘‰ ÔÈÈˆ ‰Ê ÔÈÈÚ·
‡˘Â‰ Ï˘ ‰¯·Ú‰ ˙Â˜È„ˆÓ‰ ˙Â·ÈÒ ˙ÂÓÈÈ˜ Ì‡ ËÈÏÁÈ˘ ‡Â‰ ¯¯Â·‰ ÈÎ ˙Ú·Â  ̃¥≥(RUAA)

ÂÚ¯ÎÂÈ ˙Â¯¯Â·Ï ˙ÂÙÈÙÎ ¯·„· ˙ÂÈ˙Â‰Ó ˙ÂÏ‡˘ ¨¯Á‡ ÌÎÒ‰ ¯„Ú‰· ¨ÂÈ¯·„Ï Æ˙Â¯¯Â·Ï
È„È–ÏÚ ÂÚ¯ÎÂÈ ®procedural arbitrability© ˙ÂÈÂÈ„ ˙ÂÏ‡˘ ÌÏÂ‡ ¨ËÙ˘Ó‰–˙È· È„È–ÏÚ
¨ÈÂ‰È˘ ¨˙ÂÚ„Â‰ ˙¯ÈÒÓ ¨® time limits© ÔÓÊ ˙Ï·‚‰ Ô‰ ˙ÂÈÂÈ„ ˙ÂÏ‡˘Ï ˙ÂÓ‚e„ Æ¯¯Â·‰
Ú·˜ ÍÎÏ ‰ÓÂ„· Æ˙Â¯¯Â·Ï ‰ÓÎÒ‰‰ ˘ÂÓÈÓÏ ÌÈÓ„Â˜‰ ÌÈ¯Á‡ ÌÈÓÂ„ ÌÈ‚ÈÈÒÂ ˙ÂÚÈÓ
ÔÈÈÚ ÔÈ‰ ˙ÂÓÂ„ ˙Â‚‰ Â‡ ÈÂ‰È˘ ¨‰ÚË ÏÚ ¯Â˙ÈÂ ÈÎ Moses v. Mercury ÔÈ„–˜ÒÙ·

 ¥¥Æ¯¯Â·Ï
¯·„· NASD ÈÏÏÎ Ï˘ ‰ÏÂÁ˙‰ ˙Ï‡˘ ÈÎ Breyer ËÙÂ˘‰ Ú·˜ ¨ÏÈÚÏ ¯ÂÓ‡‰ „ÂÒÈ ÏÚ

¥µÆËÙ˘Ó‰–˙È·Ï ‡ÏÂ ¨¯¯Â·Ï ÔÈÈÚ ‰È‰ ˙Â¯¯Â· ˙˘‚‰Ï ÔÓÊ ˙Ï·‚‰
 
"The NASD time limit rule falls within the gateway procedural
disputes that do not present what our cases have called 'questions
of arbitrability.'"

¨Ô„ ‰¯˜Ó· ÌÈÏÁ‰ ˜¯ÂÈ–ÂÈ È˜ÂÁ ÏÚ ÂÎÓ˙Ò‰· ‰‰Ê ‰‡ˆÂ˙Ï ÚÈ‚‰ Thomas ËÙÂ˘‰
ÌÂ„· ÌÈÈ˙È„Ó ËÙ˘Ó–È˙·· Federal Arbitration Act–‰ ˙‡ ÏÈÚÙ‰Ï ÔÈ‡ ÈÎ Â¯·ÂÒ·

ÆÌ˙ÂÎÓÒ ÌÂÁ˙·˘ ÌÈ‡˘Â·
¨Ô‡Î ¯‡Â˙ÓÎ ˙ÂÏ‡˘ ˙ÈÁ· ÏÚ ÌÈÂÓ‡ NASD Ï˘ ÌÈ¯¯Â·‰ ÈÎ ‰È‰ ‰ÁÓ‰ Â˜‰
ÌÎÒ‰· ‰Â˘ ‰¯ÈÓ‡ ¯„Ú‰· Æ¯˙ÂÈ ‰·ÂË ‰¯Âˆ· ‰Ï‡ ÌÈÏÏÎ Ì˘ÈÈÏÂ ˘¯ÙÏ ÔÎ–ÏÚ ÌÈÏ‚ÂÒÓÂ

                                            

AT & T Technologies Inc. v. Communications Workers, 475 U.S. 463, 106 ∫Â‡¯ ¥≤
ÆS.Ct. 1415 (1986)

ÆRevised Uniform Arbitration Act (RUAA), sec. 6, 7 U.L.A. 12 (supp. 2002) ¥≥
Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24–25, ¥¥

Æ®Moses v. Mercury ÔÈ„–˜ÒÙ ∫ÔÏ‰Ï© 103 S.Ct. 927 (1983)
„ÂÒÈ–˙ÂÈÂÎÊ ÏÚ ¯Â˙ÈÂÂ· ¯·Â„Ó ¯˘‡Î ‰‡¯‰ ÏÎÎ ‰ÏÁ ‰È‡ ÂÊ ˙ÈÏ¯·ÈÏ ˙ÂÎÓÒ ˙˜Ú‰ ¥µ
ÆÌÈÚ·˘ÂÓ ÈÙÏ ËÙ˘Ó ÌÂÈ˜Ï ˙ÂÎÊ‰ Â‡ ËÙ˘Ó‰–˙È·Ï ‰ÈÈÙ‰ ˙ÂÎÊ ÌˆÚ ÔÂ‚Î ¨˙ÂÈ˙˜ÂÁ
ÆKloss v. Jones, 310 Mont. 123, 54 P. 3d 1 (2002) ∫‰ËÂÓ ˙È„Ó Ï˘ ÔÈ„‰–˜ÒÙ Â‡¯
Carrol E. Neesemann "Montana ∫Kloss ÔÈ„–˜ÒÙ ÏÚ ˙¯Â˜È· ¯Ó‡Ó Ì‚ Â‡¯ ÌÏÂ‡
Court Continues Its Hostility to Mandatory Arbitration" ABA Dispute Resolution

J. (February–April 2003) 22
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‰Ï‡ ÔÂ‚Î ÌÈÏÏÎ ÂˆÓÂ‡È ÌÈÎÈÏ‰· ÈÎÂ ¨˙‡Ê ‰·‰ Û˜È˘ ÌÎÒ‰‰˘ ÁÈ‰Ï ¯È·Ò ¨˙Â¯¯Â·‰
 ¥∂ÆÏ¢‰ Moses v. Mercury ÔÈ„–˜ÒÙ· ÂÏÁÂ‰˘

¨˙ÈˆÓ˙· ¨¯·Â„ ¨≤∞∞≥ ÈÂÈ· ≤≥ ÌÂÈ· Ô˙È ‰· ÔÈ„‰–˜ÒÙ˘ ¥∑¨Green Tree ˙˘¯Ù·
‰¯·Á „‚ ¨ÌÈÊÂÁ „ÂÒÈ ÏÚ ¨˙Â„¯Ù ˙Â¯¯Â· ˙ÂÚÈ·˙ Â˘È‚‰˘ ˙ÂÁÂ˜Ï Ï˘ ˙ÂÎ¯ÚÓ È˙˘·
Ï˘ ÌÈÎ¯ˆ‰ ˙‚‰ ˜ÂÁÏ „Â‚È· ÆÌÈ˙· Ï˘ ıÂÙÈ˘ Â‡ ‰˘ÈÎ¯ Ì˘Ï ˙Â‡ÂÂÏ‰ ‰˜ÈÚÓ‰
Ì‰ÈËÈÏ˜¯Ù ˙‡ ˙ÂÓÏ Ì˙ÂÎÊ ¯·„· ‰Ú„Â‰ ÌÈÂÂÏÏ ‰˙È ‡Ï ¨˙ÈÓÂ¯„‰ ‰ÈÈÏÂ¯˜ ˙È„Ó
Ô‰·˘ ¨¯¯Â·Ï ˙Â„¯Ù ˙ÂÚÈ·˙ Â˘È‚‰ ÌÈÂÂÏ‰ Ï˘ ˙ÂˆÂ·˜‰ È˙˘ ÆÌ‰Ï˘ ÁÂËÈ·‰ ÈÎÂÒ ˙‡Â
¯Â˘È‡ Ô˙ ¯¯Â·‰ Æ˙Â‡ÂÂÏ‰‰ ˙¯·Á „‚ ˙È‚ÂˆÈÈ ˙Â¯¯Â· ˙ÚÈ·˙ ˙˘‚‰Ï ¯Â˘È‡ Â˘˜È·
ÌÈ„·Î ÌÈÓÂÎÒ· ÌÈÈÂˆÈÙ Â˜ÒÙ Û‡ ÂÊ ˙È‚ÂˆÈÈ ˙Â¯¯Â··Â ¨˙È‚ÂˆÈÈ ˙Â¯¯Â· ˙ÚÈ·˙ ˙˘‚‰Ï

Æ®˙¯Á‡‰ ‰ˆÂ·˜Ï ¯ÏÂ„ ÔÂÈÏÈÓ ‰Ú˘˙ÎÂ ¨˙Á‡ ‰ˆÂ·˜Ï ¯ÏÂ„ ÔÂÈÏÈÓ ‰¯˘ÚÎ©
Æ˙È‚ÂˆÈÈ ˙Â¯¯Â· ˙ÚÈ·˙Î Ì˙Ú·Â˙ ˙‡ ¯˘‡Ï ‰˘˜È· ÌÈÂÂÏ‰ Ï˘ ‰Â˘‡¯‰ ‰ˆÂ·˜‰
‰ÚÈ·˙ ¯˘È‡ ËÙ˘Ó‰–˙È· Æ‰ÏÈ‚¯ ˙Â¯¯Â· ÌÂÈ˜· ·ÂÈÁÂ ÌÈÎÈÏ‰ ·ÂÎÈÚ ‰˘˜È· ‰¯·Á‰
ÌÈÂÂÏÓ‰Â ¨Ï¢‰ ÌÈÈÂˆÈÙ‰ ÌÂÎÒ ˙‡ ˜ÒÙ ¯¯Â·‰ Æ˙Â¯¯Â· ÌÂÈ˜ ÏÚ Âˆ· ‰¯Â‰Â ˙È‚ÂˆÈÈ
ÁÎÂÏ ÈÎ ¨¯˙È‰ ÔÈ· ¨ÌÚÂË· ˙ÈÓÂ¯„‰ ‰ÈÈÏÂ¯˜ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·Ï Â¯Ú¯Ú

Æ˙È‚ÂˆÈÈ ˙Â¯¯Â· ¯È˙‰Ï Ô˙È ‰È‰ ‡Ï ¨˙ÂÎÈÓÒÓ‰ ˙Â‡¯Â‰‰
Ï˘ ˙ÂÓÂ„ ˙ÂÚË ÏÂÓ ‰„ÓÚ ¨˙ÂÓÂ„ ˙ÂÈÂÈ„ ÌÈÎ¯„ ‰Ë˜ ‰ÈÈ˘‰ ÌÈÚ·Â˙‰ ˙ˆÂ·˜

Æ˙È‚ÂˆÈÈ ‰ÚÈ·˙ ¯ÂÓ‡Î ¯˘È‡ ¯˘‡ ¨¯¯Â· Â˙Â‡ ÈÙÏ ÛÂÒ·Ï ÔÂ„È ÌÈÈÚÂ ¨ÌÈÂÂÏÓ‰
˙‡ „ÁÈ‡ ˙ÈÓÂ¯„‰ ‰ÈÈÏÂ¯˜ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Æ¯ÂÚ¯Ú ‰˘È‚‰ ˙˘˜·Ó‰ ‰¯·Á‰
‰˙˘‚‰ ÍÎÈÙÏÂ ˙ÂÈ‚ÂˆÈÈ ˙Â¯¯Â· ˙ÂÚÈ·˙ ÔÈÈÚ· ‰‡¯Â‰ ÌÈÊÂÁ· ÔÈ‡˘ ËÈÏÁ‰Â ¨˙ÂÚÈ·˙‰
ÔÈ‡ ÈÎ ¨‰Ê ˙ÓÂÚÏ ¨ÂÚË ÌÈÂÂÏÓ‰ Æ¯¯Â·‰ ˙˜ÈÒÙ ‰¯˘Â‡ ÔÎ–ÏÚ ÆÔÈ„Î ‰˙ÈÈ‰ ‰ÚÈ·˙‰ Ï˘
‰ÏÂÚ — ¯·„ Ï˘ ÂÎÂÙÈ‰ ‡Ï‡ ¨˙ÂÈ‚ÂˆÈÈ ˙ÂÚÈ·˙Ï ¯˘‡· ÌÈ˜˙Â˘ ÌÈÊÂÁ‰ ÈÎ ‰˜ÒÓÏ ÌÂ˜Ó

Æ¯ÂÚ¯Ú ˙Â˘¯ ‰˙È Æ¯ÂÓ‡Î ‰ÚÈ·˙ ÌÈ¯ÒÂ‡ Ì‰˘ Ì‰Ó
˙È˜ÏÁÂ ¨Ginsburg–Â Breyer, Scalia, Souter© ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ÈËÙÂ˘Ó ‰Ú·¯‡
‰ÚÈ·˙ Ï˘ ÌÈÎÈÏ‰ Â¯Ò‡ ˙Â¯¯Â·‰ ÈÊÂÁ Ì‡ ‰Ï‡˘· ˙˜ÂÏÁÓ‰ ÈÎ ÂÚ·˜ ®Stevens ËÙÂ˘‰ Ì‚
¨ÂÓÓ ‰ÏÂÚ‰ ˙ÈËÙ˘Ó‰ ÌÈ¯˘˜‰‰ ˙Î¯ÚÓ·Â ÌÎÒ‰· ˙Ú‚Â‰ ˙˜ÂÏÁÓ ¯„‚· ‰È‰ ˙È‚ÂˆÈÈ
˙·ÂËÏ ÂÊ ‰„Â˜· ÚÈ¯Î‰Ï ÈÂ‡¯‰ ÔÓ ¨˙È˙Â¯¯Â·‰ ˙ÂÎÓÒ‰ Û˜È‰ ¯·„· ˜ÙÒ ˘È Ì‡Â
˙ÂÈ‚ÂˆÈÈ ˙ÂÚÈ·˙ ˙˘‚‰ ¯ÒÂ‡ ˙Â¯¯Â·‰ ÌÎÒ‰ Ì‡ ËÈÏÁ‰Ï ¯¯Â·‰ ÏÚ˘ ¨Ô‡ÎÓ Æ˙Â¯¯Â·‰

Æ˙Â¯¯Â·Ï
˙Ú„· ‚ÈÈ˙Ò‰ ¨Kennedy–Â O'Connor ÌÈËÙÂ˘‰ ÂÓÈÎÒ‰ ÂÓÈÚ˘ ¨Rehnquist ‡È˘‰

Æ˙„¯Ù ËÂÚÈÓ ˙Ú„· ‡Â‰ Û‡ ‚ÈÈ˙Ò‰ Thomas ËÙÂ˘‰ ÆËÂÚÈÓ
ÔÈ· ÌÈÊÂÁ· ¯·Â„Ó ÈÎ ÔÈÈˆ ·Â¯‰ ÈÎ ¯Ó‡ÈÈ ¨ÈËÙ˘Ó‰ Ú˜¯‰ Ï˘ ¯˙ÂÈ ‰·Á¯ ‰¯‰·‰ Ì˘Ï
ÌÈÏÂÚ‰ ÌÈÎÂÒÎÒ‰ ÏÎ È·‚Ï ˙Â¯¯Â·Ï ˙ÒÁÈÈ˙Ó‰ ‰È˙ ÏÈÎÓ ‰ÊÂÁ ÏÎÂ ¨ÂÈ˙ÂÁÂ˜ÏÂ ‰ÂÂÏÓ

¥∏∫‰Ï‡‰ ÌÈ¯·„Î Ú·˜ Ï¢‰ ÌÈÊÂÁ· ˙Â¯¯Â·‰ ÛÈÚÒ Æ‰ÊÂÁ‰ ÔÓ
                                            

ÆMoses v. Mercury, supra note 44 ¥∂
ÆGreen Tree, supra note 25 ¥∑

Ibid, at p. 2405 ¥∏
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"ARBITRATION – all disputes, claims, or controversies arising
from or relating to this contract or the relationships which result
from this contract... shall be resolved by binding arbitration by
one arbitrator selected by us with consent of you. This arbitration
contract is made pursuant to a transaction in interstate commerce,
and shall be governed by the Federal Arbitration Act at 9 USC
section 1 [9 USCS §1]... THE PARTIES VOLUNTARILY AND
KNOWINGLY WAIVE ANY RIGHT THEY HAVE TO A JURY
TRIAL, EITHER PURSUANT TO ARBITRATION UNDER
THIS CLAUSE OR PURSUANT TO COURT ACTION BY US
(AS PROVIDED HEREIN)... The parties agree and understand
that the arbitrator shall have all powers provided by the law and
the contract. These powers shall include all legal and equitable
remedies, including, but not limited to, money damages,
declaratory relief, and injunctive relief." [capitalization in
original]

ÈÎ ¯·Ò ®‰Â˘‡¯‰ ¯ÂÚ¯Ú‰ ˙‡Î¯Ú© ˙ÈÓÂ¯„‰ ‰ÈÈÏÂ¯˜ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
Æ˙Â¯¯Â·‰ ˙¯‚ÒÓ· ˙È‚ÂˆÈÈ ‰ÚÈ·˙ ÔÎ˙È˙ Ì‡ ‰Ï‡˘Ï ¯˘˜· ˙Â˜˙Â˘ ˙Â¯¯Â·‰ ˙ÂÈ˙
‰Â˘‡¯‰ ‰Ï‡˘‰ Æ¯ÂÓ‡Î ˙ÂÚÈ·˙ ÌÈ¯È˙Ó ÌÈÊÂÁ‰ ÈÎ ‰¯ÂÓ‡‰ ‰‡Î¯Ú‰ ‰¯·Ò ÔÎ–ÏÚ
ÔÎ‡ ˙ÂÈ˙‰ Ì‡ ¨ÔÎ–ÏÚ ¨‰˙ÈÈ‰ ˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ‰Ù ‰ÈÏ‡˘
¯Á‡Ó Æ‰· ÚÈ¯Î‰Ï ¯¯Â·‰ ÏÚ˘ ‰Ï‡˘ ÂÊ ¨·Â¯‰ ˙Ú„Ï ÆÏ¢‰ ‰Ï‡˘Ï Ú‚Â‰ ÏÎ· ˙Â˜˙Â˘
Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·Ï ÔÂÈ„‰ ˙‡ ¯ÈÊÁ‰Ï ·Â¯‰ ËÈÏÁ‰ ¨¯¯Â·‰ Ï˘ ‰ËÏÁ‰ ‰˙È Ì¯Ë˘

Æ¯¯Â·Ï ¯·ÚÂ˙˘ È„Î ˙ÈÓÂ¯„‰ ‰ÈÈÏÂ¯˜
‰ÓÏ‡ ÌÈÊÂÁ·˘ ˙Â¯¯Â·‰ ˙ÈÈ˙ ÈÎ ¨¯ÂÓ‡Î ¨¯·Ò ÈÏ¯„Ù‰ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·· ·Â¯‰
ÔÎ‡ ‰ÊÂ ¨Green Tree È„È–ÏÚ ¯Á·ÈÈ ¯¯Â·‰ ÈÎ Ì˘ ¯Ó‡ Æ˙È‚ÂˆÈÈ ‰ÚÈ·˙Ï Ú‚Â‰ ÏÎ· ÌÂ„
ÁÎÂÏ ˙È‚ÂˆÈÈ ‰ÚÈ·˙ ˙˘‚‰ ‰¯Ò‡ ‰È˙‰ Ì‡ ‡ÂÙ‡ ‰˙ÈÈ‰ ˙¯˙Â‰ ‰Ï‡˘‰ ÆÚ¯È‡˘ ‰Ó
‰È˙‰ Ï˘ ˙Â˘¯Ù‰ ˙Ï‡˘ ¨¯·„ Ï˘ Â¯˜ÈÚ ÌÏÂ‡ Æ¯¯Â·Ï ‰· ‰˜ÚÂ‰˘ ‰·Á¯‰ ˙ÂÎÓÒ‰

¥π∫ÏÈÚÏ ¯ÎÊÂÓÎ ¨ÔÎÂ ¨¯¯Â·‰ Ï˘ Â˙ÂÎÓÒ ÌÂÁ˙· ‰È‰ ‰ÊÂÁ·
 
"If there is doubt about that matter about the scope of arbitrable
issues we should resolve that doubt in favor of arbitration."

ÚÈ¯ÎÈ ËÙ˘Ó‰–˙È·˘ ÌÈÂÂÎ˙Ó ÌÈ„„ˆ‰ ÈÎ ÁÈ‰Ï ˘È˘ ˙Â¯¯Â·Ï ÌÈ¯Â˘˜‰ ÌÈ‡˘Â ˘È
                                            

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614, 628, 105 ¥π
ÆS.Ct. 3346 (1985)
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ËÙ˘Ó‰–˙È· È¯·„Î ÆÂÓˆÚ ¯¯Â·‰ ‡ÏÂ ¨®˙ÂÈÚÓ˘Ó–„ÁÂ ˙Â¯Â¯· ˙ÂÈ‡¯ ¯„Ú‰·© Ì‰·
µ∞∫ÔÂÈÏÚ‰

 
"They include certain gateway matters, such as whether the parties
have a valid arbitration agreement at all or whether a concededly
binding arbitration clause applies to a certain type of controversy.
See generally Howsam... See also John Wiley & Sons, Inc. v.
Livingston, 376 U.S. 543, 546–547, 11 L. Ed. 2d 898, 84 S. Ct.
909 (1964) (whether an arbitration agreement survives a corporate
merger); AT & T... at 651–652, 89 L. Ed. 2d 648, 106 S.Ct.
1415 (whether a labor-management layoff controversy falls within
the scope of an arbitration clauseThe question here – whether the
contracts forbid class arbitration – does not fall into this narrow
exception. It concerns neither the validity of the arbitration clause
nor its applicability to the underlying dispute between the parties.
Unlike First Options, the question is not whether the parties
wanted a judge or an arbitrator to decide whether they agreed to
arbitrate a matter... Rather the relevant question here is what
kind of arbitration proceeding the parties agreed to. That question
does not concern a state statute or judicial procedures, cf. Volt
Information Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior Univ., 489 U.S. 468, 474–476, 103 L. Ed. 2d
488, 109 S.Ct. 1248 (1989). It concerns contract interpretation
and arbitration procedures. Arbitrators are well situated to answer
that question." [emphasis in original]

‡·ÂÈ˘ È„Î ˜È˙‰ ˙‡ ¯ÈÊÁ‰Â µ±¨Howsam ˙˘¯Ù ˙Â·˜Ú· ËÙ˘Ó‰–˙È· ÍÏ‰ ÔÎ–ÏÚ
ÆÏ¢‰ ‰Ï‡˘· ËÈÏÁÈ ‰Ê˘ ˙Ó–ÏÚ ¯¯Â·‰ ÈÙÏ

Ï˜˘Ó ÏÏÎ–Í¯„· ÒÁÈÈÓ ËÙ˘Ó‰–˙È· ÈÎ ¨ËÂÚÈÓ‰ ÔÈ„–˜ÒÙ· ¨ÔÈÈˆ Rehnquist ‡È˘‰
˙Â¯¯Â·Ï ¯ÒÓÈÈ ‰Ó ‰Ï‡˘‰ ÌÏÂ‡ ¨Â˙Ú¯Î‰Ï ÌÈ‡·ÂÓ‰ ÌÈ‡˘Â· ¯¯Â·‰ ˙ËÏÁ‰Ï ·¯
Ï˘ Â„È˜Ù˙Ó ‰È‰ ‰ÊÂÁ‰ Ï˘ ˙Â˘¯Ù‰Â ¨ÌÈ„„ˆ‰ Ï˘ ˙ÈÊÂÁ‰ ‰ÓÎÒ‰‰ È„È–ÏÚ ˙ËÏ˘

 µ≤∫‡È˘‰ ÛÈÒÂ‰ „ÂÚ ÆËÙ˘Ó‰–˙È·

                                            

ÆGreen Tree, supra note 25, at p. 2407 µ∞
ÆHowsam, supra note 24 µ±

ÆGreen Tree, supra note 25, at p. 2409 µ≤
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"Given the principle that a party can be forced to arbitrate only
those issues it specifically has agreed to submit to arbitration,
one can understand why courts might hesitate to interpret silence
or ambiguity on the 'who should decide arbitrability' point as
giving the arbitrators that power, for doing so might too often
force unwilling parties to arbitrate a matter they reasonably would
have thought a judge, not an arbitrator, would decide."

ÏÚ ‰ÎÏ˘‰ Ô‰Ï ˘È ¯˘‡ ÍÂÒÎÒ‰ ÔÓ ˙ÂÏÂÚ‰ ˙ÂÈÂÈ„ ˙ÂÏ‡˘ ÈÎ ‰Á‰Ï „ÂÒÈ ˘È
ÍÓÒÂÓ ¯¯Â·‰ ¨‡ÒÈ‚ Í„È‡Ó Æ¯¯Â·‰ Ï˘ ‡ÏÂ ¨ËÙÂ˘‰ Ï˘ ÂÈÈÚ ÔÈ‰ ˙ÈÙÂÒ‰ ‰‡ˆÂ˙‰

Æ˙Â¯¯Â·Ï ˙ÂÓÂ„ ˙Â‚‰ Â‡ ÈÂ‰È˘ ¨‰ÚË Ï˘ ‰ÁÈÊ ÔÈÈÚ· ËÈÏÁ‰Ï
¯ÂÒÓ˘ ‡˘Â ‰ÊÂ ¨˙Â¯¯Â·Ï ¯ÒÓÈÈ ‰Ó ‰Ï‡˘Ï ¯˙ÂÈ ‰·Â¯˜ ¯¯Â·‰ Ï˘ Â˙¯ÈÁ· Í¯„

Æ‰ÓÂ„ÎÂ ÈÂ‰È˘ ¨‰ÚË ˙ÁÈÊ Ï˘ ˙ÂÏ‡˘Ó ÏÈ„·‰Ï ¨ËÙ˘Ó‰–˙È·Ï
¨È˙È„Ó‰ ËÙ˘Ó‰–˙È·Ï ‰¯ÂÒÓ‰ ‰Ï‡˘ ÏÏÎ–Í¯„· ‰È‰ ÌÈÈË¯Ù ÌÈÊÂÁ Ï˘ ˙Â˘¯Ù
ËÙ˘Ó–˙È· Ï˘ ˙ÈËÂÙÈ˘ ‰Ú¯Î‰· ·¯Ú˙‰Ï ÍÓÒÂÓ ÈÏ¯„Ù‰ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ÌÏÂ‡
˙·ˆÈ ‡È‰ ‰·˘ ‰„ÈÓ ‰˙Â‡· ¨ÂÈÈ‰„ ¨ÈÏ¯„Ù‰ ËÙ˘ÓÏ ˙„‚ÂÓ ‡È‰ ¯˘‡Î È˙È„Ó

ÆRehnquist ‡È˘‰ È¯·„ Ô‡Î „Ú ÆÒ¯‚Â˜‰ Ï˘ ÂÈ˙Â¯ËÓÂ ÂÈ˙ÂÂÂÎ ˘ÂÓÈÓÏ ÏÂ˘ÎÓÎ

˙Â‚˘‰Â ˙ÂÈ˘Â˜ ∫‚ ˜¯Ù

Green–Â Pacificare, Howsam ˙Â˘¯Ù· ˙ÂËÏÁ‰‰ Ì‡ ‰Ó–˜ÙÒ ÚÈ·Ó µ≥Park

ÌÈ„„ˆ‰ Ï˘ ˙È¯Â˜Ó‰ Ì˙ÂÂÎ ˙‡ ˙ÂÙ˜˘Ó ÔÎ‡ — ÔÓˆÚÏ˘Î ˙Â¯È·Ò ÔÈ‰˘ — Tree

ÌÈ˘ ˘˘ ÛÂÏÁ È¯Á‡ ˙Â¯¯Â·Ï ˙¯·ÚÂÓ ˙ÂÈ‰Ï ‰ÏÂÎÈ ‰È‡ ˙ÈËÙ˘Ó ˙˜ÂÏÁÓ Ì‡ ∫˙Â¯¯Â·Ï
Ô˙È ÔÎ‡ Ì‡‰ ¨ÔÈ„Î ‡Ï ÏÚÙ ®˙ÂÚ˜˘‰‰ ıÚÂÈ Ô„ ‰¯˜Ó·© ˙Â¯¯Â·Ï „ˆ ‰·˘ ˙Ú‰ ÔÓ
ÈÙÏ Ì‡ øÏ¢‰ „ÚÂÓ‰ ÛÂÏÁ È¯Á‡ ˙ÈÚÈ·˘‰ ‰˘· ‰ÏÈÁ˙Ó‰ ˙Â¯¯Â·· ¢¯¯Â·¢ ÏÚ ¯·„Ï
˙ÂÎÓÒ ÂÓˆÚÏ ‰˜�È ¯¯Â·˘ ¯È·Ò Ì‡‰ ¨ÌÈÈ˘ÂÚ ÌÈÈÂˆÈÙ ÏÈË‰Ï ÍÓÒÂÓ ÂÈ‡ ¯¯Â· ‰ÊÂÁ‰
Ì‡‰ ø¢ÌÈÈ˘ÂÚ ÌÈ‡ ÌÈÈ˘ÂÚ ÌÈÈÂˆÈÙ¢ ÈÎ Â˙ÚÈ·˜ „ÂÒÈ ÏÚ ˜¯Â Í‡ ¯ÂÓ‡Î „ÚÒ ˜ÈÚ‰Ï
ÌˆÚ ˙‡ ÒÒ·È˘ ÔÙÂ‡· ‰ÊÂÁ· ˙ÂÈ˙ ¯È„‚‰Ï ¯¯Â·‰ È„ÈÏ ˙ÂÎÓÒ ˙¯ÈÒÓ ÔÈÚÓ ÍÎ· ÔÈ‡
ÈÈÈÚ‰ ¯˘˜‰‰ ÔÓ Ô·ÂÓÎ ‰ÏÂÚ ÈÂˆÓ‰ È˘Â˜‰ ø˙Â¯¯Â· ÌÂÈ˜Ï ˙ÂÎÓÒ ˜ÈÚ‰Ï ‰ÂÂÎ‰

                                            

William W. Park "The Contours of Arbitral Jurisdiction: Who Decides What?" 3 µ≥
International Arbitration News (Summer 2003) 2; reprinted in 18 International

ÆArbitration Report (August 2003) 21
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ÁÎÂÏ Æ˙Â¯¯Â·· ‰· ÔÂ„Ï Ô˙È˘ ‰È‚ÂÒÎ ÔÂÈ„‰ ˙ÏÈÚ Ï˘ ‰¯„‚‰‰ ˙˘·Â‚Ó Â¯Â‡Ï˘ ÌÈÂÒÓ‰
ÌÈÏÂÚ‰ ÌÈ‚˙ÂÓÂ ÌÈ‚˘ÂÓ Ï˘ ÌÎÂ˙ ˙¯„‚‰ ¨¯˙È‰ ÔÈ· ¨¯¯Â·‰ È„È· ˙¯˙Â ¨Ï¢‰ ‰˜ÈÒÙ‰
‰ÓÎÂÒ˘ ˙È¯·‰–˙Âˆ¯‡ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ ‰˜ÈÒÙ· ¨‡˜Ú ‡„ ÆÈÊÂÁ‰ ¯„Ò‰‰ ÔÓ
¯¯Â·‰ ˙ÂËÏÁ‰ ˙‡ ¯È·Ú‰Ï ˙Â¯˘Ù‡‰ Ï‡ ‰˜ÈÙÒÓ ˙ÂÒÁÈÈ˙‰ ¨Park ˙Ú„Ï ¨‰¯ÒÁ ÏÈÚÏ
¯ÂÚ¯Ú ˙‡Î¯Ú Ï˘ ˙ÙÒÂ‰ ˙¯Â˜È·‰ Ë·˘· ¨‰˜ÈÒÙ‰ ÈÙ–ÏÚ ÂÏ Â˜ÚÂ‰˘ ¨Â˙ÂÎÓÒ ÔÈÈÚ·
ÈÎ ¨ÌÈÈËÂÂÏ¯‰ ÔÈ„‰–È˜ÒÙ· ‰ÏÂÏÎ‰ ¨‰¯ÈÓ‡‰ ÔÓ ÚÓ˙˘Ó ¯·„‰˘ ÔÎ˙ÈÈ Æ˙ÈËÂÙÈ˘
‰¯È˙ÂÓ ¢‰¯Â‡ÎÏ¢ ‰ÏÈÓ‰˘ ÔÎ˙ÈÈ ¨¯ÓÂ‡ ÈÂÂ‰ ¨¯¯Â·‰ ˙Ú¯Î‰Ï ¯ÂÒÓ ‡˘Â‰ ¢‰¯Â‡ÎÏ¢
˙¯ÁÂ‡Ó ˙ÈËÂÙÈ˘ ˙¯Â˜È· ÔÈËÂÏÁÏ ÏÂÏ˘Ï È„Î ÍÎ· ÔÈ‡Â ¨˙ÙÒÂ ˙ÈËÂÙÈ˘ ‰Ú¯Î‰Ï ÌÂ˜Ó

 µ¥Æ˙ÓÈÈ˜ ÔÎ‡ ˙‡ÊÎ ˙È¯ÂÚ¯Ú ˙ÂÎÓÒ ÈÎ Ô‡Î ¯È‰·‰Ï ˘È Æ¯˙ÂÈ
‰‡¯ ¨‡˜Ú ‡„ µµÆÈ˙Ù¯ˆ‰ È˜ÂÁ‰ ¯„Ò‰‰ ˙‡ ¨˙È·ÂÈÁ ‰Ó‚Â„Î ¨¯ÈÎÊÓ Park ‰Ê ¯˘˜‰·
Ì‡ ˙Â¯¯Â·· ˙ÈÙÂÒ ‰Ú¯ÎÂ‰ ¯·Î˘ ‰È‚ÂÒ· ÔÂ„Ï ˙ÂÎÓÒ ËÙ˘Ó‰–˙È·Ï ÔÈ‡ ˙Ù¯ˆ·˘
Ì‡ ¨È˙Ù¯ˆ‰ ÔÈ„‰ ÈÙÏ ÆÔÈÈÚ· ÔÂ„Ï ˙ÎÓÒÂÓ ‡È‰ ÈÎ ‰ËÈÏÁ‰ ¯·Î ˙È˙Â¯¯Â·‰ ‰‡Î¯Ú‰
‰ÏÕËa ˙Â¯¯Â·‰ ¯˘‡Î ˜¯ ÌÏÂ‡ ¨·¯Ú˙‰Ï ÏÂÎÈ ËÙ˘Ó‰–˙È· ¨ÏÁ‰ Ì¯Ë ˙Â¯¯Â·· ÔÂÈ„‰
Park–˘ È˘Â˜‰ ÈÎ ‰ÓÂ„ ¨Ô‡Î ¯ÂÓ‡‰ ÁÎÂÏ Æ®manifestment nulle© ÈÂÏ‚Â ¯Â¯· ÔÙÂ‡·

Æ˙¯ÎÊÂÓ‰ ˙È˙Ù¯ˆ‰ ‰ËÈ˘· ‡˜ÂÂ„ ÈÂ‡¯‰ ÂÂ¯˙Ù ˙‡ ‡ˆÂÓ ÂÈ‡ ÂÈÏÚ ÚÈ·ˆÓ
ÌÓÂ‡ ÔÈ‡ Æ¯˙ÂÈ ‰·¯‰ ˙Â¯È·ÒÂ ˙ÂÈ˘ÚÓ ÂÏ˘ ˙Â¯¯Â·‰ ˜ÂÁ Ï˘ ÂÈ˙Â‡¯Â‰ ÂÊ ‰ÈÁ·Ó
˙¯˘¯˘Ï ‰¯È„Ò ‰ÈÏÂÁ „ÂÚ ÛÈÒÂ‰Ï È„Î ‰¯ˆÂ ‡Ï ˙Â¯¯Â·‰ È¯‰˘ ¨‰¯Â˘‰ ÔÓ ¯ÂÚ¯Ú
Â˙Â·¯Ú˙‰ ˙‡ ÌˆÓˆÏÂ ÌÈÂÈ„ ÏÙÎ ÚÂÓÏ ‡È‰ ‰ÂÂÎ‰ Æ‰¯Â˘‰ ÔÓ ËÙ˘Ó‰–È˙·· ÌÈÂÈ„‰
˜ÂÁÏ ≤¥ ÛÈÚÒ· ¯ÂÓ‡Î ÏÎ‰ ¨ÔÈÈÚ Ï˘ Â˘¯Â˘Ï ÌÈ„¯ÂÈ‰ ÌÈÓ‚ÙÏ ËÙ˘Ó‰–˙È· Ï˘
˙ÈÁ·Ó ÌÓÂ‡ Ï·‚ÂÓ ¯˘‡ ÈËÂÙÈ˘ ÔÂÈ„ ÌÈ„ÒÓÓ ˙Â¯¯Â·‰ ÈÈ„ ¨˙Â¯Á‡ ÌÈÏÈÓ· Æ˙Â¯¯Â·‰
˙È˙Â¯¯Â·‰ ˙eËÈÙ˘‰ ˙ÈÈ‚ÂÒ· ‰Ú¯Î‰ Í‡ ¨ËÙ˘Ó‰–˙È·Ï ˙È˜ÂÓ‰ ˙Â·¯Ú˙‰‰ ˙„ÈÓ
¨È˙ÂÂÎ ÆÌÈÂÈ„‰ ÌÂ˙ ÌÚ Ì‚ ËÙ˘Ó–˙È·· ˙Â¯¯Â·‰ ÈÈ„ ÈÙÏ ÔÁ·È‰Ï ‰¯Â‡ÎÏ ‰ÏÂÎÈ
Â‡ ÂÏÂÎ — ˙Â¯¯Â· ˜ÒÙ ÏË·Ï ËÙ˘Ó–˙È· ÍÈÓÒÓ‰ ¨˙Â¯¯Â·‰ ˜ÂÁÏ ≤¥ ÛÈÚÒÏ ¨¯ÂÓ‡Î
‡Ï˘ ‰ÏÈÚ‰ Ï˘· ¯˙È‰ ÔÈ· ¨¯¯Â·Ï Â¯ÈÊÁ‰Ï Â‡ Â˜˙Ï ¨ÔÈ„–ÏÚ· ˙˘˜· ÈÙ–ÏÚ — Â˜ÏÁ
˙ÂÂ˙‰ ˙ÂÈÂÎÓÒ‰ ÔÓ ‚¯Á Â‡ ˙ÂÎÓÒ ‡ÏÏ ÏÚÙ ¯¯Â·‰˘ Â‡ Û˜Â˙–¯· ˙Â¯¯Â· ÌÎÒ‰ ‰È‰
‡È‰ ÌÈ¯·„‰ ˙ÂÚÓ˘Ó Æ®˙Â¯¯Â·‰ ˜ÂÁÏ ®≥©–Â ®±©≤¥ ÌÈË˜ ÌÈÙÈÚÒ© ˙Â¯¯Â·‰ ÌÎÒ‰ ÈÙÏ ÂÏ
Ì˙Â‡· ˙ÈËÂÙÈ˘ ˙¯Â˜È· Ï˘ ˙Â¯˘Ù‡ ˘È˘ ¨˙Â¯¯Â·‰ ÈÈ„ ÈÙ–ÏÚÂ ÂÈÙ ÏÚ ¨˘‡¯Ó ¯Â¯· ÈÎ

 µ∂Æ˜ÂÁ· ÌÈ¯„‚ÂÓ‰ Ì‰È˙ÂÏÂ·‚· ¨≤¥ ÛÈÚÒ· ÌÈÈÂÓ‰ ÌÈ¯˜Ó
Ì‰ÈÙ ˙Ó‚ÓÂ Ì˙ÈÈË ÈÎ Ô‡Î ¯ÈÎÊ‡ ‡Ï Ì‡ Ì˜ÂÈ„ ÏÚ ÌÈ¯·„‰ ˙‡ „ÈÓÚ‡ ‡Ï
¯˘Ù‡˘ ‰ÓÎ „Ú ¯˘Ù‡Ï ‡È‰ ¨Ï‡¯˘È· Ô‰Â ˙È¯·‰–˙Âˆ¯‡· Ô‰ ¨ËÙ˘Ó‰–È˙· Ï˘ ˙Ï·Â˜Ó‰
ÔÂˆ¯Ï ÈÂËÈ· ÍÎ· ˘È  µ∑Æ¯¯Â·‰ Ï˘ Â„ÓÚÓ ˙‡ ˜ÊÁÏÂ ¨‰˘Ú˘ ˙Â¯¯Â· ÌÎÒ‰ Ï˘ ÂÚÂˆÈ· ˙‡

                                            

Æ˙ÂÎÓÒÓ ‰‚È¯Á· Ô„‰ ¨9 U.S.C. §10 (1947) Â‡¯ µ¥
ÆNouveau Code de Procdure Civile (NCPC), par. 1458, 1483, 1502 µµ

Æ˙Â¯¯Â·‰ ˜ÂÁÏ ®·©≤≥ ÛÈÚÒ Ì‚ Â‡¯ µ∂
ÁÂ˙ÈÙÂ ˙ÂÚ˜˘‰ ˙ÈÙ ß Ï‚Ò ±µ∏Ø∑∑ Ú¢¯·· ®Ê‡ Â¯‡Â˙Î© ÔÓÒÂÊ ‡È˘‰ Ï˘ ÂÈ„–˜ÒÙ Â‡¯ µ∑

Æ≥π≤ ¨≥∏π ®≥©‡Ï „¢Ù ¨Ó¢Ú·



„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó˙ÂÎÓÒ‰ ˙Ï‡˘· ÚÈ¯Î‰Ï ˙ÂÎÓÒ‰ — ˙Â¯¯Â·

101

ÏÎÂÈ Á¯Ê‡‰˘ È„Î ¨ÌÈ¯È„Ò‰ ÌÈÈËÂÙÈ˘‰ ÌÈÎÈÏ‰Ï ˙ÂÚÓ˘Ó–˙·Â ‰ÏÈÚÈ ¯ÊÚ–ÚÂ¯Ê ÔÂÎÏ
˘È ÍÎ Æ˙È˜ÂÁ ‰Ú¯Î‰Ï ˙ÂÈËÙ˘Ó‰ ÂÈ˙ÂÈÂ¯Ë ˙‡·‰Ï ÂÈÎ¯ˆ ˙‡ ˙Ó‡Â˙‰ Í¯„‰ ˙‡ ¯ÂÁ·Ï
¨˛·ÏÂ˘Ó ÁÒÂ¸ ËÙ˘Ó‰–È˙· ˜ÂÁ· ·∑π ÛÈÚÒ Ï˘ Â˙ÏÏÎ‰Ï ÚÈÓ‰ ˙‡ Ì‚ ÔÈ·‰Ï
¨˙Â¯¯Â·Ï ˙Â˜‰Ï ‰˙ÈÈ‰ ˜˜ÂÁÓ‰ ˙ÂÂÎ µ∏¨˜ÂÁ‰–˙Úˆ‰· ¯Ó‡ Ì‚˘ ÈÙÎ Æ±π∏¥–„¢Ó˘˙‰
È„Î ¨ËÙ˘Ó‰–È˙· ˜ÂÁ· È¯˜ ¨È¯˜ÈÚ‰ ˜ÂÁ· ÈÏÓ¯ÂÙ „ÓÚÓ ®¯Â˘È‚ ÌÂÈÎ© ¯Â˘ÈÙÏÂ ‰¯˘ÙÏ
ÂÂÎÈÈ ÍÎ·Â ¨Ì‰ÈÈ· ÍÂÒÎÒ‰ ·Â˘ÈÈÏ ˙ÂÙÒÂ ÌÈÎ¯„ Ì‰Ï ¯ÂÁ·Ï ÔÈ„‰–ÈÏÚ·Ï ¯˘Ù‡Ï
˙ÂÈÂÈÈ„˙‰‰ ÒÓÂÚ ˙‡ Ï˜‰ÏÂ ¨‡ÒÈ‚ „ÁÓ ¨ÍÂÒÎÒ‰ ÔÂ¯˙Ù ˙‡ ˘ÈÁ‰Ï ˙ÂÈÂ¯˘Ù‡
ÌÈ„Â„Ó ÌÈ„Úˆ· ˜˜ÂÁÓ‰ ÍÏ‰ ¨ËÙ˘Ó‰–È˙· ˜ÂÁ ˙‡ Â˜˙· Æ‡ÒÈ‚ Í„È‡Ó ¨ËÙ˘Ó‰–È˙··˘
¨ÁÂ ÈÚˆÓ‡Î ˙Â¯¯Â·‰ ˙‡ ¯‡È˙ ‰·˘ ¨˙Â¯¯Â·‰ ˜ÂÁ ˙Úˆ‰· ÂÈÙ ˙Ó‚Ó ˙Â·˜Ú· ÌÈÏÂ˜˘Â
‰ÒÓÚÓ‰ ˙‡ Ï˜‰Ï ÈÂ˘Ú˘ ¨ËÙ˘Ó‰–˙È· ÈÏ˙ÂÎÏ ıÂÁÓ ÌÈÎÂÒÎÒ ·Â˘ÈÈÏ ÈÂÎÒÁÂ ¯È‰Ó
Ì‚ ˙Â¯¯Â·‰ ˙Â·˜Ú·Â ÏÚÓ ÛÒÂÂÈÈ Ì‡ ÈÎ ÛÈÒÂ‰Ï ¯˙ÂÓÏ ‡Ï ÆËÙ˘Ó‰–È˙· ÏÚ ˙ÏËÂÓ‰
¨®˙Â¯¯Â·‰ ˜ÂÁÏ ≤¥ ÛÈÚÒÓ ‰ÏÂÚ‰ ¯˙ÂÈ ˙Ï·‚ÂÓ‰ ˙ÂÎÓÒ‰ ÔÓ ÏÈ„·‰Ï© ‰¯Â˘‰ ÔÓ ¯ÂÚ¯Ú

Æ‰ÎÂ˙Ó ‰¯ÂÓ‡‰ ‰Ó‚Ó‰ ˙‡ Ô˜Â¯Ï È„Î ÍÎ· ‰È‰È
ß ˙ÂÈ˘Ú˙ ÔÓ˘ ÔÈ„‰–˜ÒÙ· „ÂÚ È˙¯Ó‡˘ ÌÈ¯·„· ‡ˆÓ ÂÊ ‰Ó‚Ó Ï˘ ‡ÏÓ ¯Â‡È˙

µπ∫ÔÈÏ·˙ ˙¯·Á
 

¯Â¯È· Ï˘ ÂÓÂÈ˜ Ì‰Ï ÁÈË·˙ ˙Â¯¯Â·‰ ÈÎ ‰˘ÂÁ˙ ÌÈ˘‡Ï ‰È‰˙ Ì‡¢
ÌÂ¯˙ÏÂ ˙¯˙ÂÈÓ ˙ÂÈÈ„˙‰ ˙ÚÈÓÏ ·Â˘Á ÈÏÎ ˘Ó˘Ï ‰ÏÂÎÈ ‡È‰ ¨Ô‚Â‰
¨ÌÎÒÂÓ ÔÂ¯˙Ù Ï˘ ÔÓÓÒ ˘‡¯Ó ‰ÓÈÚ ˙‡˘Â‰ Í¯„· ÌÈÎÂÒÎÒ ·Â˘ÈÈÏ

¢Æ˙ÂÓÈÚ ‡ÏÏ

Ï¢‰ ‰˜ÈÒÙ· ‰Ó˙Ò‰˘ ÌÈÓÂÁ˙‰ ˙·Á¯‰ ˙‡ ÂÏˆ‡ ıÓ‡Ï ‰ËÂ È˙ÈÈ‰ ‡Ï
Ï˘ ÂÈ˙ÂÈ˙ ÁÎÂÏ ¨˙Â¯¯Â· ÌÈÈ˜Ï ˙ÂÎÓÒ‰ ÌˆÚ ¯·„· ‰Ú¯Î‰‰˘ ÈÂ‡¯ ∫˙È¯·‰–˙Âˆ¯‡·
¯‡˘Â˙ ÌÈ„„ˆ‰ Ï˘ ‰ÓÎÒ‰‰ Û˜È‰ ¯·„· ÔÎÂ ¨ÌÈ„„ˆ‰ ˙ÓÎÒ‰ ˙‡ Û˜˘Ó‰ ˙Â¯¯Â· ÌÎÒ‰
Ï˘ Â˙ÂÂÎ ˙ÂÂÈÚÏ Á˙Ù Á˙ÙÈÈ ‡Ï˘ ÍÎÏ Ì¯Â˙ ÂÏˆ‡ ÌÈÈ˜‰ ¯„Ò‰‰ ÆËÙ˘Ó‰–˙È· È„È·
„ˆ‰ ˙‡ ¯Â¯‚˙ ˙Â¯¯Â·Ï ‰ÓÎÒ‰˘ ˘‡¯Ó ˘˘ÁÏ ÌÂ˜Ó ‰È‰È ‡Ï˘Â ˙Â¯¯Â·Ï ÌÈÎÒ‰˘ „ˆ
¯È‡˘‰Ï ˘È ¨ÈÓÚËÏ ¨ÚÓ˘Ó ÆÌÈÈ¯Â˜Ó‰ Â˙ÂÂÎÏÂ ÂÂˆ¯Ï ¯·ÚÓ ¨ÚÂ„È–È˙Ï·‰ Ï‡ ÌÈÎÒÓ‰

ÆÈÂÈ˘ ‡ÏÏ ¨ÂÈ¯·„ ˙È˘‡¯· ÂË¯ÂÙ˘ Ì‰È˙ÂÏ·‚Ó ÏÚ ¨¯¯Â·‰ Ï˘ ˙ÂÎÓÒ‰ ÈÓÂÁ˙ ˙‡
˙‡ ‚Èˆ‰Ï ˙Â¯˘Ù‡‰ Ô˙È˙ Â·˘ ¨¯˙ÂÈ ·Á¯ ÔÂÈ„Ï ‰ÈÂ‡¯ ÂÊ ‰È‚ÂÒ˘ ˜ÙÒ ÔÈ‡ ¨‰Ê ÌÚ

ÆÁ¢Î˘˙ ˙˘Ó ˙Â¯¯Â·‰ ˜ÂÁ ˙ÏÚÙ‰· ÔÂÈÒÈ‰ ÔÓ ÂÁÓˆ˘ ˙ÂÂ˘‰ ˙ÂÚ„‰

                                            

Æ≥±π Á¢‰ ¨±ππ±–‡¢˘˙‰ ¨˛·ÏÂ˘Ó ÁÒÂ¸ ËÙ˘Ó‰ È˙· ˜ÂÁ ˙Úˆ‰ µ∏
Æµ∑µ ¨µ∂± ®±©ËÏ „¢Ù ¨Ó¢Ú· ÔÈÏ·˙ ˙¯·Á ß Ó¢Ú· ˙ÂÈ˘Ú˙ ÔÓ˘ ≤¥±Ø∏± ‡¢Ú µπ
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