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"If a party refuses to perform his obligations under a contract it is
obvious that he cannot ask that the other party should perform his
reciprocal obligations, but the obligation to submit to an
arbitration is reciprocal only to the other party's similar duty to
submit to arbitration, and has nothing to do with the other terms
of the contract."
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Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 115 S. Ct. 2322 31
Vimar nwn 11279 (1995)

.Carriage of Goods by Sea Act (COGSA), 46 U.S.C. §1300 (1936) 32

WVimar, supra note 31 33
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"Mere speculation that the foreign arbitrator might apply Japanese
law, which depending on the proper construction of COGSA
might reduce respondents' legal obligations, does not in and of
itself lessen liability under COGSA... nor did it provide an
adequate basis upon which to declare the relevant arbitration
agreement unenforceable."

nwaD2 NTAY 77pna2 yax® Scalia vRWwR 11015 XXM AT TRTNNXR
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NBUIT M2 A YIRS 73 02 w0 0D Jon TaD ANWRIT IR Sv vawnt
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nSvIT 73272 MO°KRT °D YIPI OOINXR 0°2°972 LWRIM M2 AR 7 mapon |, Scalia
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2202 NPLIA 7117737 Y 2N 2237 5717 27707

P71 NPRWA ¥°13772 92 5w N0n0 0P = 111y TNED 727 Yv 1Py
%6:Scaliavawn yap - 1mono
"...[W]e should not on the basis of 'mere speculation'... that an
arbitrator might interpret these ambiguous agreements in a
manner that casts their enforceability into doubt, take upon
ourselves the authority to decide the antecedent question of how

the ambiguity is to be resolved."
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Pacificare, supra note 23 34

RICO, supra note 29 35

«Pacificare, supra note 23, at p. 1535 36
Jbid, ibid 37
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Howsam, supra note 24 38

http://www.nasdadr.com/arb_code/ {37 NASD, Code of Arbitration Sec. 10304 39
«arb_codel.asp#10304

First Options of Chicago v. Kaplan, 514 U.S. 938, 115 S.Ct. 1920 (1995) 40

Steelworkers v. Warrior & Gulf Nav. Co., 363 U.S. 574, 80 S.Ct. 1347 (1960) X7 41
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WA NIM2% NI2°D5 7372 NIPMIAR NIPRY TR 0207 7Y 107270 LN7nab
»1-5y 15131 (procedural arbitrability n1°11°7 MYRw 09X VEWRATNY CTYY
SVTPY MY NTvoR (time limits) a1 N%237 17 NPT NIPKRYY nInxT 27
yap1 9% 172 .M1IM2% An00an wInn? 0oTIPa 0INR 0°M17 0037701 NIyIn
1Y 117 NIAIT NIAT R AR ,7IY0 Y 1N °D Moses v. Mercury1-pona
4,975

1272 NASD %92 5w 79107 nPxw *2 Breyervaws ¥ap ,2°y K 100 by
#3,0awnn N2 K91 ,9M2% 1Ay 7297 M1 Nwatd et nbaa

"The NASD time limit rule falls within the gateway procedural
disputes that do not present what our cases have called 'questions
of arbitrability."
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AT & T Technologies Inc. v. Communications Workers, 475 U.S. 463, 106 X7 42
S.Ct. 1415 (1986)

Revised Uniform Arbitration Act (RUAA), sec. 6, 7 U.L.A. 12 (supp. 2002) 43

Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 44
«Moses v. Mercury 1°7°09 :12172) 103 S.Ct. 927 (1983)
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Moses v. Mercury, supra note 44 46
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"ARBITRATION - all disputes, claims, or controversies arising
from or relating to this contract or the relationships which result
from this contract... shall be resolved by binding arbitration by
one arbitrator selected by us with consent of you. This arbitration
contract is made pursuant to a transaction in interstate commerce,
and shall be governed by the Federal Arbitration Act at 9 USC
section 1 [9 USCS s1]... THE PARTIES VOLUNTARILY AND
KNOWINGLY WAIVE ANY RIGHT THEY HAVE TO A JURY
TRIAL, EITHER PURSUANT TO ARBITRATION UNDER
THIS CLAUSE OR PURSUANT TO COURT ACTION BY US
(AS PROVIDED HEREIN)... The parties agree and understand
that the arbitrator shall have all powers provided by the law and
the contract. These powers shall include all legal and equitable
remedies, including, but not limited to, money damages,
declaratory relief, and injunctive relief." [capitalization in
original]
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19X NPINT OXR ,197%Y ,AN%0 NP7 MIRIR Sw 115V vawnatna 13181 TORY
MR 72 Y2377 27T Dyw PR W ,2177 Ny W57 APKRYD Y17 901 nmipnw
5w 110y YR NAY 11T DR AR 2177 ©OT 97137 Y AP 710 00w
125 YN T3 MmN IR

TMYRI DMWY MM NIN 0D ,MARD 720 227787 1170V vAwRT N2 217
19X M ,Green Tree "%y 972 97127 °2 OW AR LOAR 7y°an? yag 901 017
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"If there is doubt about that matter about the scope of arbitrable
issues we should resolve that doubt in favor of arbitration."
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Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614, 628, 105 49
.S.Ct. 3346 (1985)
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"They include certain gateway matters, such as whether the parties
have a valid arbitration agreement at all or whether a concededly
binding arbitration clause applies to a certain type of controversy.
See generally Howsam... See also John Wiley & Sons, Inc. v.
Livingston, 376 U.S. 543, 546-547, 11 L. Ed. 2d 898, 84 S. Ct.
909 (1964) (whether an arbitration agreement survives a corporate
merger); AT & T... at 651-652, 89 L. Ed. 2d 648, 106 S.Ct.
1415 (whether a labor-management layoff controversy falls within
the scope of an arbitration clauseThe question here — whether the
contracts forbid class arbitration — does not fall into this narrow
exception. It concerns neither the validity of the arbitration clause
nor its applicability to the underlying dispute between the parties.
Unlike First Options, the question is not whether the parties
wanted a judge or an arbitrator to decide whether they agreed to
arbitrate a matter... Rather the relevant question here is what
kind of arbitration proceeding the parties agreed to. That question
does not concern a state statute or judicial procedures, cf. Volt
Information Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior Univ., 489 U.S. 468, 474476, 103 L. Ed. 2d
488, 109 S.Ct. 1248 (1989). It concerns contract interpretation
and arbitration procedures. Arbitrators are well situated to answer
that question." [emphasis in original]
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«Green Tree, supra note 25, at p. 2407 50
Howsam, supra note 24 51
«Green Tree, supra note 25, at p. 2409 52
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"Given the principle that a party can be forced to arbitrate only
those issues it specifically has agreed to submit to arbitration,
one can understand why courts might hesitate to interpret silence
or ambiguity on the 'who should decide arbitrability' point as
giving the arbitrators that power, for doing so might too often
force unwilling parties to arbitrate a matter they reasonably would
have thought a judge, not an arbitrator, would decide."
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William W. Park "The Contours of Arbitral Jurisdiction: Who Decides What?" 3 53
International Arbitration News (Summer 2003) 2; reprinted in 18 International
Arbitration Report (August 2003) 21
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