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The Interdisciplinary Center

Disciplinary File 37/2009
In the Matter of the Accused Student (Hereinafter: The Student)

November 11, 2009

Decision

Introduction

1.

The Student is in his second year of studies at the School of Communications at the
Interdisciplinary Center. During the Moed Bet exam in the course "Foundations of Political
Advertising", which was a closed book exam, held on August 14, 2009 (hereinafter: "the
exam"), forbidden material was found in the restroom stall adjacent to the exam room, visited by
the Student once during the exam. The material was mainly typed, but it also included writing in
the Student's handwriting.

Consequently, the Student has been accused of offenses under clauses 2(a), 2(b), 2(c), 2(d), 2(e),
2(f), 2(g), 2(h), 2(k) and 2(q) of the Disciplinary Regulations of the Interdisciplinary Center
(hereinafter: "The Disciplinary Code").

The Honorable Ms. Orly Shaked, (hereinafter: "the Complainant"), the witnesses — head of
exams administration, Ms. Zehavit Loostiger-Levi, Coordinator and Head of the proctors, Ms.
Miri Blank, and the proctor, Ms. Malka Stern, the Student representing himself and represented
by a Student Union Representative, Mr. Or Diskin (hereinafter: the Student Union
Representative") were heard during the hearing held before me on Wednesday, the 22" of
October, 2009 (hereinafter: "Protocol") and on the 29" of October 2009, the 11" of Heshvan
5770 (hereinafter: "Protocol 2") in the presence of Ms. Shir Peer, Coordinator of the
Disciplinary Committees. The observer from the Student Union was Mr. Alon Bariff.

I would like to note that due to the complexity of the case, at the end of the hearing I allowed the
parties to present summations in writing within one week. Consequently the summations were
given to the Complainant for her remarks and later a summary of the pleadings from the Student
Union representatives was given to me (the document dated November 4, 2009).

Hearing

3.

During the hearing the Honorable Complainant repeated the facts of the accusation while
emphasizing the Student immediately admitted that the material found in the bathroom stall was
his (see the summary of the meeting held by the Complainant with the Student on August 31,
2009); however the Student denied the accusations against him and presented his version of the
events (pp. 1-2 of the Protocol).

The Student claimed that on the day of the exam he studied until the "last minute" and
continued to study in the bathroom stall directly adjacent to the exam room and when he realized
the exam was very soon, he got nervous, innocently threw out the study sheets (hereinafter: "the
material") into the garbage bin in the restroom stall and even outdid himself when he left his
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personal satchel in the stall hanging on the door (in this context see page 1 of the document dated
November 4, 2009). Later, during the exam, he asked to go to the bathroom in order to freshen
up. His request was granted and he left the exam room for a short period of 2 to 3 minutes, at
which time he washed his face in the bathroom but did not enter the stalls (pp. 3-4 of the
Protocol; p. 9 of Protocol 2). In this context the Student Union Representative emphasized that
no remark was received or noted by the Proctors regarding deviant or suspicious behavior or
about visiting the bathroom for a prolonged period.

In response to my question, why he threw out the material into the garbage bin and did not put it
into his satchel, the Student explained that he no longer needed the material and that he always
does so (p. 2 of the Protocol).

4. At this stage and in light of the Student's version given during his testimony which was in
contrast to the version in the Complaint, the Honorable Complainant thought it was necessary to
hear the relevant persons from the exams department, who were present in the exam room and
next to it. However, they were not at the Center on the day of the hearing (one of the witnesses
was ill and the other did not work that day). As a result, continuation of the hearing was
postponed to another date. At that point in time I explained to the Student the possible
implications of hearing the testimony in the further hearing and I recommended that the Student
consult with his representative before we interrupt the hearing in order to attempt to find a way to
complete the hearing on the spot (pp. 4-5 of the Protocol). The parties took a five minute break
and upon their return the Student through his representative clarified that he is interested in
continuing the process and hearing the testimony and he is insisting on exercising his right to
have the witnesses be heard and he is exercising his rights to exhaust the evidence stage (p. 5 of
the Protocol).

5. Consequently, we convened again on the date of the further hearing to hear the three witnesses
on behalf of the Complainant. In this context I explained to the parties and to the witnesses, that
in the framework of the testimony I will be taking into account the rule that disqualifies
hearsay testimony, thus the witnesses all must testify to first hand evidence.

5(1) First the Head of the Exam Administration, Ms. Zehavit Loostiger-Levi testified, explaining the
routine procedure of searching the restrooms before the exams (p. 1 of Protocol 2) at the
Interdisciplinary Center. She continued by stating that she received the material the day after the
exam (I assumed she meant Sunday since the exam was held on Friday) (p. 2 of Protocol 2).

In response to the Student Union Representative's question of why no remark had been noted on
the exam proceedings form regarding the Student and another Student being outside the exam
room, she said to ask the Proctor and that "anything that is not unusual is not noted. Every
unusual incident is noted" (p. 2 of Protocol 2), and again when the exam process form was in
her hand she stated that "every unusual incident is marked on this form. Not all of them
detail...." (p. 3 of Protocol 2). Towards the end of her testimony she clarified that "now there is
a separate procedure for noting every detail of a student who goes to the restroom" (p. 3 of
Protocol 2).
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5(2) The Coordinator and Head of Proctors, Ms. Blank, testified next while repeating the testimony
about the procedure of checking the restrooms before the beginning of the exam (pp. 4-5 of
Protocol 2). In this context one point should be mentioned. The witness testified about the quality
of the examination of the restrooms stating that the examination is meticulous, but there is most
definitely a chance that material will not be discovered during the examination (p. 5 of Protocol
2). Later she explained that the Proctors are instructed to observe the body language of the
Student and on the amount of time they spend in the restroom in order to get an indication of
suspicion of cheating (p. 6 of Protocol 2).

5(3) The last witness to testify was the Proctor, Ms. Stern, who searched the restrooms before the
exam. She was suspicious of the Student upon his returning from the restroom and as a result
went to search the restroom a second time at which time she found material in the men's
restroom. In her testimony she emphasized that the garbage bin was empty at the time of the
initial search she did in the men's restroom and that "nothing was hidden. It is impossible that
material was there before the exam, which I did not see" (p. 6 of Protocol 2).

As for the matter of the time spent by the Student in the restroom the Proctor testified that "Some
students spent 5 minutes in the restroom, usually it is 3-4 minutes, but I don't know how
much more than usual, when it is more we go to check. I found pages folded in an orderly
manner, several together. I could not have missed it the first time" (p. 6 of Protocol 2; and
see her repetition in regard to this matter on p. 7 of Protocol 2).

In response to the Student Union Representative's question — "Usually it is customary to list
unordinary events on the form. Why wasn't it listed?" the witness answered — "I did not note
why I did the search. It isn't in our briefing to note. Maybe next time we have to note this"
(p. 7 of Protocol 2).

5(4) At the end of the testimony of the three witnesses, the Student testified again, repeating his
consistent version and clarified that the exam took place during the hot days of August and thus
he wore, as usual, a short sleeved shirt and shorts and very light clothing which would make it
hard to hide the material found; The Student ended his testimony stating "it is important for me
to unequivocally state that I did not cheat, and there was not intent to cheat" (pp. 9-10 of
Protocol 2).

6. Before I shall relate to the testimonies I will first state, that the honorable Complainant has asked
to bring to our attention the unacceptable phenomenon, what she termed "a pervasive problem",
of hiding forbidden exam material in the restroom that exists at the Interdisciplinary Center and
we must authoritatively contend with this phenomenon and do all that is necessary to eradicate it.
I will immediately state that the Honorable Complainant is correct and indeed, it is known that
the Exams Administration is doing a great deal to contend with the phenomenon and the
procedure presented by the witnesses testifies to this. However, the Exams Administration must
meticulously ensure that the times each Student leaves and returns to exam room is registered in
an accurate manner; furthermore, the Exams Administration must be meticulous when recording
any suspicion on the exam proceedings form. Regretfully these last two actions were not done in
the case before us and thus created a failure to provide evidence (hereinafter: "non-recording
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failure"). This is despite the opinion I expressed in Disciplinary File 23/2009 given on July 19,
2009 (about one month before the exam) in the matter of Student A, where I already stated that
the matter of hiding forbidden material in the restrooms by the Students at the
Interdisciplinary Center, while sardonically abusing the fact that the restroom constitutes a
place of privacy calls for better preventive action and strengthening the means of
deterrence in order to eradicate this unacceptable phenomenon and my recommendation,
inter alia, is that any student leaving the exam room be listed by name by the proctors
including the exact time (hour and minutes) they left the exam room and the exact time
they returned.

The Burden of Proof in Disciplinary Cases in Academics

7(1) I will first state, that the complaint in this case requires reference to the question of the burden

proof needed —the burden of proof required in civil law — i.e. the balance of probabilities — or
the more severe level of proof needed in criminal law — i.e. beyond a reasonable doubt. This
question was discussed in the context of disciplinary proceedings in academic institutes in the
Civil Motion (Haifa District) 30165/97 Menachem Eyal vs. The Disciplinary Officer at Haifa
University, Prof. S. Rakover, (unpublished February 25, 1999) (given by Honorable Justice
Yigal Grill) (hereinafter: "Eyal Case").

7(2) In reference to the same matter the District Court of Haifa in the decision given by Honorable

President Shamgar in Government Services Appeal 3725/91 Bacharach vs. the State of Israel,
Court Cases 35(5) 401 (1991), extensively discusses the question — to what degree do the rules of
the burden of proof apply to disciplinary court. The Honorable President rejected the idea of
creating a third normative framework in reference to the appropriate burden of proof in
disciplinary actions, stating that —

Capital law offenses are rightfully considered more severe in their consequences and
require a higher level of proof than only the balance of probabilities. The disciplinary law
thus joins in this respect to the criminal procedure, since that is the essence of its meaning
(p. 407) (the bold print and underline do not appear in the original quote — A.P.).

And later —

""As stated, two levels of proof, criminal and civil are suffice for me, and once the level of
proof customary in civil proceedings is rejected, rightfully so, as inapplicable for
disciplinary proceedings for proving matters of discipline in public services, in reference to
the required honesty and trust, and the deceit which is revealed, to our regret, frequently,
we must refer to proof beyvond a reasonable doubt and to adopt it for our cases, whereby
the quantity of evidence which is considered enough to provide the said degree necessary
changes according to the essence of the subject' (p. 408) (the bold print and underline do not
appear in the original text — A.P.)

"This is also true for disciplinary matters: the burden of proof is, as stated, proof beyond a
reasonable doubt, which for example, is customary at all military disciplinary instances.
The character of the case will determine the degree of the burden of proof that must be
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proven, and for this matter a deceitful act is not similar to not reporting for kitchen duty at
the time designated. This is also the case in the matter before us, which in essence is the
claim of deceit, whereby a claim of pretense is raised, which if proven true, will place a
serious stain on the deceiver: in such a case I see no justification in deviating from the level
of proof required in a regular criminal case'' (ibid, ibid) (bold print and underlines were not in
the original text — A.P.)

In light of the statements of Honorable President Shamgar the honorable District Court of Haifa
determined that the rule by which accusations against a student must be proven in
disciplinary proceedings in Academics is beyond a reasonable doubt, especially when the
case involves a serious offense and a conviction entails substantial implications in reference
to the student (ibid, paragraph 28 in the Eyal Case).

For a different approach see Civil Motion 4063/04 Nathaniel Bergman vs. Ben Gurion
University, Beer Sheva, p. 7 (unpublished, March 16, 2005).

In the case before me, the Honorable Complainant raised suspicion of the Student cheating — a
type of fraud. There is no doubt, that this offense is a serious offense, thus, the burden of proof
needed from the Honorable Complainant in this case is the criminal burden of proof of
beyond a reasonable doubt and not the civil burden of proof of balance of probabilities.

Conviction based on Circumstantial Evidence

As emerging from the testimony of the three witnesses on behalf of the Complainant, there is no
objective and direct evidence to prove the accusations of the complaint and the recording of the
exam proceedings was lacking, thus the question of conviction of the student is based solely on
circumstantial evidence. As is well known, the burden of proof falls on the honorable
Complainant to prove the accusations of the complaint and as such she can use circumstantial
evidence and assumptions stemming from common-sense (compare Criminal Case 592/83 Meir
vs. the State of Israel, Court Cases 38 (1) 331, 333 (1984).

In this matter the rule is that there is no prevention of convicting an accused based solely on
circumstantial evidence. However, in order to do so the court is obligated to examine the
circumstantial evidence and the explanations of the accused according to logic and life
experience tests, and only then if the incriminating conclusion clearly and absolutely
outweighs any other alternative thesis and no other reasonable conclusion can be reached,
we can state that the guilt of the accused has been proven beyond a reasonable doubt
[Criminal Appeal 10479/08 John Doe vs. the State of Israel (not yet published April 27, 2009);
Yaakov Kedmi On the Evidence — Part 2 — Combined and Updated Edition (2003) (hereinafter —
"Honorable Justice Kedmi's book)].

In this context we should refer to the rule presented in Honorable Justice Prokatcha's decision in
Criminal Appeal 2132/04 Kais vs. The State of Israel (not yet published, May 28, 2007)
(hereinafter — "Kais Case").

"A judicial decision in criminal proceedings which relies on circumstantial evidence, is
supposed to examine whether the combined evidence indicates criminal liability of the
accused at the required level of certainty, or there is reasonable doubt about his liability.
The lack of reasonable doubt in reference to incriminating circumstantial evidence means
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that the only logical conclusion which can be reached from the evidence is that the accused
is criminally liable. Reasonable doubt may arise from the circumstantial evidence when a
conclusion can be reached that corresponds with the accused innocence, when the
probability of its existence is substantial, and is not negligible or imaginary. This possibility
must reasonably hold in the evidence and must meet the common-sense and life experience
tests. Namely, in_order to determine a convictional finding based on_circumstantial
evidence, the combination of the evidence must lead to the incriminating conclusion being
the only reasonable possibility. With the existence of another reasonable conclusion, which
is real and not imaginary, that does not incriminate the accused, then he should be
acquitted.'" (Paragraph 6 of Justice Prokatcha's decision) (The bold print and underlines do not
appear in the original text).

It is evident that in the case before us we cannot speak of an implicating conclusion as the only
possible reasonable conclusion. We can state that the Student's version of events and the proctor
not recording both the exact times which raised the suspicion, is the same reasonable doubt the
Student needs in order to contest the Complainants standpoint about the material. Indeed as the
defense claims, mistakes during a routine inspection of the restrooms may occur and most
definitely the proctor may miss this or that sheet of paper (the head of the Exams Administration
and the Coordinator of the proctors even testified about this matter), which may be found later.
Also in reference to this matter we can state that the material that was found was relatively large,
which would have been difficult to hide even the more so on the hot summer days in July and
August that call for light clothing.

Moreover, the method of examining circumstantial evidence strengthens my conclusion. The rule
is that examination of evidence involves a multi-stage test whereby-

"In_the first stage all the circumstantial evidence is examined by itself to determine if the
factual finding can be founded upon it; In the second stage, the entire web of evidence is
examined in order to determine whether it allegedly involves the accused in committing the
crime, whereby reaching the implicating conclusion is the result of intelligent assessment of
the evidence based on life experience and common-sense. An implicating conclusion may be
reached by combining several circumstantial evidences, which each alone is insufficient for
incrimination, but their combined weight is sufficient. In_the third stage, the burden is
shifted to the accused to offer an explanation that will contradict the incriminating premise
against him. An alternative explanation for the circumstantial evidence, which might
present reasonable doubt regarding the assumption incriminating the accused, is suffice to
acquit him. The Court compares the Prosecution's incriminating thesis to the anti-thesis of
the Defense, checks whether all the circumstantial evidence cancels the version and
explanation of the accused, beyond a reasonable doubt." [Honorable Justice Prokatcha in
Criminal Appeal 9372/03 Fon Wiesel vs. The State of Israel, Court Cases 59(1) 745, 754
(2004) (the bold print and underline do not appear in the original text — A.P.).

It is appropriate to once again emphasize, that in the third stage of examining the circumstantial
evidence the explanation for the incriminating circumstances should be examined based on the
reasonable doubt test. The Defense's explanation can result in acquittal due to reasonable doubt if
the alternative explanation offered is sufficient in imposing doubt about the strength of the
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incriminating evidence presented (compare to the case of John Doe, paragraph 24 of Justice
Danziger's decision; Kais Case, paragraph 8 of Justice Prokatcha's decision). In my humble
opinion, the Student's alternative explanation, his consistent testimony and the failure of not
recording events have presented the doubt he indeed needs.

8(5) In other words, on the hand, there is no doubt that with the circumstantial evidence before us we

10.

could have reached the same conclusion as that reached by the honorable Complainant which
justified filing the complaint under question; nonetheless, on the other hand, as claimed by the
Student Union Representative on behalf of the Student, this is the not the only possible
conclusion and it certainly does not unequivocally outweigh the alternative explanation presented
by the Student in his consistent testimony which was also presented to the Complainant during
her meeting with him.

Thus, when the circumstantial evidence in the case of the Student only raises suspicion, but
at the same time, in my humble opinion, does not reach the required threshold of evidence
— I can only acquit him due to reasonable doubt as ordered by the legislator who states that
with reasonable doubt the scales tip in favor of the Defense (section 34V of the Criminal
Code) (in the matter of John Doe, paragraph 25 of Justice Danziger's decision; also see Justice
Kedmi's book, Part three, p. 1458).

Accordingly, we must remember that we are dealing with crucial decisions, and as such the
Disciplinary Officer cannot rely solely on circumstantial evidence that arouses suspicion, wonder
or questions about the behavior of the Student. Instead he must be convinced beyond a
reasonable doubt that the Student committed the act of which he has been accused. While taking
into consideration the amount of certainty required in disciplinary cases as in criminal law and in
light of my direct impression of the Student's credibility, I am not certain that the Student
actually committed the act of which he has been accused in the Complaint, and thus I
decided to acquit him due to reasonable doubt (compare with the case of John Doe, paragraph
25 of Justice Danziger's decision). We should also add to this all of the Student's
recommendation letters presented to me, his service in the army as an excellent soldier, his high
achievements (90 point average his freshman year), and his contribution to society in general and
to the Interdisciplinary Center in particular.

To the honorable Complainant's credit we should state that in the end she noted the matters in
favor of the Student all along the way, from the first meeting with him, August 31, 2009, until his
testimony at the hearing, which was consistent and unequivocal testimony which is credit in his
favor; To the credit of the Student Union Representative, we should state that the
Representative in this case elegantly presented the claims orally and the three made their claims
elegantly in writing and made it easier from me to see the entire viewpoint of the defense.
Furthermore, I would like to thank both parties for the straightforward and relaxed management
of their sides in this complex case.
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In conclusion, there is no doubt and it is evident that the mere disciplinary proceeding was
difficult on the Student and there are those who have said that the process is the punishment"'.
There is no doubt that this is true. The inquirer will ask, how does an innocent person find
himself in the midst of such a difficult proceeding? The answer can be found in the Defense's
version of events, and all the more so in the Claimant's version — the negligence of the Student
leaving material in the restroom brought him to this point and he has no one to blame but
himself (compare page 1 of the defense's statements to the claims of the defense in the document
of November 2, 2009). We will also emphasize that the material left in the restroom could have
led to accusations against another student who could have entered the same restroom and would
have surprisingly discovered the material and in turn become the person holding the prohibited
material or it would be discovered and he would be considered to constructively hold the
prohibited material.

Conclusion
12. The Student is acquitted due to the existence of reasonable doubt.

Adyv. Assaf Porat
In Charge of Discipline

' As the title of the well know book by Malcolm M. Feeley "The Process is the Punishment: Handling Cases in a Lower
Criminal Court
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