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Æ˙ÈÏ‡È¯ÂËÈ¯ËÒ˜‡ ‰¯Âˆ· Ï·Ê‰–¯‡Â„ ˙ÏÁ‰Ï ‰ÏÂ„‚ ˙Â·È˘Á ˙ÓÈÈ˜ ÈÎ ¯È·Ò ÍÎ ÏÚ ÛÒÂ
‰ÏÂÚ ˜ÂÁ‰–˙ÂÚˆ‰ È˙˘Ó ÆÏ‡¯˘ÈÏ ÈÂˆ¯‰ Ï„ÂÓ‰ ˙Ï‡˘· „˜Ó˙È ‰Ê ˜¯Ù· ÈÊÎ¯Ó‰ ÔÂÈ„‰
˜¯Ù· ±µÆopt-out Ï˘ Ï„ÂÓ Â‡ opt-in Ï˘ Ï„ÂÓ ˙ÂÈ‰Ï ÍÈ¯ˆ ÈÏ‡¯˘È‰ ÔÂ¯˙Ù‰ Ì‡ ‰Ï‡˘‰
˙‡ ÌÎÒ ÛÂÒ·Ï Æ¯˙ÂÈ ÈÂ‡¯Â ¯˙ÂÈ ·ÂË Ï„ÂÓ ÂÈ‰ opt-in–‰ Ï„ÂÓ ÈÎ ÔÂÚËÏ ‰Ò ‰Ê

ÆÁÂ˙È‰ ÔÓ ÂÏÚ˘ ˙ÂÈ¯˜ÈÚ‰ ˙Â˜ÒÓ‰ ˙‡ ‚Èˆ‰Ï ‰ÒÂ ¨‰ ˜¯Ù· ¯Ó‡Ó‰

¯ˆÂÈ Ï·Ê–¯‡Â„˘ ˙ÂÈÚ·‰ ∫‡ ˜¯Ù

Æ˙Â·Á¯ ˙ÂÈÚ· ˙¯¯ÂÚÓ‰ ¨¯˙ÂÈ· ‰ˆÂÙÂ ˙ÓÈÈ˜ ‰ÚÙÂ˙ ÂÈ‰ Ï·Ê‰–¯‡Â„ ÈÎ ÌÂÈÎ ˜ÙÒ ÔÈ‡
‡Ï ÈÎ „È‚‰Ï ÌÈÏÂÎÈ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙·Â˙Î ÌÂÈÎ Ì‰Ï ˘È˘ ÌÈ˘‡‰ ÔÈ·Ó ÌÈËÚÓ ¨‰˘ÚÓÏ
‰È‰ ˙Â¯È„‡ ˙ÂÈÂÓÎ· ¯‡Â„ ÁÂÏ˘Ï ¯‡Â„ ıÈÙÓ Ï˘ ˙ÏÂÎÈ‰ ÆÏ·Ê–¯‡Â„· ÏÏÎ ÂÏ˜˙
‰ÓÎ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙ÂÚ„Â‰ π∞∞¨∞∞∞ ˙ÁÈÏ˘· ˙ÂÁÓ˙Ó˘ ˙Â·¯ ˙Â¯·Á ˙ÂÓÈÈ˜ Æ‰ÓÈ‰„Ó

                                            

opt-out Ï˘ Ï„ÂÓ Æ‰‡·‰ ‰¯Âˆ· ‰Ï‡ ÌÈÁÂÓ ¯‡˙Ï Ô˙È ÈÂ¯Ë˜Ï‡ Ï·Ê–¯‡Â„ Ï˘ ¯˘˜‰· ±µ
¨‰Ê ˙ÓÂÚÏ Æ˜ÈÒÙ‰Ï ˘¯ÂÙÓ· ˘˜·Ó ‡Â‰˘ „Ú ˙ÂÚ„Â‰ Ì„‡ ÏÎÏ ÁÂÏ˘Ï Ô˙È ÈÎ Ò¯Â‚
˙˘¯ÂÙÓ ‰ÓÎÒ‰ Ô˙ ‡Â‰˘ ¯Á‡Ï ˜¯ ˙ÂÚ„Â‰ Ì„‡Ï ÁÂÏ˘Ï Ô˙È opt-in–‰ Ï„ÂÓ ÈÙ–ÏÚ

Æ„ ˜¯Ù· ‡ÂˆÓÏ ¯ÂÓ‡Î Ô˙È ‰È‚ÂÒ· ·Á¯ ÔÂÈ„ ÆÍÎÏ
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ıÈÙÓ ±∂Æ‰¯ÈÎÓÏ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙Â·Â˙Î ÔÂÈÏÈÓ ≤µ–Ó ¯˙ÂÈ ˙Â˜ÈÊÁÓ˘ Â‡ ÌÂÈ· ÌÈÓÚÙ
 ±∑Æ¯ÏÂ„ ±∞∞ Ï˘ ˙ÂÏÚ· ˘È‡ ÔÂÈÏÈÓÏ Ï·Ê–˙Ú„Â‰ ÁÂÏ˘Ï ÏÂÎÈ Ï·Ê–¯‡Â„

˙ÓÈÈ˜ Ï·Ê‰–¯‡Â„ ˙ÈÈÚ· ÈÎ ÂÚËÈ˘ ÌÈ˘‡ ÔÈÈ„Ú Â‡ˆÓÈÈ ‰Ï‡ ÌÈ¯·„ ˙‡È¯˜ ¯Á‡Ï
ÈÓÂÒ¯Ù Ï·Ê–¯‡Â„· ˙Â‡ÏÓ ÂÈ˙·· ÂÏ˘ ˙ÂÈÊÈÙ‰ ¯‡Â„‰ ˙Â·È˙ Ì‚ Æ˙È˙ÂÚÓ˘Ó ‰È‡ Ï·‡
ÈÎ ÂÚËÈÂ ÂÏÈ„‚È ÌÈÚÂË Ì˙Â‡ ÆÔÎ¯ˆ‰ ˙‡ Ô·ˆÚÓÂ ˜ÈˆÓ ‰Ê È˙ÈÓ‡‰ ÌÏÂÚ· Ì‚ ÆÌÈ˘ ¯·Î
ÂÓÓ ˙˘¯Â„ ‰È‡˘ ‰ÏÂÚÙ — Delete–‰ ˘˜Ó ÏÚ ıÂÁÏÏ ‡Â‰ ÔÎ¯ˆ‰Ó ˘¯„˘ ‰Ó ÏÎ
‰ÈÚ· ‰ÂÂ‰Ó ÂÈ‡ Ï·Ê–¯‡Â„˘ ˘¯ÂÙÓ· ˙ÂÒ¯Â‚˘ ˙ÂÚ„ Û‡ ‡ÂˆÓÏ Ô˙È Æ˙Â¯ÂˆÂ ˙ÂÏÂ„‚
‰˙È‡ ˙ÂÈÁÏ ÍÈ¯ˆ˘ ‰„·ÂÚ ÂÈ‰ Ï·Ê–¯‡Â„ Ï˘ ÂÓÂÈ˜ ¨ÂÊ ‰Ú„· ÌÈÊÁÂ‡‰ Ï˘ Ì„È„Ï ÆÏÏÎ
Â‡ ÔÈ‡˘ ÌÈ¯ÒÓÏÂ ˙ÂÓÂÒ¯ÙÏ ÌÈÙ˘Á Â‡ ÌÂÈ‰ ÏÎ Í˘Ó· Æ˙¯Â˘˜˙ ÏÚ ÒÒÂ·Ó˘ ÌÏÂÚ·
ÈÏÚ· ÔÎÏ ÆÂÏ˘ ˙ÈÊÈÙ‰ ¯‡Â„‰ ˙·È˙Â ˙ÂˆÂÁ‰–ÈËÏ˘ ¨‰ÈÊÈÂÂÏË‰ Í¯„ Ì‰· ÌÈÈÈÂÚÓ
˙ÂÒÁÈÈ˙‰ ˘Â¯„ÈÂ ‰Â˘ ÔÙÂ‡· ÒÙ˙ÈÈ ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„˘ ÚÂ„Ó ÌÈÏ‡Â˘ ÂÊ ‰ÒÈÙ˙

 ±∏Æ‰Â˘
Ï·Ê‰–¯‡Â„˘ ˙ÂÈÊÎ¯Ó‰ ˙ÂÈÚ·‰ ÔÓ ‰ÓÎ Ï˘ ‰ˆÓÓ–‡ÏÂ ‰¯ˆ˜ ‰¯È˜ÒÏ „ÁÂÈÈ ‰Ê ˜¯Ù
˙È˙ÈÓ‡‰ ‰ÎÒ‰ ¯Â‡È˙ÏÂ ¨‰ÏÎÏÎ‰ ÏÚÂ ‰¯·Á‰ ÏÚ ÂÏ˘ ˙ÂÂ˘‰ ˙ÂÚÙ˘‰‰ ÁÂ˙ÈÏ ¨¯ˆÂÈ
¯˙ÂÈ ˜ÈÓÚÓ Ë·Ó ÆË¯Ù· ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ÌÏÂÚÏÂ ÏÏÎ· Ë¯ËÈ‡‰ ÌÏÂÚÏ ‰ÂÂ‰Ó ‡Â‰˘
˙Â·È˙Ï ÌÈÏ·˜Ó Â‡˘ Ï·Ê‰–¯‡Â„Ó ‰·¯‰· ‰Â˘ ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ ÈÎ ÂÏ ‰Ï‚È

 ±πÆÂÏ˘ ˙ÂÈÊÈÙ‰ ¯‡Â„‰
‚ÂÒ Æ˙ÂˆÂ·˜ ‰ÓÎÏ ˜ÏÁÏ Ô˙È Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙ ˙Â·˜Ú· ˙Â¯ˆÂ˘ ˙ÂÈÚ·‰ ˙‡

                                            

ÆRice, supra note 1, at p. 379 ∫Â‡¯ ±∂
Kenneth C. Amaditz "Canning 'Spam' in Virginia: Model Legislation to ∫Â‡¯ ±∑
ÔÓÊÏ ÔÂÎ ‰È‰ ‰Ê ÌÂÎÒ ÆControl Junk E-Mail" 4 VA J. L. & Tech. (1999) para. 18

Carol ∫Â‡¯ — ¯˙ÂÈ Û‡ ‰ÎÂÓ ‰ÁÈÏ˘‰ ˙ÂÏÚ˘ ÁÈ‰Ï ˘È ÌÂÈÎ Æ±πππ–· ¯Ó‡Ó‰ ˙·È˙Î
Jones "E-mail Solicitations: Will Opening a 'Spam Free' Mailbox Ever Be a

Reality?" 15 Loy. Cons. L. Rev. (2002) 69: "Estimates indicate that more than one-

third of all e-mail sent in the United States today is spam. By 2006, experts

predict that consumers will receive an average of 1400 pieces of junk e-mail every

Æday"

Eric Goldman "Spam is Just a Byproduct of Our Media-Saturated World" (July ∫Â‡¯ ±∏
2003) available at http://www.bayarea.com/mld/mercurynews/6209055.htm

˘È‚ ®≤∞∞¥ ËÒÂ‚Â‡© ¢È˙ÈÁ·Ó ¯ÂÓ‚ ¯„Ò· ‰Ê øÌ‡ÙÒ¢ ¯Á˘ ¯ÈÓ‡ Ì‚ Â‡¯ Æ(23.2.2004)

‰·Â˘˙Ï Æ®±∞Æ¥Æ≤∞∞µ© http://www.ynet.co.il/articles/0,7340,L-2961250,00.html–·
Â‡¯ Ï·Ê–¯‡Â„ ˙ÂÚˆÓ‡· ÌÂÒ¯Ù ÔÈ·Ï ¢˙ÂÏÈ‚¯¢‰ ˙ÂÓÂÒ¯Ù‰ ÔÈ· Ï„·‰‰ ˙Ï‡˘Ï ˙È˜ÏÁ

Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ≥∂ ‰¯Ú‰ ÔÏ‰Ï
OECD "Background Paper for the ∫Â‡¯ ‰ÚÙÂ˙‰ Ï˘ ¯˙ÂÈ ˙·Á¯Â ˙ÈÎ„Ú ‰¯È˜ÒÏ ±π
OECD Workshop on Spam" (January 2004) available at http://www.olis.oecd.org/

olis/2003doc.nsf/43bb6130e5e86e5fc12569fa005d004cedfc2255d6a8a51ac

Æ1256e240030f5b6/$FILE/JT00157096.pdf (3.3.2005)
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Â‡ È¯˜˘ ÔÎÂ˙˘ ¨‰Ï‡ ˙ÂÚ„Â‰ ≤∞ÆÏ·Ê‰–¯‡Â„ Ï˘ ÂÎÂ˙ ÌÚ ˙ÂÈÚ· ‡Â‰ ˙ÂÈÚ· Ï˘ ÔÂ˘‡¯
ÆÔ‰Ó Ú‚ÙÈ‰Ï ÌÈÏÂÏÚ ¯˘‡Â Ô‰· ÌÈˆÂ¯ ÌÈ‡˘ ÌÈ˘‡Ï ˙ÂÚÈ‚Ó ¨˙Â·Â¯˜ ÌÈ˙ÈÚÏ Ú‚ÂÙ
˙Â¯˘Ú˙‰Ï ˙Â¯È‰Ó ÌÈÎ¯„ ¨ÌÈÈË˜ ÌÈ‚ÈˆÓ‰ ÌÈÈÙ¯‚Â¯ÂÙ ÌÈ¯˙‡ ¨‰„ÈÓ¯ÈÙ ÈÏÈ‚¯˙
ÆÏ·Ê‰–¯‡Â„· ˙Â·¯ ÌÈÓÚÙ ÌÈ‡Â¯ Â‡˘ ˙ÓÂÒ¯Ù‰ È‚ÂÒÏ ˙ÂÓ‚e„ ÌÈ‰ Ï·Ê–È¯ˆÂÓ ˙¯ÈÎÓÂ
¨ÍÎÏ ¯·ÚÓ ÆÌÈÈË˜ Ì‰ Ú‚ÂÙ‰Â È¯˜˘‰ Ï·Ê‰–¯‡Â„ ÈÏ·˜Ó ¯˘‡Î Ô·ÂÓÎ ‰¯ÈÓÁÓ ‰ÈÚ·‰
Æ‰ÓˆÚÏ˘Î ‰ÈÚ· ÌÈÂÂ‰Ó˘ ¨ÌÈÒÂ¯ÈÂ Ï˘ ÌÂ„È˜ÏÂ ‰ˆÙ‰Ï ÌÈ˙ÈÚÏ ˘Ó˘Ó Ï·Ê‰–¯‡Â„
¯ÈÒ‰Ï ÍÂˆ¯· Ì‡¢ ÔÂ‚Ò· ˙ÂÈ¯˜˘ ˙ÂÚ„Â‰ ÌÚÂ ˙ÂÚËÓ ˙Â¯˙ÂÎ ÌÚ ˙ÂÚÈÙÂÓ ‰Ï‡ ˙ÂÚ„Â‰
¯˙‡Ï ‰ÏÈ·ÂÓ ¯Â˘È˜‰ ÏÚ ‰ˆÈÁÏ ·ÂË‰ ‰¯˜Ó· Æ¢Ô‡Î ıÁÏ ¨ÂÊ ‰ˆÂÙ˙ ˙ÓÈ˘¯Ó ÍÓˆÚ ˙‡
ÁÏÂ˘Ï ˙˙Ó‡Ó ‰ˆÈÁÏ‰ Ú¯‰ ‰¯˜Ó· Æ˙ÓÈÈ˜–‡Ï ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙·Â˙ÎÏ Â‡ ˜È¯
‰ÙÂ¯Èˆ È„È–ÏÚÂ ¨ÔÎ¯ˆ‰ Ï˘ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙·Â˙Î Ï˘ ‰ÓÂÈ˜ ˙‡ Ï·Ê‰–¯‡Â„
ÆÏ·˜Ó ÔÎ¯ˆ‰˘ ˙ÂÈÂˆ¯–‡Ï‰ ˙ÂÚ„Â‰‰ ˙ÂÓÎ· ÏÂ„È‚Ï ˙Ó¯Â‚ ˙ÂÙÒÂ Ï·Ê–¯‡Â„ ˙ÂÓÈ˘¯Ï

˙Ú·Â ˙ÂÈË¯Ù‰ ‡˘Â· ‰·ÈÏ‰–˙ÈÈÚ· ≤±Æ˙eÈË¯t Ï˘ ˙ÂÈÚ· ‡Â‰ ˙ÂÈÚ· Ï˘ È˘ ‚ÂÒ
ÆÂÈÏÚ ¯ÂÓ˘Ï ˙ÂÎÊ ÂÏ ˘È˘ ÈË¯Ù Ú„ÈÓ ‰È‰ Ì„‡ Ï˘ ÈÂ¯Ë˜Ï‡ ¯‡Â„‰ ˙·Â˙Î˘ ‰ÒÈÙ˙‰Ó
Ï˘ ‰˙Â·È˘Á Æ‰ÏÈÓ‰ Ï˘ ·Á¯‰ Ô·ÂÓ· ‰Ê ¯˘˜‰· ¢˙ÂÈË¯Ù¢ ÁÂÓÏ ÒÁÈÈ˙‰Ï ˘È ÂÓÚËÏ
¨˙È˙È·‰ ¯‡Â„‰ ˙·Â˙Î Ï˘ ‰˙Â·È˘Á ÏÚ ÌÈ˙ÈÚÏ ÌÂÈÎ ‰ÏÂÚ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙·Â˙Î
¯Â˘È‡ ‡ÏÏ ˙·Â˙Î‰ ˙‚˘‰ ÌˆÚ ¨¯ÓÂÏÎ ÆÌ„‡ Ï˘ Â˙ÂÈË¯Ù· ‰ÚÈ‚Ù ÔÎ–ÏÚ ‰ÂÂ‰Ó ‰˙ÙÈ˘ÁÂ
˙·Â˙Î Ï˘ ‰·�‚‰ ˙Â·˜Ú·˘ ‰„·ÂÚ‰ ≤≤ÆÂ˙ÂÈË¯Ù· ‰ÚÈ‚Ù‰ ‰˘ÚÓÏ ‡È‰–‡È‰ ÔÎ¯ˆ‰ ÔÓ
‰ÓˆÚÏ˘Î ‰ÂÂ‰Ó Ì‰· ÔÈÈÂÚÓ ‡Â‰ ÔÈ‡˘ ÌÈ¯ÓÂÁ ÂÈÏ‡ ÚÈ‚‰Ï ÌÈÏÈÁ˙Ó ÔÎ¯ˆ‰ Ï˘ ¯‡Â„‰
˙ÂÂ˘ ˙Â¯Âˆ· ˙Â˜˙ÚÂÓ ¯‡Â„‰ ˙Â·Â˙Î˘ ÌÈÚ„ÂÈ Â‡ ≤≥ÆÂÏ˘ ˙ÂÈË¯Ù‰ ˙˘‚¯‰· ‰ÚÈ‚Ù
ÌÈÓÚÙ ≤¥ÆÏ·Ê‰–¯‡Â„ ˙ÈÈ˘Ú˙ ˙‡ ˘Ó˘Ï È„Î ¨ÔÎ¯ˆ‰ Ï˘ Â˙ÓÎÒ‰ ‡ÏÏ Ë¯ËÈ‡‰ ˙˘¯Ó
ÂÏ˘ ¯‡Â„‰ ˙·È˙ ˙‡ ‰˘ÚÓÏ Á˙Ù ‡Â‰ ÍÎ· ÈÎ Ú„ÂÈ ÂÈ‡Â Â˙·Â˙Î ˙‡ Ô˙Â ÔÎ¯ˆ‰ ˙Â·¯

                                            

David E. Sorkin "Technical and Legal Approaches to Unsolicited Electronic ∫Â‡¯ ≤∞
ÆMail" 35 U.S.F. L. Rev. (2001) 325, 340

Ï·Ê ¯‡Â„ Ï˘ ‰¯„Ò‰‰ øÏ·Ê Â‡ ¯‡Â„¢ ßÁ‡Â ÔÓ˜Â¯„ ·ÈÈ Â‡¯ ÂÊ ‰È‚ÂÒ Ï˘ ˙·Á¯ ‰¯È˜ÒÏ ≤±
Æhttp://techlaw.haifa.ac.il/papers/spam.pdf–· ˘È‚ ®≤∞∞¥© ¢ÈÂˆ¯–‡Ï

Æ±≤∏ Á¢Ò ¨±π∏±≠‡¢Ó˘˙‰ ¨˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁÏ ®π©≤ ÛÈÚÒ ¨Ï˘ÓÏ ¨Â‡¯ ≤≤
ÆÍ˘Ó‰· ÍÎÏ ÒÁÈÈ˙Â ¨‰ÚÙÂ˙‰ Ï˘ ÈÊÎ¯Ó Í·„ ‰Ê ÔÈ‡ ÂÓÚËÏ ¨˙‡Ê ÌÚ ≤≥

¯˘Ù‡Ó˘ Ú„ÈÓ ÂÈÏÚ ‚˘Â‰ ‡Ï˘ ÔÂÂÈÎÓ ˙Ú‚Ù ‰È‡ Ì„‡‰ Ï˘ Â˙ÂÈË¯Ù ÈÎ ÔÂÚËÏ Ô˙È ≤¥
ÂÓ˘ ˙‡ „ÈÓ˙ ˙‚ˆÈÈÓ ‰È‡ Û‡˘ ¨¯‡Â„ ˙·Â˙Î ˜¯ ‡Ï‡ ¨ÈÚÓ˘Ó–„Á ÔÙÂ‡· Â˙Â‰ÊÏ
¯ÁÒÓ· ˙ÂÎÂ¯Î‰ ˙ÂÈËÙ˘Ó ˙ÂÈÚ· ˙˜È„·Ï ‰„ÚÂÂ‰ ÔÂ·˘ÁÂ ÔÈ„  ‰Ê ÔÈÈÚÏ Â‡¯ ÆÈ˙ÈÓ‡‰
¨ıÈÙ˘ ‰Ë ®ÈÁ¯Ê‡ ËÙ˘Ó© ‰Ï˘ÓÓÏ ÈËÙ˘Ó‰ ıÚÂÈÏ ‰˘Ó‰ — ˘‡¯–˙·˘ÂÈ© ÈÂ¯Ë˜Ï‡
˙ÂÎÂ¯Î‰ ˙ÂÈËÙ˘Ó ˙ÂÈÚ· ˙˜È„·Ï ‰„ÚÂÂ‰ Á¢Â„  ∫ÔÏ‰Ï© π± ®≤∞∞¥ È‡Ó — „¢Ò˘˙ ¯ÈÈ‡
¨Ì‚ Â‡¯ Æ‚ ‰˜ÒÙ ¨¥± ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Â‡¯ ÔÎ–ÂÓÎ Æ®ÈÂ¯Ë˜Ï‡ ¯ÁÒÓ·
˙¯Â˘˜˙ ‰Ï‡ÂÂ ß Ó¢Ú· Ï‡¯˘ÈÏ ÌÈÈÓÏÂÚ ÌÈ¯˜ÁÓ È·ÈË˜ÈÈ·Â‡ ∂¥∏µØ∞¥ ‡¢˘· ¨‰Ó‚Â„Ï
Â˙Â‰Ê ˙‡ ÛÂ˘ÁÏ Ú·˙‰ ÔÓ Ú·Â˙‰ ˘˜È· Ì˘ ¨®±µÆ¥Æ≤∞∞¥ ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© Ó¢Ú·

Æ‰Â˘ ÂÊ ‰„Â˜· Â˙Ú„ ¨¯ÂÓ‡Î ÌÏÂ‡ Æ˙ÓÈÂÒÓ ˙ÈÂ¯Ë˜Ï‡ ˙·Â˙Î ÏÚ· Ï˘
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‰ÏÂÏÚ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙·Â˙Î Â·˘ ·ˆÓ ¯ˆÂ ¨‰˘ÚÓÏ ≤µÆÏ·Ê–¯‡Â„ Ï˘ ÏÂ·Ó ÈÙÏ
 ≤∂ÆÌÈÂ˘ ÌÈÓ¯Â‚Ï ‰˙ˆÙ‰ ˙¯ÊÚ· Ì„‡ „‚ ˘Ó˘Ï

Æ˙¯Â˘˜˙ ÈÚˆÓ‡Î ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ Ï˘ ÂÓÂÈ˜ Í˘Ó‰· Ú‚Â ˙ÂÈÚ· Ï˘ È˘ÈÏ˘ ‚ÂÒ
ÌÈ˘‡ ÌÚ ˙¯Â˘˜˙ ˙¯ÈˆÈÏ ¯˙ÂÈ· ÏÈÚÈ‰Â ıÂÙ‰ ÈÚˆÓ‡‰ ÂÈ‰ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ÌÂÈÎ
Â˙ÂÏÚÓÂ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ Ï˘ ‰ÏÚÙ‰‰ ˙ÂÏ˜Ó Ú·Â ¯·„‰ ÆË¯ËÈ‡‰ È·Á¯·
‡È‰ Â·˘ ÈÚˆÓ‡‰ Ï˘ ÂÓÂÈ˜ ÌˆÚ ÏÚ ˙ÓÈÈ‡Ó Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙ ÌÏÂ‡ Æ‰ÎÂÓ‰
¨ÈÊÎ¯Ó‰ ˙¯Â˘˜˙‰ ÈÚˆÓ‡Î ÈÂ¯Ë˜Ï‡‰ ¯‡Â„· ÌÈ˘Ó˙˘Ó ÌÈ˜ÒÚ ¨ÂÈ‡¯˘ ÈÙÎ ≤∑Æ˙˘Ó˙˘Ó
Ú‚ÂÙ Ï·Ê‰–¯‡Â„ ˙ÂÂ¯Á‡‰ ÌÈ˘· Æ˙ÂÈ˜ÒÚ‰ Ì‰È˙ÂÏÂÎÈ· ¯ÎÈ ¯ÂÙÈ˘ ÏÏÂÁ ¯·„‰Â
Ï·Ê‰–¯‡Â„ ¨ÍÎ ÏÚ ÛÒÂ ≤∏ÆÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ÔÓ ÌÈ˜ÈÙÓ ÌÈ˜ÒÚ˘ ˙ÏÚÂ˙·Â ˙ÂÏÈÚÈ·

                                            

Serge Gauthronet & Etienne Drouard "Unsolicited Commercial ∫Â‡¯ ≤µ
Communications and Data Protection" (January 2001) available at http://

europa.eu.int/comm/justice_home/fsj/privacy/docs/studies/spamstudy_en.pdf

(20.2.2004) 7: "Needless to say, even in countries such as the United States,

which have no general data protection legislation, an e-mail address comes within

the private sphere and is covered by the right to be left alone"

‰¯˜Ó· ÆSchool of Visual Arts v. Diane Kuprewicz, 3 Misc. 3d 278 (N.Y. 2003) ∫Â‡¯ ≤∂
¯ÙÒ‰–˙È· Ï˘ Â˙·Â˙Î ˙‡ ÌÒ¯Ù ÂÈ¯ÂËÈÙ ·˜Ú ¯˘‡ ¨¯·Ú˘Ï „·ÂÚ ¯ÙÒ‰–˙È· Ú·˙ ‰Ê
ÂÓÂ˘È¯ È„ÈÏ ‡È·‰ ÔÎÂ ¨ÌÈ„·ÂÚ ˘ÙÁÓ ‡Â‰ ÈÎ ‡ÂÂ˘–ÌÂÒ¯Ù ˙Á˙ Ë¯ËÈ‡ È¯˙‡·
Ï˘ ÌÈ˙¯˘‰ ˙Ùˆ‰ È„ÈÏ ‰‡È·‰ ÂÊ ‰ÏÂÚÙ ÆÌÈÈÙ¯‚Â¯ÂÙ ÌÈ¯˙‡ Ï˘ ‰ˆÂÙ˙ ˙ÂÓÈ˘¯·

Æ¯ÙÒ‰–˙È· È·˘ÁÓ Ï˘ Ì„Â˜Ù˙· ˙Â˘˜ ‰Ú‚Ù˘ ¨˙ÂÚ„Â‰ Ï˘ ‰¯È„‡ ˙ÂÓÎ· ¯ÙÒ‰–˙È·
Sorkin, supra note 20, at p. 338: "The cost increases that would result from a ∫Â‡¯ ≤∑
massive increase in volume could even lead many sites to discontinue supporting

standard e-mail altogether. Within a few years, e-mail may no longer be the near

Æuniversal method for communicating with people via the internet that it is today"

http://www.ynet.co.il/–· ˘È‚ ®≤∞∞¥ Ò¯Ó© ¢ø„Â¯˘È ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ Ì‡‰¢ ıÓ „ÈÈ˜ ≤∏
‰Ï˘ ¨Ò¯ÂËÂÓ Ï¯ß‚ ÂÓÎ ˙Â¯·Á¢ ∫®∏Æ¥Æ≤∞∞¥© articles/0,7340,L-2893836,00.html

‰Ó‚Ó‰ ˙‡ ÂÈ‡¯ß ÆÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ÌÏÂÚ ˙‡ ˙Â·ÊÂÚ ¨ÌÏÂÚ‰ È·Á¯· ÌÈ„·ÂÚ ≥¥∞¨∞∞∞
˙Ú„Â‰˘ ÌÈÚ„ÂÈ ÌÈ˘‡ß Æ‰¯·Á· ‰È‚ÂÏÂÎË‰ Ï‰Ó ¨ËÂ˜Ò ÈÂË ¯ÓÂ‡ ¨ßÈÏÂ˜ ¯‡Â„Ï ¯ÂÊÁÏ
¯·˘Ó‰ Ï„Â‚Ï ˙ÈÙÂÒ‰ ˙Â„Ú‰ ÆßÏ·Ê‰ ÏÎ ÔÈ· „Â·È‡Ï ˙ÎÏÏ ‰ÏÂÎÈ ‰ÙÂÁ„ ÈÂ¯Ë˜Ï‡ ¯‡Â„
ÌÈË˜‰ ÌÈ˜ÒÚ‰ µ∞∞–Ó ¥≤• ÂÚË ˛Â·˘¸ ÆÆÆ InsightExpress Ï˘ ¯˜ÁÓ· ‰ÚÈÙÂ‰
˙¯Â˘˜˙Ï ÈÏÎÎ ÈÂ¯Ë˜Ï‡ ¯‡Â„· ˘ÂÓÈ˘‰ ˙‡ ÔÈËÂÏÁÏ ˘ÂËÏ ÌÈÏ˜Â˘ Ì‰ ÈÎ ¨ÂÙ˙˙˘‰˘
∫∂ ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Ì‚ Â‡¯ ¢ÆÍ˘ÓÈ˙ Ï·Ê‰ ¯‡Â„ ˙ÚÙÂ˙ Ì‡ ¨˙È˜ÒÚ
˙¯Â˘˜˙Ï È˘ÂÓÈ˘ ‡Ï ÈÏÎÏ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙Â¯˘ ˙‡ ÍÂÙ‰È Ï·Ê‰ ¯‡Â„˘ ‡Â‰ ˘˘Á‰¢
ÈÏÎÏ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ÍÂÙ‰È È˙ÂÚÓ˘Ó ÔÙÂ‡· ÂË˜ÂÈ ‡Ï Ï·Ê‰ ¯‡Â„ ˙ÂÈÂÓÎ Ì‡ Æ˙È˜ÒÚ
ÌÈ˘Ó˙˘Ó‰ ‰Â¯Á‡‰ ‰ÙÂ˜˙· ÈÎ ‰‡¯ ¨˙‡Ê ÌÚ ¢ÆÌÈÈË¯Ù ÌÈÎ¯ˆÏ Û‡ È˘ÂÓÈ˘ ÂÈ‡˘
ÏÈ¯Ù‡© ¢Ì‡ÙÒÏ ÌÈÏ‚¯˙Ó ÌÈ˘ÏÂ‚‰ ∫¯˜ÁÓ¢ ‰Ê ÔÈÈÚÏ Â‡¯ Æ‰ÚÙÂ˙Ï ¢Ï‚¯˙‰Ï¢ ÌÈÏÈÁ˙Ó
http:/ /www.ynet.co. i l /art ic les/1,7340,L-3071001,00.html–· ˘È‚ ®≤∞∞µ

Æ®±∂Æ¥Æ≤∞∞µ©
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Ï˘ „Â‡Ó ˙ÂÏÂ„‚ ˙ÂÈÂÓÎ· Ì˙Ùˆ‰ È„È–ÏÚ ¨ÌÈ˜ÒÚ· ˙ÂeÎÓ ‰ÚÈ‚ÙÏ ˙Â·¯ ÌÈÓÚÙ ˘Ó˘Ó
 ≤πÆÏ·Ê–¯‡Â„

˙¯·Ú‰Ï ¯Â˘˜ Ï·Ê‰–¯‡Â„ Ï˘ ¨‰ÚÈ„È‰ ‡‰· ¨ÈÊÎ¯Ó‰ ˙ÂÈÚ·‰ ‚ÂÒ ˜ÙÒ ‡ÏÏ Í‡
Ï˘Â ÌÈ˘Ó˙˘Ó‰ Ï˘ Ë¯ËÈ‡‰ È·‡˘Ó· ˘Ó˙˘Ó Ï·Ê‰–¯‡Â„ ÆÌÈ·‡˘Ó· ˘ÂÓÈ˘ÏÂ ˙ÂÈÂÏÚ‰
Ï˘ ÌÈ·‡˘Ó· ˘ÂÓÈ˘‰Ó ‰‡ˆÂ˙Î ˙Â¯ˆÂ˘ ˙ÂÈÂÏÚ‰ ¨ÍÎÏ ¯·ÚÓ ÆË¯ËÈ‡‰ ˙ÂÈ˜ÙÒ
Ï·Ê‰–¯‡Â„ ≥∞ÆÌÈÓÒ¯ÙÓ‰ ÏÚ ‡ÏÂ ¨Ë¯ËÈ‡‰ È˜ÙÒÂ ÌÈ˘Ó˙˘Ó‰ ÏÚ ˙ÂÏËÂÓ ÌÈ˘Ó˙˘Ó‰
¯‡Â„‰ ˙‡ÈˆÓ ÏÚ Ê·ÊÂ·Ó ·¯ ÔÓÊÂ ¨¯‡Â„ ÔÂÈÓ Ï˘ ˙ÂÏÂÚÙ ÍÂ¯ÚÏ ÌÈ˘Ó˙˘Ó‰ ˙‡ ıÏ‡Ó
˙ÂÏ·˜˙Ó‰ ˙ÂÚ„Â‰‰ ÏÎ ÏÚ ¯·ÚÓ Ì‚ Æ˙ÂÏ·˜˙Ó‰ ˙ÂÚ„Â‰‰ ÌÈ ÍÂ˙· ÈÂˆ¯‰ ÈÂ¯Ë˜Ï‡
ÌÈ˘ÂÏ˘ Ê·Ê·Ó Â˙È‡Ó „Á‡ ÏÎ˘ ÁÈ ÆÔÓÊ ˙Î¯Âˆ˘ ‰ÏÂÚÙ ‰È‰ Ï·Ê‰–¯‡Â„ ˙˜ÈÁÓÂ
Ï·Ê‰–¯‡Â„ ÈÏ·˜Ó ˙ÂÓÎ· ‰Ê‰ ¯ÙÒÓ‰ ˙‡ ÏÈÙÎ Ì‡ ÆÏ·Ê–¯‡Â„ ÔÂÈÓ ÏÚ ÌÂÈ· ˙ÂÈ˘
˜¯ ‰˘ ÏÎ ˙„·Â‡˘ ‰„Â·Ú ˙ÂÚ˘ Ï˘ ‰¯È„‡ ˙ÂÓÎ Ï·˜ ¨‰˘· ‰„Â·Ú‰ ÈÓÈ ˙ÂÓÎ·Â
È˜ÒÚ‰ ¯Ê‚ÓÏ ‰Ê‰ ÈÂˆ¯–‡Ï‰ ¯‡Â„‰ Ì¯‚ ≤∞∞≤–·¢ ÆÏ·Ê–¯‡Â„ ÔÂÈÓ· Í¯Âˆ‰ ÏÏ‚·
ÔÂÈ¯ÈÙ Ô„·Â‡ß ÏÚ ¯ÏÂ„ „¯‡ÈÏÈÓ ‰Ú˘˙Î· ÌÈÎ¯ÚÂÓ˘ ÌÈ„ÒÙ‰ ˙È¯·‰–˙Âˆ¯‡·

 ≥±Æ¢ß‰„Â·Ú·
Ï‡ ˙Â¯·ÚÂÓ ‰Ï‡ ˙ÂÈÂÏÚ ≥≤Æ˙¯Â˘˜˙‰ È˜ÙÒ ÏÚ Ì‚ ˙Â˘˜ ˙ÂÈÂÏÚ ÏÈËÓ Ï·Ê‰–¯‡Â„

                                            

ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© ˙Â„˘ ¯ÙÂÚ ß Ï‡¯˘È ˙È„Ó ®‡¢˙© ±≤≤±¥Øππ Ó¢˙–ÌÂÏ˘ Â‡¯ ≤π
ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© Ï‡¯˘È ˙È„Ó ß ˙Â„˘ ¯ÙÂÚ π∞±π∏Øππ ˘¢· ÔÎÂ ®≤±Æ±Æ±πππ
Ï‚ÈÓ ∫ÔÎÂ ¨±¥∂ Á¢Ò ¨±πππ≠Ë¢˘˙‰ ¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁÏ ≥ ÛÈÚÒ Ì‚ Â‡¯ Æ®≤±Æ≥Æ±πππ
˙ÂÈÚ· ˙˜È„·Ï ‰„ÚÂÂ‰ Á¢Â„ ª∂µ ®·¢Ò˘˙© ¯ÁÒÓ ˙Â„ÂÒÂ ˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˘ËÈÂ„
‡¢˙–ÈÊÂÁÓ Ì‚ Â‡¯ Æµ± ßÓÚ· ¨≤¥ ‰¯Ú‰ ÏÈÚÏ ¨ÈÂ¯Ë˜Ï‡ ¯ÁÒÓ· ˙ÂÎÂ¯Î‰ ˙ÂÈËÙ˘Ó
∫∏π ®≤© Ò¢˘˙ Ó¢Ù ¨Ó¢Ú· ®Ï‡¯˘È© ÈÙÂ˜ÒÈ„ ß Ó¢Ú· Ò˜ÈË‚Ó Æ˘ÆÓ ®‡¢˙© ±∂≤∑Ø∞±
˜ÒÚ ÔÈ· ¯˘˜‰ ¨ÈÂ¯Ë˜Ï‡‰ ¯˘˜‰ ÈÚˆÓ‡ ¯‡˘Â ·˘ÁÓ‰ Ë¯ËÈ‡‰ ˙ÙÂ˜˙ ¨Â˙ÙÂ˜˙·¢
ÁÂ˜Ï‰ ÆÌÈÈÂ¯Ë˜Ï‡ ÌÈÚˆÓ‡· ˙Â·¯ ÌÈÓÚÙ Úˆ·˙Ó ÂÈ„·ÂÚ Û‡Â ÂÈÎÂÒ ÂÈ˙ÂÁÂ˜Ï ÔÈ·Ï
Ì‡ ¨Ï·˙ È·Á¯ ÏÎ· ÌÈ˜ÒÚÓ ÌÈ˙Â¯È˘Â ÌÈ¯ˆÂÓ ˙ÓÊ‰ Ì˘Ó Úˆ·ÓÂ Â˙È·· ·˘ÂÈ
‰˘È‚ ÈÎ¯„ ˙¯ˆÂÈ ÂÊ ˙Â‡ÈˆÓ ÆÔÂÙÏË ˙ÁÈ˘· Ì‡Â ‰ÈÏÈÓÈÒ˜Ù Â‡ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙ÂÚˆÓ‡·
¯˘˜‰ ÈÚˆÓ‡Ó „Á‡ ÏÎ· ‰¯Î‰ ˙·ÈÈÁÓ ‰˜È˜Á‰ ˙ÈÏÎ˙ ˙Ó˘‚‰ Æ˜ÒÚÏ ˙ÂÂe‚ÓÂ ˙ÂÂ˘
˜ÒÚÏ ß‰˘È‚ßÎ ¨ÌÈÎÂÒ Â‡ ÌÈ„·ÂÚ ˙ÂÁÂ˜Ï ÌÚ ¯˘˜ ÌÈÈ˜Ó ˜ÒÚ Ì˙ÂÚˆÓ‡· ÈÂ¯Ë˜Ï‡‰

¢ÆÔ„ ≥ ÛÈÚÒ Ï˘ Â·ÂÓ·
ÆSorkin, supra note 20, at p. 336 ∫Â‡¯ ≥∞

http://www.nrg.co.il/online/–· ˘È‚ ®≤∞∞≥ Ò¯Ó© ¢Ï·Ê‰–¯‡Â„· ‰ÓÁÏÓ‰¢ ÔÂ¯Â„ ÒÎÏ‡ ≥±
Ferguson v. Friend-finders, 94 ∫Ì‚ Â‡¯ Æ®∞¥±∑Æ±Æ≤∞© archive/ART/610/400.html

Cal. App. 4th 1225 (CA. 2002), at p. 1267: "Individuals who receive UCE can

experience increased Internet access fees because of the time required to sort, read,

discard, and attempt to prevent future sending of UCE. If the individual undertakes

this process at work, his or her employer suffers the financial consequences of the

Æwasted time"

˙Â·Â˙Î Ì‰È˙ÂÁÂ˜ÏÏ ÌÈ˜ÙÒÓ˘ ISP–Ï ¯˜ÈÚ· ‡È‰ Ô‡Î ‰ÂÂÎ‰ ¢˙¯Â˘˜˙ È˜ÙÒ¢ ÁÂÓ· ≥≤
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ÌÂÏ˘˙‰Ó §≤ ÚˆÂÓÓ· ÈÎ ÌÈÎÈ¯ÚÓ ÌÈÁÓÂÓ Æ¯˜ÈÈ˙Ó Ì‰Ï˘ Ë¯ËÈ‡‰ ¯ÈÁÓ ÔÎÏÂ ÌÈÎ¯ˆ‰
·Â˘ÈÁ ≥≥ÆÏ·Ê–¯‡Â„· ÏÂÙÈË Ï˘ ˙ÂÈÂÏÚÏ ÒÁÂÈÓ ÂÏ˘ Ë¯ËÈ‡‰ ˜ÙÒÏ ÔÎ¯ˆ Ï˘ ÚˆÂÓÓ‰
ÂÏ˘ È˘„ÂÁ‰ ÌÂÏ˘˙‰Ó ≤∞• Í¯Ú·˘ ‰˜ÒÓÏ Â˙Â‡ ‡È·Ó §±µ ÍÂ˙Ó §≥—§≤ Ï˘ ¯È‰Ó
·ÈÈÁ È‰˘ÏÎ ˙·Â˙ÎÏ „ÚÂÈÓ˘ Ï·Ê–¯‡Â„ ÏÎ ÆÏ·Ê–¯‡Â„· ÏÂÙÈËÏ ÌÈ„ÚÂÈÓ Ë¯ËÈ‡‰ ˜ÙÒÏ
˙Â¯·ÂÚ˘ Ï·Ê–¯‡Â„ ˙ÂÚ„Â‰ ÈÂÈÏÈÓ ‡È‰ ˙ÂÚÓ˘Ó‰ ÆÂÏ˘ ˙¯Â˘˜˙‰ ˜ÙÒ Í¯„ ¯Â·ÚÏ
ÏÚ ˙Â¯ÊÂÁ ˙ÂÚ„Â‰ Ì‚ ‡Ï‡ ¨ÌÈ˙¯˘· ˙Â¯·ÂÚ ÔÓˆÚ ˙ÂÚ„Â‰‰ ˜¯ ‡Ï ÆÌÈ˜ÙÒ‰ Ï˘ ÌÈ˙¯˘·
¯˘‡ ¨‰ˆÂÙ˙ ˙ÂÓÈ˘¯Ó ‰¯Ò‰Ï ‰˘˜· Â‡ ‰·Â‚˙ ¨‰ˆ‡ ˙ÂÚ„Â‰ ÔÎÂ ˙Â·Â˙Î· ˙ÂÈÂÚË
˙È‚ÂÏÂÎË ‰ÈÚ· ˙¯ˆÂÈ ˙ÂÚ„Â‰ Ï˘ ÂÊ ‰ÓÂˆÚ ˙ÂÓÎ Æ˙ÂÙÈÂÊÓ ˙Â·Â˙ÎÏ ‰˘ÚÓÏ ˙Â„ÚÂÈÓ
˙ÏÂÎÈ ¨ÔÂÒÁ‡ ÌÂ˜Ó Ï˘ ˙ÈÙÂÒ ˙ÂÓÎ ˘È ˙Â¯·Á‰ È˙¯˘Ï Æ‰ÚÙÂ˙‰ ÌÚ ˙Â„„ÂÓ˙‰ Ï˘
ÏÂÎÈ Ï·Ê–¯‡Â„ Ï˘ Ï‚ ¨‰˘ÚÓÏ Æ‰ÓÂ„ÎÂ ˙Á‡–˙·· ˙¯Â˘˜˙ Ï˘ ‰·¯ ˙ÂÓÎ ‚ÂÙÒÏ ˙Ï·‚ÂÓ
‡Â‰˘ ˙Â¯È˘·Â ‰˜ÂÙ˙· ˙È˙ÂÚÓ˘Ó ‰„È¯ÈÏ ÏÈ·Â‰Ï ˙ÂÁÙÏ Â‡ ¯‡Â„ ˜ÙÒ ÔÈËÂÏÁÏ ˜˙˘Ï
„‚ ¢˙Â˘ÓÁ˙‰ ıÂ¯ÈÓ¢ ÔÈÚÓ· ˙ÂÈ‰Ï ˙¯Â˘˜˙‰ È˜ÙÒ ˙‡ ˙ˆÏ‡Ó ÂÊ ‰„·ÂÚ Æ˜ÙÒÓ
ıÂ¯ÈÓ· „ÂÓÚÏ ˙Ó–ÏÚ ≥¥Æ˙Â¯È˘‰ ˙‡ Ì‰È˙ÂÁÂ˜ÏÏ ˜ÙÒÏ ÂÏÎÂÈ˘ ˙Ó–ÏÚ Ï·Ê‰–¯‡Â„
ÛÒÎ ‡ÈˆÂ‰ÏÂ Ë¯ËÈ‡‰ ˙˘¯Ï Ì‰Ï˘ ¯Â·ÈÁ‰ ˙‡ ÏÈ„‚‰Ï ¨ÌÈÏÂ„‚ ÌÈ˙¯˘ ˙Â˜Ï Ì‰ÈÏÚ

ÆÏ·Ê‰–¯‡Â„ ˙‡ ¯ÂˆÚÏÂ ÔÒÏ ‰¯ÂÓ‡˘ ˙Ó„˜˙Ó ‰È‚ÂÏÂÎË ÏÚ
‰ÈÂ˘ ‰È‡ Ï·Ê‰–¯‡Â„ ·˜Ú ˙ÂÈÂÏÚ ˘È ˙¯Â˘˜˙‰ È˜ÙÒÏÂ ÌÈÎ¯ˆÏ˘ ‰„·ÂÚ‰
¨‰˘ÚÓÏ ÆÌÈÓÒ¯ÙÓ‰ Ï˘ ÌÂÒ¯Ù‰ ˙ÂÈÂÏÚ ‰˘ÚÓÏ Ô‰ ‰Ï‡˘ ‰„·ÂÚ‰ Ì‚ ÍÎÂ ¨˙˜ÂÏÁÓ·

                                            

¨ÈÓÂ‡ÏÈ· ˜Ê·Â ·‰Ê Ë¯ËÈ‡ ¨ÔßÊÈÂÂË ˙Â¯·Á‰ Ô‰ ı¯‡· ÍÎÏ ˙Â‡Ó‚e„ ÆÈÂ¯Ë˜Ï‡ ¯‡Â„
¯‡Â„ È˜ÙÒÏ Ì‚ ‡È‰ ‰ÂÂÎ‰ ÈÂ¯Ë˜Ï‡ ¯‡Â„ Ï˘ ¯˘˜‰· ÆAOL ˙¯·Á — ˙È¯·‰–˙Âˆ¯‡·Â
˜ÙÒ ˜¯ ‡Ï ¨ÍÎ ÏÚ ÛÒÂ Æ„ÂÚÂ Hotmail ¨Yahoo ˙Ó‚Â„ ¨®ESP© ÌÈÂe˜Ó ÈÂ¯Ë˜Ï‡
ÔÎÏÂ ¨˙ÂÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙Â·Â˙Î ˜ÙÒÏ ÌÈÏÂÎÈ ÔÂÂ˜Ó ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙Â¯È˘ Â‡ ˙¯Â˘˜˙
ÈÓÂÁ˙È·‰ ÊÎ¯Ó‰ ¨Ï˘ÓÏ ÆÏ·Ê‰–¯‡Â„ ˙ÚÙÂ˙Ó ÏÂ·ÒÏ ÌÈÏÂÏÚ ÌÈ¯Á‡ ÌÈÂ‚¯‡ Ì‚
Û‡ Ï·ÂÒ ¨ÌÈˆ¯Ó‰Â ÌÈ¯‚Â·‰ ¨ÌÈË„ÂËÒ‰ ¨Ï‚Ò‰ È¯·Á ÏÎÏ ˙Â·Â˙Î ˜ÙÒÓ ¯˘‡ ¨‰ÈÏˆ¯‰

ÆÏ·Ê‰–¯‡Â„ ˙ÚÙÂ˙Ó ‡Â‰
Intel v. Hamidi, supra note 14, at footnote 7: "Approximately 10 percent of ∫Â‡¯ ≥≥
the cost of Internet access arises from the delivery of UBE, because networks must

expand to ensure their functioning will not be disturbed by the unwanted messages

and must design software to reduce the flood of spam. Especially where bulk e-

mailers mask the true content of their messages in the 'header' (as Hamidi did),

there is a shift in costs from sender to recipient that resembles 'sending junk mail

with postage due or making telemarketing calls to someone's pay-per-minute

CAUCE – Coalition Against Unsolicited Commercial ∫Ì‚ Â‡¯ Æcellular phone'"

Email "The Problem" available at http://www.cauce.org/about/problem.shtml

Æ(10.4.2005)

Ò¯Ó© ¢‰˘„Á ‰ËÈ˘ ÂˆÓÈ‡ ÌÈÏ·Ê‰ ∫˙Â¯È‰Ê¢ Â‡¯ Æ‰Ï‡ ÌÈÓÈ· Ì‚ ÂÓÂˆÈÚ· ‡ˆÓ ˜·‡Ó‰ ≥¥
http:/ /www.ynet.co. i l /art ic les/1,7340,L-3059352,00.html–· ˘È‚ ®≤∞∞µ

Æ®≤≥Æ≥Æ≤∞∞µ©
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˙ÂÏÚ ‡ÈˆÂ‰Ï ¨ÂÏ˘ ÌÂÒ¯Ù‰ ˙¯ÂÓ˙ ¯·„ ÌÏ˘Ó ÂÈ‡ ¨ÌÒ¯ÙÓ‰˘ ÍÎ È„ÈÏ ‡È·‰ Ï·Ê‰–¯‡Â„
ÌÂÒ¯Ù‰ È‚ÂÒ ≥µÆ˙Â¯˘˜˙‰ È˜ÙÒÂ ÌÈÎ¯ˆ‰ Ï‡ ˙¯·ÚÂÓ ‰ÏÂÎ ˙ÂÏÚ‰Â ¨˙È˙ÏÁ˙‰ ˙È¯ÚÊÓ
È„ÈÏ Â‡È·‰ ‡Ï ¨ÏÈ‚¯ ¯‡Â„· Â‡ ÔÂÙÏË· ¯È˘È ˜ÂÂÈ˘ ÔÂ‚Î ¨ÌÂÈ‰ „Ú ÂÏÚÙ˘ È·ÈË˜‡‰
‰‡È·Ó ˙ÈÒÙ‡‰ ˙ÂÏÚ‰ ÌˆÚ ÆÍÎ–ÏÎ ˙ÈÂˆÈ˜ ‰¯Âˆ· ÔÎ¯ˆ‰ Ï‡ ÌÒ¯ÙÓ‰ ˙ÂÈÂÏÚ ˙¯·Ú‰
Æ˙ÂÏÈÚÈ· Â˙Â˘¯Ï ÌÈ„ÓÂÚ˘ ÌÈ·‡˘Ó‰ ˙‡ ÏˆÏ Ò¯ËÈ‡ ÌÂ˘ ‰È‰È ‡Ï ÌÒ¯ÙÓÏ˘ ÍÎ È„ÈÏ

 ≥∂∫„ÂÚÂ ˙‡Ê

ÌÈÙÂˆÏ ˘È ¨ÂÈ„¯ Â‡ ‰ÈÊÈÂÂÏË — ÌÈÂ˘‰ ‰È„Ó‰ ÈˆÂ¯Ú· ˙ÂÓÂÒ¯Ù·ÆÆÆ¢
¯Á‡ ˙¯Â˘˜˙ ıÂ¯ÚÏ ¯·ÚÓ È„È ÏÚ ˙ÂÓÂÒ¯Ù‰Ó ÚÓÈ‰Ï ˙ÓÈÈÂÒÓ ˙ÏÂÎÈ
ÏÚ Ï˜Ó‰ ¯·„ ¨ÌÈˆ·˜Ó· ˙Â¯„Â˘Ó ˙ÂÓÂÒ¯Ù‰ Æ˙ÂÓÂÒ¯Ù‰ ¯Â„È˘ ÔÓÊ·
ÔÙÂ‡· ˙ÂÓÂÒ¯Ù ÏÈÎÓ Ï·Ê‰ ¯‡Â„ Æ˙ÂÓÂÒ¯Ù‰ ˙Ï·˜Ó ÚÓÈ‰Ï ˘Ó˙˘Ó‰

                                            

Brad Templeton "The Math" available at http://www.templetons.com/brad/ ∫Â‡¯ ≥µ
spam/math.html (8.12.2003): "The truth is, E-mail marketing just isn't very

effective. Most people just discard it immediately. Some even filter it out in

advance. Only because one can send a million for $100 does it become worth

Â‡¯ Æanybody's while to do it. You only need a few sales to make back the $100"

Sorkin, supra note 20, at p. 338: "In most forms of communication, the ∫Ì‚
sender experiences significant and, usually, measurable costs. Therefore, the

sender usually had an inventive to compare the expected benefits of the

communication against these costs in deciding whether to proceed with the

communication, and in the case of advertisement, how broad or narrow group of

prospects to target. E-mail changes the entire equation because the cost of sending

unsolicited bulk e-mail is negligible. Spammers, unlike senders of non-electric

communications, have little incentive to consume resources in an efficient

Æmanner"

ÂÈ‡ ÆÈ„Ó ‰·Á¯ ÂÊ ‰¯ÈÓ‡ ÈÎ ÂÏ ‰‡¯ ¨˙‡Ê ÌÚ Æ≤≤ ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ ≥∂
‡Ï È‡„ÂÂ· ¨‰ÈÊÈÂÂÏË· ˙ÂÓÂÒ¯ÙÓ ˜ÓÁ˙‰Ï ÌÈÏÂÎÈ ÂÁ‡ ÈÎ ¯ÓÂÏ Ô˙È ÔÎ‡˘ ÌÈÁÂË·
˙ÈÎÂ˙‰ ÍÂ˙· ·ÈÎ¯ÓÎ ˙ÂÒÎÂÓ Â‡ ˙ÈÎÂ˙‰ ÔÓÊ· ˙ÂÚÈÙÂÓ ˙ÂÓÂÒ¯Ù‰ ¯˘‡Î ¨ÌÂÈÎ
¨Ë¯Ù· ÈÂ¯Ë˜Ï‡‰ ¯‡Â„·Â ¨ÏÏÎ· Ë¯ËÈ‡· ˙ÂÓÂÒ¯Ù‰ ˙‡ ˙Â‡¯Ï ËÏÁ‰· Ô˙È Æ‰ÓˆÚ
ÂÁ‡˘ ¢ÒÓ¢‰ ÂÓÎ ˜ÂÈ„· ¨‰È„Ó· ˘ÂÓÈ˘‰Ó ‰‡‰‰ ÏÚ ÌÈÓÏ˘Ó ÂÁ‡˘ ¢ÒÓ¢ ÔÈÚÓÎ
˙‡ ÔÈÙÈ˜Ú· ÂÏ ˙ÂÓÓÓ ˙ÂÓÂÒ¯Ù‰˘ Ì˘Î ¨„ÂÚÂ ˙‡Ê Æ‰ÈÊÈÂÂÏË· ‰ÈÈÙˆ‰ ÏÚ ÌÈÓÏ˘Ó
ÆË¯ËÈ‡‰ Ï˘ ÂÓÂÈ˜ ˙‡ Ì‚ ÂÏ ÂÓÓÈ Ì‰˘ Ò¯ËÈ‡ ÌÈÈ˜˘ ˜ÙÒ ÔÈ‡ ¨‰ÈÊÈÂÂÏË‰ È¯Â„È˘
ÌÂÒ¯Ù ÈÚˆÓ‡Î ÈÂ¯Ë˜Ï‡ ¯‡Â„· ˘ÂÓÈ˘Ï ˙ÂÂÏ˙Ó˘ ˙Â¯Á‡ ˙ÂÚÙÂ˙Ó ˙Ú·Â ‰ÈÚ·‰
¯ÂˆÚÏ ˘È ÈÎ ‰˜ÒÓÏ Â˙Ú„Ï ÏÈ·ÂÓ ÂÈ‡ ‰Ê ÔÂÚÈË Æ˙ÂÈÂÏÚ‰ ˙¯·Ú‰Ó ¯˜ÈÚ·Â ¨ÈÂÓ‰
ÏÚ „ÂÚ Æ˙ÂÈÂÏÚ ˙¯·Ú‰ ¯˘Ù‡È ‡Ï˘ ˘ÂÓÈ˘Ï ÂËÈÒ‰Ï ˜¯ ‡Ï‡ ¨‰Ê ÌÂÒ¯Ù ÈÚˆÓ‡
®≤∞∞µ ¯·Ó·Â© ¢ÌÈ¯˙ÂÂÓ ‡Ï Ì‰¢ ˘Â„˜ ˙È¯Â Â‡¯ ÌÈÓÒ¯ÙÓÏ ÌÈ„ÓÂÚ˘ ÌÈ·¯‰ ÌÈÚˆÓ‡‰

Æ®≤≥Æ≥Æ≤∞∞µ© http://www.nrg.co.il/online/16/ART/872/050.html–· ˘È‚
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˙˘‚È Â· ÔÂ˙ Ú‚¯ ÏÎ· ÆÔ‰Ó ÚÓÈ‰Ï ÌÈÏÂÎÈ ÌÈ‡ ÌÈ˘Ó˙˘Ó‰˘ ‰ÊÎ
— ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙‡ ˙Ï‰Ó ‡È‰ Â· ˙¯Â˘˜˙‰ ıÂ¯ÚÏ ˙˘Ó˙˘Ó‰
ÂÊÓ ‰Â˘· — ˙ÂÓÂÒ¯Ù‰ Ï˘ ÏÂ¯ËÈ ˙ÏÂÎÈ ÔÈ‡ Æ˙ÂÓÂÒ¯ÙÏ ‰ÙÂ˘Á ‡È‰
˙‡ ˘Ó˙˘Ó‰Ó ÚÂÓ Ï·Ê ¯‡Â„ ÆÌÈÈÒ‡Ï˜‰ ‰È„Ó‰ ÈˆÂ¯Ú· ˙ÓÈÈ˜˘
‡Â‰ Ô‰ÈÏ‡ ˙ÂÓÂÒ¯Ù‰ ˙ÂÓÎ ÏÚ Â‰˘ÏÎ ‰¯˜· ÔÂ‚Ó Ì˘ÈÈÏ ˙ÏÂÎÈ‰

¢ÆÛÂ˘Á

ÍÎÓ Ì‚ ‡Ï‡ ¨ÏÂÊ ÌÂÒ¯Ù ÈÚˆÓ‡ Â‰Ê˘ ‰„·ÂÚ‰Ó ˜¯ ˙Ú·Â ‰È‡ ‰ÈÚ·‰ ¨¯ÂÓ‡Î
‡˘Â ÂÈ‡ Ï·Ê‰–¯‡Â„ ıÈÙÓ ¨ÂÈ‡¯˘ ÈÙÎ ÆÌÈÎ¯ˆÏÂ ˙¯Â˘˜˙‰ È˜ÙÒÏ ˙Â¯·ÂÚ ˙ÂÈÂÏÚ‰˘
Â˜ ¯Â·Ú· ÌÂÏ˘˙‰ ¨ÔÓÊ‰ ˙‡ ˙ÂÏÏÂÎ ÌÈÎ¯ˆ‰ Ï˘ ˙ÂÈÂÏÚ‰ ¨‰Ê ˙ÓÂÚÏ ÆÏÏÎ ˙ÂÈÂÏÚ·
Ï˘ ‰˘ÈÎ¯· ˙Â‡Ë·˙Ó ÌÈ˜ÙÒÏ ˙ÂÈÂÏÚ‰Â ¨ÈÓÈËÈ‚Ï ¯‡Â„ „Â·È‡Â ˙ÂÁÂ‰–È‡ ¨ÔÂÙÏË‰
ÌÈÏÂ„‚ ˙¯Â˘˜˙ ÈÂÂ˜Â ¯˙ÂÈ ˘È„Á „ÂÈˆ ¨®Ì„‡–ÁÂÎ Â‡ ˙ÂÎÂ˙ ˙ÂÚˆÓ‡·© ‰‚‰ ÈÚˆÓ‡
Ô‡Î ˘È ˜ÙÒ ‡ÏÏ Æ˙ÂÁÂ˜Ï ˙Â¯È˘ÏÂ ˙ÂÏ˜˙ ÔÂ˜È˙Ï ¯˙ÂÈ ·¯ Ì„‡–ÁÂÎ ˙˜ÒÚ‰·Â ¨¯˙ÂÈ
‰Ï‡˘‰ Ô·ÂÓÎ ‰ÏÂÚ ‰Ê ¯˘˜‰· ÆÈ·ËÈÓ ÔÂ¯˙Ù ˙ÂÚˆÓ‡· ‰Ê‡Ï ‰ˆ¯˘ ˙ÊÂ‡Ó–‡Ï ‰‡ÂÂ˘Ó
˙‡ ‡ˆÓÈ ˜Â˘‰˘ ÔÂÊÈ‡ ¯ÒÂÁ· ¯·Â„Ó˘ Â‡ ˙È˙˜È˜Á ˙Â·¯Ú˙‰ ˘¯Â„˘ ˜Â˘ Ï˘Î ‰Ù ˘È Ì‡

Æ˜˜ÂÁÓ‰ Ï˘ ˙ÈËÒÈÏ¯ËÙ ˙Â·¯Ú˙‰ ‡ÏÏ ÂÊ‡Ï ÂÎ¯„
Ï˘ ¯Â¯·‰ Ï‚ÚÓ· ÌÈ‡˘ ÌÈÈ˘ÈÏ˘ ÌÈ„„ˆ· Ì‚ Ú‚ÂÙ Ï·Ê‰–¯‡Â„˘ ÔÈÈˆÏ ·Â˘Á
Ï˘ ÔÈËÈÂÓ· ‰ÚÈ‚Ù‰ ‡Â‰ ‰ÚÈ‚Ù Ï˘ „Á‡ ‚ÂÒ Æ‰Ú„Â‰‰ Ï·˜ÓÏ ÌÒ¯ÙÓ‰ ÔÈ· ˙¯Â˘˜˙‰
¯·ÚÓ ÆÌÈÓÒ¯ÙÓÏ ‰ÂÂÒÓ ˙Â˘Ó˘Ó Ì‰Ï˘ ¯‡Â„‰ ˙Â·Â˙Î˘ ÌÈ¯Á‡ ÌÈÙÂ‚ Â‡ ˙¯Â˘˜˙ È˜ÙÒ
ÌÈÙˆÂÓ ÂÓ˘· ˘Ó˙˘Ó ¢ÔÏ·Ê¢‰˘ Ì¯Â‚ Â˙Â‡ Ï˘ ¯˙‡‰ Â‡ ¯‡Â„‰ ‡˙ ¨ÔÈËÈÂÓ· ‰ÚÈ‚ÙÏ

≥∑Æ˙ËÏÁÂÓ ‰ÒÈ¯˜ È„Î „Ú ÏÏÎ–Í¯„·

 

‰ÂÂ˘Ó‰ ËÙ˘Ó· Ï·Ê–¯‡Â„Ï ˙ÂÒÁÈÈ˙‰‰ ∫· ˜¯Ù

‰ÈÚ· Ï˘ ˙È‚ÂÏÂÎË ˙ÂÓ„˜˙‰ ‡Ï‡ ¨‰˘„Á ‰ÚÙÂ˙ ‰È‡ ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙
ÆÂÏ˘ ˙ÂÈ˘ÓÓ‰ ¯‡Â„‰ ˙Â·È˙· ˙¯Á‡ Â‡ ÂÊÎ ‰Ó¯· ÌÂÈ‰ „Ú ‰ÓÓ ÌÈÏ·ÂÒ ÂÏÂÎ˘ ‰˘È
ÌÈ„ÓÓÏ „Ú ˙È·ÈÒÓ ‰¯Âˆ· Á˙Ù˙‰Ï ‰ÚÙÂ˙‰ ‰ÏÁ‰ ≥∏ÌÈÚ˘˙‰ ˙Â˘ ÚˆÓ‡· ¨˙‡Ê ÌÚ

                                            

Ì‚ Â‡¯ ÆState of Washington v. Jason Heckel, 143 Wn.2d 824 (WA. 2001) ∫Â‡¯ ≥∑
ÆÔ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â πµ ¨π¥ ˙Â¯Ú‰ ÔÏ‰Ï

¨±ππ¥ ÏÈ¯Ù‡· ‰˙ÈÈ‰ Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙ ˙‡ ¢˙˘¯¢‰ ‰˙ÂÂÁ ‰·˘ ‰Â˘‡¯‰ ÌÚÙ‰ ÈÎ ‰‡¯ ≥∏
¢‰¯È‚‰‰ È˙Â¯È˘¢ ˙‡ ÌÒ¯ÙÓ˘ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ‰ÂÊÈ¯‡Ó ÔÈ„–ÈÎ¯ÂÚ È˘ ÂÁÏ˘ Ê‡
ÔÂÈÏÈÓ ÌÈ¯˘ÚÎÏ ‰ÚÈ‚‰Â Ë¯ËÈ‡‰ È·Á¯· ‰Ë˘Ù˙‰ ÂÊ ‰Ú„Â‰ Æ˜ÙÒÓ Ì‰Ï˘ „¯˘Ó‰˘
Ï˘ ¯‡Â„‰ ˙·Â˙Î ˙‡ ¢ÂˆÈˆÙ‰¢ ÌÈÏ·˜Ó‰ ÔÓ ÌÈ·¯ ¨¯‡Â„‰ ˙Ï·˜ ÏÚ ‰·Â‚˙· ÆÌÈ˘Ó˙˘Ó
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‰Â˘‡¯ ˙ÈËÙ˘Ó ˙ÂÒÁÈÈ˙‰· ‰˙ÎÊ ‰ÚÙÂ˙‰ ≥πÆ‰Ï‡ ÌÈÓÈ· Ì‰ÈÏ‡ ‰ÚÈ‚Ó ‡È‰˘ ÌÈ¯È„‡‰
˙Â˜ÈÒÙ·Â ¥∞˙È¯·‰–˙Âˆ¯‡· ˙ÂÈ˙È„Ó ˙Â˜È˜Á Ï˘ ‰¯Â˘· ¨ÌÈÚ˘˙‰ ˙Â˘ ÛÂÒ ˙‡¯˜Ï
Ì‚–ÂÓÎ© ˙ÈËÙ˘Ó‰ ‰ÏÈ‰˜‰ ‰ÏÁ‰ Ë‡–Ë‡ ¥±ÆÌÈÈ˙È„Ó‰ ËÙ˘Ó‰–È˙·· ‰Ê ‡˘Â· ˙Â„Á‡
˙È¯·‰–˙Âˆ¯‡· ‰˜ÈÒÙ‰ ¥≤Æ‰ÚÙÂ˙· ˙ÂÂÓË‰ ˙Â¯ÂÓÁ‰ ˙ÂÈÚ·‰ ˙‡ ÔÈ·‰Ï ®˙ÈËÙ˘Ó‰–‡Ï‰
ÏÈ·˜Ó· ¥≥ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚÎ Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ Ï˘ ‰È¯Â‡È˙‰ ˙‡ ‰Á˙ÈÙ
˙ÏÂÂÚ ¨Ï˘ÓÏ — ˙ÂÈÙÂÏÁ ˙Â˘È‚ ÂÚÈˆ‰Â ÂÊ ‰˘È‚ Â¯˜È·˘ ˙Â¯Á‡ ˙ÂÈ¯Â‡È˙ ÂÁ˙Ù˙‰
ÔÈ·Ï ÌÈÎ¯ˆ‰ ÈÂ‚¯‡ ÔÈ· ‰ÚÓ˜ ÈÂ¯È‡ ¯Â·ÈÁ Ì‚ Â¯ˆÈ ‰ÚÙÂ˙‰ ‰¯¯ÂÚ˘ ˙ÂÈÚ·‰ ¥¥Æ„¯ËÓ‰

                                            

‰¯ÕÚ‰ ‰¯Â·Ú˙‰ ÆÒ¯˜ Ì‰Ï˘ ˙¯Â˘˜˙‰ ˜ÙÒ Ï˘ ¯‡Â„‰ ˙¯˘˘ „Ú ¨ÔÈ„‰–ÈÎ¯ÂÚ „¯˘Ó
ÆË¯ËÈ‡‰ ˙˘¯Ï ‰ÏÂÎ „ÏÈÊ–ÂÈ Ï˘ ‰¯Â·ÈÁ ˙‡ Ì‚ ‰ÏÈÙ‰ ÂÊ ‰Ú„Â‰Ó ‰‡ˆÂ˙Î ‰¯ˆÂ˘

Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ≤ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ≥π
˜ÂÁ ‰˜˜ÂÁ˘ ˙ÂÂ˘‡¯‰ ˙ÂÈ„Ó‰ ˙Á‡ ‰˙ÈÈ‰˘ ¨‰È¯ÂÙÈÏ˜ ˙È„Ó· ˜ÂÁ‰ ˙‡ ¨‰Ó‚Â„Ï ¨Â‡¯ ¥∞
California Business and Professions Code Division 7, Part 3, Chapter 1, ∫‡˘Â·
Article 1.8., Restrictions on Unsolicited Commercial E-mail Advertisers,

¯‡ÂÈ· ±–· Û˜Â˙Ï ÒÎ ˘„Á‰ ˜ÂÁ‰Â ¨‰Â˘ ˜ÂÁ‰ ÈÎ ÔÈÈˆ© §17529.1 (C) and (O)

ÈËÙ˘Ó‰ ·ˆÓ‰ ˙‡ ·˙ÂÎ‰ ¯˜ÂÒ Ì˘ ¨Amaditz, supra note 17 ∫Â‡¯ ÔÎ–ÂÓÎ Æ®≤∞∞¥
ÆÔÎÓ–¯Á‡Ï Â·Â¯· Ï·˜˙‰ ÔÎ‡˘ Ï„ÂÓ ÚÈˆÓÂ ¨‰ÈÈß‚¯ÈÂ ˙È„Ó·

CompuServe v. Cyber Promotions, 962 F. ∫Â‡¯ ÌÂÁ˙· ˙ÈÂ˘‡¯ ‰˜ÈÒÙÏ ‰Ó‚Â„Î ¥±
ÆSupp. 1015 (1997) (hereinafter: CompuServe v. Cyber Promotions)

ÌÈËÙ˘Ó‰ „Á‡Ï ·˘Á˘ ¨Sorkin Ï˘ ÂÈ¯Ó‡Ó È˘ ÔÈ· ÌÈÏ„·‰‰ ˙‡ ‰ÂÂ˘‰ ‰Ê ÔÈÈÚÏ ¥≤
David E. Sorkin "Unsolicited ±ππ∑ ˙˘Ó ¨ÔÂ˘‡¯ ¯Ó‡Ó· ÆÌÏÂÚ· ‰Ê ÌÂÁ˙· ÌÈÁÓÂÓ‰
Commercial E-Mail and the Telephone Consumer Protection Act of 1991" 45

Ï˘ ‰ÁÈÏ˘ ¯ÂÒÈ‡· ˙˜ÒÂÚ˘ ‰˜È˜Á ·ÈÁ¯‰Ï ÚÈˆÓ ‡Â‰ — Buffalo L. Rev. (1997) 1001

˙˘Ó ¨¯˙ÂÈ ÁÎÂÙÓ ¯Ó‡Ó· ¨‰Ê ˙ÓÂÚÏ ÆÈÂ¯Ë˜Ï‡ ¯‡Â„Ï Ì‚ Ï·˜Ó‰ ˙ÓÎÒ‰ ‡ÏÏ ÌÈÒ˜Ù
˙ÂÂ¯˙Ù‰Â ˙ÂÈÚ·‰ ÏÏÎ ˙‡ ‰ÙÈ˜Ó ‰¯Âˆ· ¯˜ÂÒ ‡Â‰ — Sorkin, supra note 20 — ≤∞∞±
ÔÂ¯˙Ù ‡ÂˆÓÏ Ô˙È ‰È‰È˘ ÁÂË· ‡Ï ÈÎ Â¯ÓÂ‡· ¯˙ÂÈ ˙ÈÓÈÒÙ ‰ÓÈ· ÌÈÈÒÓÂ ¨ÌÈÓÈÈ˜‰

Æ‰ÈÚ·Ï
∫‰Ê ÔÈÈÚÏ Â‡¯ Ætrespass to personal property or to chattels ‡Â‰ ÈÊÚÂÏ‰ ‰Ó˘˘ ¥≥
CompuServe v. Cyber Promotions, supra note 41; Hotmail v. Van Money Pie, 47

U.S.P.Q.2d (BNA) 1020, 1998 US Dist. LEXIS 10729 (CA. 1998), para. 39

(hereinafter: Hotmail v. Van Money Pie): "...defendants trespassed on Hotmail's

computer space by causing tens of thousands of misdirected e-mail messages to be

transmitted to Hotmail without Hotmail's authorization, thereby filling up

Hotmail's computer storage space and threatening to damage Hotmail's ability to

service its legitimate customers; and that defendants' acts of trespass have

damaged Hotmail in terms of added costs for personnel to sort through and respond

to the misdirected e-mails, and in terms of harm to Hotmail's business reputation

and goodwill"

Adam Mossoff "Spam - Oy, It's Such a Nuisance!" (Working Paper) available ∫Â‡¯ ¥¥
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˙¯·Á ˙Ó‚Â„ ¨ÌÈÎ¯ˆ‰ ÔÓ ˙¯Â˜È· Ï˘ ˙ÂÂ˙È˜ ÏÏÎ–Í¯„· ˙Â‚ÙÂÒ˘ ˜Ú–˙Â¯·Á
 ¥µÆ‰ÚÙÂ˙· È¯Â·Èˆ‰ ˜·‡ÓÏ ‰Ù¯Ëˆ‰˘ ¨Microsoft

ÏÚ ıÁÏ ÏÁ‰ ˙È˙È„Ó‰ ‰˜È˜ÁÏ ¯·ÚÓÂ ¨·Á¯ „‰· ˙È¯·‰–˙Âˆ¯‡· ‰˙ÎÊ ‰ÚÙÂ˙‰
˙Â„ÈÁ‡ ¯ÂˆÈÈÂ Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ ¯ÂÒ‡È˘ ‡˘Â· ÈÏ¯„Ù ˜ÂÁ ˜˜ÂÁÏ È‡˜È¯Ó‡‰ Ò¯‚Â˜‰
¨˙Â·¯ ˜ÂÁ–˙ÂÚˆ‰ ÂÏÚÂ‰ Ò¯‚Â˜‰ ÈÙÏ Æ˙È¯·‰–˙Âˆ¯‡· ˙ÂÂ˘‰ ˙ÂÈ„Ó‰ ÔÈ· ‰Ê ¯˘˜‰·
ÏÚ ‰ÓÎÒ‰ ˘·‚Ï ÁÈÏˆ‰ ‡Ï È‡˜È¯Ó‡‰ ˜˜ÂÁÓ‰ Í‡ ¨ÌÈÂ˘ ÌÈÈ˙˜È˜Á ÌÈ¯Ë˘Ó ÂÚÈˆ‰˘
˙ÂÈÂÎÊ· Ú‚Ù˙ ‡Ï ÂÊÎ ‰˜È˜Á Ì‡ ‰Ï‡˘‰ ·È·Ò ··Ò ÌÈÈÊÎ¯Ó‰ ÌÈÂÈ„‰ „Á‡ ¥∂Æ˜ÂÁ‰ ÁÒÂ
˜¯ ¥∑Æ˙È‡˜È¯Ó‡‰ ‰˜ÂÁ· ˙‚ÂÚÓ‰ ÈÂËÈ·‰ ˘ÙÂÁÏ ˙ÂÎÊ· ¯˜ÈÚ·Â ¨ÌÈˆÈÙÓ‰ Ï˘ ˙ÂÈ˙˜ÂÁ
ÒÎ ‰Ê ˜ÂÁ ¥∏ÆCan Spam Act of 2003–‰ ˙‡ È‡˜È¯Ó‡‰ ˜˜ÂÁÓ‰ ˜˜ÂÁ ≤∞∞≥ ˙˘ ÛÂÒ·
Ì„‡ ÏÎ ¨ÚÓ˘Ó ¨opt-out Ï˘ ¯Ë˘Ó ˙È¯·‰–˙Âˆ¯‡· ÌÈ˜‰Â ¨≤∞∞¥ ¯‡ÂÈ· ±–· Û˜Â˙Ï
˙ÓÈ˘¯Ó ˙‡ˆÏ ÂÏ ¯˘Ù‡Ó ‡Â‰ „ÂÚ ÏÎ ¯Á‡ Ì„‡ ÏÎÏ ÈÓÂÒ¯Ù ÈÂ¯Ë˜Ï‡ ¯‡Â„ ÁÂÏ˘Ï È‡ÎÊ
˙‡ ¯Â˙ÙÏ È„Î Æ‰ÊÎ ¯‡Â„ ÂÏ ÂÁÏ˘È ‡Ï˘ ˘¯ÂÙÓ· ˘˜È· ‡Ï Ì„‡ Â˙Â‡ „ÂÚ ÏÎÂ ‰ˆÂÙ˙‰
ÏÚ È‡˜È¯Ó‡‰ ˜˜ÂÁÓ‰ ÏÈË‰ ¨˙È‡ÓˆÚ ‰¯Âˆ· ıÈÙÓ ÏÎ ÌÚ ¯˘˜˙‰Ï Í¯Âˆ‰ ÔÓ ÌÈ˘‡‰
¯˘Ù‡È ¯˘‡ ¥π¨®¢ÁÏ˘˙–Ï‡ ¯‚‡Ó¢© ·Â¯ÈÒ Ì˘¯Ó ÌÈ˜‰Ï ®FTC© ˙ÈÏ¯„Ù‰ ¯ÁÒ‰ ˙„ÚÂ
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ÆGates, supra note 3 ∫Â‡¯ ¥µ
http://www.spamlaws.com/federal/ ∫Â‡¯ ˙ÂÈËÂÂÏ¯‰ ˜ÂÁ‰–˙ÂÚˆ‰ ÏÏÎ Ï˘ ‰¯È˜ÒÏ ¥∂
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ÆJaynes, 65 Va. (Va. Cir. 2004) 355, 357–362

Controlling the Assault of Non-Solicited Pornography and Marketing Act of ∫Â‡¯ ¥∏
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ÈÂÈ· ÆÌÂÒ¯Ù È¯·„ ÂÈÏ‡ ÁÂÏ˘Ï ıÈÙÓ ÏÎÓ ÚÂÓÏ ÍÎ·Â ¨‰¯ÂÓ˙ ‡ÏÏ Ì˘¯È‰Ï Á¯Ê‡ ÏÎÏ
ÂÊÎ ‰ÓÈ˘¯ ÌÈ˜‰Ï ¯˘Ù‡–È‡ ÈÎ ‰Ú·˜Â ¨‰˙˘Ú˘ ¯˜ÁÓ‰ ˙Â˜ÒÓ ˙‡ ‰„ÚÂÂ‰ ‰ÓÒ¯Ù ≤∞∞¥
˙Â¯˜ÚÓ ‰Ï‡ ˙Â˜ÒÓ ÈÎ ‰‡¯ µ∞ÆÌÈÓ˘¯‰ Ï˘ Ì˙ÂÈË¯Ù· ‰ÚÈ‚ÙÏ ‰˘˜ ‰ÎÒ ¯ÂˆÈÏ ÈÏ·Ó

 µ±Æ‰Ê ÌÂÒ¯Ù ÈÙÏ Ì‚ ‰·¯ ˙¯Â˜È· ‚ÙÒ˘ ¨È‡˜È¯Ó‡‰ ˜ÂÁ‰ ˙‡ ÔÎÂ˙Ó
ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ÏÙÈË ¨˙È¯·‰–˙Âˆ¯‡· ‰˙˘Ú˘ Ï·Ê‰–¯‡Â„ „‚ ˙ÂÏÈÚÙÏ ÏÈ·˜Ó·
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˙ÈÙÂ¯È‡‰ ‰˜È˜Á‰ Ï˘ ‰·ÈÏ ˙‡ ‰ÂÂ‰Ó‰ ‰·ÈË˜¯È„‰ µ≤Æ„ÂÁÈ‡· ¯˙ÂÈ ‰Ï˜ ‰˙ÈÈ‰ ‰ÚÙÂ˙‰
Ï˘ „Â·ÈÚ·Â ‰‚˘‰· ˙˜ÒÂÚ ÂÊ ‰·ÈË˜¯È„ µ≥ÆDirective 95/46/EC ‡È‰ Ú„ÈÓ‰ ˙‚‰ ÌÂÁ˙·
¯‡Â„ ˙Â·Â˙Î Ï˘ ÛÂÒÈ‡ ÏÚ Ì‚ ‰ÏÁ ‰Ï˘ ‰·Á¯‰ ‰¯„‚‰‰ ÈÎ ‰‡¯Â ¨È˘È‡ Ú„ÈÓ
µ¥Æ‰·ÈË˜¯È„‰ ˙Â‡¯Â‰Ï ˙„‚ÂÓ˘ ‰ÏÂÚÙ ‰È‰ Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ ÈÎ ‰‡¯ ÔÎÏ ÆÈÂ¯Ë˜Ï‡
µµ‰Èˆ˜ÈÂÓÂ˜ÏË‰ ÌÂÁ˙· ‰˜ÒÚ˘ ¨¯˙ÂÈ ˙ÈÙÈˆÙÒ ‰·ÈË˜¯È„ ‰˜˜ÂÁ ÂÊ ‰·ÈË˜¯È„ ˙Â·˜Ú·
˜˜ÂÁÓ‰ ¯Á· ‰È‚ÂÏÂÎË‰ ÈÈÂÈ˘ ˙Â·˜Ú· ÌÏÂ‡ µ∂Æ˙ÂÁÙÏ opt-out Ï˘ ¯Ë˘Ó ‰Ú·˜ ¯˘‡Â

                                            

Gauthronet & Drouard, supra ∫Â‡¯ ÈÙÂ¯È‡‰ „ÂÁÈ‡· ÔÈ„‰ ˙ÂÁ˙Ù˙‰ Ï˘ ˙·Á¯ ‰¯È˜ÒÏ µ≤
Ibid, at p. 82: "In Europe, it ∫‰Ê Á¢Â„ ÍÂ˙Ó ÌÈ‡·‰ ÌÈ¯·„‰ ˙‡ Â‡¯ ÂÊ ‰È‚ÂÒÏ Ænote 25

was natural for the spam issue to be addressed from a legal perspective. This is

because the relevant law was in place before the phenomenon ever emerged in

Europe. It was not a question in Europe of drawing up new legislation to deal with

a new phenomenon which was not captured by the existing laws. What had to be

done was to identify the legal characteristics of spam to determine whether the

existing law would have to be amended or extended in order to deal with the

phenomenon or whether it would have to be repealed because it was unsuited to the

Æpractices employed on the Internet"

Directive 95/46/EC of 21 November 1995 of the European Parliament and of ∫Â‡¯ µ≥
the Council on the protection of individuals with regard to the processing of

Æpersonal data and on the free movement of such data, 1995 OJ L 281, p. 31

Rowan Middleton "A Taste of European Spam Regulation" 2.4(3) PDP (2002) ∫Â‡¯ µ¥
2: "Where data have not been collected directly from the data subjects, and this is

the most likely scenario in the case of spamming, Article 11 states that the

controller must, at the time of undertaking the recording of the personal data (or if

a disclosure to a third party is envisaged, no later than the time when the data are

first disclosed), provide the data subject with similar details to those set out in

Article 10. The sending of spam is unlikely to comply with these provisions. The

personal data will probably not have been fairly obtained (although this will

depend on the exact source of the data). In addition, although it will depend upon

the individual facts, given that individual consent will not have been obtained, it

is unlikely that the legitimate interests criteria under Article 7(f) will apply"

Directive 97/66/EC of 30 January 1998 of the European Parliament and of the ∫Â‡¯ µµ
Council concerning the processing of personal data and the protection of privacy

Æin the telecommunications sector, 1998 OJ L 24, p. 1

Middleton, supra note 54, at p. 3: "As far as other direct marketing methods ∫Â‡¯ µ∂
are concerned, Member States can choose between an opt-in or an opt-out

Ibid, Æopt-in Ï˘ ¯Ë˘Ó ‰ÙÂ¯È‡ ˙ÂÈ„ÓÓ ˜ÏÁ· ‚‰Â‰ ¯·Î ‰ÙÂ˜˙ ‰˙Â‡· Æapproach"

Æibid
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ÌÈÈ˜‰ ÈËÙ˘Ó‰ ·ˆÓ· ÈÂÈ˘ ‰Î¯Ú ¯˘‡ µ∑¨¯˙ÂÈ ˙Î„ÂÚÓÂ ‰˘„Á ‰˜È˜Á ˜˜ÂÁÏ ÈÙÂ¯È‡‰
˙ÓÎÒ‰ ˙˘¯„ Â·˘ ¯Ë˘Ó — È¯˜ µ∏¨opt-in Ï˘ ¯Ë˘ÓÏ opt-out Ï˘ ¯Ë˘ÓÓ ‰ÙÂ¯È‡·

 µπÆÏ·Ê–¯‡Â„ ˙Ú„Â‰ Ï˘ ‰˙ÁÈÏ˘ ÈÙÏ ˘‡¯Ó Ï·˜Ó‰
˘„ÂÁ ÛÂÒÏ „Ú ‰Ó˘ÈÈÏ ˙ÂÈ„Ó‰ ÏÎ ÏÚ ÈÎ ‰Ú·˜ ‰˘„Á‰ ˙ÈÙÂ¯È‡‰ ‰·ÈË˜¯È„‰
ÏÂÙÈËÏ ˙¯‚ÒÓ‰–˙ÂÂ¯˜Ú ˙‡ ‰¯È„‚Ó ˜¯ ‰·ÈË˜¯È„‰ ¨‰Ú·Ë ÌˆÚÓ Æ≤∞∞≥ ¯·ÂË˜Â‡
Æ˙ÂÈÙÈˆÙÒ‰ ‰È„Ó‰ ˙ÂÈÂ˘¯ È„È–ÏÚ ‰È„Ó ÏÎ· Ú·˜È‰Ï ÍÈ¯ˆ ÈÙÈˆÙÒ‰ ÔÂ¯˙Ù‰ Æ‰È‚ÂÒ·
ÁÂÎÓ ‡˘Â· ÏÂÙÈËÏ ˙Â˜˙ Â˜˙Â‰ Ì˘ ¨‰ÈÏ‚‡· ‡ÂˆÓÏ Ô˙È ‰·ÈË˜¯È„‰ ÌÂ˘ÈÈÏ ‰Ó‚Â„
Ì‡˙‰· ÆÈÂ¯Ë˜Ï‡‰ ¯‡Â„· ˙Â˜ÒÂÚ ‰Ê ˙Â˜˙ ı·Â˜· ≤≥–Â ≤≤ ˙Â˜˙ ∂∞Æ‰·ÈË˜¯È„‰

ÆÍÎÂ¯Ó opt-in Ï˘ ¯Ë˘Ó ‰ÈÏ‚‡ ‰Ú·˜ ¨˙ÈÙÂ¯È‡‰ ‰·ÈË˜¯È„Ï
¨ÏÈÚÏ ¯ÂÓ‡Î ∂±ÆÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ‡˘Â· ˙ˆ¯Ó ‰˜È˜Á· Â˜ÒÚ ˙ÂÙÒÂ ˙ÂÈ„Ó
≥± „Ú ˙ÂÂ˘‰ ˙ÂÈ„Ó‰ Ï˘ ˜ÂÁ· ˙ÂÂ¯˜Ú‰ ˙‡ Ô‚ÚÏ ‰·ÂÁ ‰Ú·˜ ˙ÈÙÂ¯È‡‰ ‰·ÈË˜¯È„‰
˙Â¯Á‡ ˙ÂÈ„Ó·Â ¨‰Ê ÍÈ¯‡˙ È¯Á‡ ËÚÓ Â˜˜Á ‰ÈÏ‚‡· ˙Â˜˙‰ Æ≤∞∞≥ ¯·ÂË˜Â‡·
ÌÏÂÚ· ˙ÂÙÒÂ ˙ÂÈ„Ó ∂≤Æ‰·ÈË˜¯È„‰ ÈÙÏ „ÂÚ opt-in ÔÂ‚Ó ‚‰Â‰ ¯·Î ‰ÙÂ¯È‡·
˜˜ÂÁ˘ ˜ÂÁ· ÔÈÈÚÏ „ÁÂÈÓ· ÔÈÈÚÓ ∂≥Æ‰ÚÙÂ˙Ï ˙¯Á‡ Â‡ ÂÊÎ ˙ÂÒÁÈÈ˙‰ Ô‰È˜ÂÁ· ÂÏÈÏÎ‰
‰ÈÚ·Ï ÔÈÈÚÓ ÔÂ¯˙Ù ‚ÈˆÓ ¯˘‡ ¨≤∞∞¥ ÏÈ¯Ù‡· ±∞–· Û˜Â˙Ï ÒÎ˘ ∂¥¨‰ÈÏ¯ËÒÂ‡·
ıÂÁÓ Ï·Ê–¯‡Â„ ÈÁÏÂ˘ ÏÚ ˙ÈÓÂ‡Ï–ÔÈ· ‰ÏÂÁ˙ — ‰· ÌÈ˜ÒÂÚ ÌÈÂ˘‰ ÌÈ˜˜ÂÁÓ‰˘ ˙ÈÊÎ¯Ó

 ∂µÆ‰È„ÓÏ

                                            

Directive 2002/58/EC of 31 July 2002 of the European parliament and of the ∫Â‡¯ µ∑
Council concerning the processing of personal data and the protection of privacy

Æin the electronic communications sector, 2002 OJ L 201, p. 37

‡È‰˘ ÌÂ˘Ó ®soft opt-in© ÍÎÂ¯Ó opt-in Ï‡Î ‰·ÈË˜¯È„‰ ‰Ú·˜˘ ÔÂ‚ÓÏ ÌÈÒÁÈÈ˙Ó‰ ˘È µ∏
Ú„ÈÓ‰ Â·˘ ‰¯˜Ó· ÈÙÈˆÙÒ opt-in ‡ÏÏ Ì‚ ¯˘˜ ˙¯ÈˆÈ ¨‰Ï˘ ®≤©±≥ ÛÈÚÒ· ¨˙¯˘Ù‡Ó
˙Ú·Â˜ ‰·ÈË˜¯È„‰ ¨˙‡Ê ÌÚ Æ˙Â¯È˘ Ô˙Ó Â‡ ‰¯ÈÎÓ Ï˘ Ì„Â˜ ¯˘˜Ó ‰‡ˆÂ˙Î ®˜ÂÁÎ© ‚˘Â‰

Æopt-out–Ï ‰¯Â¯· ˙Â¯˘Ù‡ ÁÂ˜ÏÏ ˜ÙÒÏ ˘È ‰ÊÎ ‰¯˜Ó· Ì‚ ÈÎ
Æsupra note 2, at p. 8 ∫Â‡¯ µπ

ÆPrivacy and Electronic Communications (EC Directive) Regulations (2003) ∫Â‡¯ ∂∞
ÆÌÂÁ˙· ˙ÈÓÏÂÚ‰ ‰˜È˜Á‰ ˙‡ ÌÈË¯ÙÓ‰ ¨≤–Â ± ÌÈÁÙÒ ¨OECD, supra note 19 ∫Â‡¯ ∂±

¨≤∞∞± ˙˘· ·˙Î˘ ¨‰Ê Á¢Â„ ÆGauthronet & Drouard, supra note 25, at p. 116 ∫Â‡¯ ∂≤
"...Five countries - Germany, Austria, Denmark, Finland and Italy - have ∫ÈÎ ÔÈÈˆÓ

Æchosen an opt-in system"

Alongi, supra ∫Ì‚ Â‡¯ Æhttp://www.the-dma.org/antispam/spamlaws.shtml ∫Â‡¯ ∂≥
note 51, at pp. 266–268

ÆSpam Act of 2003, supra note 48 ∫Â‡¯ ∂¥
Æ∂„ ˜¯Ù–˙˙ ÔÏ‰Ï Â‡¯ ˙ÈÓÂ‡Ï–ÔÈ·‰ ‰ÏÂÁ˙‰ ˙ÈÈÚ· ÏÚ ¯·Ò‰Ï ∂µ
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˜ÂÁ‰–˙ÂÚˆ‰Â Ï‡¯˘È· È˙˜È˜Á‰ ·ˆÓ‰ ∫‚ ˜¯Ù

¯ÓÈÈ˙ÓÂ Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·· ÛÈ˜ÓÂ ÈÙÈˆÙÒ ÔÙÂ‡· ˜ÒÂÚ ¯˘‡ ˜ÂÁ ˜˜ÂÁ Ì¯Ë Ï‡¯˘È·
Ï‡¯˘È· ˙ÓÈÈ˜‰ ‰˜È˜Á‰ Ì‚ ÈÎ ˙ÂÒ¯Â‚‰ ˙Â„Á‡ ˙Â˘È‚ ˙ÂÓÈÈ˜ ¨˙‡Ê ÌÚ ÆÔÂ¯˙Ù ‰Ï ˜ÙÒÏ
‰ÚÈ·˙· ÔÂÈ„ ËÙ˘Ó‰–È˙·· ÌÈÈ˜˙‰ ‡Ï ≤∞∞¥ ÈÏÂÈÏ „Ú ∂∂ÆÏ·Ê–¯‡Â„ ˙ÁÈÏ˘ ˙¯ÒÂ‡ ÌÂÈÎ
‰ÚÈ·˙· ÔÂÈ„ ÌÈÈ˜˙Ó ‰Ï‡ ÌÈÓÈ· ∂∑ÆÔÈÙÈ˜Ú· ÔÂ„È ‡˘Â‰ ÌÏÂ‡ ¨Ï·Ê–¯‡Â„ ‡˘Â· È‰˘ÏÎ
Â˘‚Â‰ ÔÎ–ÂÓÎ ∂∏ÆÏ·Ê–¯‡Â„ ıÈÙÓ „‚ ∞±≤ Ë¯ËÈ‡‰ ˙È˜ÙÒ ‰˘È‚‰˘ ‰¯È˘ÈÂ ‰Â˘‡¯
ÔÂ¯˙Ù‰ ˙‡ ˜ÙÒÏ ÌÈ¯ÂÓ‡ ¯˘‡ ‰˜È˜Á ÈÂ˜È˙ ˙ÂÚÈˆÓ‰ ˜ÂÁ–˙ÂÚˆ‰ È˙˘ ˙ÒÎÏ ‰Â¯Á‡Ï
ÈÈÈÚÏ ˙ÒÎ‰ Ï˘ ‰˘Ó‰–˙„ÚÂÂ· ÌÈÂÈ„ ÂÓÈÈ˜˙‰ ÍÎ ˙Â·˜Ú· Æ‰ÈÚ·Ï ÈÂˆ¯‰
‰ÂÂ˘Ó‰ ÔÈ„Ï Â˙ÂÂ˘‰Ï ¨ÌÈÈ˜‰ ÔÈ„‰ ˙‡ ÔÂÁ·Ï ‰Ò ‰Ê ˜¯Ù Ï˘ ÔÂ˘‡¯‰ ˜ÏÁ· ∂πÆË¯ËÈ‡
ÆÂÊ ‰˘È‚· ÌÈÈ¯˜ÈÚ‰ ÌÈÈ˘˜‰ ÔÂÓÈÒ ÍÂ˙ ¨‰ÈÚ·‰ ÌÚ ˙Â„„ÂÓ˙‰Ï Â˙Ó‡˙‰ ˙„ÈÓ ˙‡ ˜Â„·ÏÂ
Í¯„Ó „ÂÓÏÏ ‰Ò ¨ÍÎ–ÏÎ ÌÈËÚÂÓ ÌÈ‰ Ï‡¯˘È· Ï·Ê‰–¯‡Â„ ˙ÈÈ‚ÂÒ· ÌÈÂÈ„‰˘ ÔÂÂÈÎÓ
˜ÏÁ· ÆÌ˘ ÌÈÈ„ÂÚÈÈ‰ ÌÈ˜ÂÁ‰ ˙˜È˜Á ÈÙÏ ‰È‚ÂÒ‰ ÌÚ ‰ÂÂ˘Ó‰ ËÙ˘Ó‰ Ï˘ ˙Â„„ÂÓ˙‰‰
ÌÈÈ˘˜‰ ÏÚ ÚÈ·ˆ‰Ï ‰ÒÂ ¨ÌÂÈÎ ˙ÂÓÈÈ˜‰ ˜ÂÁ‰–˙ÂÚˆ‰ È˙˘ ˙‡ ‚Èˆ ˜¯Ù‰ Ï˘ È˘‰
‰Ï ÌÈ˜Â˜Ê Â‡˘ ˙ÈÂÈ„‰ ˙È˙˘˙‰ ˙‡ ÂÏ ˜ÙÒÈ ‰Ê ˜¯Ù ÆÔÓÂ˘ÈÈ· ˙ÂÏÚÏ ÌÈÏÂÏÚ˘
‰˜È˜Á‰ ˙‡ ¨Â˙Ú„Ï ¨˙È˙˘‰Ï ˘È Ì‰ÈÏÚ˘ ˙ÂÂ¯˜Ú‰ ˙‡ ‚Èˆ Â·˘ ¨‡·‰ ˜¯Ù‰ ˙‡¯˜Ï

ÆÏ·Ê‰–¯‡Â„ ˙ÈÈÚ·· ÏÂÙÈËÏ ˙ÈÏ‡¯˘È‰

                                            

ÆRavia, supra note 13 ∫Â‡¯ ∂∂
ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© ¯È ‰ÒÈÂÂÒ ß È¯Â‡ ÔÁ Ô·‡ ®‡¢˙© ∞∞∂∞∞∞Ø∞≥ ‡¢˙–ÌÂÏ˘ ∂∑

Æ®ÔÁ Ô·‡ ÔÈÈÚ ∫ÔÏ‰Ï ª±µÆπÆ≤∞∞≥
http://www.ynet.–· ˘È‚ ®≤∞∞¥ ÈÏÂÈ© ¢Ï·Ê ¯‡Â„ ıÈÙÓ ˙Ú·Â˙ ·‰Ê ÈÂÂ˜ ∞±≤¢ ¯ÂÓ Ï‚ ∂∏
µ∞≤∂Ø∞¥ ®Ò¢Î© ‡¢˙–ÌÂÏ˘ Æ®≤∏Æ≤Æ≤∞∞µ© co.il/articles/0,7340,L-2946079,00.html

Ú·˙ Ò‚ ¯ÈÓ‡ Æ¯ÈÓ‡ ÈÓ¯ ËÙÂ˘‰ ÈÙÏ „ÓÂÚÂ ÈÂÏ˙ ¨Ò‚ ¯ÈÓ‡ ß ·‰Ê ÈÂÂ˜ ∞±≤ ˙¯·Á
¯ÈÓ‡ ÏÚ ˙ÓÈÈ‡Ó ËÙÂÒÂ¯˜ÈÓ¢ ÔÈ˜ Â„ÈÚ Â‡¯ — Microsoft ˙¯·Á È„È–ÏÚ Ì‚ ‰Ï‡ ÌÈÓÈ·
http://www.nrg.co.il/online/10/ART/–· ˘È‚ ®≤∞∞µ ¯‡Â¯·Ù© ¢˜Ú ˙ÚÈ·˙· Ò‚

Æ®≤≥Æ≥Æ∞µ© 871/088.html

®È‚ÂÏÂÎË ÈÚ„Ó ÁÂ˙ÈÙÂ ¯˜ÁÓ ÈÈÈÚÏ ‰„ÚÂÂ‰ Ï˘© ‰˘Ó‰–˙„ÚÂ ˙·È˘ÈÓ ≥ ßÒÓ ÏÂ˜ÂËÂ¯Ù ∂π
http://www.knesset.gov.il/protocols/data/html/–· ˘È‚ ®≤∞∞≥ ¯·Ó·Â© Ë¯ËÈ‡Ï
µ ßÒÓ ÏÂ˜ÂËÂ¯Ù ª®≥ ßÒÓ ÏÂ˜ÂËÂ¯Ù ∫ÔÏ‰Ï© ®≥Æ≥Æ≤∞∞µ© mada/2003-11-04-01.html

Ë¯ËÈ‡Ï ®È‚ÂÏÂÎË ÈÚ„Ó ÁÂ˙ÈÙÂ ¯˜ÁÓ ÈÈÈÚÏ ‰„ÚÂÂ‰ Ï˘© ‰˘Ó‰–˙„ÚÂ ˙·È˘ÈÓ
http://www.knesset.gov.il/protocols/data/html/mada/2004-–· ˘È‚ ®≤∞∞¥ ¯·Ó·Â©

Æ®µ ßÒÓ ÏÂ˜ÂËÂ¯Ù ∫ÔÏ‰Ï© ®≥Æ≥Æ≤∞∞µ© 11-23.html
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˙ÓÈÈ˜‰ ‰˜È˜Á‰ Æ±

˙ÂÓÈÈ˜ ˙ÂÈ˜ÈÊ ˙ÂÏÈÚ ®‡©

ÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰
 ∑∞∫ÍÎ ˙Ú·Â˜Â ¨ÔÈ˜ÈÊ‰ ˙„Â˜ÙÏ ≥± ÛÈÚÒ· ‰ÚÂ·˜ ÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÈÚ‰

Ï˘ Â˙˜ÊÁ‰Ó ÔÈ„Î ‡Ï˘ ÔÈ·ÂË ˙ÁÈ˜Ï ‡È‰ ÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Æ≥±¢
ÔÈ‡ Í‡ ª¯Á‡ Ì„‡ Ï˘ Â˙˜ÊÁ‰· Ì˙ÂÈ‰· Ì‰· ‰ÓÈÏ‡ ‰Ú¯Ù‰ Â‡ ¨¯Á‡ Ì„‡
ÏÚ Ï·Ò Ì‡ ‡Ï‡ ÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ ÏÚ ÌÈÈÂˆÈÙ Ú¯ÙÈ‰Ï ÏÂÎÈ Ú·Â˙

¢ÆÔÂÓÓ ˜Ê ÍÎ È„È

‰ÓÈÏ‡ ‰Ú¯Ù‰ È„Î ‰ÏÂÚ ·¯ Ï·Ê–¯‡Â„ ˙ÁÈÏ˘˘ ‡È‰ ˙ÈËÙ˘Ó‰ ‰ÚË‰ ¨‰˘ÚÓÏ
¯˘˜Â ÔÂÓÓ ˜Ê ¨‰ÓÈÏ‡ ‰Ú¯Ù‰ ¨‰ÂÂÎ ∫Ì‰ ‰ÏÂÂÚ‰ ˙Â„ÂÒÈ Æ·˘ÁÓ· Â‡ ˙˘¯· ˘ÂÓÈ˘Ï
ÈÁÏÂ˘ Ï˘ ˙ÂÏÂÚÙ‰ ·˜Ú ¯˘‡ ¨˙¯Â˘˜˙ È˜ÙÒÏ ¯˜ÈÚ· ÌÈ‡˙˙ ˙ÈËÙ˘Ó ‰ÚË ∑±ÆÈ˙·ÈÒ
È˜ÊÂ ÌÈ˙¯˘ Ï˘ ‰ÏÈÙ ¨ÌÈ˙¯˘‰ „Â˜Ù˙· ‰„È¯È ∫ÔÂ‚Î ˙ÂÚÙÂ˙Ó ÌÈÏ·ÂÒ Ï·Ê‰–¯‡Â„
‰ÏÂÂÚ‰ ˙Â„ÂÒÈ ÌÂÈ˜Ï ÔÂÚËÏ ÌÈÏÂÎÈ ÌÈÈË¯Ù ÌÈ˘Ó˙˘Ó Ì‚ ÈÎ ÌÈÚÂË‰ ˘È ¨˙‡Ê ÌÚ ÆÔÂÓÓ
¨È‡˜È¯Ó‡‰ ËÙ˘Ó· ÏÁ‰˘ ¨ÂÊ ‰ÏÂÂÚ· ˘ÂÓÈ˘‰˘ ‰‡¯ ∑≤ÆÌ˙È·Ï Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ ˙Ú·

 ∑≥ÆÈÏ‡¯˘È‰ ËÙ˘Ó· ÌÈ˘¯Â˘ ÌÂÈÎ ˙ÂÎ‰Ï ÏÈÁ˙Ó
trespass to personal property or ‡È‰ ˙ÈËÂÂÏ¯‰ ‰ÏÂÂÚ‰ ˙È¯·‰–˙Âˆ¯‡·
CompuServe v. ÔÈ„–˜ÒÙ ‡Â‰ ‰Ê ÔÈÈÚ· ‰Â˘‡¯Ï Ô„˘ ÔÈ„‰–˜ÒÙ Æto chattels

˘ÂÓÈ˘‰ È¯ÂÁ‡Ó „ÓÂÚ‰ ÔÂÈÚ¯‰ ˙‡ ËÙ˘Ó‰–˙È· Ì˘ ‚Èˆ‰ ÍÎ ∑¥ÆCyber Promotions

                                            

Æ®ÔÈ˜ÈÊ‰ ˙„Â˜Ù ∫ÔÏ‰Ï© ≥¥∞ Á¢Ò ¨±πµ≤–·¢È˘˙ ¨˛˘„Á ÁÒÂ¸ ÔÈ˜ÈÊ‰ ˙„Â˜Ù ∑∞
Æ±∂ ‰˜ÒÙ ¨∂∑ ‰¯Ú‰ ÏÈÚÏ ¨ÔÁ Ô·‡ ÔÈÈÚ Â‡¯ ∑±

ÆRavia, supra note 13 ∫Â‡¯ ∑≤
˙¯·ÁÓ‰ Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ±±µ ÌÈÈÏÂ˘–˙¯Ú‰ ¨≤µ∏ ßÓÚ· ¨±± ‰¯Ú‰ ÏÈÚÏ ¨Ô¯Â˜–ÔÈ˜Ï‡ ∑≥
¯È„‡· ß Ï‡¯˘È ˙È„Ó  ∞¥∞≤µ∞Øππ Ù¢˙ ‡¢˙–ÈÊÂÁÓ — ¯È„‡· ˙˘¯Ù ˙‡ „ÁÂÈÓ· ˙ÈÈˆÓ
ÆÏ‡¯˘È· ˙È‡˜È¯Ó‡‰ ‰È¯Ë˜Â„‰ ˙ÏÁ‰Ï Á˙Ù ˙ÁÈ˙ÙÎ — ®¥ÆπÆ≤∞∞± ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï©
‰È‰ CompuServe ˙¯·Á ÆCompuServe v. Cyber Promotions, supra note 41 ∫Â‡¯ ∑¥
¯‡Â„ ˙Â·Â˙Î ‰È˙ÂÁÂ˜ÏÏ ˙˜ÙÒÓ ¯˘‡ ˙È¯·‰–˙Âˆ¯‡· Ë¯ËÈ‡ È˙Â¯È˘ ˙È˜ÙÒ
¯‡Â„· ‰˘Ó˙˘‰ ¯˘‡ ÌÂÒ¯Ù ˙¯·Á ‰˙ÈÈ‰ Cyber Promotions ˙¯·Á ÆÈÂ¯Ë˜Ï‡
¯Á‡Ï ÆCompuServe ˙¯·Á Ï˘ ‰È˙ÂÁÂ˜ÏÏ Ï·Ê–¯‡Â„ ˙ÂÚ„Â‰ ÁÂÏ˘Ï ˙Ó–ÏÚ ÈÂ¯Ë˜Ï‡
Cyber Promotions ˙¯·ÁÓ CompuServe ˙¯·Á ‰˘˜È· ¨˙ÂÁÂ˜Ï Ï˘ ˙Â·¯ ˙ÂÂÏ˙
‰˙Ù ¨‰˜ÈÒÙ‰ ‡Ï ‰Â¯Á‡‰˘ ¯Á‡Ï Æ‰È˙ÂÁÂ˜ÏÏ ¯‡Â„ ˙ÂÚ„Â‰ ÁÂÏ˘Ï ˜ÈÒÙ‰Ï
ÁÂÏ˘Ï ˜ÈÒÙ‰Ï Cyber Promotions–Ï ‰¯ÂÈ˘ ‰˘˜·· ËÙ˘Ó‰–˙È·Ï CompuServe

˙ÂÙÒÂ ˙ÂÏÈÚ· ˘ÂÓÈ˘ ˙¯ÊÚ·Â ¨‰¯˜Ó‰ Ï˘ ˜ÈÓÚÓ ÁÂ˙È· Æ‰È˙ÂÁÂ˜ÏÏ ¯‡Â„ ˙ÂÚ„Â‰
È„Î ˙ÂÏÂÚ Cyber Promotions Ï˘ ‰È˙ÂÏÂÚÙ ÈÎ ËÙ˘Ó‰–˙È· Ú·˜ ¨Í˘Ó‰· Ô‰· ÔÂ„˘
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 ∑µ∫‰ÏÂÂÚ·

"To the extent that defendants' multitudinous electronic mailings
demand the disk space and drain the processing power of
plaintiff's computer equipment, those resources are not available
to serve CompuServe subscribers. Therefore, the value of that
equipment to CompuServe is diminished even though it is not
physically damaged by defendants' conduct."

˙Â¯·Á ÚÂ·˙Ï ÌÈÈÈÂÚÓ ¯˘‡ ˙¯Â˘˜˙ È˜ÙÒ ˙˘Ó˘Ó ‰ÏÂÂÚ‰˘ ÌÈ‡Â¯ Â‡ ¨‰˘ÚÓÏ
˙ÂÚ„Â‰‰ Ï˘ Ô˙Â¯·Ëˆ‰ ·˜Ú ‰ÏÈÚ Ì‰Ï ˙˜ÙÒÓ ‰ÏÂÂÚ‰ ÆÔ‰È˙ÂÁÂ˜ÏÏ Ï·Ê–¯‡Â„ ˙ÂÁÏÂ˘˘
‰‡¯ Æ˙ÈÏÎÏÎ ˙ÂÚÓ˘Ó ÂÏ ˘ÈÂ ÈÒÁÈ ÔÙÂ‡· ‰„È„ÓÏ Ô˙È Ô‰Ï˘ ÈÙ¯ˆÓ‰ ˜Ê‰˘ ‰„·ÂÚ‰Â
ÆÈ˙ÈÈÚ· ÂÈ‰ Ï·Ê–¯‡Â„Ó ÌÈÚ‚Ù‰ ÌÈÈË¯Ù ÌÈ˘Ó˙˘Ó È„È–ÏÚ ÂÊ ‰ÏÂÂÚ· ˘ÂÓÈ˘ ¨ÍÎ ·˜Ú˘

Ô˙È ÌÈÈË¯Ù ÌÈ˘Ó˙˘Ó È„È–ÏÚ ‰· ˘ÂÓÈ˘ Ï˘ ¯˘˜‰· ‰ÏÂÂÚ‰ Ï˘ ˙ÈÈÚÓ ˙ÂÁ˙Ù˙‰
¯ËÂÙ˘ Intel ˙¯·Á Ï˘ ¯·Ú˘Ï „·ÂÚ ‰Ê ‰¯˜Ó· ∑∂ÆIntel v. Hamidi ÔÈ„‰–˜ÒÙ· ‡ÂˆÓÏ
Æ‰¯·Á‰ È„·ÂÚ ÏÎÏ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙ÂÚˆÓ‡· ‰¯·Á‰ „‚ ‰ˆ‡ È·˙ÎÓ ÁÏ˘ Â˙„Â·ÚÓ
ÆÂÏ˘ ‰ˆÂÙ˙‰ ˙ÓÈ˘¯Ó ‰„¯Â‰Ï ˙Â¯˘Ù‡ ·˙ÎÓ‰ Ï‡ ÒÈÎ‰Ï ‚‡„ „·ÂÚ‰˘ ÔÈÈˆÏ ·Â˘Á
¯Á‡Ï ÆÌÂÈ‰–˙ÁÈ˘Ï ÂÎÙ‰ ÌÈ·˙ÎÓ‰Â ¨Intel ˙¯·Á· ‰ÓÂ‰ÓÏ ‰Ó¯‚ ÌÈ·˙ÎÓ‰ ˙ÁÈÏ˘
˙‡ Intel ˙¯·Á ‰Ú·˙ ¨ÂÈ˙ÂÚ„Â‰ ˙‡ ÌÂÒÁÏ ÌÈÈ‚ÂÏÂÎË ˙ÂÂÈÒÂ ¨˙Â˘Â ˙Â¯ÊÂÁ ˙Â˘˜·
˙¯·Á ˙·ÂËÏ Â˜ÒÙ ˙ÂÂ˘‡¯‰ ˙Â‡Î¯Ú‰ È˙˘ ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÚË· „·ÂÚ‰
¨‰Ê ËÙ˘Ó–˙È· Æ‰È¯ÂÙÈÏ˜ ˙È„Ó Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·Ï ÔÂÈ„‰ ÚÈ‚‰ ÛÂÒ·Ï Í‡ ¨Intel

È„Î ‰ÏÂÚ ‰È‡ Ú·˙‰ Ï˘ Â˙Â‚‰˙‰ ÈÎ Ú·˜ ¨‰Ú·¯‡ „‚Î ÌÈËÙÂ˘ ‰˘ÈÓÁ Ï˘ ·Â¯·
 ∑∑ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰

                                            

Thrifty-Tel Inc. v. ¨¯˙ÂÈ Ì„˜ÂÓ ÔÈ„–˜ÒÙ ÏÚ Â˙ÂÎÓ˙Ò‰· ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰
ÌÈÁÏ˘˘ ÌÈÈÂ¯Ë˜Ï‡ ˙Â˙Â‡ ÈÎ Ú·˜˘ ¨Bezenek, 46 Cal. App. 4th 1559 (CA. 1996)

ÈÎ ËÙ˘Ó‰–˙È· Ú·˜ ¨ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÈÚ ˙ÚÈ·˜Ï ÌÈÈ„ ÌÈÈ˘ÁÂÓ ÌÈ‰ ·˘ÁÓ È„È–ÏÚ
‰„·ÂÚ‰ ÍÓÒ–ÏÚ ˙‡Ê ÏÎ ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ È„Î ‰ÏÂÚ ˙Ú·˙‰ Ï˘ ‰˙Â‚‰˙‰
ÂÈ‰ ‡Ï ˙Ú·Â˙‰ Ï˘ ‰È·‡˘Ó˘ ÍÎ È„ÈÏ Â‡È·‰ Cyber Promotions ˙¯·Á Ï˘ ‰È˙ÂÏÂÚÙ˘

Æ‰È˙ÂÁÂ˜Ï ˙·ÂËÏ ÌÈÈÓÊ
Hotmail v. Van ∫Ì‚ Â‡¯ ÆCompuServe v. Cyber Promotions, ibid, at p. 1022 ∫Â‡¯ ∑µ

ÆMoney Pie, supra note 43, ibid

ÆIntel v. Hamidi, supra note 14 ∫Â‡¯ ∑∂
Ibid, at p. 1346: "We conclude that under California law the ∫·Â¯‰ ÈËÙÂ˘ ÂÚ·˜ ÍÎ ∑∑
tort does not encompass, and should not be extended to encompass, an electronic

communication that neither damages the recipient computer system nor impairs

its functioning. Such an electronic communication does not constitute an

actionable trespass to personal property, i.e., the computer system, because it
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‡Â‰ ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ· ¯˙ÂÈ· ·Â˘Á‰ ·ÈÎ¯Ó‰ ÈÎ Ú·Â˜ ËÙ˘Ó‰–˙È· ¨‰˘ÚÓÏ
Ï˘ ÁÂ˙È‰ ¨ÂÈ‡¯˘ ÈÙÎ ÆÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ ÁÈÎÂ‰Ï ¯˘Ù‡–È‡ ˜Ê‰ ·ÈÎ¯Ó ‡ÏÏ Æ˜Ê‰
‡Â‰˘ ˜Ê· ‡Ï‡ ¨ÔÎÂ˙· ‰È‡ Ï·Ê‰–¯‡Â„· ‰ÈÚ·‰˘ ‰˜ÒÓÏ Â˙Â‡ ÍÈÏÂÓ ËÙ˘Ó‰–˙È·
‰˘È‚„Ó ·Â¯‰ ˙Ú„ Æ˙ÈËÂÂÏ¯ ‰È‡ ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ‰ ¨˜Ê ˙ÁÎÂ‰ ‡ÏÏ ¨ÔÎÏ ∑∏ÆÌ¯Â‚
Ï·Ê‰–¯‡Â„ ÌÈÓÈÂÒÓ ÌÈ¯˜Ó· ÈÎÂ ¨‰ÏÂÂÚ‰ ˙‡ ÔÈËÂÏÁÏ ¯˙ÈÈÓ ÂÈ‡ ‰Ê ‰¯˜Ó· ÁÂ˙È‰˘
¨·Â¯‰ ˙Ú„ ÈÙÏ ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ ÍÎ· ¯ÂˆÈÏÂ ˜Ê ¯ˆÈÈÏ ÏÂÎÈ ÔÎ‡
CompuServe v. Cyber ÔÈ„–˜ÒÙ· ÂÈ‡¯˘ ‰Ê ˙Ó‚Â„ ÌÈ¯˜ÓÏ ‰Ê ‰¯˜Ó ÔÈ· Ï„·‰‰
˙Â˙˘¯· ‰ÚÈ‚ÙÏÂ ‰Ë‡‰Ï ÂÓ¯‚ ÔÎ‡ Ì˘ ÂÁÏ˘˘ ¯‡Â„‰ ˙ÂÈÂÓÎ˘ ‡Â‰ ∑πPromotions

Â‡ ‰Ï˘ ˙ÂÎ¯ÚÓÏ È˙ÂÚÓ˘Ó ˜Ê Ì¯‚˘ Intel ˙¯·Á ‰ÚË ‡Ï ¨‰Ê ˙ÓÂÚÏ ¨Ô‡Î Æ·˘ÁÓ‰
Æ‰Ï˘ ·Â˘ÁÓ‰ ˙ÏÂÎÈÏ

‰Ë˜‰ ¨˙Â¯˘Ù‡‰ ÏÚ ÏÏÂ‚‰ ˙‡ Ì˙ÂÒ ‰ÏÂÂÚÏ ·Â¯‰ ˙Ú„ ‰˙˘ ˘Â¯ÈÙ‰ ÈÎ ‰‡¯
Ì‚ ÂÊÂ ¨Ï·Ê–¯‡Â„ ÈÁÏÂ˘ „‚ ÂÊ ‰ÏÂÂÚ· ˘Ó˙˘‰Ï ÂÏÎÂÈ ÌÈÈË¯Ù ÌÈ˘Ó˙˘Ó˘ ¨‰ÏÈÁ˙ÎÏÓ
˙ÂÎÏ‰ÓÂ ∏∞ÂÊ ‰ÎÏ‰Ó ·‡˘È Ï‡¯˘È· ËÙ˘Ó‰–˙È· ÈÎ ‰‡¯ ÆÂÈÈÚÏ ÈËÂÂÏ¯ ‡Â‰˘ ‰·ÈÒ‰
Ï·Ê–¯‡Â„ ÁÏÂ˘ ÈÎ ÁÈÎÂ‰Ï ÏÏÎ–Í¯„· ‰˘˜˙È „ÈÁÈ ˘Ó˙˘Ó ÔÎÏÂ ¨˙È¯·‰–˙Âˆ¯‡· ˙ÂÓÂ„
‰ÎÈ¯ˆ˘ ‰Ï‡˘‰ ÔÎÏ ÆÂ·˘ÁÓ· ˘ÂÓÈ˘‰ ˙ÂÎÈ‡· ‰„È¯ÈÏ Â‡ ‰¯ÂÓÁ ‰ÚÈ‚ÙÏ Ì¯‚ „ÈÁÈ
Ì‡ ÆÔ‚‰Ï ÌÈˆÂ¯ Â‡ ÈÓ ÏÚ ‡È‰ ¨‰È‚ÂÒÏ ÔÂ¯˙ÙÎ ÂÊ ‰ÏÂÂÚ· ˘ÂÓÈ˘‰ ˙¯ÈÁ· ÈÙÏ ¨Ï‡˘È‰Ï
ÏÂÎÈ ÂÊ ‰ÏÂÂÚ· ·Á¯ÂÓ ˘ÂÓÈ˘ ÈÊ‡ ¨˙¯Â˘˜˙‰ È˜ÙÒ ÏÚ ‰‚‰ ‡Â‰ Â˙Â‡ ‰ÁÈ˘ ÔÂ¯˜ÈÚ‰
ÂÏÈÙ‡Â ËÂ˘Ù‰ ÔÎ¯ˆÏ ¯˘Ù‡Ï ÌÈˆÂ¯ Â‡ Ì‡ ¨‰Ê ˙ÓÂÚÏ ÆÌÈ¯˜Ó‰ ·Â¯· ÔÂ¯˙Ù ˙ÂÂ‰Ï

                                            

does not interfere with the possessor's use or possession of, or any other legally

protected interest in, the personal property itself... The consequential economic

damage Intel claims to have suffered, i.e., loss of productivity caused by

employees reading and reacting to Hamidi's messages and company efforts to

block the messages, is not an injury to the company's interest in its computers -

which worked as intended and were unharmed by the communications - any more

than the personal distress caused by reading an unpleasant letter would be an

injury to the recipient's mailbox, or the loss of privacy caused by an intrusive

telephone call would be an injury to the recipient's telephone equipment"

Ï˘ ·˘ÁÓ‰ ˙ÂÎ¯ÚÓÏ È˘ÓÓ ˜Ê Ì¯‚ ‡Ï Ì‡ Ì‚˘ ˙ÚÂË ËÂÚÈÓ‰ ˙Ú„ ¨‰ÎÂÙ‰ ‰¯Âˆ· ∑∏
˘ÂÓÈ˘‰ ÌˆÚ ¨ËÂÚÈÓ‰ ˙Ú„ Ï˘ ‰„È„Ï ¨ÍÎÏ ¯·ÚÓ Æ˜Ê ˜ÙÒ ‡ÏÏ ‰Ï Ì¯‚ ÔÈÈ„Ú ¨Intel

ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰¯Ù‰ ˙ÂÂ‰Ï Â· È„ ¨„ÚÂÈ ‰Ï˘ ‰¯ËÓÏ ‡Ï ¯Á‡ Ï˘ ˘ÂÎ¯· Ì„‡ Ï˘
˙Ò¯Â‚ ¨Brown ËÙÂ˘‰ È„È–ÏÚ ‰Ú·Â‰˘ ÈÙÎ ¨ËÂÚÈÓ‰ ˙Ú„ ¨„ÂÚÂ ˙‡Ê ÆÔÈÏËÏËÈÓ·
Ibid, Æ„·Ï· ÔÎÂ˙ Ï˘ Ú˜¯ ÏÚ Ì‚ ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ· ˘ÂÓÈ˘Ï ˙ÂÎÊ ‰ÚÈ‚Ó Intel–Ï˘

Æat pp. 1367–1368

ÆCompuServe v. Cyber Promotions, supra note 41 ∫Â‡¯ ∑π
Û‡ ¨±¥ ‰˜ÒÙ· ÏÁ‰ ¨∂∑ ‰¯Ú‰ ÏÈÚÏ ¨ÔÁ Ô·‡ ÔÈÈÚ· ËÙ˘Ó‰–˙È· ‰˘Ú ÔÎ‡˘ ÈÙÎ ∏∞
Û‡Â ¨¯ÂÚ¯Ú· ÔÎÓ–¯Á‡Ï ‰ÎÙ‰˘ ¨‰ÎÂÓ‰ ‰‡Î¯Ú· ‰ËÏÁ‰Ï ‡È‰ ÔÈ„‰–˜ÒÙ· ‰ÈÙ‰‰˘

ÆÈ˙ÎÏ‰ ÁÂÎ ‰Ï ÔÈ‡˘ „·Ï· ®˙ÂË˜ ˙ÂÚÈ·˙Ï ËÙ˘Ó–˙È·© ÌÂÏ˘ ˙‡Î¯Ú ÂÊ˘
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ÈÊ‡ ¨Ï·Ê–¯‡Â„ ÈÁÏÂ˘ ÌÚ „„ÂÓ˙‰Ï ¨˙¯Â˘˜˙ ˙È˜ÙÒ ‰È‡˘ ¨Intel ˙Ó‚Â„ ˙ÈË¯Ù ‰¯·ÁÏ
ÆÂÊ ‰ÏÂÂÚ È¯„‚· ‡ˆÓ ÂÈ‡ ÔÂ¯˙Ù‰˘ ‰‡¯

Ï·Ê‰–¯‡Â„ ˙ÈÈÚ· ÌÚ ˙Â„„ÂÓ˙‰ Ì˘Ï ÂÊ ¢˙ÁÎ˘¢ ‰ÏÂÂÚ· ˘ÂÓÈ˘‰˘ ÔÈÈˆÏ ·Â˘Á
ÏÂ·‚ ˙‚Ò‰ ÈÎ ‰ÚË ˙¯Â˜È·‰ ¯˜ÈÚ Æ‰ÈÏ‡ ÌÈÙ¯ËˆÓ Â‡Â ¨˙Â¯ÙÒ· ‰·¯ ˙¯Â˜È· ¯¯ÂÚ
‰Èˆ˜ÈÙ ¯ÂˆÈÏ ˙Ó–ÏÚ ¢˙ÈËÙ˘Ó ˙ÂÏÓÚ˙‰¢ ˙˘¯Â„Â ¨È„Ó ‰·Á¯ ‰ÏÈÚ ‰È‰ ÔÈÏËÏËÈÓ·
ÌÈ„Á‡ ÌÈ„ÓÂÏÓ ∏±ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ ‰ÂÂ‰Ó ÌÈÈÂ¯Ë˜Ï‡ ˙Â˙Â‡ ˙ÁÈÏ˘ ‰ÈÙ–ÏÚ˘

 ∏≤ÆÏÎÂ ÏÎÓ ˙‡Ê ÌÈÏÏÂ˘

„¯ËÓ
∫ÍÎ ˙Ú·Â˜Â ÔÈ˜ÈÊ‰ ˙„Â˜ÙÏ ®‡©¥¥ ÛÈÚÒ· ‰ÚÂ·˜ „¯ËÓ‰ ˙ÏÈÚ

Â‡ Â˜ÒÚ ˙‡ Ï‰Ó Â‡ ÂÓˆÚ· ‚‰˙Ó Ì„‡˘Î ‡Â‰ „ÈÁÈÏ „¯ËÈÓ ®‡©¥¥¢
˘ÓÓ Ï˘ ‰Ú¯Ù‰ Â· ˘È˘ ÔÙÂ‡· Â„È· ÌÈ˘ÂÙ˙‰ ÔÈÚ˜¯˜Ó· ˘Ó˙˘Ó
·˘Á˙‰· Ì‰Ó ‰¯È·Ò ‰‡‰Ï Â‡ ¯Á‡ Ì„‡ Ï˘ ÔÈÚ˜¯˜Ó· ¯È·Ò ˘ÂÓÈ˘Ï
Ì‡ ‡Ï‡ „ÈÁÈÏ „¯ËÈÓ „Ú· ÌÈÈÂˆÈÙ Ì„‡ Ú¯ÙÈÈ ‡Ï Í‡ ªÌ·ÈËÂ ÌÓÂ˜Ó ÌÚ

¢Æ˜Ê ÂÓÓ Ï·Ò

˙ÒÒ·˙Ó Ï·Ê–¯‡Â„ ‡˘Â· ˙ÂÚÈ·˙· „¯ËÓ‰ ˙ÏÈÚ· ˘Ó˙˘‰Ï ˘È ÈÎ ˙Ò¯Â‚‰ ‰˘È‚‰
¨È¯˜ ¨˙ÈÏÂÏÈÓ ÂÈÏ‡ ÌÈÒÁÈÈ˙Ó ÌÈ˘‡ ‰·˘ ‰¯Âˆ· Ï·Ê–¯‡Â„Ï ÒÁÈÈ˙‰Ï ˘È˘ ‰Á‰‰ ÏÚ
–˙Âˆ¯‡· ËÙ˘Ó‰–È˙·· Â‡ ˙Â¯ÙÒ· ‡˘Â· ÌÈ·¯ ÌÈÂÈ„ ÂÎ¯Ú ‡Ï ÌÂÈ‰ „Ú ∏≥Æ„¯ËÓ Ï‡Î
Common-law¢ ∫ÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰Ï ‰‡ÂÂ˘‰· ÈÎ ÌÈÒ¯Â‚‰ ˘È Í‡ ∏¥¨˙È¯·‰

 ∏µÆ¢nuisance suits might provide a better model

                                            

¨Ô¯Â˜–ÔÈ˜Ï‡ Ì‚ Â‡¯ ÆMossoff, supra note 44, at p. 16; Burk, supra note 44 ∫Â‡¯ ∏±
˙Ù¯Â‚Â ‰·Á¯ ËÙ˘Ó‰ ˙È· È„È–ÏÚ ‰Ó˘ÂÈ˘ ÈÙÎ ÂÊ ‰ÏÈÚ ¨ÔÎÏ¢ ∫≤µ∑ ßÓÚ· ¨±± ‰¯Ú‰ ÏÈÚÏ
‰·Á¯ ˙˘¯· ÌÈ˙¯˘Ï Ú‚Â‰ ÏÎ· ‰˙ÏÂÁ˙˘ ¨ÔÈÏËÏËÈÓ· ÏÂ·‚–˙‚Ò‰ Ï˘ ‰ÏÈÚ‰ ÆÈ„ÈÓ

¢Æ˙˘¯· ‰ÏÂÚÙ ÏÎ ÏÚ ‰ÏÁ‰ ˙ÈÏÏÎ ÏÒ–˙ÏÈÚÏ ÍÙ‰ÈÏ ‰ÏÂÏÚ ¨„Â‡Ó
Ì‡ ˜ÙÒ¢ ∫¥¥∂ ¨¥≤∑ ®≤©·Î ËÙ˘Ó ÈÂÈÚ ¢Ï‡¯˘È· ÌÈ·˘ÁÓ ˙˜È˜Á¢ ˘ËÈÂ„ Ï‚ÈÓ Â‡¯ ∏≤
‰¯È„Á ÏÚ ˙˙˙˘ÂÓ ‡È‰˘ ÌÂ˘Ó ¨·˘ÁÓÏ ‰¯È„Á ÏÚ ¯ÂÒ‡˙ ÏÂ·‚–˙‚Ò‰ Ï˘ ‰ÏÂÂÚ‰
–˙‚Ò‰· ÂÊ ‰‡¯Â‰· ¯·Â„Ó ¨˙È˘‡¯¢ ∫¯·ÁÓ‰ ÛÈÒÂÓ ÌÈÈÏÂ˘‰–˙¯Ú‰·Â ¢ÆÈ˘ÁÂÓ Ë˜ÈÈ·Â‡Ï
¨ÏÈÚÏ ¯ÂÓ‡Î ¨‰˘Â¯„ ¨˙È˘ ÆÌÈË˘ÙÂÓ ÌÈÒ¯ËÈ‡ Ì‚ ÌÈÏÏÂÎ ÌÈ‡˘ ßÔÈ·ÂËß· ÏÂ·‚

¢ÆÌÈË˘ÙÂÓ ÌÈÓ¯Â‚ È·‚Ï ˙ÓÈÈ˜˙Ó ‰È‡˘ ß‰˜ÊÁ‰ß
Mossoff, supra note 44, at p. 4: "This Article proposes that spam should be ∫Â‡¯ ∏≥
treated under the law in precisely the same way that it is characterized in our

Æcommon speech – as a nuisance"

ÆIbid, at p. 5 ∫Â‡¯ ∏¥
Hanah Metchis & Solveig Singleton "Spam, That Ill O' the ISP: A Reality ∫Â‡¯ ∏µ
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‰ÏÂÂÚÏ „¯ËÓ‰ ˙ÏÂÂÚ ÔÈ· Ï„·‰‰ ÏÚ ÒÒ·˙Ó „¯ËÓÎ Ï·Ê‰–¯‡Â„ ˙‡ ÔÈÈÙ‡Ó˘ ÁÂ˙È‰
˙ÏÈÏ˘¢Î ¯ˆÂÈ Ï·Ê‰–¯‡Â„˘ ˙ÂÚÙÂ˙‰ ˙‡ ¯‡˙Ï ‰˘˜ ∏∂ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Ï˘
Â˘Ú ËÙ˘Ó‰–È˙· ÆÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ ˙ÁÎÂ‰Ï ˘Â¯„ ¯˘‡ ·ÈÎ¯Ó — ¢ÒÎ· ‰˜ÊÁ‰‰
ÒÎ· ˘ÂÓÈ˘Ï ÚÈ¯ÙÓ Ï·Ê‰–¯‡Â„ ÈÎ ˜ÙÒ ÔÈ‡ ¨‰Ê ˙ÓÂÚÏ Æ˙ÂÈËÙ˘Ó ˙ÂÈˆ˜ÈÙ ˙¯ÊÚ· ˙‡Ê
¨ÔÈÚ˜¯˜Ó· ˘ÂÓÈ˘‰ ˙ÂÎÊ ÏÚ ‰‚‰Ï ÈÏÏÎ ÔÙÂ‡· ˙˘Ó˘Ó „¯ËÓ‰ ˙ÏÂÂÚ ÆÂÓÓ ‰‡‰ÏÂ
˘ÂÓÈ˘‰ ÔÈÚ˜¯˜Ó‰ ÏÚ·Ó ÚÓ Ì‰·˘ ÌÈ¯˜Ó· ‰˘Ú ‰· ÁÏˆÂÓ‰Â È˘ÚÓ‰ ˘ÂÓÈ˘‰ ÌÏÂ‡
ÔÎ˙ÈÈ „ˆÈÎ¢ ∫‰Ï‡˘‰ ‰ÏÂÚ Ô‡ÎÓ ∏∑Æ‰ÓˆÚ ‰Ó„‡‰ ‰È‰ ‡Ï ‰Ê ˘ÂÎ¯ Ì‡ Û‡ ¨Â˘ÂÎ¯· ÈÂ‡¯‰
ÈÂÂ˜· ÌÈÁÏ˘˘ ÌÈÂ¯Ë˜Ï‡ Ï·‡ „¯ËÓ ÌÈ‰ È‡ÂÂÁ Ï˘ ÌÈ˘·ÎÏ ÌÈÚÈ¯ÙÓ˘ ÌÈÂ¯Ë˜Ï‡˘

 ∏∏¢ø„¯ËÓ ÌÈ‡ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙Ú„Â‰Î ˙ÂeÎÓ ‰¯Âˆ· ˙¯Â˘˜˙
‰Èˆ‡ÂËÈÒÏ ÔÂÎ‰ ˘Â¯ÈÙ‰ ˜¯ ÂÈ‡ „¯ËÓ‰ ˙ÏÂÂÚ· ˘ÂÓÈ˘‰˘ ‰‡¯ ¨Mossoff ÈÙ–ÏÚ
¨ÏÂ·‚ ˙‚Ò‰· ˘ÂÓÈ˘Ó ˙ÂÚ·Â‰ ˙ÂÈÚ·‰ ÌÚ ‰ÈÂ‡¯ ˙Â„„ÂÓ˙‰ ¯˘Ù‡Ó Ì‚ ‡Ï‡ ¨˙ÈËÙ˘Ó‰
¯·ÚÓ Æ˙Â¯¯ÂÚÓ Ô‰˘ ˙ÂÈÚ·‰ ÏÏ˘ ÏÚ ¨˙ÂÈËÙ˘Ó‰ ˙ÂÈˆ˜ÈÙ· Í¯Âˆ‰ ˙‡ ¯˙ÈÈÓ ¯˜ÈÚ·Â
¯ÙÒÓ Ì‚ ÔÎÏÂ ¨ÔÈ˜ÈÊ· È‡¯Á‡ ‚ÈÒÓ‰ ÏÂ·‚‰ ˙‚Ò‰ Ú‚¯· — ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ· ¨ÍÎÏ
˙ÂÂ‰Ï ÌÈÏÂÎÈ ¨ÈÂˆ¯ ¯‡Â„ Ï˘ ‰ÏÂ„‚ ˙ÂÓÎ ÂÏÈÙ‡ Â‡ ¨Ï·Ê–¯‡Â„ ˙ÂÚ„Â‰ Ï˘ ˙ÈÒÁÈ ÔË˜
ÈÒÁÈ‰ ˜Ê‰ ÔÈ· ÔÊ‡Ï ËÙ˘Ó‰–˙È·Ï ¯˘Ù‡Ó „¯ËÓ‰ ˙ÏÂÂÚ· ˘ÂÓÈ˘‰ ¨‰Ê ˙ÓÂÚÏ Æ‰ÏÂÂÚ

 ∏πÆÔ‰· ‰˘Ú˘ ˘ÂÓÈ˘‰Â ¯‡Â„ ˙ÂÚ„Â‰ Ô˙Â‡· Í¯Âˆ‰ ÔÈ·Ï Ì¯‚˘
‰˜ÂÏ ‡Â‰ ¨˙È˘‡¯ π∞ÆÈËÙ˘Ó ˜ÙÒ ÏÎÓ È˜ ÂÈ‡ „¯ËÓ‰ ˙ÏÂÂÚ· ˘ÂÓÈ˘‰ Ì‚˘ Ô·ÂÓ

                                            

Check for Legislators", p. 14, available at http://www.cei.org/pdf/3482.pdf

Æ(27.2.2004)

Mossoff, supra note 44, at p. 19: "If the intrusion interferences with the ∫Â‡¯ ∏∂
right to exclusive possession of property, the law of trespass applies. If the

intrusion is to the interest in the use and enjoyment of property, the law of

Ænuisance applies"

"...cement dust interfering with the functioning of a lumber yard, ∫Ô‰ ÍÎÏ ˙ÂÓ‚e„ ∏∑
smoke and spray paint from a shipyard interfering with an automobile company's

production of new cars, disruption of customer access to a store due to

construction of a bank at a shopping mall, annoyance and discomfort affecting

homeowners of a neighbor who kept 'junk' cars in his front yard, emission of gas

and airborne particles from copper smelter interfering with husband and wife's use

and enjoyment of their home, noxious odors, flies and dust from cattle feedlot

interfering with agricultural use of neighboring farmland, pesticide blown by

Æwinds from farm damaging a neighboring farm's bean crop..." (ibid, at p. 21)

Ibid, at p. 22: "How can it be that stray electrons interfering with a farmer's ∫Â‡¯ ∏∏
sheep are a nuisance, but electrons intentionally sent over wires in the form of

Æemail are not?"

ÆIbid, at p. 26 ∫Â‡¯ ∏π
‰‡ˆÂ˙Î ˙Â¯¯ÂÚ˙Ó‰ ˙ÂÈÚ·‰ ˙‡ Ì‚ Â¯Ó‡Ó· ¯˜ÂÒ ¯˘‡ ¨Mossoff Ï˘ ÂÈ¯·„ ˙‡ Â‡¯ π∞
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Í˘Ó‰· Ô‚Èˆ˘ ˙ÂÈÚ· ¨˙ÂÓÈÈ˜‰ ˙ÂÈ˜ÈÊ‰ ˙ÂÏÂÂÚ‰ ÏÎ· ˘ÂÓÈ˘‰ ˙‡ ˙ÂÈÈÙ‡Ó‰ ˙ÂÈÚ··
‰ÏÈÚ Ï˘ ‰·Á¯‰ ÈÎ ‰ÚË‰ ‰ÏÂÚ ÍÎÏ ¯·ÚÓ Æ‰Ï‡ ˙ÂÂ¯˙Ù· ˜Ù˙Ò‰Ï ÔÈ‡ ÈÎ ÔÚË ¯˘‡Î
ÈÎÂ ¨‰ÁÂ˙ÈÙ· È„Ó ˜ÂÁ¯ „Á‡ „Úˆ ‰È‰ ÌÈ·˘ÁÓ‰ ÌÂÁ˙ Ï‡ ¨ÔÈÚ˜¯˜Ó‰ ÌÂÁ˙Ï ‰„ÚÂ˘ ¨ÂÊ

 π±Æ„¯ËÓ‰ ˙ÏÂÂÚ ˙‡ ÂÈÏ‡ ·ÈÁ¯‰Ï ˘È˘ ÌÂÁ˙‰ ‰Ê ‡Ï

ÏÂÏÈ„ Ø ¯ÁÒÓ–ÈÓÈÒ ˙¯Ù‰

"The first major category of such claims argued that spammers'
practice of forging headers and displaying ISPs' logos and names
at the Web sites to which hyperlinks in the spam led violated
ISPs' intellectual property rights in their names, trademarks, and
copyrights."π≤

Ì‰ ÌÈ·¯ ÌÈ¯˜Ó· ÆÏ·Ê‰–¯‡Â„ ÁÏ˘ ‰ÓÓ˘ ˙·Â˙Î‰ ˙‡ ÛÈÈÊÏ ÌÈ‚‰Â ¢ÌÈÏ·Ê¢‰
ÂÏÈÙ‡ Â‡ ‰ÏÂ„‚ ‰¯·ÁÓ ˙ÁÏ˘ ‰Ú„Â‰‰ ÈÎ ‰‡¯ ËÂ˘Ù‰ ˘Ó˙˘ÓÏ˘ ÍÎ È„ÈÏ ÌÈ‡È·Ó
Ï˘ Ú˜¯ ÏÚ ‰ÚÈ·˙ ‡Â‰ ÍÎ Ï˘· ˙¯Â˘˜˙‰ È˜ÙÒ ÂË˜˘ ÌÈ„Úˆ‰ „Á‡ Æ˙¯Â˘˜˙‰ ˜ÙÒÓ
Ï˘ ÌÈ¯ÎÂÓ ˙ÂÓ˘· ˘ÂÓÈ˘ Ï˘ ÂÊ ‰Ó‚Ó ÈÎ ‰‡¯ Æ‰¯·Á‰ Ì˘ ÏÂÏÈ„ Â‡ ¯ÁÒÓ–˙ÂÓ˘ ˙¯Ù‰
ÈË¯Ù‰ ˘Ó˙˘Ó‰ ˙‡ ˘Ó˘Ï ˙ÂÏÂÎÈ ÔÈ‡˘ ˙ÂÏÂÂÚ ‰Ï‡ ‰¯˜Ó ÏÎ·Â ¨‰„È¯È· ˙‡ˆÓ ÌÈÙÂ‚
ÔÈ„–˜ÒÙ· ‡ÂˆÓÏ Ô˙È ¯ÁÒÓ–Ì˘· ‰ÚÈ‚ÙÏ ‰Ó‚Â„ ÆÏ·Ê‰–¯‡Â„ ˙ÈÈÚ· ÌÚ ˙Â„„ÂÓ˙‰·
ÍÎ ÏÚ Ï·Ê‰–¯‡Â„ ıÈÙÓ ˙‡ Hotmail ˙¯·Á ‰Ú·˙ Ì˘ π≥¨Hotmail v. Van Money Pie

Ô˙È ¯ÁÒÓ–Ì˘ ÏÂÏÈ„Ï ‰Ó‚Â„ ÆHotmail ˙Â·È˙Ó ÂÚÈ‚‰ ÂÏÈ‡Î Â‡¯ ÁÏ˘˘ ˙ÂÚ„Â‰‰˘
ıÈÙÓ ˙‡ AOL  ˙¯·Á ‰Ú·˙ ‰Ê ÔÈ„–˜ÒÙ· π¥ÆAOL v. LCGM ÔÈ„–˜ÒÙ· ˙Â‡¯Ï

                                            

"This is not to say that treating spam as a private ∫„¯ËÓ Ï‡Î Ï·Ê–¯‡Â„Ï ˙ÂÒÁÈÈ˙‰Ó
˘ÂÓÈ˘‰˘ ˙ÂÈÚ·‰ ˙‡ Ë¯ÙÓÂ ÍÈ˘ÓÓ ·˙ÂÎ‰ Ænuisance is without its potential faults"

¯˙ÂÈ ·ÂË ÔÂ¯˙Ù Â˙Ú„Ï ‰ÂÂ‰Ó ‰· ˘ÂÓÈ˘‰ ÔÎ–ÈÙ–ÏÚ–Û‡ ÈÎ ÔÈÈˆÓ Í‡ ¨¯¯ÂÚÓ ‰ÏÂÂÚ·
ÆIbid, at pp. 33–38 ÆÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰ Ï˘ ‰ÏÂÂÚ· ˘ÂÓÈ˘ ¯˘‡Ó

ÆIbid, at p. 34 ∫Â‡¯ π±
ÆFogo, supra note 46, at p. 920 ∫Â‡¯ π≤

Hotmail v. Van Money Pie, supra note 43, at para. 23: "The majority of these ∫Â‡¯ π≥
factors supports a finding that Hotmail is likely to succeed on the merits of its

claims that defendants' use of the HOTMAIL mark is likely to cause consumer

confusion or mistake as to the origin, sponsorship, or approval of defendants'

spam e-mails and spam e-mail business, and that there are at least serious

Æquestions going to the merits of plaintiff's claims"

America Online, Inc. v. LCGM, Inc., 46 F. Supp.2d 444 (1998), 449: "The ∫Â‡¯ π¥
undisputed facts establish that defendants violated 15 U.S.C. §1125(c)(1) of the
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¯ˆÂ ÍÎ·Â ¨·ÂÊÚÏ ÌÈ˘˜·ÓÂ ÌÈÂÏ˙Ó ‰È˙ÂÁÂ˜Ï Ï·Ê‰–¯‡Â„ ˙Â·˜Ú·˘ ÍÎ ÏÚ Ï·Ê‰–¯‡Â„
ÆAOL ¯ÁÒÓ‰–ÔÓÈÒ Ï˘ ÂÈÂÂ˘· ÏÂÏÈ„

˙ÂÈ˜ÈÊ ˙ÂÏÂÂÚ· ˘ÂÓÈ˘‰ ÌÂÎÈÒÂ ˙ÂÙÒÂ ˙ÂÏÈÚ
Â· ÌÁÏÈ‰Ï ÂÒÈÂ ¨Ì¯·ÚÏ Ì¯Ê˘ Ï·Ê‰–¯‡Â„ ÛË˘Ï ÂÚÎ ‡Ï ˙¯Â˘˜˙‰ È˜ÙÒ ÈÎ ÌÈ‡Â¯ Â‡
È˜ÙÒ ˙‡ Â˘ÓÈ˘˘ ˙ÂÙÒÂ ˙ÂÈ˜ÈÊ ˙ÂÏÈÚ Ô·ÂÓÎ ˙ÂÓÈÈ˜ Æ˙Â·¯ ÌÈÎ¯„· Ì˜Ê ÏÚ Ú¯ÙÈ‰ÏÂ
ÌÈÈÏ¯„Ù ÌÈ·˘ÁÓ È˜ÂÁÂ ‰‡Â‰ „‚ ˙Â‚‰ ÔÂ‚Î ÌÈÓÂÁ˙Ó ÂˆÓÂ‡ ‰Ï‡ ˙ÂÏÈÚ Æ˙¯Â˘˜˙‰
Ô‰· ˘ÂÓÈ˘‰Â ¨ÂÈ˘ÎÚ „Ú Â‚ˆ‰˘ ˙ÂÂ¯ÒÁ Ì˙Â‡· ÔÏÂÎ ˙Â˜ÂÏ ÂÏÏ‰ Í‡ ¨ÌÈÂ˘ ÌÈÈ˙È„ÓÂ
¯ÒÂ‡‰ ÈÏ¯„Ù‰ ˜ÂÁ‰ ÏÏ‚· ÌÂÈÎÂ ¨ÌÈÈ˙È„Ó‰ ÌÈ˜ÂÁ‰ ˙˜È˜Á ÏÏ‚· ¯·Ú· — ÌÏÚÂ ÍÏÂ‰

ÆÏ·Ê–¯‡Â„ ˙ÁÈÏ˘
‡Ï ¨˙È¯·‰–˙Âˆ¯‡· ˙ÂÁÙÏ ¨˙ÂÈ˜ÈÊ‰ ˙ÂÏÂÂÚ‰ ÈÎ ˙Â‡¯Ï ÌÈÏÂÎÈ Â‡ ÈÏÏÎ ÔÙÂ‡·
È˙ÂÚÓ˘Ó ÈÂÈ˘ ÂÏÏÂÁ ‡Ï Ô‰ ¨È˙„Â˜ ‰ÚÓ Â˙˘ Û‡Â ¨‰ÚÙÂ˙‰ ¯Â‚ÈÓ È„ÈÏ Â‡È·‰
˜ÙÒÏ Â¯˘Ù‡È ÌÈÈ˜‰ ÔÁÂÒÈ· ˙ÂÏÂÂÚ‰ ÆÏ·Ê‰–¯‡Â„ ˙ÚÙÂ˙ Ï˘ ‰ÈÈÈÙ‡Ó·Â ‰È„ÓÓ·

ÆÈ˘ÓÓ ˜Ê ÁÈÎÂ‰Ï ÁÈÏˆÈ Ì‡ ˜¯ Ú¯ÙÈ‰Ï Ï·Ê‰–¯‡Â„Ó ‰‡ˆÂ˙Î Ú‚Ù˘ ˙¯Â˘˜˙
È˜ÙÒ ÂÓ˘¯˘ ˙ÂÈ˙„Â˜‰ ˙ÂÁÏˆ‰‰ ˙Â¯ÓÏ© ˙ÂÈÏÏÎ‰ ˙ÂÈ˜ÈÊ‰ ˙ÂÏÈÚ‰ Ï˘ ÔÂÏ˘Î
˜ÂÁ· ¨˙ÈÙÈˆÙÒ ‰ÏÈÚ ¯ÂˆÈÏ ˘È ÈÎ ‰˜ÒÓÏ Â˙Â‡ ÍÈÏÂÓ ®ÌÈ¯Á‡ Â‡ ‰Ï‡Î ˙¯Â˘˜˙
˘Ó˙˘ÓÏ Ì‚ ¯˘Ù‡˙ ¯˘‡Â ¨ÌÂÁ˙‰ Ï˘ ˙ÂÈ˙ÈÈÚ·‰ ÌÚ „„ÂÓ˙‰Ï ˙Ï‚ÂÒÓ ‰È‰˙˘ ¨È„ÂÚÈÈ
‰˜È˜Á È¯·„ ÔÈ‰ ˙ÂÈ˜ÈÊ‰ ˙ÂÏÈÚ‰ ÆÏ·Ê–¯‡Â„Ó Ú‚Ù ‡Â‰ ¯˘‡Î „ÚÒ Ï·˜Ï ÈË¯Ù‰
Posner Ì‚ πµÆË¯ËÈ‡‰Â Ú„ÈÓ‰ Ô„ÈÚÏ ÌÈÓÈ‡˙Ó ÌÈ‡ ¯˘‡ ¨‰Â˘ ˙ÈËÙ˘Ó ‰ÙÂ˜˙Ó
È„ÎÓ ÔË˜ ÂÈ‰ Ë¯ÙÏ ˜Ê‰ ¯˘‡Î ˙ÈÙÈˆÙÒ ‰ÈˆÏÂ‚¯Ï ÌÂ˜Ó ˘È ÈÎ ‰ÚË‰ ˙‡ ‰ÏÚÓ Â¯ÙÒ·
ÈÎ Â˙Â‡ „ÓÏÓ ‰Ê ÁÂ˙È˘ ‰‡¯ ¨ÍÎÏ ¯·ÚÓ π∂ÆÏ·Â˜Ó‰ ËÙ˘Ó‰ ÈÙ–ÏÚ ‰ÚÈ·˙ ¯ÂˆÈÏ
˘Ó˙˘‰Ï ÌÈÏÂÎÈ˘ ÏÏÎ–Í¯„· ÌÈ„ÈÁÈ‰ ÌÈ‰˘ ¨˙¯Â˘˜˙‰ È˜ÙÒÏ ÌÈÏÎ Ô˙Ó· ˙Â„˜Ó˙‰‰

                                            

Lanham Act, also known as the Federal Trademark Dilution Act of 1995, which

provides relief to an owner of a mark whose mark or trade name is used by another

person in commerce 'if such use begins after the mark has become famous and

Æcauses dilution of the distinctive quality of the mark'"

Ï˘ ‰ÚÙ˘‰‰ ˙‡ ¯‡˙Ó‰ Â¯ÙÒ· Lessig Ï˘ ÂÈ¯·„ ˙‡ ¯˜ÈÚ·Â ¨±≥µ ‰¯Ú‰ ÔÏ‰Ï Â‡¯ πµ
ÈÈ„ ¨"Everything is a copy" Â·˘ ÌÏÂÚ· ÆÌÈ¯ˆÂÈ‰ ˙ÂÈÂÎÊ ÈÈ„ ÏÚ Ë¯ËÈ‡‰ ˙ÂÁ˙Ù˙‰
‰˜˙Ú‰ Ï˘ ˙ÂÚÙÂ˙Ï ÈÂ‡¯ ‰ÚÓ ˙˙Ï ÌÈÏ‚ÂÒÓ ÌÈ‡ copyright law Â‡ ÌÈ¯ˆÂÈ ˙ÂÈÂÎÊ
‰˙ÈÈ‰ ‰˜˙Ú‰ Â·˘ ÌÏÂÚ· ˙Â¯ËÓ ‚È˘‰Ï Â„ÚÂ Ì‰˘ ÔÂÂÈÎÓ ¨ÌÈ¯ˆÂÈ ˙ÂÈÂÎÊ Ï˘ ˙ÈÏËÈ‚È„

ÆÌÈ·¯ ÌÈ·‡˘Ó· ‰ÎÂ¯Î‰ ˙È˙ÈÈÚ· ˙ÂÏÈÚÙ
Richard A. Posner Economic Analysis of Law (New York, 1998) ∫Â‡¯ ‰Ê ¯˘˜‰· π∂
402: "These simple distinctions enable predictions as to where the common law

method is likely to be inferior to direct regulation. If the injury that an activity

inflicts on each victim is too small to make a lawsuit a paying proposition, there

is an argument for direct regulation, provided the total injury inflicted by the

Æactivity is substantial in relation to the cost of prevention"
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˙·ÈÈÁ ÂÊ ‰ÒÈÙ˙ Æ‰ÈÚ·‰ ˙‡ ˙¯˙ÂÙ ‰È‡ ¨‰ÚÙÂ˙· Ì˙ÓÁÏÓ ˙¯‚ÒÓ· ÌÈÓÈÈ˜‰ ÌÈ˜ÂÁ·
ÆÏ·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ¯˙ÂÈ ·Á¯ ÔÂ¯˙Ù Ï˘ ÈÏÏÎ‰ „ÈÎÏ˙· ·Î¯˙‰Ï

 π∑˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ ®·©

·ÈÎ¯Ó ÔÈ‚· ˙ÈÏÈÏÙ ˙ÂÈ¯Á‡ ÔÎÂ È˜ÈÊ ÈÁ¯Ê‡ ‰ÚÈ·˙ ÔÂ‚Ó Ú·Â˜ ˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ
‡˘Â ˙‡ ÌÈ¯È„ÒÓ ˜ÂÁÏ · ÔÓÈÒ· Á±∑ „Ú ‚±∑ ÌÈÙÈÚÒ π∏ÆÚ„ÈÓ‰ È¯‚‡Ó· ‰‡Â‰‰Â ÛÂÈÊ‰
·ÈÈÁÓ˘ ¨opt-out ÔÂ‚Ó ‡Â‰ Ú„ÈÓ‰ ˙˜ÊÁ‰ È·‚Ï ¯ˆÂÈ ˜ÂÁ‰˘ ÔÂ‚Ó‰ ππÆ¯È˘È‰ ¯ÂÂÈ„‰
ÆÂÊÎ ‰„¯Â‰ ˘˜·Ó˘ ÈÓ ÏÎ ˙‡ ®Ú„ÈÓ‰ ¯‚‡ÓÓ© ‰ˆÂÙ˙‰ ˙ÓÈ˘¯Ó „È¯Â‰Ï Ú„ÈÓ ¯‚‡Ó ÏÚ·
˙ÂÈÊÎ¯Ó ˙ÂÈÚ· ‰ÓÎ ÌÏÂ‡ ¨‰ÓÈ‡˙Ó ‰ÙÂ¯˙ ˙ÂÂ‰Ï ÏÂÎÈ ÔÎ‡ ‰Ê ˜ÂÁ˘ ‰‡¯ ÔÂ˘‡¯ Ë·ÓÓ

∫‰ÚÙÂ˙‰ ÌÚ ˙Â„„ÂÓ˙‰· ÈÂ‡¯–‡Ï ÈÏÎÏ ¨ÈÓÚËÏ ¨Â˙Â‡ ˙ÂÎÙÂ‰
ÆÏ·Ê–¯‡Â„ ÈˆÈÙÓ ÏÚ ‰ÏÁ ˜ÂÁ· ‰ÚÂ·˜‰ Ú„ÈÓ È¯‚‡Ó Ï˘ ‰¯„‚‰‰ Ì‡ ¯Â¯· ‡Ï £

¨˙Â¯˘˜˙‰ ÈÎ¯„Â ÔÚÓ ¨Ì˘ ˜¯ ÏÏÂÎ‰ ÛÒÂ‡¢ ‡Â‰ Ú„ÈÓ ¯‚‡Ó ÈÎ Ú·Â˜ ˜ÂÁ‰
Ì‰È˙ÂÓ˘˘ Ì„‡‰ È· È·‚Ï ˙ÂÈË¯Ù· ‰ÚÈ‚Ù Â· ˘È˘ ÔÂÈÙÈ‡ ¯ˆÂÈ ÂÈ‡ ÂÓˆÚÏ˘Î˘
¯·Î˘ ÈÙÎ Æ¢ÛÒÂ ÛÒÂ‡ ÔÈ‡ Â˙ËÈÏ˘· „È‚‡˙Ï Â‡ ÛÒÂ‡‰ ÏÚ·Ï˘ „·Ï·Â ¨Â· ÌÈÏÂÏÎ
Ú„ÈÓ ÛÂÒÈ‡ ¢ÌÈÏ·Ê¢‰Ó ˙˘¯Â„ ‰È‡ ˙Â·Â˙Î‰ ˙‚˘‰ Ï˘ ˙È¯ÚÊÓ‰ ˙ÂÏÚ‰ ¨ÂÈ‡¯
Æ¯‡Â„ ˙Â·Â˙Î Ï˘ ‰ÓÈ˘¯ ˜¯ ‡Ï‡ ¨ÂÓ˘ ÏÚ ÂÏÈÙ‡ Â‡ Ì„‡‰ Ï˘ Â˙Â‚‰˙‰ ÏÚ ÛÒÂ
ÔÎ¯ˆÏ Ì¯‚˘ ˜Ê‰ ÆÔÈ˜ÈÊ‰ ˙„Â˜Ù ÈÙ–ÏÚ ‰ÏÂÂÚ ‡È‰ ˜ÂÁ·˘ ˙ÈÁ¯Ê‡‰ ‰ÏÂÂÚ‰ £

Ï˘ Ì·Â¯–·Â¯· ¯˘‡ ¨È¯ÚÊÓ ˜Ê ÂÈ‰ ˙Â‡Ó¯Ó Â‡ Ï·Ê–¯‡Â„Ó ‰‡ˆÂ˙Î ÈÙÈˆÙÒ‰
¨‰ÚÈ·˙ ˘È‚‰Ï Â˙Â‡ ÚÈÈ ‡ÏÂ ˙ÈÏÂÈˆ¯‰ Â˙Â˘È„‡Ó ÔÎ¯ˆ‰ ˙‡ ¯¯ÂÚÈ ‡Ï ÌÈ¯˜Ó‰
¨˙È‚ÂˆÈÈ ‰ÚÈ·˙ Ï˘ ÔÂ‚Ó ˜ÂÁ· ÔÈ‡ ÆÂÁÈÎÂ‰Ï ‰˘˜˘ ˜Ê· ·Â¯Ï ¯·Â„Ó˘ Ì‚–‰Ó
ÌÈÂÒÓ‰ Ï·Ê‰–¯‡Â„ ıÈÙÓ ˙‡ ÚÂ·˙Ï È‡„Î ‰È‰È ÈË¯Ù‰ ÔÎ¯ˆÏ˘ ‰‡¯ ‡Ï ÔÎÏÂ

 ±∞∞ÆÂ· Ú‚Ù˘

                                            

Æ®˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ ∫ÔÏ‰Ï© ±≤∏ Á¢Ò ¨–±π∏±‡¢Ó˘˙‰ ¨˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ π∑
Ravia, supra note 13: "It is therefore reasonable to argue that using the e- ∫Â‡¯ π∏
mail address of someone who has not expressly agreed to receive commercial e-

mail is prohibited. The same Law goes on to provide that in the case of direct

mailing (a direct approach to a person 'including... by computerized means",

according to the definition in section 17C of the Law) the sender must include

notice in the advertisement of the recipient's right to be removed from the

database containing his details. The Hebrew junk mail that the writer has been

receiving to date has not included such a notice and is therefore contrary to the

ÆLaw"

ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Â‡¯ ¯È˘È ¯ÂÂÈ„ ÔÈ·Ï Ï·Ê–¯‡Â„ ÔÈ· ÌÈÏ„·‰‰ Ï˘ ¯˙ÂÈ ˙˜ÈÂ„Ó ‰¯È˜ÒÏ ππ
Æ≤ ßÓÚ· ¨≤± ‰¯Ú‰

ÔÂ‚Ó ÌÈ˜‰Ï ÚÈˆÓ‰ ¨®‚©∏‰±∑ ÛÈÚÒ ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÈË¯Ù‰ ‰Úˆ‰‰ ˙‡ ‰Ê ÔÈÈÚÏ Â‡¯ ±∞∞
Æ˙È‚ÂˆÈÈ ‰ÚÈ·˙ Ï˘
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‰È„Ó‰ Æ‰ÙÈÎ‡ Ï˘ ˙ÂÈÚ· ·˜Ú ¨Â˙Ú„Ï ¨‰ÚÓ ˙˙Ï ‰ÏÂÎÈ ‰È‡ ˙ÈÏÈÏÙ‰ ‰¯Õ·Ú‰ £

˙ÂÈÂ¯Ë˜Ï‡ ˙Â¯Õ·Ú Ï˘ ‰ÙÈÎ‡Â ÏÏÎ· ˜ÂÁ‰ Ï˘ ‰ÈÂ‡¯ ‰ÙÈÎ‡ ÌÈÈ˜Ï ‰ÁÈÏˆÓ ‰È‡
 ±∞±ÆÍ˘Ó‰· ÍÎ ÏÚ ÆË¯Ù·

‰‡¯ ÆÌÈÓÒ¯ÙÓ· ‡˜ÂÂ„ Â‡ÏÂ ¨Ú„ÈÓ‰ ¯‚‡Ó ˙‡ ÌÈ˜ÈÊÁÓ‰ ‰Ï‡· ÏÙËÓ ˜ÂÁ‰ £

ÔÂ¯˙Ù ÆÌÂÒ¯Ù‰ Í¯„ ˙‡ ‡ÏÂ ¨ÂÓˆÚ ÌÂÒ¯Ù‰ ˙‡ ¯ÂÒ‡Ï ‰È‰È ¯˙ÂÈ È·ÈË˜Ù‡ ÏÂÙÈË˘
˙ÂÚˆÓ‡· ÌÒ¯ÙÏÓ ˙Â¯·Á ÚÈ˙¯È ÔÎÂ ¨ÂÓÓ Ú¯ÙÈ‰Ï ÛÒÂ ÒÈÎ ¯ÂˆÈÈ ‰ÊÎ

Æ¢‰˘Ó–ÈÏ·Ê¢
ÔÂ‚Ó ¨‰˘ÚÓÏ ÆÈ·ËÈÓ‰ ÔÂ‚Ó‰ ÂÈ‰ opt-out Ï˘ ‰Ê ÔÂ‚Ó˘ ÁÂË· ‡Ï ¨ÍÎÏ ¯·ÚÓ £

˘¯ÂÙÓ· ˘˜È· ‡Ï „ÂÚ ÏÎ ÈÓÂÒ¯Ù ¯‡Â„ Ì„‡Ï ÁÂÏ˘Ï ÍÎ· ‰ˆÂ¯‰ ÏÎÏ ¯˘Ù‡Ó ‰Ê
„Á‡ ÏÎÓ ˘¯ÂÙÓ· ˘˜·Ï ÂÈÏÚ ‡Ó˘ ‰Ï‡˘‰ ˙Ï‡˘ Æ‰ˆÂÙ˙‰ ˙ÓÈ˘¯Ó Â˙Â‡ Â„È¯ÂÈ˘

±∞≤Æ‰ˆÂÙ˙‰ ˙ÓÈ˘¯Ó ‰„¯Â‰ ÌÈÓÒ¯ÙÓ‰ ÌÈÓ¯Â‚‰Ó „Á‡Â
 

¯ÂÂÈ„‰ ¯„ÒŒ‰˘ ÔÈ·‰Ï Ô˙È ÂÊ ‰¯ˆ˜ ‰ÓÈ˘¯Ó Í‡ ¨˙ÂÙÒÂ ˙ÂÈÚ· ‰ÓÎ ˙ÂÏÚ‰Ï Ô˙È
¨ÏÈÚÏ ¯ÂÓ‡Î ÆÏ·Ê‰–¯‡Â„Ï ¯Â¯·Â ÏÈÚÈ ÔÂ¯˙Ù ‰ÂÂ‰Ó ÂÈ‡ ˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ· ¯È˘È‰
¯ÂÓ‡˘ ˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁÏ ÔÂ˜È˙ ‰Ï‡ ÌÈÓÈ· ‰ÚÈˆÓ ˙ÂÎ¯ˆÏ ˙ÈÏ‡¯˘È‰ ‰ˆÚÂÓ‰

Æ‡·‰ ˜¯Ù· ‡ÂˆÓÏ Ô˙È ÂÊ ‰Úˆ‰· ·Á¯ ÔÂÈ„ Æ‰ÈÚ·‰ ÌÚ ¯˙ÂÈ ‰·ÂË ‰¯Âˆ· „„ÂÓ˙‰Ï

 ±∞≥ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁ ®‚©

‰˜ÂˆÓ ÏÂˆÈÂ ‰ÈÚË‰ Æ≤¢
ÏÎ· Â‡ ‰Ù ÏÚ· Â‡ ·˙Î· ¨Ï„ÁÓ· Â‡ ‰˘ÚÓ· — ¯·„ ˜ÒÂÚ ‰˘ÚÈ ‡Ï ®‡©
— ÔÏ‰Ï© ‰˜ÒÚ· È˙Â‰Ó ÔÈÚ ÏÎ· ÔÎ¯ˆ ˙ÂÚË‰Ï ÏÂÏÚ‰ — ˙¯Á‡ Í¯„
∫‰˜ÒÚ· ÌÈÈ˙Â‰ÓÎ ‰Ï‡ ÌÈÈÚ Â‡¯È ¯ÂÓ‡‰ ˙ÂÈÏÏÎÓ ÚÂ¯‚Ï ÈÏ· ª®‰ÈÚË‰

¢ÆÆÆ˙Â¯È˘‰ Ô˙Â Â‡ Ô‡Â·È‰ ¨Ô¯ˆÈ‰ ˙Â‰Ê ®∂©ÆÆÆ

Â· ÔÂÓË˘ ÔÂ¯˙È‰ Æ‰‡Â‰‰Â ˙Â‡Ó¯‰ ˙ÂÈÚ· ÌÚ ˙Â„„ÂÓ˙‰ ¯˘Ù‡Ó ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁ
‡Â‰ ¨˙‡Ê ÌÚ ÆÌÈ·¯ ÌÈÎ¯ˆ ‰ÚË‰˘ Ï·Ê–¯‡Â„ ÁÏÂ˘ „‚ ˙È‚ÂˆÈÈ ‰ÚÈ·˙Ï ˙Â¯˘Ù‡‰ ‡Â‰
¯‡Â„‰ ˙ÂÚ„Â‰Ó ˙Â·¯ È¯‰˘ ¨‰·¯‰· ‰¯ÂÓÁ ‰È‰˘ ¨‰ÈÚ·Ï ÏÏÂÎ ÔÂ¯˙Ù Ô·ÂÓÎ ‰ÂÂ‰Ó ÂÈ‡
˙‚‰ ˜ÂÁ Ï˘ ¯˘˜‰· Â¯ÎÊ‰˘ ˙ÂÈÚ·‰Ó ˙Â·¯˘ Ô·ÂÓ Æ‰ÚËÓ Ë¯Ù ÔÎÂ˙· ˙ÂÏÏÂÎ ÔÈ‡
¨ÔÎ¯ˆÂ ˜ÒÂÚ Ï˘ ‰¯„‚‰‰ ·˜Ú ˜ÂÁ‰ ˙ÏÂÁ˙ ˙Ï‡˘ ÔÂ‚Î ¨‰Ê ‰¯˜Ó· Ì‚ ˙ÂÏÁ ˙ÂÈË¯Ù‰

ÆÈÂˆÈÙ· ˙ÂÎÊÏ ˙Ó–ÏÚ ˜Ê ˙ÁÎÂ‰· Í¯Âˆ‰Â

                                            

Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ±¥∑ ‰¯Ú‰ ÔÏ‰Ï Â‡¯ ±∞±
ÌÈ˜‰Ï ˘˜È· È‡˜È¯Ó‡‰ ˜˜ÂÁÓ‰˘ ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë·Â µ± ‰¯Ú‰· ÏÈÚÏ ÂÈ‡¯ ¯·Î ±∞≤
‰ÚÈ‚‰ ˙ÈÏ¯„Ù‰ ¯ÁÒ‰ ˙„ÚÂ Í‡ ¨ÈÏ¯„Ù ·Â¯ÈÒ Ì˘¯Ó opt-out–‰ ÔÂ‚ÓÏ ÏÈ·˜Ó·
Ï˘ ˙ÂÎÏ˘‰· ÆÌÈÓ˘¯‰ Ï˘ Ì˙ÂÈË¯ÙÏ ‰ÎÒ· ‰ÎÂ¯Î ‰ÊÎ ÔÂ‚Ó ˙Ó˜‰ ÈÎ ‰˜ÒÓÏ

Æ‰˜È˜ÁÏ ÌÈÈÂ‡¯‰ ˙ÂÂ¯˜Ú· ÔÂ„ ¯˘‡Î Í˘Ó‰· ˜ÂÒÚ ¯Á·‰ ¯Ë˘Ó‰
Æ®ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁ ∫ÔÏ‰Ï© ≤¥∏ Á¢Ò ¨±π∏±–‡¢Ó˘˙‰ ¨ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁ ±∞≥
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 ±∞¥ÌÈ·˘ÁÓ‰ ˜ÂÁ ®„©

˘·˘Ó ®±© ∫ÌÈ˘ ˘ÂÏ˘ ¯Ò‡Ó — ÂÈ„ ¨‰Ï‡Ó ˙Á‡ ÔÈ„Î ‡Ï˘ ‰˘ÂÚ‰ Æ≤¢
¯ÓÂÁ ˜ÁÂÓ ®≤© ªÂ· ˘ÂÓÈ˘Ï ÚÈ¯ÙÓ Â‡ ·˘ÁÓ Ï˘ ‰È˜˙‰ Â˙ÏÂÚÙ ˙‡
¢ÆÂ· ˘ÂÓÈ˘Ï ÚÈ¯ÙÓ Â‡ ˙¯Á‡ Í¯„ ÏÎ· Â˘·˘Ó ¨Â· ÈÂÈ˘Ï Ì¯Â‚ ¨·˘ÁÓ

ÔÈ˜ÈÊ‰ ˙„Â˜Ù ÈÙ ÏÚ ‰ÏÂÂÚ ‡Â‰ ÔÏ‰Ï ÌÈÈÂÓ‰ ÌÈ˘ÚÓ‰ ÔÓ ‰˘ÚÓ Æ∑¢
‡Ï˘ ‰Ú¯Ù‰ ®±© — ÂÈÏÚ ÂÏÂÁÈ ÂÊ ‰„Â˜Ù Ï˘ ‰È˙Â‡¯Â‰Â ¨˛˘„Á ÁÒÂ¸
È„È ÏÚ ˙Â·¯Ï ¨‡È‰˘ Í¯„ ÏÎ· ¨·˘ÁÓ ¯ÓÂÁ· Â‡ ·˘ÁÓ· ˘ÂÓÈ˘Ï ÔÈ„Î
Â· ÈÂÈ˘ ˙ÓÈ¯‚ ¨·˘ÁÓ ¯ÓÂÁ ˙˜ÈÁÓ ®≤© ª·˘ÁÓ ¯ÓÂÁ ÌÏ‚Ó‰ ¯·„ ˙ÏÈÊ‚

¢ÆÔÈ„Î ‡Ï˘ ¨˙¯Á‡ Í¯„ ÏÎ· Â˘Â·È˘ Â‡

¨˙‡Ê ÌÚ ±∞µÆ·Â˘ÁÓ‰ ÌÂÁ˙Ó ˙ÂÚ·Â‰ ˙ÂÈÚ·· ÏÙËÏ ‡È‰ ÌÈ·˘ÁÓ‰ ˜ÂÁ Ï˘ Â˙¯ËÓ
ÏÏ‚· ‰ÈÚ·‰ ÌÚ ˙Â„„ÂÓ˙‰· ÌÈÈË¯Ù‰ ÌÈ˘Ó˙˘Ó‰ ˙‡ ˘Ó˘Ï ÏÂÎÈ ÂÈ‡ ‰Ê ˜ÂÁ ÈÎ ‰‡¯
˙Ú‚Â‰ ˙ÈÙÈˆÙÒ ‰˜È˜Á ÔÈ‡ Â·˘ ¨ÌÈÈ˜‰ ÈËÙ˘Ó‰ ·ˆÓ· ÈÎ ‰‡¯ Æ˜Ê ˙ÁÎÂ‰· È˘Â˜‰
Ï˘ ‰¯È„‡ ˙ÂÓÎ Ì‰ÈÏ‡ ˙Ó¯ÊÂÓ˘ ˙¯Â˘˜˙‰ È˜ÙÒÏ ˜¯ ¯˘Ù‡È ‰Ê ˜ÂÁ ¨Ï·Ê–¯‡Â„·
‰ÏÂÂÚ· ˘Ó˙˘‰Ï Ì‰Ï˘ ÌÈ˙¯˘‰ Ï˘ „Â˜Ù˙· ‰ÚÈ‚Ù ÁÈÎÂ‰Ï ÂÁÈÏˆÈ ¯˘‡Â ¯‡Â„ ˙ÂÚ„Â‰
˜ÂÁ ‡Â‰ Ï·‡ ¨‰ÈÚ·Ï È˜ÏÁ ÔÂ¯˙Ù ˙ÂÂ‰Ï ÌÓÂ‡ ÏÂÎÈ ÌÈ·˘ÁÓ‰ ˜ÂÁ Æ˙È˙„Â˜ ‰¯Âˆ·
ÔÈ‡ ¨Í˘Ó‰· ËÂ¯ÈÙ ¯˙È· ÔÈÈˆ˘ ÈÙÎÂ ÏÈÚÏ ÂÈÈˆ ¯·Î˘ ÈÙÎ ¨ÂÓÚËÏ ÆÂ˙Â‰Ó· ÈÏÈÏÙ
˙ÂÈÂ˘¯ Ï˘ Ô˙ÏÂÎÈ–È‡ ·˜Ú ¨ÈÏÈÏÙ ÔÂ‚Ó ÏÚ Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ÔÂ¯˙Ù‰ ˙‡ ÒÒ·Ï
ÈÁ¯Ê‡ ÔÂ‚Ó ÏÚ ÔÂ¯˙Ù‰ ˙‡ ÒÒ·Ï ˘È ÂÓÚËÏ ±∞∂Æ‰ÊÎ ÔÂ‚Ó ÛÂÎ‡Ï ˜ÂÁ‰ ˙ÙÈÎ‡

 ±∞∑Æ˙È‡ÓˆÚ ‰ÙÈÎ‡Ï ˜Â˘‰ ˙ÂÁÂÎ· ˘Ó˙˘È˘ ı¯ÓÂ˙Ó

                                            

Æ®ÌÈ·˘ÁÓ‰ ˜ÂÁ ∫ÔÏ‰Ï© ≥∂∂ Á¢Ò ¨±ππµ–‰¢˘˙‰ ¨ÌÈ·˘ÁÓ‰ ˜ÂÁ ±∞¥
Ravia, supra note 13: "Section 2 of the Computers Law, 5755–1995 ∫Â‡¯ ±∞µ
prohibits the disruption of a computer's satisfactory operation or interference

with its use. Ordinarily, one short e-mail message, that is one or two kilobytes in

size, could not be construed as disrupting the operation of a computer. However,

that is not the case when the message includes a large attachment that can paralyze

the recipient computer's e-mail traffic for several minutes. Sending tens of

thousands of e-mails simultaneously might also be construed as disrupting the

satisfactory operation of the Internet service provider's computer system, as the

Æpolice argued in a recent case"

Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ±¥∑ ‰¯Ú‰ ÔÏ‰Ï Â‡¯ ±∞∂
Ï˘ ‰ÈÚ·‰ ÔÂ¯˙Ù Ì˘Ï ÈÏÈÏÙ ÔÂ‚Ó· ˘ÂÓÈ˘ ˙Â˘ÚÏ Â˙Ú„Ï ÔÈ‡ ÚÂ„Ó Ë¯ÂÙÓ ¯·Ò‰ ±∞∑

Æµ„ ˜¯Ù–˙˙· ÔÏ‰Ï Â‡¯ Ï·Ê‰–¯‡Â„
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 ±∞∏˙¯Â˘˜˙‰ ˜ÂÁÏ ‡≥∞ ÛÈÚÒ ®‰©

˙Ï·˜ ‡ÏÏ ¨‰ÈÏÈÓÈÒ˜Ù ˙ÂÚˆÓ‡· ˙ÓÂÒ¯Ù ¯·„ ¯‚˘Ó‰ ®‡© Æ‡≥∞¢
®¥©®‡©∂± ÛÈÚÒ· ÚÂ·˜Î Ò˜ — ÂÈ„ ¨ÔÚÓ‰ Ï˘ ·˙Î·Â ˘‡¯Ó ‰ÓÎÒ‰
ÔÚÓÏ ¯‚˘Ó ÌÚËÓ ˙ÈÓÚÙ–„Á ‰ÈÙ ª±π∑∑–Ê¢Ï˘˙‰ ¨ÔÈ˘ÂÚ‰ ˜ÂÁÏ
¨ÂÓÚËÓ ˙ÓÂÒ¯Ù È¯·„ ˙Ï·˜Ï ÌÈÎÒ‰Ï ‰Úˆ‰ ˙ÏÏÂÎ‰ ¨˜ÒÚ ˙È· ÂÈ‰˘

¢Æ‰Ê ÛÈÚÒ ÈÙÏ ‰¯È·Ú ‰È‰˙ ‡Ï ¨‰ÈÏÈÓÈÒ˜Ù ˙ÂÚˆÓ‡·

˜˜ÂÁÓ‰ ˙‡ ÂÚÈ‰ ÌÈÂÓ˘‰ ˙Â˘ ÛÂÒ· ÌÈÒ˜Ù‰ ˙ˆÂÙ˙ ·˜Ú Â¯¯ÂÚ˙‰˘ ˙ÂÈÚ·‰
‰ÓÎÒ‰ ‡ÏÏ ˙ÂÈÓÂÒ¯Ù ˙Â¯ËÓÏ Ò˜Ù· ˘ÂÓÈ˘‰ „‚ ÌÈ˜ÂÁ ˜˜ÂÁÏ ÈÏ‡¯˘È‰Â È‡˜È¯Ó‡‰
Ï˘ ¯˘˜‰· Ì‚ ‰·Á¯‰· ‰Ï‡ ÌÈ˜ÂÁ ˘¯ÙÏ Ô˙È ÈÎ ÌÈÚÂË‰ ˘È ÆÏ·˜Ó‰ Ï˘ ‰¯Â¯·Â ‰¯È˘È

±∞π∫ÌÈ·˘ÁÓ
 
"A personal computer equipped with a standard modem and a
printer (or a scanner) would qualify as a telephone facsimile
machine under this definition. Many computer users have argued
that 'junk e-mail' is therefore prohibited by the TCPA, and some
have even brought lawsuits against e-mail marketers based upon
the TCPA."

ÌÏÂ‡ ÆÏ‡¯˘È· Ì‚ ‰ÓÂ„ ‰ÚË ÔÂÚËÏ Ô˙È ÈÎ ‰‡¯ ¨˙Â˘¯Ù Ï˘ ˙ÂÈÚ· ˙Â¯ÓÏ
‡Â·˙ ‡Ï ‰Ê ˜ÂÁ ÛÈÚÒÓ Ì‚ ÈÎ Â„ÓÏÓ ÌÈÓÈÈ˜ ÌÈ˜ÂÁÏÂ ˙ÂÏÂÂÚÏ ÂÎ¯Ú˘ Ì„Â˜‰ ÁÂ˙È‰
‡È‰ ˙Á‡ ‰·ÈÒ ÆÂÓÚËÏ ˙Â·ÈÒ È˙˘Ó ¨˙‡Ê ÆÈÏ‡¯˘È‰ ˘Ó˙˘Ó‰ Ï˘ Â˙ÚÂ˘È ‰‡¯Î
ÌÈ·¯ ÈÂ¯Ë˜Ï‡ ¯‡Â„ ÈÁÏÂ˘ ˙ÎÙÂ‰Â ¨¯˙ÂÈ· ‰·ÈÁ¯Ó ‰È‰ ˙ÚˆÂÓ‰ ˙Â˘¯Ù‰˘
˙Â·¯ ˙ÂÏ‡˘ ˙¯¯ÂÚÓ ÂÊÎ ‰ÚÈ·˜ ÆÏ·Ê–¯‡Â„Ï ‰¯Â¯· ‰¯„‚‰ ˙ÚÈ·˜ ‡ÏÏ ¨ÌÈÈÈ¯·ÚÏ
ÂÊ ˙È˘¯Ù ‰Úˆ‰ ÈÎ ‰‡¯ ÔÎÏÂ ¨˙Â˘¯Ù Ï˘ ˙ÂÏ‡˘ Ì‚–ÂÓÎ ¨˙ÂÈ˜ÂÁ‰ ÔÂ¯˜ÚÏ ˙Â¯Â˘˜‰
ÏË˘ ¨˙ÈÏÈÏÙ ‰¯Õ·Ú ¯È„‚Ó ÛÈÚÒ‰˘ ‰„·ÂÚÏ ‰¯Â˘˜ ˙¯Á‡‰ ‰·ÈÒ‰ ÆÏ‡¯˘È· Ï·˜˙˙ ‡Ï
Ï˘ ÂÓÂÈ˜ ÌˆÚ ¨˙‡Ê ÌÚ Æ˜ÂÁ‰ ˙ÙÈÎ‡ ˙ÂÈÂ˘¯Â ‰¯Ë˘Ó‰ Ï˘ Ô‰ÈÙ˙Î ÏÚ ÏËÂÓ ‰˙ÙÈÎ‡

                                            

Æ®˙¯Â˘˜˙‰ ˜ÂÁ ∫ÔÏ‰Ï© ≤±∏ Á¢Ò ¨±π∏≤–·¢Ó˘˙‰ ¨®ÌÈ¯Â„È˘Â ˜Ê·© ˙¯Â˘˜˙‰ ˜ÂÁ ±∞∏
Rice, supra note 1, at p. 394; ∫Ì‚ Â‡¯ ÆSorkin, supra note 42, at p. 1002 ∫Â‡¯ ±∞π
Ravia, supra note 13: "Section 30A of the Telecommunications Law prohibits the

transmission of advertisements by facsimile without obtaining the addressee's

prior written consent. The rationale of the section lies in the fact that the

transmitter of advertisements by fax is using the recipient's money and resources

in order to give him information in which he is not necessarily interested. The

Æsame rationale also applies to e-mail and perhaps even more so"
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˘ÙÂÁ Ï˘ ¯˘˜‰· ¯˜ÈÚ·© ÌÈÓÒ¯ÙÓ Ï˘ ˙ÂÂ˘ ˙ÂÈÂÎÊ· ÚÂ‚ÙÏ Ô˙È ÈÎ ‰‡¯Ó ÛÈÚÒ‰
˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ˜ÂÁ‰–˙Úˆ‰ ¨ÔÎ‡ Æ˙‡Ê ˜È„ˆÓ È˙¯·Á‰ Ò¯ËÈ‡‰ Ì‡ ±±∞®ÈÂËÈ·‰

ÆÍ˘Ó‰· „ÂÓÚ ˜ÂÁ‰–˙Úˆ‰·˘ ˙ÂÈÚ·‰ ÏÚ ÆÂÊ ÁÂ¯· ÛÈÚÒ‰ ˙‡ ˙Â˘Ï ‰ÚÈˆÓ

˜ÂÁ‰–˙ÂÚˆ‰ Æ≤

 ±±±˙ÂÎ¯ˆÏ ˙ÈÏ‡¯˘È‰ ‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰ ®‡©

±±≤∫‰Úˆ‰Ï ¯·Ò‰‰ È¯·„· ÔÂÈÚÓ ˙ÂÏ‚Ï Ô˙È ‰Úˆ‰‰ ÒÈÒ·· „ÓÂÚ‰ ÔÂ¯˜ÈÚ‰ ˙‡
 

È˙ÂÚÓ˘Ó ÔÙÂ‡· ÂÈË˜‰ ˙ÂÂ¯Á‡‰ ÌÈ˘· ÂÁ˙ÂÙ˘ ˙Â˘„Á ˙ÂÈ‚ÂÏÂÎË¢
˙Ó¯‚‰ ‰„¯Ë‰‰ ˙Ó¯ ÔÈ·Ï ˜ÂÂ˘Ó‰Ó ˘¯„‰ ıÓ‡Ó‰ ÔÈ· ÒÁÈ‰ ˙‡
ÔÈ·Ï ÌÒ¯ÙÓÏ ˙Ó¯‚‰ ‰‡ˆÂ‰‰ ÔÈ· ÔÂÊÈ‡‰ ‰˘ÚÓÏ ¯ÙÂ‰ ÍÎ· ¨ÁÂ˜ÏÏ
‰„¯Ë‰Ï ÛÂ˘Á ÁÂ˜Ï‰ ÂÓˆÚ ‡ˆÂÓ ÍÎÂ ÁÂ˜ÏÏ ˙Ó¯‚‰ ‰„¯Ë‰‰ ˙Ó¯
ÁÂ˙ÈÙ‰ ÆÆÆÌÈÏ„‚Â ÌÈÎÏÂ‰ ÌÈÙ˜È‰·Â ÈÓÂÒ¯Ù ¯ÓÂÁ Ï˘ ˙˜ÒÂÙ È˙Ï·
ÌÂÒ¯Ù‰ ÌÊÂÈÏ ˙ÂÏÚ ‡ÏÏ ÁÂ˜Ï‰ ˙„¯Ë‰ Ï˘ ‰ÚÙÂ˙‰ ˙‡ ÌÈˆÚÓ‰ ÔÂ¯Á‡‰
˙ÂÏÚ· ‰ÎÂ¯Î ‰È‡˘ ÂÊ ‰ËÈ˘ ÆÈÂÓ‰˛‰¸ ÈÂ¯Ë˜Ï‡‰ ¯ÂÂÈ„˛‰¸ ÂÈ‰
Ï˘ ÏÂ„‚ ¯ÙÒÓ ˙ÁÈÏ˘ ˙¯˘Ù‡Ó Ì„‡ ÁÂÎ Ï˘ ÔÓÊ ÊÂ·Ê· Â‡ ˙Â¯˘˜˙‰
ÂÈ„ ¨¯ÈÈ ¨ÔÓÊ Ï˘ ˙ÂÈÂÏÚ‰ ·Â¯ Æ˙ÈÓÊ Â· ˙ÂÁÂ˜Ï ÈÙÏ‡Ï ÈÂ¯Ë˜Ï‡ ¯‡Â„

¢ÆÁÂ˜Ï‰ ÏÚ ÂÏËÂÈ ßÂÎÂ

¨Ï·Ê‰–¯‡Â„ ˙ÈÈÚ· ÌÚ ˙Â„„ÂÓ˙‰Ï È‡˜È¯Ó‡‰ Ï„ÂÓ‰ ÏÚ ˙ÒÒÂ·Ó ÂÊ ÔÂ¯˙Ù ˙Úˆ‰
¯·„ ‰È‰˘ ˙ÓÊÂÓ–È˙Ï· ‰ÈÈÙÎ ‰¯ÂÒ‡ ‰ÈÈÙ ‰¯È„‚Ó ‰Úˆ‰‰ Æopt-out Ï˘ Ï„ÂÓ ¨È¯˜
¨‰¯˜ÈÚ· ÆÔÚÓÏ ‰¯È˘È ˙ÏÚÂ˙ Â· ÔÈ‡ ¯˘‡Â ˙Â¯È˘ Â‡ ¯ˆÂÓ ˙¯ÈÎÓ Â˙¯ËÓ˘ ˙ÓÂÒ¯Ù
ÈÙ–ÏÚ ÌÂ˜Ï ¯ÂÓ‡ ‰È‰˘ È‡˜È¯Ó‡‰ ¯‚‡ÓÏ ‰ÓÂ„‰ ·Â¯ÈÒ Ì˘¯Ó ˙¯ÈˆÈ· ˙Ï‚Â„ ‰Úˆ‰‰
È„È–ÏÚ ÈÂÓ‰ opt-out ˙Â˘ÚÏ ÌÈÁ¯Ê‡Ï ¯˘Ù‡Ï ¯ÂÓ‡ ‰Ê ¯‚‡Ó ÆÈ‡˜È¯Ó‡‰ ÈÏ¯„Ù‰ ˜ÂÁ‰
ÁÏ˘È˘ ÈÙÏ ‰ÓÈ˘¯· ÂÓˆÚ ˙‡ Ì˘¯ Á¯Ê‡‰ Ì‡ ˜Â„·Ï Í¯ËˆÈ ÌÒ¯ÙÓ ÏÎ Æ¯‚‡ÓÏ ÌÂ˘È¯
‰„ÈÓ‰–˙ÂÓ‡Ï „Â‚È· ‰ÓÈ˘¯· ‡ˆÓ˘ Ì„‡Ï ¯‡Â„ ˙ÁÈÏ˘ ÈÎ ÚˆÂÓ Æ˙ÈÓÂÒ¯Ù ‰Ú„Â‰ ÂÈÏ‡
˙‡ ÌÈÚ‚ÙÏ ÚÂ·˜Ï Ì‚ ‰ÚÈˆÓ ‰Úˆ‰‰ Æ˙ÈÁ¯Ê‡ ‰ÏÂÂÚÂ ˙ÈÏÈÏÙ ‰ Ȭ·Ú ‰ÂÂ‰˙ Ú·Â˜ ˜ÂÁ‰˘
ÈÎ ÂÈ‡¯ ±±≥Æ±π∑∑–Ê¢Ï˘˙‰ ¨ÔÈ˘ÂÚ‰ ˜ÂÁÏ ®±©®‡©∂± ÛÈÚÒ· ÚÂ·˜‰ È¯ÂËÂËËÒ‰ ÈÂˆÈÙ‰

                                            

Æ¥∏ ‰¯Ú‰· ÏÈÚÏ ˙Â¯Â˜Ó‰ ˙ÓÈ˘¯ ˙‡ Â‡¯ ÈÂËÈ·‰ ˘ÙÂÁ ˙ÈÈ‚ÂÒ Ï˘ ˙·Á¯ ‰¯È˜ÒÏ ±±∞
Æ¥≤ ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Ïˆ‡ ‰˘Ú˘ ÁÂ˙È‰ ˙‡ Ì‚ Â‡¯ ±±±

Æ≤ ßÓÚ· ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰ Â‡¯ ±±≤
–ÌÈ˘ ‰È‰È Ò˜‰ ‰·Â‚ ¨‰Ï‡ ˙Â¯Â˘ ˙·È˙ÎÏ ÔÂÎ Æ≤≤∂ Á¢Ò ¨±π∑∑–Ê¢Ï˘˙‰ ¨ÔÈ˘ÂÚ‰ ˜ÂÁ ±±≥
Æ®‚¢Ò˘˙ ˙˘Ó ÔÈ˘ÂÚ‰ ˜ÂÁÏ ∂± ÛÈÚÒÏ ÔÂ¯Á‡‰ ÔÂ˜È˙‰ ÈÙÏ© Á¢˘ ˙Â‡Ó Ú˘˙Â ÛÏ‡ ¯˘Ú
Æ„·Ï· Á¢˘ ÛÏ‡ ‰·Â‚· Ò˜ Ú·˜ ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨‰ˆÚÂÓ‰ Ï˘ ‰˘È‰ ˜ÂÁ‰–˙Úˆ‰·
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·˜Ú ¨‰Ê ·Ï˘· ‰ÊÎ ¯‚‡Ó ÌÈ˜‰Ï ‡Ï ‰ˆÈÏÓÓ ‡È‰ ÈÎ ‰ÚÈ„Â‰ ˙ÈÏ¯„Ù‰ ¯ÁÒ‰ ˙„ÚÂ
 ±±¥ÆÌÈÓ˘¯‰ Ï˘ Ì˙ÂÈË¯Ù· ‰ÚÈ‚ÙÏ ˙È˙ÈÓ‡ ‰ÎÒ ¯ÂˆÈÈ ‡Â‰˘ ‰„·ÂÚ‰

˜ÂÁ‰–˙Úˆ‰˘ ·Ï ÌÈ˘Ï ˘È Æ˙ÏÏÂÎ ‰È‡ ‡È‰ ‰Ó ÔÈÈˆÏ ·Â˘Á ‰Úˆ‰‰ ˙‡ ÔÁ· Ì¯Ë·
˙‡Ê ˙Â‡¯Ï Ô˙È Æ˙È¯ÁÒÓ ‰Ú„Â‰ ˙¯„‚‰Ï „Â‡Ó ÌÂÓÚ ÁÂÒÈ ‰ÏÏÎ ‰ˆÚÂÓ‰ Ï˘ ‰˘È‰
ÚˆÂÓ‰ ®‡©È±∑ ÛÈÚÒ ÔÏ‰Ï Æ‰˘È‰ ‰Úˆ‰· ÚÈÙÂÓ‰ ¢‰¯È˘È ˙ÏÚÂ˙¢ ÛÂ¯Èˆ‰ ˙ÈÁ· È„È–ÏÚ

∫‰˘È‰ ‰Úˆ‰·

˙ÂÓÊÂÓ È˙Ï· ˙ÂÈÙ ˙ÚÈÓÏ ¯‚‡Ó ÆÈ±∑¢
¨˜Ê·· È‰˘ÏÎ ˙Â¯˘˜˙‰ Í¯„· Ú„ÈÓ ˙¯·Ú‰ — ß˙ÓÊÂÓ È˙Ï· ‰ÈÙß ®‡©
˙¯·Ú‰© ¨±π∏≤–·¢Ó˘˙ ¨®ÌÈ¯Â„È˘Â ˜Ê·© ˙¯Â˘˜˙‰ ˜ÂÁ· Â˙¯„‚‰Î
‡Ï‡ ¨®¯Á‡ ˙¯Â˘˜˙ ÈÚˆÓ‡ ÏÎ· Â‡ ÔÂÙÏË· ¨Ï¢‡Â„· Ú„ÈÓ ˙ÏÏÂÎ Ú„ÈÓ‰
¨˙Â˘¯ÂÙÓ ¨˜ÂÁ Â‡ ‰ÊÂÁ ÁÂÎÓ ÂÏ·˜Ï È‡ÎÊ Â‡ Ú„ÈÓ‰ ˙‡ ˘˜È· ÔÚÓ‰ Ì‡
˘È˘ Â‡ ˙Â¯È˘ Â‡ ¯ˆÂÓ ˙¯ÈÎÓ ‰˙¯ËÓ˘ ˙ÓÂÒ¯Ù ‰È‡ ‰ÈÙ‰ Ì‡ ˙ÏÂÊ

¢ÆÔÚÓÏ ‰¯È˘È ˙ÏÚÂ˙ ‰·

–¯‡Â„Ï ˙È¯ÁÒÓ ‰¯„‚‰· ˙„˜Ó˙Ó ‰˘È‰ ‰Úˆ‰‰ Ì‚ ¨˙Â¯Á‡ ˙Â·¯ ˙ÂÈ„Ó· ÂÓÎ
¯˜ÈÚ· ‰ÂÂÎ‰ Æ˙Â·¯ ˙ÂÈÂ˘¯ÙÏ ‰ÁÂ˙ÙÂ ˙„˜ÂÓÓ–‡Ï ¨‰·Á¯ ‰È‰ ‰¯„‚‰‰ Í‡ ¨Ï·Ê‰
ÆÔÎ¯ˆÏ ‰¯È˘È ˙ÏÚÂ˙ Ô‰· ˘È˘ ˙ÂÈÙ ‰¯„‚‰‰ ÌÂÁ˙Ó ‰‡ÈˆÂÓ ¯˘‡ ¨‰Úˆ‰‰ Ï˘ ‡ÙÈÒÏ
ÌÚ ˙È˜ÂÂÈ˘ ‰ÈÈÙÏ ˙˙Ï Ô˙È ‰Ó‚Â„ ÂÊÈ‡ ø‰˙Â‡ ÌÈÚ·Â˜ „ˆÈÎ ø‰¯È˘È ˙ÏÚÂ˙ È‰Ó
¨‰·Á¯ ‰¯„‚‰· Ï·Ê–¯‡Â„ ÈÏ¯„Ù‰ ˜˜ÂÁÓ‰ ¯È„‚‰ ˙È¯·‰–˙Âˆ¯‡· øÔÎ¯ˆÏ ‰¯È˘È ˙ÏÚÂ˙
ÈÈÈÙ‡Ó ˙‡ ËÂ¯ÈÙ ¯˙È· ¯È„‚‰Ï ‰ÓÈ˘Ó‰ ˙‡ ˙ÈÏ¯„Ù‰ ¯ÁÒ‰ ˙ˆÚÂÓ ÏÚ ÏÈË‰ Í‡
ÏÂÏÚ ˜ÂÁ Ï˘ ÈÂ˜Ï ÁÂÒÈ ±±µÆÌÈ˙˘Ó‰ ÌÈÎ¯ˆÏ Ì‡˙‰· ‰¯„‚‰‰ ˙‡ ˙Â˘ÏÂ ‰Ú„Â‰‰
·ÂË Æ˜ÈÙÒÓ ˙˜ÈÂ„Ó ‰È‡ ‰Ê ‰¯˜Ó· ‰¯„‚‰‰˘ ÂÏ ‰‡¯Â ±±∂¨‰ÈÂˆ¯–‡Ï ˙Â˘¯ÙÏ ÏÈ·Â‰Ï

∫‰‡·‰ ‰¯„‚‰· ‰˙Â‡ ÂÙÈÏÁ‰ ¯˘‡Î ‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰· ÔÎ Ì‡ Â˘Ú

                                            

Ò˜ Ú·Â˜‰ ®±©‡≥± ÛÈÚÒ ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÈË¯Ù‰ ‰Úˆ‰· Ì‚ ‡ÂˆÓÏ Ô˙È ‰ÓÂ„ ‰Úˆ‰
Æ‰ÁÏ˘˘ ‰Ú„Â‰ ÏÚ ÈÏÈÏÙ Ò˜Î Á¢˘ ˙Â‡Ó ˘ÓÁ Ï˘ ÌÂÎÒ·

¯·„‰ ÈÎ ÌÈÚÂË‰ ‰Ï‡Î ÔÈÈ„Ú ˘È ¨˙‡Ê ÌÚ Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë·Â µ± ‰¯Ú‰· ÏÈÚÏ Â‡¯ ±±¥
ËÙ˘Ó ¢Ï‡¯˘È· ˙ÂÈ˜ÂÂÈ˘ ˙ÂÈÙ ˙¯„Ò‰¢ ÌÈÈ˜Ï‡ È·‡ Â‡¯ Æ˙È‚ÂÏÂÎË ‰ÈÁ·Ó È¯˘Ù‡

Æ¥∞≤ ¨≥∏π ®„¢Ò˘˙© ‡ ÌÈ˜ÒÚÂ
Ì‚ ‰Ê ÔÈÈÚÏ Â‡¯ ÆCan Spam Act of 2003, supra note 48, Sec. 3 17(B), at p. 5 ∫Â‡¯ ±±µ
http://www.netlaw.co.il/files/–· ˘È‚ ¢‰¯„‚‰ Ï˘ ÔÈÈÚ ‰Ê Ï·Ê ®¯‡Â„©¢ Ô‚˜ ‰È„Â‡

Æ®±µÆ∞¥Æ≤∞∞µ© doc/Art_200501-7_FTC_spam_regulations_Jan_7_2005.pdf

Terry Gillman v. Sprint Communications Company, L.P., 98 p.3d 1177 ÔÈ„‰–˜ÒÙ· ±±∂
ÈÂ¯Ë˜Ï‡ ¯‡Â„ ‰ÓÓ Ï·˜Ï ÏÁ‰Â ‰ˆÂÙ˙ ˙ÓÈ˘¯Ï Ì˘¯˘ Ì„‡· ¯·Â„ (Utah 2003)

‰¯·Á‰ Ïˆ‡ ‰Ï·˜˙‰ ‰˘˜·‰ Æ‰ÓÈ˘¯‰Ó ÂÓˆÚ ˙‡ „È¯Â‰Ï ˘˜È· ¯˙ÂÈ ¯ÁÂ‡Ó Í‡ ¨È¯ÁÒÓ
‰¯·Á‰ ˙‡ Ú·˙ Ì„‡ Â˙Â‡ ÆÔÎÓ–¯Á‡Ï ÌÂÈ ‰Ú„Â‰ ÂÈÏ‡ ‰ÁÏ˘ ˙‡Ê ˙Â¯ÓÏ Í‡ ¨˙ÁÏÂ˘‰
‰ÚÈ·˙‰ ˙‡ ‰Á„ ËÙÂ˘‰ ÆUtah ˙È„Ó Ï˘ È˙È„Ó‰ ˜ÂÁÏ „Â‚È· Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ ÏÚ
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È‰˘ÏÎ ˙Â¯˘˜˙‰ Í¯„· Ú„ÈÓ ˙¯·Ú‰ — ß˙ÓÊÂÓ È˙Ï· ‰ÈÙß ®‡©È±∑¢
˙¯Â˘˜˙· ¨ÔÂÙÏË· ¨Ò˜Ù· ¨ÏÈÚÏ ¯ÂÓ‡‰ ˙ÂÈÏÏÎÓ ˙ÈÁÙ‰Ï ÈÏ·ÓÂ ¨˜Ê··

∫ÌÈ‡·‰ ÌÈ‚È¯Á‰ „Á‡ ˙ÏÂÊ ¨ÈÂ¯Ë˜Ï‡ ¯‡Â„· Â‡ ˙È·ÈË˜‡¯ËÈ‡
¨‰ÊÂÁ Â‡ ˜ÂÁ ÁÎÓ ÂÏ·˜Ï È‡ÎÊ Â‡ ˜ÒÚ‰Ó Ú„ÈÓ‰ ˙‡ ˘˜È· ÔÚÓ‰ ®±©

Æ˙Â˘¯ÂÙÓ
¢Æ˙Â¯È˘ Â‡ ¯ˆÂÓ ˙¯ÈÒÓ ‰˙¯ËÓ˘ ˙ÓÂÒ¯Ù ‰È‡ ‰ÈÙ‰ ®≤©

ÚˆÂÓ‰ ÔÂ¯˙Ù‰Ó ˙Ú·Â ‰˘„Á‰ ‰Úˆ‰· ‰ÂÓË‰ ˙È˙ÈÓ‡‰ ‰ÈÚ·‰˘ ÂÏ ‰‡¯ ¨˙‡Ê ÌÚ
¯È·Ò˘ ÈÙÎ ¨opt-in Ï˘ ÔÂ¯˙Ù ‡Â‰ ÈÂ‡¯‰ ÔÂ¯˙Ù‰ Â˙ËÈ˘Ï˘ ˜¯ ‡Ï Æ·Â¯ÈÒ Ì˘¯Ó Ï˘
±±∑ÆÈÂˆ¯–‡Ï ÔÂ¯˙Ù ÂÈ‰ ˙ÈÊÎ¯Ó ‰ÓÈ˘¯ ˙ÂÚˆÓ‡· opt-out Ï˘ ÔÂ¯˙Ù˘ ‡Ï‡ ¨Í˘Ó‰·
ÌÈÏÂ„‚‰ ÌÈ„‚˙Ó‰ Ì‚ ÆÂÏ˘ ˙ÂÈÓÂËÂÎÈ„‰ Ô·ÂÓÎ ‡È‰ ¯¯ÂÚÓ ‰Ê ÔÂ¯˙Ù˘ ˙È¯˜ÈÚ‰ ‰ÈÚ·‰
˙ÂÓÂÒ¯Ù‰Ó ˜ÏÁ ÈÎ ÂÓÈÎÒÈ ¯Á‡ È¯„ÂÁ ÌÂÒ¯Ù ÈÚˆÓ‡ ÏÎ Ï˘ Â‡ ¯È˘È ¯ÂÂÈ„ Ï˘ ¯˙ÂÈ·

 ±±∏Æ˙È˙¯·Á ˙ÏÚÂ˙ Ô‰· ˘ÈÂ ˙ÂÈÂˆ¯ ÔÈ‰

"Consumers hate spam, but they love e-mail. And study after
study shows that they like getting marketing materials via e-mail,
provided they asked to get it and it interests them."

Ï˘ ÈÓÂÒ¯Ù‰ ÌÂÈ„Ó· ÏÈÚÈ–‡Ï ˘ÂÓÈ˘Ï ÍÈÏÂÓ ˙Á‡ ˙ÈÊÎ¯Ó ¯ÂÂÈ„ ˙ÓÈ˘¯ Ï˘ ÔÂ¯˙Ù
¨ÌÒ¯ÙÓ ÏÎÏ ÂÏ˘ ¯‡Â„‰ ˙·Â˙Î ˙‡ ÛÂ˘ÁÏ ‰ˆÂ¯ ÂÈ‡ ˘È‡˘ ÔÂÂÈÎÓ ¨ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰

                                            

preexisting business© ÌÈÓ„Â˜ ÌÈÈ˜ÒÚ ÌÈÒÁÈ ÂÏ ÂÈ‰˘ Ì„‡ ÏÚ ÏÁ ÂÈ‡ ˜ÂÁ‰ ÈÎ ‰ÚË·
¯ˆÈ˘ ÈÓ ‰ÈÙ–ÏÚ˘ ÔÂÂÈÎÓ ¨Ô·ÂÓÎ ¨˙È˙ÈÈÚ· ‰È‰ ÂÊ ˙Â˘¯Ù ÆÔÚÓ‰ ÌÚ ®relationship

‰È‰˘ ¨ËÙÂ˘‰ ÆÂÈÏÚ ˙ÈÁ˙ ÂÊ˘ Ï·Ê‰–¯‡Â„ ÏÂ·ÓÓ ˜˙˙‰Ï „ÂÚ ÏÎÂÈ ‡Ï ‰¯·Á‰ ÌÚ ¯˘˜
"The court concedes that its ∫ÔÈ„‰–˜ÒÙ· ÍÎÏ ÒÁÈÈ˙‰ ¨Â˙Â˘¯Ù·˘ ˙ÂÈ˙ÈÈÚ·Ï Ú„ÂÓ
reading of the Act's language could be questioned as creating an outcome the

legislature could not have intended. As noted previously, however, the best

evidence of legislative intent is the language the legislature enacted into law.

Further, the court is precluded from examining other indicators of legislative

intent if, as is the case here, the language is unambiguous. If the court's

interpretation of the Act's language does not adequately reflect the legislature's

intentions, the legislature is better positioned than this court to determine

Æwhether the statutory language should be clarified" (ibid, at para. 25)

David Brelind "Why Do-Not-Spam Lists are a Bad Idea" (July 2003) available ∫Â‡¯ ±±∑
at http://techupdate.zdnet.com/techupdate/stories/main/0,14179,2914363,00.

Æhtml (26.1.2005)

Ian Oxman "Spam v. Profit" available at http://www.isp-planet.com/ ∫Â‡¯ ±±∏
Æperspectives/chooseyourmail.html (1.3.2004)
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Ì‡ ¨ÔÎÏ Æ¯Á‡ „ˆÓ ¨ÌÒ¯ÙÓ ÏÎ Ï˘ ‰ÓÈ˘¯ ÏÎÓ ÂÓˆÚ ˙‡ „È¯Â‰Ï ‡Ï Ì‚ Í‡ ¨„Á‡ „ˆÓ
Ú„Ó È¯ÙÒ Ï˘ ÌÂÁ˙· Ï˘ÓÏ ¨ÌÈÂÒÓ ÌÂÁ˙· ÈÓÂÒ¯Ù ÈÂ¯Ë˜Ï‡ ¯‡Â„ Ï·˜Ï ÔÈÈÂÚÓ Ë¯Ù‰
‡Â‰˘ ˙ÏÚÂ˙‰ ÏÚ ‰ÏÂÚ ÌÈÓÂÁ˙‰ ÏÎ· ÈÓÂÒ¯Ù ¯‡Â„ ˙Ï·˜Ó ÂÏ ˙¯ˆÂ˘ ˙ÂÏÚ‰ ¨ÈÂÈ„·
Ï˘ ˙ÂÏÚ‰ ¨ÔÈÙÂÏÁÏ ÆÈÂÈ„· Ú„Ó È¯ÙÒ Ï˘ ‡˘Â· ÈÙÈˆÙÒ‰ ÈÓÂÒ¯Ù‰ ¯‡Â„‰ ˙Ï·˜Ó ˜ÈÙÓ
˜ÈÙÓ ‡Â‰˘ ˙ÏÚÂ˙‰Ó ‰ÎÂÓ ˙È‡ÓˆÚ ‰¯Âˆ· ÈÂÈ„· Ú„Ó È¯ÙÒ Ï˘ ‡˘Â· Ú„ÈÓ‰ ˙‚˘‰
¯˘‡ ¨ÌÂÒ¯Ù ÈÚˆÓ‡Î Ë¯ËÈ‡‰ Ï˘ ‰Ê ÊÂ·Ê· ÆÏ·Ê–¯‡Â„ ˙ÂÚ„Â‰ Ï·˜Ó ÂÈ‡ ‡Â‰˘ ÍÎÓ
ÈÓ˘¯Ó Ï˘ È‡ÂÂÏ–˙‡ˆÂ˙ ÂÈ‰ ¨Ë¯ÙÏ Ì‚Â ÌÒ¯ÙÓÏ Ì‚ ˙ÏÚÂ˙ ˙ÙÒÂ˙ È„ÈÏ ‡È·‰Ï ÏÂÎÈ
˙¯ÈˆÈ· ÔÂÓË ‰Ê ‡˘ÂÏ ÔÂ¯˙Ù‰ Æ˙Â¯Á‡ ÔÂ¯˙Ù ÈÎ¯„ ˙ÂÚˆÓ‡· ‰ÚÂÓÏ Ô˙È˘ ¨·Â¯ÈÒ
ÔÈÈÚ ÈÓÂÁ˙ ¯ÂÁ·Ï ˘Ó˙˘ÓÏ ¯˘Ù‡È˘ Ì˘¯Ó ¨È¯˜ ¨ÈÓÂËÂÎÈ„–‡Ï ·Â¯ÈÒ Ì˘¯Ó

 ±±πÆÌÈÈÙÈˆÙÒ
Í¯„ ‡È‰ ¨ÂÓÚËÏ ÔÂÎ‰ ÔÂÂÈÎ· „Úˆ ˙‚ˆÈÈÓ ‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰˘ Û‡ ¨ÌÂÎÈÒÏ
‰È‡ ‰Úˆ‰‰ ¨ÍÎ ÏÚ ÛÒÂ ÆÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙ ÌÚ ‰ÏÈÚÈ–‡Ï ˙Â„„ÂÓ˙‰
–ÔÈ·‰ ËÙ˘ÓÏ ˙ÂÒÁÈÈ˙‰ ∫Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ˙Â¯Â˘˜‰ ˙ÂÈÊÎ¯Ó ˙ÂÈ‚ÂÒ ÌÚ ˙„„ÂÓ˙Ó

Æ‡·‰ ˜¯Ù· Ë¯Ù˘ ÌÈÙÒÂ ÌÈ‡˘ÂÂ ËÂ˘Ù‰ ÔÎ¯ˆ‰ ÏÚ ‰‚‰ ¨ÈÓÂ‡Ï

 ±≤∞˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ˜ÂÁ‰–˙Úˆ‰ ®·©

„Úˆ ˙ÎÏÂ‰ ˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ˜ÂÁ‰–˙Úˆ‰ ÈÎ ‰‡¯ ¨‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰ ˙ÓÂÚÏ
¨È¯˜ ¨ÈÙÂ¯È‡‰ „ÂÁÈ‡· Ï·˜˙‰˘ Ï„ÂÓ‰ ÏÚ ˙ÒÒÂ·Ó ÂÊ ‰Úˆ‰ ÆÔÂÎ‰ ÔÂÂÈÎ· ÛÒÂ „Á‡
˙ÊÎ¯˙Ó ‰Úˆ‰‰ ÆÔÚÓ‰ Ï˘ ˙Ó„˜ÂÓ ‰ÓÎÒ‰ ‡ÏÏ ˙ÂÚ„Â‰ ˙ÁÈÏ˘ ¯ÒÂ‡‰ ¨opt-in Ï˘ Ï„ÂÓ
‰ÓÂ„· — ÏÁ ‡Â‰Â ¨‰·Á¯ ‰ÏÂÁ˙ ˘È ¯„Ò‰Ï Æ˙¯Â˘˜˙‰ ˜ÂÁÏ ‡≥∞ ÛÈÚÒ Ï˘ ÂÂ˜È˙·
ÈÂ¯˜Ú‰ ÏÏÎÏ Æ„ÂÚÂ ÈËÓÂËÂ‡ ‚ÂÈÁ ¨SMS ˙ÂÚ„Â‰ ÏÚ Ì‚ — ÈÙÂ¯È‡‰ „ÂÁÈ‡· Ï„ÂÓÏ
–˙È· ÂÈ‰˘ ÔÚÓÏ ˙ÈÓÚÙ–„Á ‰ÈÈÙ ¨„Á‡‰ ∫ÌÈ‚È¯Á È˘ ÂÚ·˜ ˙ÂÚ„Â‰ ˙ÁÈÏ˘ ¯ÒÂ‡‰
˙Â¯˘˜˙‰ Ï˘ ‰ÓÂÈ˜ ¨¯Á‡‰ ª˙ÓÂÒ¯Ù È¯·„ ˙Ï·˜Ï Â˙ÓÎÒ‰ ˙‡ ‚È˘‰Ï ‰¯ËÓ· ˜ÒÚ
ÔÚÓ‰ ¯˘‡Î Â‡ ¨˙Â¯È˘ Â‡ ¯ˆÂÓ Ï˘ ‰˘ÈÎ¯ ˙¯‚ÒÓ· ¨ÔÚÓÏ ‰Ú„Â‰‰ ¯‚˘Ó ÔÈ· ˙Ó„Â˜
‡Â‰ È‡˙‰ Æ˙‡Ê ˙Â˘ÚÏ ˙Â¯˘Ù‡ ÂÏ ‰˙È ¯˘‡Î ˙ÂÚ„Â‰ ˙Ï·˜Ï Â˙Â„‚˙‰ ˙‡ ÚÈ·‰ ‡Ï
ÏÎ· Æ˙ÈÂ˘‡¯‰ ‰ÈÈ˜· ˘Î¯˘ ¯ˆÂÓÏ ‰ÓÂ„ ˙Â¯È˘Ï Â‡ ¯ˆÂÓÏ ÒÁÈÈ˙È ÌÂÒ¯Ù‰ ¯·„˘

Æ‰ˆÂÙ˙‰ ˙ÓÈ˘¯Ó ‰„¯Â‰‰ Í¯„Â ‰ÁÏÂ˘ ¨‰Ú„Â‰‰ Ï˘ ¯Â¯· ÔÂÓÈÒ ˙·ÈÈÁÓ ‰Úˆ‰‰ ¨‰¯˜Ó
ÌÂÏ‚‰ ÔÂ¯˙Ù‰Ó ¯ÂÚÈ˘ ÔÈ‡Ï ·ÂË ÂÊ ‰Úˆ‰· ÌÂÏ‚‰ ÔÂ¯˙Ù‰˘ ÈÙ–ÏÚ–Û‡ ÈÎ ÂÏ ‰‡¯
ÔÂ˘‡¯‰ ÔÂ¯ÒÈÁ‰ ÆÌÈÈ¯˜ÈÚ ˙ÂÂ¯ÒÁ È˘· ÔÈÈ„Ú ‰˜ÂÏ ‡Â‰ ¨‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰·
˙‡ ÂÎ ÏÚ ¯È‡˘Ó ‡Ï‡ ¨ÂÈ˙Â‡¯Â‰ ˙¯Ù‰ ÏÚ È¯ÂËÂËËÒ ÈÂˆÈÙ Ú·Â˜ ÂÈ‡ ˜ÂÁ‰˘ ‡Â‰

                                            

¯‚‡Ó ÌÈ˜‰Ï ‰ÚÈˆÓ ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÈË¯Ù‰ ‰Úˆ‰‰ ¨‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰ ˙ÓÂÚÏ ±±π
Æ˙ÈÓÂËÂÎÈ„ ‰¯Âˆ· ‡ÏÂ ¨ÂÈ˙ÂÙ„Ú‰ ÈÙÏ ÔÈÈÂÚÓ–‡ÏÎ ÂÓˆÚ ˙‡ ÌÂ˘¯Ï ÔÎ¯ˆÏ ¯˘Ù‡Ó˘
Ï˘ ¯˙ÂÈ ÈÂ‡¯ ÌÂ˘ÈÈ Â‰Ê ¨opt-in Ï˘ ÔÂ‚Ó· ¯ÂÁ·Ï ‡Ï ËÈÏÁÓ ˜˜ÂÁÓ‰ Ì‡ ÈÎ ÂÏ ‰‡¯

ÆÌ˘ ¨±±¥ ‰¯Ú‰ ÏÈÚÏ ¨ÌÈÈ˜Ï‡ Â‡¯ ‰Ê ÔÈÈÚÏ Æopt-out–‰ ÔÂ‚Ó
Æ¥≥ ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Ïˆ‡ ‰˘Ú˘ ÁÂ˙È‰ ˙‡ Ì‚ Â‡¯ ±≤∞
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ÈÙÎÂ ¨ÂÈÈÚ· Æ˜ÂÁ‰ ˙¯Ù‰ ÏÚ ˙ÈÏÈÏÙ ‰¯Õ·Ú Ú·Â˜Â ˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ· ÌÈÈ˜‰ ¯„Ò‰‰
¯È·ÒÂ ¨ÏÈÚÈ–‡Ï ÔÂ¯˙Ù ‰È‰ Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙Ï ˙ÈÏÈÏÙ ‰¯Õ·Ú ˙¯ÈˆÈ ¨ÏÈÚÏ ÂÈÈˆ˘
˙‡ ÂÎ ÏÚ ¯È‡˘Ó È¯ÂËÂËËÒ‰ ÈÂˆÈÙ‰ ˙ÚÈ·˜–È‡ ¨‰¯˜Ó ÏÎ· ÆËÂ¯ÈÙ ¯˙È· Í˘Ó‰· ˙‡Ê
¨Â˙·È˙Ï Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ ÈÙÓ ÔÂ‚˙‰Ï ÏÂÎÈ ÂÈ‡ ÔË˜‰ Á¯Ê‡‰ ÂÈÙÏ˘ È˙ÈÈÚ·‰ ·ˆÓ‰
Ô˙Â‡Ï ‰ÓˆÚ ˙‡ ‰ÙÈÙÎÓ ˜ÂÁ‰–˙Úˆ‰ ¨‰˘ÚÓÏ Æ˜Ê ÂÏ Ì¯‚˘ ÁÈÎÂ‰Ï ÂÈÏÚ ‰˘˜È˘ ÔÂÂÈÎÓ

Æ˙ÂÈ˜ÈÊ ˙ÂÏÂÂÚ ˙ÂÚˆÓ‡· Ï·Ê‰–¯‡Â„ ˙ÈÈÚ· ÌÚ „„ÂÓ˙‰Ï ˙ÂÂÈÒ‰ ˙‡ ÂÈÈÙ‡˘ ˙ÂÈÚ·
ÆÈÓÂÒ¯Ù ¯‡Â„ ˙Ï·˜Ï ÌÈ‚È¯Á· ¨È¯˜ ±≤±¨‰ÓÎÒ‰‰ ˙ÈÈÚ·· Ú‚Â È˘‰ ÔÂ¯ÒÈÁ‰
Ë¯Ù‰ Ï˘ ˙Ú„ÂÓ–‡ÏÂ ˙ÈÂˆ¯–‡Ï ‰ÓÎÒ‰ ÈÙÓ ‰‚‰‰ ˙‡ ·ÈÁ¯‰Ï ÌÂ˜Ó ˘È ¨ÂÓÚËÏ
ÔÂ¯˙Ù‰ ±≤≤Æ¯ˆÂÓ ˙˘ÈÎ¯ Ï˘ ÌÈÒÁÈ ˙Î¯ÚÓ· ˜Ù˙Ò‰Ï ÔÈ‡Â ¨˙ÓÂÒ¯Ù ˙ÂÚ„Â‰ ˙Ï·˜Ï
Ì‚–ÂÓÎ ¨ÌÂÒ¯Ù‰ È¯·„ ÔÈ·Ï ÌÈ¯ˆÂÓ‰ ÔÈ· ÌÈ¯˘˜‰ È·‚Ï ˙Â˘¯Ù Ï˘ ˙ÂÈÚ· ¯ÂˆÈÈ ÚˆÂÓ‰
„¯ÙÂ „ÁÂÈÓ ÔÂ‚Ó Ú·˜È˘ ÌÈÈÈ·–ÔÂ¯˙Ù ¯ˆÈÈÏ Ô˙È ‰Ê ÔÈÈÚÏ ±≤≥Æ‰˙È˘ ‰ÓÎÒ‰‰ È·‚Ï

 ±≤¥ÆÌÂÒ¯Ù ¯·„ ˙Ï·˜Ï ‰ÓÎÒ‰Ï

˙„ÁÂ‡Ó‰ ‰Úˆ‰‰ ®‚©

È˙˘ Ï˘ ·ÂÏÈ˘ ˜¯˘ ÔÈ·‰Ï Ô˙È ¨˙ÂÈ¯Â˜Ó‰ ˙ÂÚˆ‰‰ È˙˘Ï ÏÈÚÏ ‰˘Ú˘ ÁÂ˙È‰ ÁÎÂÏ
ÏÏÂÎ ÔÂ¯˙Ù ˙ÂÂ‰Ï ÏÂÎÈ ¨ÌÈÙÒÂ ÌÈ·Â˘Á ˙ÂÂ¯˜Ú Ï˘ ÌÈ‡˙Ó ÔÂÈÓ ÌÚ ¨˜ÂÁ‰–˙ÂÚˆ‰
„ÂÁÈ‡ ÔÂÈÒ ÆÌÏÂÚ· È˙˜È˜Á‰Â È˙˜ÈÒÙ‰ ÔÂÈÒÈ‰ ÏÚ ÍÓ˙Ò‰· ¨Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ÔÂÎÂ
˙ÓÎÒ‰· ¨˙„ÁÂ‡Ó ˜ÂÁ–˙Úˆ‰ ˙¯Â˘˜˙‰ „¯˘Ó ÌÒ¯Ù ≤∞∞µ ÏÈ¯Ù‡·Â ¨‰˘Ú ÔÎ‡ ‰ÊÎ
ÈÂ‡¯ ÆÌÈ·ÈÎ¯Ó ‰ÓÎ ˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ‰Úˆ‰Ï ‰ÙÈÒÂÓ ÂÊ ‰Úˆ‰ ÆÌÈËÙ˘Ó‰ „¯˘Ó
Ì‚ ˙Ú·Â˜ ‡Ï‡ ¨˙ÈÏÈÏÙ ˙ÂÈ¯Á‡ ˙ÚÈ·˜· ˙˜Ù˙ÒÓ ‰È‡ ÂÊ ‰Úˆ‰ ÈÎ ÔÈÈˆÏ „ÁÂÈÓ·
˜ÂÁ Ï˘ Â˙˜È˜ÁÏ „Ú ˙È‚ÂˆÈÈ ‰ÚÈ·˙ Ï˘ ÔÂ‚Ó ÔÎÂ ÔÈ˜ÈÊ‰ ˙„Â˜Ù ÈÙ–ÏÚ ˙ÈÁ¯Ê‡ ˙ÂÈ¯Á‡
˙Â¯Õ·Ú ÔÈ‚· „È‚‡˙· ÌÈÏ‰ÓÏ ˙ÂÈ¯Á‡ ÒÂÁÈÈ Ï˘ ÔÂ‚Ó Ú·˜ ÔÎ–ÂÓÎ Æ˙ÂÈ‚ÂˆÈÈ ˙ÂÚÈ·˙

Æ‰Ê ÛÈÚÒ ÏÚ
˙¯Â˜È·‰Ó ˜ÏÁ Í‡ ÆÌÂÈ‰ „Ú ‰ÚˆÂ‰˘ ¯˙ÂÈ· ‰·ÂË‰ ‰Úˆ‰‰ ÂÊ˘ ˜ÙÒ ÔÈ‡ ¨ÂÓÚËÏ
¯„Ú‰Ï ¯˜ÈÚ· ‰ÂÂÎ‰ Æ˙„ÓÂÚÂ ÔÈÈ„Ú ‰Ù˜˙ ˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ‰Úˆ‰‰ ÔÈÈÚÏ Â‚ˆ‰˘
ÈÎ ÂÏ ‰‡¯ ¨ÍÎÏ ¯·ÚÓ Æ‰ÓÎÒ‰‰ ÔÂ‚Ó È·‚Ï ˙Â¯È‰·‰–È‡ÏÂ È¯ÂËÂËËÒ‰ ÈÂˆÈÙ‰
¯È˘È‰ ˜ÂÂÈ˘‰Â ÌÂÒ¯Ù‰ È‚ÂÒ ÏÎ· ÏÂÙÈËÏ ÏÏÂÎ ÔÂ‚Ó ¯ÂˆÈÏ ‰ÒÓ ‰Úˆ‰‰˘ ÈÙ–ÏÚ–Û‡
SMS© ¯ˆ˜ ¯ÒÓ ˙Ú„Â‰Â ÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙ÂÚ„Â‰ ¨˙ÂÈËÓÂËÂ‡ ‚ÂÈÁ ˙ÂÎ¯ÚÓ ¨˙ÂÈÏÈÓÈÒ˜Ù©

                                            

¯ÁÒÓ· ˙ÂÎÂ¯Î‰ ˙ÂÈËÙ˘Ó ˙ÂÈÚ· ˙˜È„·Ï ‰„ÚÂÂ‰ Á¢Â„ Â‡¯ ‰Ê ÔÈÈÚ· ˙ÈÏÏÎ ‰·Á¯‰Ï ±≤±
Æ≤¥ ‰¯Ú‰ ÏÈÚÏ ¨ÈÂ¯Ë˜Ï‡

–ÌÂÏ˘ Â‡¯ ¨ÈÂ¯Ë˜Ï‡ ¯‡Â„ Ï˘ ¯˘˜‰· ‡Ï Í‡ ¨ÈÓÂÒ¯Ù ¯˘˜‰· ‰ÓÎÒ‰ ˙Ï·˜· ‰Ó¯ÓÏ ±≤≤
Æ¥∏∂ ÁÈ ÌÂÏ˘ ÌÈÈ„ ¨Ï‡ÂÓ˘ ÌÁ˘ ß Ï‡¯˘È ˙È„Ó ®‡¢˙© ∂πµµØπ∏ Ù¢˙

Æ±±∂ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±≤≥
˜ÒÂÚ‰ ¨‡±¥ ÛÈÚÒ ¨±∞≥ ‰¯Ú‰ ÏÈÚÏ ¨ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁ ˙‡ ¨ÌÈ·ÈÂÁÓ‰ ÌÈÈÂÈ˘· ¨Ï˘ÓÏ Â‡¯ ±≤¥

Æ˘ÙÂ ˙Â„ÈÁÈ ˙˘ÈÎ¯·
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ÍÂ˙ ¨¯È˘È‰ ˜ÂÂÈ˘‰ ÌÂÁ˙Ï ÈÏÏÂÎÂ ÈÂ‡¯ ¯„ÒŒ‰ ¯ÂˆÈÏ ˙¯ÓÈÈ˙Ó ‰È‡ ‡È‰ ¨®®MMS–Â
Æ‡·‰ ˜¯Ù· ·ÈÁ¯ ÂÊ ‰„Â˜ ÏÚ Æ‰„¯Ë‰ ÚÂÓÏ ÔÂˆ¯‰ ÔÈ·Ï ÌÂÒ¯Ù· Í¯Âˆ‰ ÔÈ· ÔÂÊÈ‡

‰˜È˜ÁÏ ÌÈÈÂ‡¯ ˙ÂÂ¯˜Ú ˙Úˆ‰ ∫„ ˜¯Ù

Ï‡¯˘È· ‰˜È˜Á· Í¯Âˆ‰ ÏÚ Æ±

‰Ï ÂÚˆÂ‰˘ ˙ÂÂ¯˙Ù‰ ¨‰È˙ÂÈÚ· ÏÚ ¨Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙· ˜ÈÓÚÓ ÔÂÈ„ ¯Á‡Ï ¨˙ÚÎ
ÔÂ¯˙Ù· ÔÂ„Ï ÏÈÁ˙‰Ï ÈÂ‡¯Î ÌÈ„ÈÂˆÓ Â‡ ¨ÌÏÂÚ· ‰˙È‡ „„ÂÓ˙‰Ï ÂÒÈ Ô‰·˘ ÌÈÎ¯„‰Â
ÆÔÂ¯˙ÙÏ ˙ÂÏ˜ ÔÈ‡Â ˙ÂÎÂ·Ò ÔÈ‰ ˙ÂÏÂÚ˘ ˙ÂÈ‚ÂÒ‰Ó ˜ÏÁ ¨ÂÈ‡¯˘ ÈÙÎ ÆÏ‡¯˘ÈÏ ÈÂˆ¯‰
ÈÏÂ˜È˘ ÏÚ ˙ÒÒÂ·Ó‰ ¨˙È˙Â¯È¯˘–ÔÈÚÓ ¨‰Ú¯Î‰· ˙Â·¯ ÌÈÓÚÙ ÔÂÓË ‰Ï‡ ˙ÂÈ‚ÂÒÏ ÔÂ¯˙Ù‰
˜˜ÂÁÓ‰ ˙‡ Â˙Ú„Ï ˙ÂÁ‰Ï ÌÈÎÈ¯ˆ˘ ˙ÂÂ¯˜Ú‰ ˙‡ ËË¯˘Ï ‰Ò ‰Ê ˜¯Ù· Æ˙ÂÈÈ„Ó

ÆÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ ˙ÈÈ‚ÂÒ ÌÚ „„ÂÓ˙‰Ï Â‡Â·· ÈÏ‡¯˘È‰
¨Ë¯ËÈ‡‰ ˙ÂÚˆÓ‡· ÌÂÒ¯Ù‰ Í¯„Ï ÆÁ¯Î‰· ‰Ú¯ ‰ÚÙÂ˙ ÂÈ‡ ¢Ï·Ê–¯‡Â„¢ Â‡ Spam

ÌÂÒ¯Ù ÏÚ ˙Â‡ˆÂ‰· ÔÂÎÒÈÁ È„ÈÏ ‡È·Ó ‡Â‰ ÆÌÈ·¯ ˙ÂÂ¯˙È ˘È ¨È·ÈÒ¯‚‡‰ ÌÂÒ¯Ù‰ ÏÏÂÎ
˙ÂËÈ˘· ˘ÂÓÈ˘ ÚÂÓ ‡Â‰ ¨®‚ÈË˜¯ÓÏË Ï˘ ˙ÂÈÂÏÚ·Â ÌÈÙ„· ÔÂÎÒÈÁ ¯˜ÈÚ·© ÈÏÂÈˆÂÂÂ˜
˙„¯Â‰Ï Ì¯Â˙ ‡Â‰ ¨®˙Â„È¯ËÓ ÔÂÙÏË–˙ÂÁÈ˘ ¨‰ÏÈÏ‰ ÚˆÓ‡· ÌÈÒ˜Ù© ¯˙ÂÈ ˙ÂÈÚ‚ÂÙ ÌÂÒ¯Ù
˜·‡È‰Ï ÌÈË˜ ÌÈÓ¯Â‚Ï ¯˘Ù‡Ó ‡Â‰Â ¨˜ÂÂÈ˘‰ ˙ÂÈÂÏÚ ˙„¯Â‰Ï ˙Â„Â‰ ÌÈ¯ˆÂÓ È¯ÈÁÓ
ÌÈ˘‡ ¨ÍÎÏ ¯·ÚÓ Æ˜Â˘· Ú„ÈÓ‰ ˙Ï„‚‰ È„È–ÏÚ ¯˙È‰ ÔÈ· ¨ÌÈÏÂ„‚‰ ÌÈÏÂÙÂÂÓ·
˘È Ï·Ê–¯‡Â„ ‡˘Â· ‰˜È˜ÁÏ ¨ÛÂÒ·Ï ±≤µÆÌÈÈ˜ ‰È‰ ‡Ï ‡Â‰ ÔÎ ‡ÏÓÏ‡˘ ¨Â· ÌÈÈÈÂÚÓ
¨‰ÙÈÎ‡ ÏÚÂÙ· ÂÚÓÈ ‰Ï‡ ˙ÂÈÂÏÚ ÈÎ ‰‡¯ ÌÂÈÎ ÌÈÚˆÂÓ‰ ÌÈÂ‚Ó·Â ¨‰ÙÈÎ‡ Ï˘ ˙ÂÈÂÏÚ
Ô‡ÎÓ ÆÍÎÏ ˙ÂÂÏ‰ ˙ÂÈÏÎÏÎ‰Â ˙ÂÈ˙¯·Á‰ ˙ÂÈÂÏÚ‰ ÏÚ ¨˜ÂÁ‰ ˙ÂÏÈÊ ÌÂ˘Ó Â· ˘È˘ ·ˆÓ
˙‡ ÌÎ ÏÚ ¯È˙Â‰Ï Í‡ Ï·Ê‰–¯‡Â„ Ï˘ ˙ÂÈÏÈÏ˘‰ ˙ÂÚÙÂ˙‰ ˙‡ ÔÒÏ ÍÈ¯ˆ ÔÂ¯˙Ù‰˘

ÆÂ· ÌÈÓÂÏ‚‰ ˙ÂÂ¯˙È‰
ÆÌÈÈ„ÂÁÈÈ ÌÈÈÓÏÂÚ ÌÈÈÈÙ‡Ó ‰Ï ˘È˘ ˙ÈÓÏÂÚ–ÏÏÎ ‰ÈÚ· ‰È‰ Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·
ÏÏ‚· ¯˜ÈÚ· ¨ı¯‡Ï–ıÂÁÓ ÚÈ‚Ó˘ Ï·Ê‰–¯‡Â„ Ûˆ˘ ˙‡ ¯Â˙Ù˙ ‡Ï È‡„ÂÂ· ˙ÈÏ‡¯˘È ‰˜È˜Á
¨ÂÈ‡¯˘ ÈÙÎ Æ‰ÏÂ„‚ ˙ÂÚÓ˘Ó ˘È ˙ÈÏ‡¯˘È‰ ‰˜È˜ÁÏ ¨˙‡Ê ÌÚ ±≤∂Æ‰ÙÈÎ‡ Ï˘ ˙ÂÈÚ·

                                            

http://www.nrg.co.il/online/10/–· ˘È‚ ®≤∞∞¥ ¯·Óˆ„© ¢Ì‡ÙÒÓ È˙È˜¢ ¯Â˘· ‰˜È·ˆ ±≤µ
Æ®≤Æ≥Æ≤∞∞µ© ART/836/091.html

ÈÎ‰ ¯·„‰Â ¨˜ÂÁ‰ ˙‡ ÁÒ ÍÈ‡ ¨‰ÙÎÈ ˜ÂÁ‰ ÍÈ‡ ¨‰ÈÚ·· ÂÁ‡ ˙È‚ÂÏÂÎË ‰ÈÁ·Ó¢ ±≤∂
ÌÈÚ˘˙˘Î Ï‡¯˘È ˙È„Ó· ˜ÂÁ ‰˘Ú˘ ‰ÂÂ˘ ‰È‰È ‰Ê ‰Ó ¨˙ÂÈ·ÈË˜Ù‡‰ ˙ÈÁ·Ó ÂÏ ·Â˘Á
ÛˆÂÓ ÍÎ ÏÎ È‡˘ ¯ÎÂÊ ‡Ï È‡ Æı¯‡Ï ıÂÁÓ ÏÏÎ· ‡Â‰ ÌÈÏ·˜Ó ÂÁ‡˘ ¯‡Â„‰Ó ÊÂÁ‡
È‡˘ ‰ÓÓ ÊÂÁ‡ ÌÈÚ˘˙ Æ‰Ê‰ ˜ÂÁ‰ ˙‡ ÏÈÚÙ‡ È‡ ÈÓ „‚ ÆÏ‡¯˘È ˙¯ˆÂ˙Ó Ï·Ê ¯‡Â„·
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‰ÏÂÎÈ ‰È‡ Ï‡¯˘ÈÂ ¨Ï·Ê‰–¯‡Â„ ‡˘Â ˙‡ Ì˙˜È˜Á· Â‚ÈÚ ¯·Î ÌÏÂÚ· ˙Â·¯ ˙ÂÈ„Ó
¯·ÚÓ ±≤∑ÆÏ·Ê–¯‡Â„ ÈÁÏÂ˘Ï ËÏ˜ÓÏ Ï‡¯˘È ˙‡ ÍÂÙ‰Ï ÏÂÏÚ ¯·„‰ ÔÎ˘ ¨¯ÂÁ‡Ó ¯‡˘È‰Ï
¨˙ÂÈÚ·Â ÌÈÈ˘˜ ˙Â¯ˆÂÂÈ‰Ï Ï‡ÈˆËÂÙ Â· ÔÂÓË˘ ¨‰Ê ˘„Á ˜ÂÂÈ˘ ÈÚˆÓ‡ Ï˘ ÂÓÂÈ˜ ÌˆÚ ¨ÍÎÏ
ÌÈÓÂÁ˙· ÂÓÎ ¨ÊÈ¯Î‰Ï ˜˜ÂÁÓ‰ ÏÚ ÈÎ ÂÏ ‰‡¯ Æ˜˜ÂÁÓ‰ Ï˘ ‰¯„Ò‰Â ˙Â·¯Ú˙‰ ·ÈÈÁÓ
‰˜È˜Á‰ Ï˘ È¯„ÂÓ ÔÂÎ„Ú ·ÈÈÁÓ ‰Ê ÌÂÁ˙ Æ‰ÈÂ‡¯ ˙Â‚‰˙‰Ï ˙·˘Á ‰Ó ¨ÌÈ¯Á‡ ÌÈ·¯
¯·ÂÚ˘ ÌÂÈ ÏÎ ÆÌÂÁ˙· ˙Â‚‰˙‰‰ È¯„Ò‰ ˙‡ ÚÂ·˜ÏÂ ·¯Ú˙‰Ï ˜˜ÂÁÓ‰Ó ˘¯Â„Â ¨˙ÈÎ¯ˆ‰
˙‡ ¯È„Ò‰Ï ÌÂ˜Ó ˘ÈÂ ±≤∏¨Ï‡¯˘È· Ï·Ê‰–¯‡Â„ ˙ÚÙÂ˙ Ï˘ ‰˙Â¯·‚˙‰ ÏÚ Â˙Â‡ „ÓÏÓ
ÈÂ¯Ë˜Ï‡‰ ¯‡Â„· ˘Ó˙˘‰Ï ˙ÂˆÂ¯ ˙Ó‡·˘ ¢˙ÂÂ‚‰¢‰ ˙Â¯·Á‰ ˙·ÂËÏ ¢˜Á˘Ó‰ ÈÏÏÎ¢
˙‡ ¯È·‚˙ ‡È‰ ÔÎ˘ ÌÈÎ¯ˆÏ Ì‚Â ˙Â¯·ÁÏ Ì‚ ÌÏ˙˘˙ ÂÊ ÔÈÚÓ ‰˜È˜Á ÆÌÂÒ¯Ù ÈÚˆÓ‡Î
Ï·Ê‰–¯‡Â„ ˙ÈÈÚ· ˙‡ ¯Â˙Ù˙ ‡Ï ˙ÈÏ‡¯˘È ‰˜È˜Á Ì‡ Ì‚ ±≤πÆÌÂÒ¯Ù‰ Ï˘ ˙ÂÈ·ÈË˜Ù‡‰
Â˜ ¯˘ÈÈÏ ˙Ó–ÏÚ ÌÂÁ˙· ÏÂÚÙÏ ÈÏ‡¯˘È‰ ˜˜ÂÁÓ‰ Ï˘ ¯Â¯· Ò¯ËÈ‡ ÂÓÚËÏ ˘È ¨ÈÓÏÂÚ‰
Ï‡¯˘È· ÌÂÒ¯Ù‰ ˜Â˘ Ï˘ ‰ÈÂˆ¯ ˙ÂÁ˙Ù˙‰Ï ‰ÈÂ‡¯ ˙È˙˘˙ ¯ÂˆÈÏ È„ÎÂ ÌÏÂÚ‰ ÌÚ
ÌÂÒ¯Ù‰ ˜Â˘ ˙ÂÁ˙Ù˙‰Â ÈÂ¯Ë˜Ï‡‰ ¯ÁÒÏ ‰ÈÂ‡¯ ˙È˙˘˙ ˙Á‰ ±≥∞ÆË¯ËÈ‡‰ ˙ÂÚˆÓ‡·
‰ÏÎÏÎ‰ ˙‡ ÌÈÚÈÓ‰ ÌÈÓ¯Â‚‰Ó ˜ÏÁÎ ˜˜ÂÁÓ‰ Ï˘ ÂÈÈÚ „‚Ï „ÂÓÚÏ ˙ÂÎÈ¯ˆ ÈÂ¯Ë˜Ï‡‰

Æ˙È¯„ÂÓ‰
                                            

ßÒÓ ÏÂ˜ÂËÂ¯Ù Â‡¯ ¨Ô˙È‡ Ï‡ÎÈÓ ˙ÒÎ‰–¯·Á Ï˘ ÂÈ¯·„ ¢ÆıÂÁ ˙¯ˆÂ˙ ‰Ê Ï·Ê ¯‡Â„· Ï·˜Ó
Æ∂π ‰¯Ú‰ ÏÈÚÏ ¨≥

È¯‰ ¨Ï·Ê ¯‡Â„ ‰·¯‰ ÍÎ ÏÎ ‰ÙÓ ÌÈ¯ˆÈÈÓ ‡Ï ÂÏÈ‡Î ‰‡¯ ‰Ê ¨˜„ˆ·Â ˙Ï‡˘ ¨È˘ ¯·„¢ ±≤∑
Æ¯ÂÊÚÈ ‰Ê˘ ‡È‰ ‰·Â˘˙‰ Æ¯ÂÊÚÈ ‰Ê ‰Ó Ê‡ ¨Ï¢ÂÁÓ ˙Ó‡· ‡Â‰ Ï·˜Ó È‡˘ Ï·Ê‰ ¯‡Â„ ·Â¯
¨‰È‰È ‰‡¯ÎÂ ¨„È˙Ú· ‰È‰È˘ ÌÈÈÂÒÓ‰ ÔÂ¯˙Ù‰ ¨Ï·Ê ¯‡Â„Ï ÔÂ¯˙Ù‰ ¯·„ Ï˘ ÂÙÂÒ·˘ ÔÂÂÈÎÓ
Ì‡Â ¨˙ÈÏ¯„Ù‰ ¨·Ï˘ ‡Â‰˘ ‰ÊÈ‡· ˙È¯·‰ ˙Âˆ¯‡· ‰˜È˜Á Úˆ·˙˙ Ì‡ ÆÈ·ÈËÓ¯Â ÔÂ¯˙Ù ‡Â‰
Â‚¯‡˙È ÌÈ¯·„‰ ¯·„ Ï˘ ÂÙÂÒ· ¨ÌÈ¯·„ ÌÈ¯Â˜Â ¨ÈÙÂ¯È‡‰ „ÂÁÈ‡· ÌÈ¯·„ ÌÈÓ˙ÒÓ ¯·Î
ËÏ˜Ó‰ ˙ÂÈ‰Ï ÍÂÙ‰˙ Ï‡¯˘È˘ ‰¯˜È˘ ÌÈˆÂ¯ ‡Ï ÂÁ‡˘ ‰Ó Æ˙ÂÈÓÂ‡ÏÈ· ˙ÂÓ‡ È„È ÏÚ
„ÂÚ·Â ¨ÍÎ ÔÂ‰ ˙·Ï‰· ‰È‰È ‰Ê˘ ÂÈˆ¯ ‡Ï˘ ÂÓÎ ¨Ï·Ê ¯‡Â„ ÌÈ¯ˆÈÈÓ˘ ‰Ï‡ Ì˙Â‡ Ï˘
ÌÈÁ¯Â· ÂÈÏ‡˘ ÌÂ˜Ó‰ ¯Â˙· ÒÙ˙È˙ Ï‡¯˘È˘ ÌÈˆÂ¯ ‡Ï ÂÁ‡ ¨ÈÂÒÈÓ ˙ÈÁ·Ó ÌÈ¯·„ ‰ÓÎ
‰¯Â˜˘ ‰Ó ÌÚ Â˜ Â˙Â‡· ¯ÂÓ˘Ï ÌÂ˜Ó ˘È ÔÎÏ ÆÌÏÂÚ‰ ¯‡˘ ˙‡ Ï·Ê ¯‡Â„· ÌÈˆÈˆÙÓÂ
ÔÂ¯Â„ Ï˘ ÂÈ¯·„ ¢ÆÈÂÂÈÎ Â„ ˜Á˘Ó Ì‰ ‰Ï‡‰ ÌÈ¯·„‰ ÈÎ ¨˙‡Ê‰ ‰·ÈÒ‰Ó ÂÏÂ ÌÏÂÚ·

ÆÌ˘ ¨ÈÏ‡¯˘È‰ Ë¯ËÈ‡‰ ÔÂ‚¯‡ Ï˘ ‰Ï‰‰‰ ¯·Á ¨ÈÂÓ˜˘
ÏÚ ÁÂÂÈ„ÏÂ ÔÂÈ„Ï ‰·˘ „ÁÂÈÓ‰ ¯ÂÊÈ‡Ï ˙˘‚Ï Ô˙È ¨‰ÈÚ·‰ ˙ÂˆÈÙ Ï˘ ‰˘ÁÓ‰ Ì˘Ï ±≤∏
http://www.ynet.co.il/home/1,7340,L- ∫¢Ï·Ê· ÌÈÏÙËÓ¢ ‡¯˜‰ Ynet ¯˙‡· ‡˘Â‰
±∂–· Í¯Ú˘ ÒÎ ˙‡¯˜Ï ‰ÙÈÁ ˙ËÈÒ¯·ÈÂ‡· Ì˜Â‰˘ ¯˙‡ Â‡¯ ÔÎ–ÂÓÎ Æ1916,00.html

Æ®µÆ¥Æ≤∞∞µ© http://law.haifa.ac.il/events/event_sites/spam/ ∫≤∞∞¥ ¯·Óˆ„·
Æ¥∑ ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Â‡¯ ±≤π

¯ÁÒÓ Ï˘ ÂÓÂÈ˜Ï ˙È˙˘˙Î ‰Ùˆ‰‰ È˜ÂÁ· ÏÙËÏ Í¯Âˆ· ÔÂÈ„‰ ˙‡ ¨‰‡ÂÂ˘‰ Ì˘Ï ¨Â‡¯ ±≥∞
®≤©‡ ËÙ˘Ó È¯Ú˘ ¢ÈÂ¯Ë˜Ï‡ ¯ÁÒÓÏ ˙ÈËÙ˘Ó ˙È˙˘˙¢ ÌÈ‚Â· ßÁ ¯ÂË˜ÈÂ Ïˆ‡ ÈÂ¯Ë˜Ï‡
¯Â˘· ‰˜È·ˆ Ì‚ Â‡¯ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„· ÌÂÒ¯Ù Ï˘ ˙ÂÈÓÈËÈ‚Ï‰ ÔÈÈÚÏ Æ± ¨®Á¢˘˙©
http://www.nrg.co.il/online/10/ART/–· ˘È‚ ®≤∞∞µ ÏÈ¯Ù‡© ¢Ò‚Ó ‰Ù˘ÎÓ‰ Ë˜ÈÂ¯Ù¢

Æ®±µÆ¥Æ≤∞∞µ© 919/517.html
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˙ÈÏÈËÒ¯Âe ‰˘ÈÓ‚ ‰˜È˜Á — ÏÚ‰–ÔÂ¯˜Ú Æ≤

È˙˜È˜Á ÔÂ¯˙Ù ÏÎ Ï˘ Â·ÈÏ–·Ï ¨˙ÂÁÙÏ ÂÓÚËÏ ¨ÂÈ‰ ¨¢ÏÚ–ÔÂ¯˜Ú¢ ÂÈ˙¯„‚‰˘ ¨‰Ê ÔÂ¯˜ÈÚ
ÌÚ „„ÂÓ˙‰Ï ˙Ó–ÏÚ Æ˙Â˙˘Ó ˙ÂÈÚ·‰Â ‰˙˘Ó ‰È‚ÂÏÂÎË‰ ¨ÌÈ˙˘Ó ÌÈÓÊ‰ Æ‰È‚ÂÒ·
ÂÓˆÚ ˙‡ ˜Â„·Ï Ò¯‚Â˜‰ ˙‡ ·ÈÈÁÓ ˙È¯·‰–˙Âˆ¯‡· ˜ÂÁ‰ Æ˙Ó„˜˙Ó ‰˜È˜Á ‰˘Â¯„ ¨‰Ï‡

 ±≥≤ÆÂ·ÈÏ Ï‡ ÌÂÁ· ıÓ‡Ï ÈÏ‡¯˘È‰ ˜˜ÂÁÓ‰ ÏÚ˘ ÔÂ¯˜ÈÚ Â‰Ê ±≥±ÆÌÈÈ˙˘ ¯Á‡Ï
‰È‰ ˙ÈÓÊÂ ‰˘ÈÓ‚ ‰˜È˜Á ¨˙È˘‡¯ ÆÌÈÈ¯˜ÈÚ ÌÈ˜ÂÓÈ ‰˘ÂÏ˘· Ô‚ÂÚÓ ‰Ê ÔÂ¯˜ÈÚ
‰ÚÈ‚Ù ‰·ÂÁ· ˙ÓÂË Ï·Ê‰–¯‡Â„ ÈÁÏÂ˘ „‚ ‰˜È˜Á ÏÎ ¨ÂÈ‡¯ ¯·Î˘ ÈÙÎ Æ¯˙ÂÈ ˙È˙„ÈÓ
ÏÎ ˙Â‡ÈˆÓÏ ‰˙Ó‡˙‰ ˙‡ ÔÁ·˙ ¯˘‡Â ¨‰˘ÈÓ‚ ‰È‰˙˘ ‰˜È˜Á ÆË¯Ù‰ Ï˘ ˙ÂÈ˙˜ÂÁ ˙ÂÈÂÎÊ·
ÚÈ‚È Ì‡ ˙ÂÈ˙„ÈÓ‰ ÈÁ·Ó ˙˘ÂÏ˘· „ÂÓÚÏ ˜ÂÁÏ ¯˘Ù‡˙Â ˙È˙„ÈÓ ‰È‰˙ ¨·Âˆ˜ ÔÓÊ–˜¯Ù
¯·Î˘ ÈÙÎ Æ˙È‚ÂÏÂÎË ‰ÈÁ·Ó ¯˙ÂÈ ÔÂÎ ÂÈ‰ ‰Ê ÔÂ¯˙Ù ¨˙È˘ ÆËÙ˘Ó‰–È˙· Ï˘ ‰ÈÁ·Ï
‰ÚÙÂ˙‰ ÌÚ ˙Â„„ÂÓ˙‰ Ï˘ ˙ÂÈ¯˘Ù‡ ÌÈÎ¯„ ‰·ÂÁ· ˙ÓÂË ‰È‚ÂÏÂÎË‰ ˙ÂÁ˙Ù˙‰ ¨ÂÈ‡¯
˙ÂÁÂÎ È„È–ÏÚ ¯˙ÂÈ ÏÈÚÈ ÔÂ¯˙ÙÏ ÏÈ·ÂÈ˘ ¨ÈÂ‡¯ È‚ÂÏÂÎË ‰ÚÓ ±≥≥Æ‰Ï ÔÂ¯˙Ù ˙‡ÈˆÓÂ

                                            

ÆCan Spam Act of 2003, supra note 48, Sec. 10, at p. 19 ∫Â‡¯ ±≥±
ÌÈ‡˙Ó ÂÈ‡ ÈÏÂ‡˘ ¨È‡˜È¯Ó‡‰ ÔÂ‚Ó‰ ˙‡ ‡˜ÂÂ„ ıÓ‡Ï ÌÂ˜Ó ‰‡Â¯ ÈÈ‡ ÈÎ ÔÈÈˆÏ ·Â˘Á ±≥≤
‰·Á¯ ˙ÂÎÓÒ ˙ÂÚˆÓ‡· Ì‚ ˘ÈÓ‚ ÔÂ¯˙Ù ¯ÂˆÈÏ Ô˙È Æ˙ÈÏ‡¯˘È‰ ˙È˙˜È˜Á‰ ‰¯ÈÂÂ‡Ï

Æ‰¯ÂÓ‡‰ ‰¯ËÓ‰ ˙‡ ÌÈ˘‚˙˘ ˙¯Á‡ Í¯„ ÏÎ· Â‡ ‰˘Ó–˙Â˜˙ ÔÈ˜˙‰Ï
ÌÈ‡ ÌÈ¯·„‰ ¨˙‡Ê ÌÚ ÆÔ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ±± „Ú µ ˙Â¯Ú‰ ÏÈÚÏ Â‡¯ ¨‰Ó‚Â„ Ì˘Ï ±≥≥
¨‰ÚÙÂ˙‰ ˙‡ ¯ÂˆÚÏ ÁÈÏˆ˙ ÔÎ‡ ‰È‚ÂÏÂÎË‰˘ ÁÂË· ‡Ï ÏÏÎ ÆÌÂÈÎ ‰˜È˜Á‰ ˙‡ ÌÈÚÂÓ
ÆÌ‰Ï˘Ó ˙ÂÈÚ· ÌÈ¯ˆÂÈ ÌÈÈ‚ÂÏÂÎË‰ ˙ÂÂ¯˙Ù‰Ó ˜ÏÁ ¨±± ‰¯Ú‰· ÏÈÚÏ ÂÈÈˆ ¯·Î˘ ÈÙÎÂ
ÔÂÏ˘Î ¨·¯˜· ˙ÂÁÏˆ‰ ∫Ï·Ê ¯‡Â„Ó ‰‚‰Ï ˙ÂÈ‚ÂÏÂÎË¢ ÈÂÓ˜˘ ÔÂ¯Â„ Â‡¯ ‰Ê ÔÈÈÚÏ
‰ÙÈÁ ˙ËÈÒ¯·ÈÂ‡· Í¯Ú˘ ¢øÏ·Ê Â‡ ¯‡Â„¢ ÔÂÈÚ–ÌÂÈ· ‰‡˘È˘ ‰‡ˆ¯‰ ¢ø‰Î¯ÚÓ·
˙ÂÁÂÓ¢ ∫http://law.haifa.ac.il/events/event_sites/spam/–· ˘È‚ ¨±∂Æ±≤Æ≤∞∞¥–·
‰ÊÎ ¯‡Â„ ·È‚‰Ï ÌÈ¯˜·Ï ˙Â˘„Á ÌÈÎ¯„ ˙‡ÈˆÓ· ÌÈ˜ÒÂÚ ¨˙È‚ÂÏÂÎË ¨ÌÈÈ˙¯ÈˆÈÂ ÌÈÙÈ¯Á
˙ÂÁÂÓ‰ ·ËÈÓ ¨„‚Ó Æ˙ÂÂ˘‰ ÔÂÈÒ‰Â ‰ÚÈÓ‰ ˙ÂÎ¯ÚÓ ÏÚÓ ÛÂÏÁÈ˘ ÍÎ ¨ÂÈ˙Â·È˙Ï
‰ÈÓ„˜‡ È˘‡ ¨Ë¯ËÈ‡‰ Ï˘ ‰È˜˙‰ ÔÂ‚¯‡ ¨¯˙È‰ ÔÈ· — ÔÂ‚˙Ó‰ „ˆ‰ ÔÓ ÌÈÈ‚ÂÏÂÎË‰
¯‡Â„ ˜ÏÒÏÂ ÔÒÏ ˙ÂÓÎÁÂ˙Ó ˙ÂËÈ˘ ÌÈÁ˙ÙÓÂ ‰ˆÚ ÌÈÒÎËÓ — ˙Â·¯ ‰È‚ÂÏÂÎË ˙Â¯·ÁÂ
˙Â˜ÓÁ˙‰‰Â ‰‡ÂÂÒ‰‰ ¨ÁÂÏ˘Ó‰ ÈÚˆÓ‡ ¯˘‡Î ¨˙Î˘Ó˙Ó ˙Â„„ÂÓ˙‰ ‡È‰ ‰‡ˆÂ˙‰ ÆÏ·Ê
˙Î¯ÚÓ ÂÈ„È·˘ ˙ÂÈ‰ ¨„ÈÓ˙Ó ¯ÒÁ· ‡ˆÓ ÔÂ‚˙Ó‰ „ˆ‰ ÆÌÂÈÏ ÌÂÈÓ ÌÈÏÏÎ˙˘Ó ÈÂÏÈ‚Ó
‰· È‚ÂÏÂÎË ÈÂÈ˘ ÏÎ˘Â ¨‰˘ ≥∞ Í˘Ó· ‰Á˙Ù˙‰˘ ¨Ë¯ËÈ‡‰ ˙˘¯ Ï„Â‚Î ‰Ï„Â‚˘ ¯‡Â„
‰˜ÂÏÁÓÂ ¨ÌÈÈÓÊ ÌÈ·‡˘ÓÓ ¨˙Â˘ÈÓ‚Ó ‰‰ ¨Â˙ÓÂÚÏ ¨Û˜Â˙‰ „ˆ‰ ÆÏÂ‡˘Î ‰˘˜
ËÚÓÎ ‡È‰ „ÈÁÈ ¯‡Â„ ¯·„ ÁÂÏ˘Ó Ï˘ ˙ÈÏÂ˘‰ ˙ÂÏÚ‰© ˙ÂÈÂÏÚ Ï˘ ˙ÈÏ‡ÂÈˆ¯ÂÙÂ¯ÙÒÈ„
·Â¯·Â ¯ÈÚˆ ÏÏÎ Í¯„· ¨ÛÒÂ Ì„‡ Ì˜ ¯˜Â· ÏÎ· ¨ÔÈÈ„ÚÂ Æ®Ô·¯Â˜‰ ÏÚ ‰ÏÁ ‰˘ÚÓÏÂ ¨ÒÙ‡
¨˙Â˜ÒÓ‰ ÆÆÆ‰ÈÚ·Ï È·ÈËÓÈËÏÂ‡‰ È‚ÂÏÂÎË‰ ÔÂ¯˙Ù‰ ÂÈ„È·˘ ÚÎÂ˘Ó‰ ¨˜È¯·Ó ÌÈ¯˜Ó‰
ÌÈÂÂÈÎ‰ ˙‡ ˙ÂÂ˙‰Ï ‰Ò Æ˙Â„„ÂÚÓ È¯Ó‚Ï ÔÈ‡ ¨‰‡ˆ¯‰‰ ˙¯˙ÂÎÓ „ÂÓÏÏ Ô˙È˘ ÈÙÎ
Ô˙ÈÈ ‡Ï ‰Ê ÔÂ¯˙Ù ¨‰‡¯‰ ÏÎÎ ªÏ·Ê‰ ¯‡Â„ ˙ÈÈÚ· Ï˘ È˘ÚÓ ÔÂ¯˙ÙÏ ÌÈÈ¯˘Ù‡‰

¢Æ‡„È¯‚ ÌÈÈ‚ÂÏÂÎË ÌÈÚˆÓ‡·
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ÏÚÓ Æ˙È˙˜ÂÁ ‰ÈÁ·ÓÂ ˜˜ÂÁÓ‰ Ï˘ ˙Â·¯Ú˙‰‰–È‡ ˙ÈÁ·Ó ¯˙ÂÈ ÈÂ‡¯ Ì‚ ÈÏÂ‡ ‰È‰È ¨˜Â˘‰
‰·‰ ˜¯ Æ‰‡ˆÂ˙‰ ÔÁ·Ó· „„ÓÈÈ Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ÔÂ¯˙Ù ÏÎ˘ ÌÈÈ·Ó ÂÏÂÎ ¨ÏÎÏ
Â¯˘Ù‡È ¨¯„‚ÂÓ ÔÓÊ–˜¯Ù ¯Á‡Ï ¯Á·‰ ÔÂ¯˙Ù‰ Ï˘ ˙ÈÓˆÚ ‰ÈÁ·Â ¨‰Ê ÔÂ¯˜ÈÚ Ï˘ ‰ÓÙ‰Â
ÔÓÂË „È˙Ú‰˘ ˜ÙÒ ÔÈ‡ Æ˙ÈÏ‡¯˘È‰ ˙Â‡ÈˆÓÏ Â˙Ó‡˙‰ ˙‡Â ˜ÂÁ‰ Ï˘ Â˙ÂÏÈÚÈ ˙‡ ˜Â„·Ï
˙ËÈÏ˜Ï Á˙Ù ¯È‡˘‰Ï ·Â˘Á ÆÏ·Ê‰–¯‡Â„ Ï˘ ‰ÈÚ·‰ ÔÂ¯˙ÙÏ ˙ÂÙÒÂ ˙ÂÈÂ¯˘Ù‡ Â·ÂÁ·
ÆÌ˙ÚÙ˘‰Â Ì˙ÁÏˆ‰ Ï˘ ‰˜È„·Â ‰ÈÁ· ¯Á‡Ï ¨ÈÏ‡¯˘È‰ ËÙ˘Ó‰ ÍÂ˙ Ï‡ ‰Ï‡ ˙ÂÂ¯˙Ù
˘È ÔÎÏÂ ¨˙È‚ÂÏÂÎËÂ ˙È˙˜È˜Á ˙È˙˘˙ ˘Â¯„È ‡Â‰ ¨‰ÊÎ ÔÂ¯˙Ù ‡ˆÓÈÈ ÔÎ‡ Ì‡ ÈÎ ‰‡¯
ÆËÏÁÂÓ‰ ÔÂ¯˙Ù‰ ˙‡ÈˆÓÏ „Ú Â˙ÓÈÁ˙ÏÂ ·ˆÓ‰ ·ÂˆÈÈÏ ÈÓÊ ÔÂ¯˙Ù ˙ÓÈÈ˜‰ ‰˜È˜Á· ˙Â‡¯Ï
˜ÏÁ Æ‰ÓÓ ÌÏÚ˙‰Ï ÔÈ‡˘ ˙ÓÈÈ˜ ‰„·ÂÚ ÂÈ‰ Ï·Ê‰–¯‡Â„ ÌÂÈÎ ¨ÍÎÏ ¯·ÚÓ
¯˘Ú Â‡ ˘ÓÁ ¨Ú·¯‡ ÈÙÏ ÂÓ˘ÂÈ ÂÏÈ‡ ÌÈÈÂˆÓ ˙ÂÈ‰Ï ÌÈÏÂÎÈ ÂÈ‰ ÌÈÚˆÂÓ‰ ˙ÂÂ¯˙Ù‰Ó
ÔÎÓ–¯Á‡Ï ˜¯Â ¨˙Ê‡Ó ˙ÈÓÊ ˙ÂÏÈÚÙ ˘¯„È˙˘ ÏÂÎÈ ¨ÌÂÈÎ ‰ÚÙÂ˙‰ ˙ÂˆÈÙ ÁÎÂÏ ÆÌÈ˘

Æ˙ÈË¯Â‡È˙ ‰ÈÁ·Ó ¯˙ÂÈ ÔÂÎ ÔÂ¯˙ÙÏ ¯Â·ÚÏ ÌÂ˜Ó ‰È‰È

ÂÏÂÎ ¯È˘È‰ ˜ÂÂÈ˘‰ ÌÂÁ˙Ï ‰˜È˜ÁÓ ˜ÏÁÎ ÔÂ¯˙Ù Æ≥

Ï˘ ˙¯·‚˙Ó‰ ‰ÚÙÂ˙‰ ÔÓ ˜ÏÁ ‡Â‰ Æ˙„„Â·Ó Â‡ ˙È˙„Â˜ ‰ÈÚ· ÂÈ‡ Ï·Ê‰–¯‡Â„
¨˜ÂÂÈ˘‰ ˙ÂÈÂÏÚ ˙‡ ÂÈÏ‡ ‰¯È·ÚÓÂ ¨„Á‡ „ˆÓ ¨Ë¯Ù‰ ˙ÂÈË¯Ù ÏÚ ˙ÓÈÈ‡Ó ¯˘‡ ¨¯È˘È ˜ÂÂÈ˘
˙ÂÎÈ¯ˆ ‰Ê ¯Ó‡ÓÓ ˙ÂÏÂÚ‰ ˙Â˜ÒÓ‰ ÈÎ ÂÏ ‰‡¯Â ¨‰Ó‚Â„ ˜¯ ‡Â‰ Ï·Ê‰–¯‡Â„ Æ¯Á‡ „ˆÓ
¯˘‡ ¨Ô‡Î ÌÈ‚ˆÂÓ‰ ˙ÂÂ¯˜Ú‰ ˙‡ ÆÈÙÈˆÙÒ‰ ÌÂÁ˙‰ ˙¯„Ò‰Ï ¯·ÚÓ ‰·¯‰ Ú¯˙˘‰Ï
Ï˘ ‰ÚÙ˘‰‰ ÏÚÂ ‰È‚ÂÏÂÎË‰ ÔÈ·Ï ËÙ˘Ó‰ ÔÈ·˘ ÒÁÈ‰ ÏÚ ÈÏÏÎ ÔÙÂ‡· ÌÈÎÈÏ˘Ó
‰·¯‰· ·Á¯ ÌÂÁ˙Ï Ì˘ÈÈÏ ÍÈ¯ˆÂ Ô˙È ±≥¥¨ÌÈÓÈÈ˜‰ ÌÈÈ„‰ ÏÚ ˙ÂÈ‚ÂÏÂÎË‰ ˙ÂÈÂÁ˙Ù˙‰‰

ÆÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ Ï˘ ¯ˆ‰ ÌÂÁ˙‰ ÔÓ
ÌÚ ˜˜ÂÁÓ‰ Ï˘ Â˙Â„„ÂÓ˙‰Ó ˜˙ÂÓ ‰È‰È Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ÔÂ¯˙Ù‰˘ ¯ÂÒ‡ ÔÎÏ
‰ÚÙÂ˙Ï ÈÂ‡¯ ÔÂ¯˙Ù ‚ÈˆÈ ˜˜ÂÁÓ‰˘ ÈÂ‡¯ ÈÎ ÈÏ ‰‡¯ Æ‰˙ÂÏÏÎ· ¯È˘È‰ ˜ÂÂÈ˘‰ ˙ÈÈÚ·
˜ÂÂÈ˘‰ ÈÎ¯„ ÔÈ· ÔÊ‡Ï ¯˘Ù‡È ‰ÊÎ ÔÂ¯˙Ù Æ¯È˘È‰ ˜ÂÂÈ˘‰ ÈÎ¯„ Ï˘ ÈÏÏÎ ÔÂÊÈ‡Ó ˜ÏÁÎ
ÆÌÈË¯Ù‰ ÏÚ ‰‚‰‰ ÔÈ·Ï Ì˙ÏÂÎ¯Ó ˙‡ ÌÒ¯ÙÏ ÌÈ˜ÂÂ˘ÓÏ ¯˘Ù‡Ï ÔÂˆ¯‰Â ˙ÂÂ˘‰
ÂÈ‰ Ï·Ê–¯‡Â„· Ô‡Î Í¯Ú‰ ÔÂÈ„‰ ÈÎ ÔÎ˙ÈÈÂ ¨ÌÈ·¯Â ÌÈ˘„Á ˜ÂÂÈ˘ ÈÚˆÓ‡ ÌÂÈÎ ÌÈÁ˙Ù˙Ó

                                            

Æ‰˙Â‡ Â·ÈÁ¯‰ ÌÈÈ‚ÂÏÂÎË‰ ÌÈ˘Â„ÈÁ‰˘ ‰ÚÙÂ˙ ‡Ï‡ ¨‰˘„Á ‰ÚÙÂ˙ ÂÈ‡ Ï·Ê–¯‡Â„ ¨¯ÂÓ‡Î ±≥¥
Instant ¨SMS Ï˘ ¯˙ÂÈ ·Á¯ ÔÂÂÈÎÏ ‰ÚÙÂ˙‰ ˙‡ ·ÈÁ¯‰Ï ÂÎÈ˘ÓÈ ˙ÂÈÂÁ˙Ù˙‰‰ ÈÎ ‰‡¯
ÌÈ¯ˆÂÈ‰ ˙ÂÈÂÎÊ ÈÈ„· ÏÏÂÁ˙‰˘ ËÏÁÂÓ‰ ÈÂÈ˘Ï ˙‡Ê ˙ÂÓAŸÏ Ô˙È Æ„ÂÚÂ Messaging

‰Ê ÌÂÁ˙· ‰˙˘Ú˘ ‰˜È˜Á‰ Ï˘ ‰ÚÙ˘‰‰Ó „ÂÓÏÏÂ ¨‰È‚ÂÏÂÎË‰ ˙ÂÁ˙Ù˙‰ ˙Â·˜Ú·
‰˜È˜Á ‰¯ˆÈ „ˆÈÎ ˙Â‡¯Ï Ô˙È ¨˙ÂÈÂ˘‡¯‰ ‰È˙Â¯ËÓÏ ‰˙Â‡ ÌÈÂÂ˘Ó ¯˘‡Î ¨Ë¯Ù· ÆÌÏÂÚ·
ÌÈ¯ˆÂÈ ˙ÂÈÂÎÊ Ï˘ ˙ÈÓˆÚ ‰¯„Ò‰¢ Ô¯Â˜–ÔÈ˜Ï‡ ‰·È ‰Ê ÔÈÈÚÏ Â‡¯ Æ˙Â·Á¯ ˙ÂÈÚ· ÂÊ
Lawrence Lessig Free Culture ∫Ì‚ Â‡¯ Æ≥±π ®·¢Ò˘˙© · ËÙ˘Ó ÈÏÚ ¢Ú„ÈÓ‰ Ô„ÈÚ·
„ÁÂÈÓ·Â ¨(March 2004) available at http://free-culture.org/freecontent (2.3.2005)

Æ"Property" — ±∞ ˜¯Ù ˙‡
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˙Â˘·ÂÎ ˙ÂÙÒÂ ˙ÂÈ‚ÂÏÂÎËÂ Instant Messaging ¨SMS Æ¢È„Ó ¯ÁÂ‡Ó¢ ˙ÓÈÂÒÓ ‰„ÈÓ·
‰·ÈË˜¯È„‰ ¨ÂÈ‡¯˘ ÈÙÎ ±≥µÆÌÈÈ‡ÓÂ È„¯ÂË ˜ÂÂÈ˘ ÈÚˆÓ‡Î Ï·Ê‰–¯‡Â„ Ï˘ ÂÓÂ˜Ó ˙‡
Ì‚ ˙Â˘ÚÏ ˙ÂÚÈˆÓ ÍÎÂ ¨„Á‡ ÛÈÚÒ ˙Á˙ ¯È˘È‰ ˜ÂÂÈ˘‰ ÈÚˆÓ‡ ÏÏÎ ˙‡ ‰¯È„ÒÓ ˙ÈÙÂ¯È‡‰
ÍÈ¯ˆ È˙˜È˜Á ÔÂ¯˙Ù ÏÎ˘ ˜ÙÒ ÔÈ‡ ±≥∂Æ˙„ÁÂ‡Ó‰ ‰Úˆ‰‰Â ˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ‰Úˆ‰‰
‡Ï· ÌÈÂÎ ˙ÂÈ‰Ï Â¯ÓÈÈ˙È˘ ˙ÂÂ¯˜Ú ·Èˆ‰ÏÂ ¨¯˘Ù‡‰ ÏÎÎ „È˙Ú ÈÙ ˙ÂÙˆÏ ˙ÂÒÏ

 ±≥∑Æ˜ÂÂÈ˘‰ Í¯ÂˆÏ ˘Ó˘È˘ È‚ÂÏÂÎË‰ ÈÚˆÓ‡· ˙ÂÏ˙
¯ˆ·˘ ÌÈÓ¯Â‚ ¨‰˙ÂÎÊ· ÆÌ‰Ï˘ ˙ÂÏÂÊ‰ ‡Â‰ ÂÏÏ‰ ÌÂÒ¯Ù‰ ÈÚˆÓ‡ Ï˘ ÏÂ„‚‰ ÔÂ¯˙È‰
‰È‡ ˙È˙ÂÎ˘‰ ‰¯ÙÒÓ‰ Æ˙‡Ê ˙Â˘ÚÏ ˙ÚÎ ÌÈÏÂÎÈ Ì‰Ï˘ ˜ÒÚ‰ ˙‡ ÌÒ¯ÙÏ ÌÂÈ‰ „Ú Ì‰Ó
¯‡Â„ ˙ÁÈÏ˘ ‰ÓˆÚÏ ˙Â˘¯‰Ï ‰ÏÂÎÈ ‡È‰ Ï·‡ ¨ÌÈÂÏÚ ˙ÒÙ„‰ ‰ÓˆÚÏ ˙Â˘¯‰Ï ‰ÏÂÎÈ
„Á‡ ÏÎ ÏÚ Â‡© ÈÂ¯Ë˜Ï‡ ¯‡Â„ Ï˘ ÈÓÂÒ¯Ù‰ ÈÏÎ‰ ÏÚ ÏÎ˙Ò Ì‡ ÆÈÓÂÒ¯Ù ÈÂ¯Ë˜Ï‡
ÌÈË˜ ÌÈ˜ÒÚÏ ¯˘Ù‡Ï È„Î ÂÓÂÈ˜· ÌÈˆÂ¯ ÂÁ‡˘ ‰‡¯ ¨®ÌÈ˘È„Á‰ ÌÈÈ˜ÂÂÈ˘‰ ÌÈÏÎ‰Ó
ÌÈË˜‰ ÌÈ˜ÒÚÏ ˙¯˘Ù‡Ó ÌÂÒ¯Ù‰ ˙ÂÈÂÏÚ ˙˙ÁÙ‰ ±≥∏ÆÌÂÈ‰ „Ú Ì‰Ï ÂÈ‰ ‡Ï˘ ÌÂÒ¯Ù ÈÎ¯„
ÈÂ‡¯ ¨Â¯Ó‡ ¯·Î˘ ÈÙÎ ÆÌÈÏÂ„‚‰ ÌÈÏÂÙÂÂÓ‰ ÌÚ ÂÏÈÙ‡ ¯˙ÂÈ ‰·ÂË ‰¯Âˆ· ˙Â¯Á˙‰Ï
˙Â·¯ ÌÂ¯˙Ï ÈÂ˘Ú ¯·„‰˘ ÔÂÂÈÎÓ ÈÂ¯Ë˜Ï‡ ¯ÁÒÓÏ ˙ÈËÙ˘Ó ˙È˙˘˙ ¯ÂˆÈÈ ˜˜ÂÁÓ‰˘

 ±¥∞∫ÂÏÏ‰ ÌÈ¯·„‰ ˙‡ ÍÎ ÏÚ Â¯Ó‡ ¯Á‡ ÌÂ˜Ó· ±≥πÆ‰ÏÎÏÎÏ

                                            

ÏÈÚÏ ¨‰ˆÚÂÓ‰ Ï˘ ‰˘È‰ ˜ÂÁ‰–˙Úˆ‰· Æ˙Â˘È ˙ÂÈ‚ÂÏÂÎË ÌÚ Ì‚ „„ÂÓ˙‰Ï ˘È˘ ÔÎ˙ÈÈ ±≥µ
˙ÂÈ˙È·‰ ¯‡Â„‰ ˙Â·È˙· ÚÈÙÂÓ˘ ¢ÏÈ‚¯¢ Ï·Ê–¯‡Â„Ï ˙˘¯ÂÙÓ ˙ÂÒÁÈÈ˙‰ ˙ÓÈÈ˜ ¨±≤ ‰¯Ú‰
ÌÂÁ˙Ï ¯˙ÂÈ ÏÏÂÎ ¯„ÒŒ‰ ¯ÂˆÈÏ ÊÙ–˙ÂÓ„Ê‰ ‰È‰ ÂÊ ÔÈÚÓ ‰˜È˜Á˘ ÔÂÂÈÎÓ ¨˙‡Ê ÆÂÏ˘

ÆÈ‚ÂÏÂÎË‰ ˜¯ ‡ÏÂ ¨ÂÏÂÎ ¯È˘È‰ ˜ÂÂÈ˘‰
¯ÂˆÈÏ ‰·ÂÁ‰ ˙ÏËÂÓ ˜˜ÂÁÓ‰ ÏÚ ÆÈÂˆ¯‰ ÔÂ¯˙Ù‰ ‰Ê ÔÈ‡ Â˙Ú„Ï ÈÎ ÔÈÈˆ ·‚‡–˙¯Ú‰· ±≥∂
‡È·Ó ÂÈ‡ „ÈÁ‡ ÔÂ¯˙Ù ÆÌÒ¯ÙÏ ˙ÏÂÎÈ‰Â ¯ÁÒÓ‰ ˙ÓÈ¯Ê ÔÈ·Ï Ë¯Ù‰ ÏÚ ‰‚‰‰ ÔÈ· ÔÂÊÈ‡
ÈÂ‚Ó ˙‡ ÚÂ·˜Ï Â‡Â·· ÏÂ˜˘Ï ˜˜ÂÁÓ‰ ÏÚ˘ ÌÈÈÂ‡¯‰ ÌÈÏÂ˜È˘‰ ÏÏÎ ˙‡ ÈÂËÈ· È„ÈÏ
Ï„ÂÓ Ì‰Ï ÌÈ‡˙‰Ï ÌÈˆÂ¯ ÂÈÈ‰˘ ÌÈÓÈÂÒÓ ˜ÂÂÈ˘ ÈÚˆÓ‡ ˘È ÈÎ ‰‡¯ ÆÌÈ¯˙ÂÓ‰ ˜ÂÂÈ˘‰
¯˘Ù‡È ÌÈÏ„ÂÓ Ï˘ ‰Ê ·ÂÏÈ˘ Æ˘‡¯Ó ‰ÓÎÒ‰ ‡ÏÏ Ì‚ ‰ÈÈÙ ¨Ï˘ÓÏ ¨¯˘Ù‡È ¯˘‡ ¨‰Â˘

Æ‰·Á¯ ‰ÈÈ‡¯· ˙ÊÂ‡ÓÂ ˙ÏÏÂÎ ˙È˜ÂÂÈ˘ ˙È˙˘˙ ¯ÂˆÈÏ
¯ÂÂÈ„‰¢ Â‡ — ¯È˘È‰ ˜ÂÂÈ˘‰ ‡˘Â ˙‡ ‡ÈˆÂ‰Ï ÈÂ‡¯ ÈÎ ÂÏ ‰‡¯ ÈÎ ÔÈÈˆ ·‚‡–˙¯Ú‰· ±≥∑
˜ÂÁ ‰Ê ‡˘ÂÏ „ÁÈÈÏ Ô˙È Æ˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ ÍÂ˙Ó — ÌÂÈÎ ‡¯˜ ‡Â‰˘ ÈÙÎ ¨¢¯È˘È‰
„È¯Ù‰Ï ˘È Æ±∞≥ ‰¯Ú‰ ÏÈÚÏ ¨ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁ ˙Ó‚Â„ ¨ÌÈ¯Á‡ ÌÈ˜ÂÁÏ ÂÒÈÎ‰Ï Â‡ „¯Ù
¨˙ÂÈË¯Ù‰ ˙‚‰ ˜ÂÁ· ÌÈ¯„ÒÂÓ ˙ÂÈ‰Ï ÌÈÎÈ¯ˆ ÔÎ‡˘ ¨Ì„‡ ÏÚ Ú„ÈÓ ˙‚˘‰ Ï˘ ÌÈ‡˘Â ÔÈ·
‰Ó ÏÎ Â·˘ ¨SMS Â‡ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ÔÂ‚Î ÌÈÚˆÓ‡· ¯˜ÈÚ· ¨¯È˘È ˜ÂÂÈ˘ ÔÈ·Ï
ÔÂÙÏË ¯ÙÒÓ Â‡ ˙·Â˙Î ¨¯ÓÂ‡ ‰ÂÂ‰© Ì„‡‰ ÏÚ „Á‡ Ú„ÈÓ Ë¯Ù ‡Â‰ ÂÏ ˜Â˜Ê ˜ÂÂ˘Ó‰˘
ÂÈÂ‰ÈÊÏ ÏÈ·ÂÓ ÂÈ‡ ‡Â‰˘ ÔÂÂÈÎÓ ˙ÂÈË¯Ù· ‰ÚÈ‚Ù ÂÓˆÚÏ˘Î ‰ÂÂ‰Ó ÂÈ‡˘ Ë¯Ù ¨®È¯ÏÂÏÒ

ÆÂÓˆÚ Ì„‡‰ Ï˘
Æ∑„ ˜¯Ù–˙˙· ÔÏ‰Ï ÒÁÈÈ˙ ÂÈÏ‡˘ ¨˙ÂÈÂ‡Ó¯‰ ‡˘ÂÓ ÌÏÚ˙‰· ±≥∏

Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ±≥∞ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ‰Ê ÔÈÈÚÏ ±≥π
¯‡Â„· ÌÂÒ¯Ù‰ ÏÂÙÂÂÓ ‡˘Â ÏÚ ‰·Á¯‰ Ì‚ Ì˘  Â‡¯Â Æ±± ‰¯Ú‰ ÏÈÚÏ ¨Û¯˘ Â‡¯ ±¥∞

ÆÈÂ¯Ë˜Ï‡‰
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˙‡ ÌÈÏÈÚÙÓÂ ÌÈÂ˜ ¨˙‡Ê‰ ÌÂÒ¯Ù‰ Í¯„Ï ÌÈ·È‚Ó˘ ÌÈ˘‡ ˘ÈÆÆÆ¢
ÌÈ¯ˆÂÓ ˙ÂÓÒ¯ÙÓ ÔÈ‡ Ô‰ Æ‰ÈÈÓ¯ ÔÈ‡ Ò‚ Ï˘ ˙ÂÓÂÒ¯Ù‰ Æ‰ÏÎÏÎ‰
ÌÈÏÂÎÈ˘ ÌÈ˙Â¯È˘ ÂÏÈÙ‡ Â‡ ®‡ÏÙ ˙ÂÙÂ¯˙ ÂÓÎ© ÍÈ¯ˆ ÂÈ‡ ˘È‡˘ ÌÈÚÂ¯‚
Ï˘ ‰¯ÙÒÓ‰ ˙‡ ÌÒ¯ÙÓ ‡Â‰ Æ®Â¯ÂÙ È¯˙‡ ÂÓÎ© ÌÈ˜Ù˜ÂÙÓÎ ·˘ÁÈ‰Ï
ÂÏÂÎ˘ ÌÈ¯ˆÂÓ ¨Ï¢ÂÁÏ ˙ÂÏÂÊ ˙Â˘ÙÂÁ Â‡ ¨‰ÈÈ· ÈË˜ÈÂ¯Ù Â‡ ¨ÔÎ˘‰
¯‡Â„‰ Í¯„ Ï·˜Ï ÌÈÁÓ˘ ÂÏÈÙ‡ ÌÈÓÚÙÏ ¨‰Ó ÌÈÚ„ÂÈ Ì˙‡Â ¨ÌÈÎÈ¯ˆ
ÌÓˆÚÏ ˙Â˘¯‰Ï ÂÏÎÂÈ ‡Ï ÂÎ¯„ ÌÈÓÒ¯ÙÓ˘ ÌÈ˜ÒÚ‰Ó ˜ÏÁ ÆÈÂ¯Ë˜Ï‡‰

¢ÆÌÈÈ˜˙‰Ï ÍÈ˘Ó‰Ï Ì‰Ï ¯˘Ù‡Ó Ò‚ ¯ÈÓ‡ Æ˙¯Á‡ Í¯„ ÌÂ˘· ÌÒ¯ÙÏ

˙È¯ÁÒÓ ‰¯„‚‰· ˙Â„˜Ó˙‰ Æ¥

±¥±Æ˙Â·¯ ˙Â¯„‚‰ ˙ÈËÙ˘Ó‰ ˙Â¯ÙÒ· ‡ÂˆÓÏ Ô˙ÈÂ ¨‰˘˜ ‰ÓÈ˘Ó ‰È‰ Ï·Ê–¯‡Â„ ˙¯„‚‰
Æ˙ÈËÙ˘Ó ˙ÂÈÈ„Ó Ï˘ ‰Ï‡˘ ÂÓÚËÏ ‰È‰ ¯ÂÁ·Ï ‰¯„‚‰ ÂÊÈ‡· ‰Ï‡˘‰ ¯·„ Ï˘ ÂÙÂÒ·

 ±¥≤∫ÔÓ˜Â¯„ È¯·„Î

ÌÈ·È¯È‰ ÌÈÒ¯ËÈ‡‰ ˙‡ Û˜˘Ó ‡Â‰ ÆÈÎË ÔÈÈÚ ˜¯ ÂÈ‡ ‰¯„‚‰· È˘Â˜‰¢
ÆÔÚÓ‰ È„È ÏÚ ˘˜·˙ ‡Ï˘ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ Ï˘ ‰¯„Ò‰‰ ˙Ï‡˘·
˘È ¨„‚Ó ¨Ï·Ê‰ ¯‡Â„ ÁÏÂ˘Ï ÆÆÆÌÈ„¯ËÂÓ ˙ÂÈ‰Ï ‡Ï˘ Ò¯ËÈ‡ ÌÈÚÓÏ
˙ÂÂ˘‰ ˙Â¯„‚‰‰ ÆÆÆ˜ÂÒÈÚ ˘ÙÂÁÏ ˙ÂÎÊ Ì‚ ÂÓÎ ÆÆÆÈÂËÈ· ˘ÙÂÁÏ ˙ÂÎÊ
— ‰ÁÏˆ‰ Ï˘ ˙¯Á‡ Â‡ ÂÊ ‰„ÈÓ· — ˙Â˘˜·ÓÂ ¨ÂÏÈ‡ ÌÈÏÂ˜È˘Ï ˙Â¯Ú

¢Æ‰¯„‚‰‰ ÍÂ˙Ï ÔÓÈÙ‰Ï

ÌÂÈ˜ Ï˘ ˙ÂÚÙ˘‰‰ ˙‡ ˜Â„·Ï Ô˙È ‰È‰È˘ „Ú ¨ÔÂ˘‡¯‰ ·Ï˘· ˙ÂÁÙÏ ÈÎ ¨ÌÈÈÓ‡Ó Â‡
±¥¥Æ˙È¯ÁÒÓ‰ ‰¯„‚‰· „˜Ó˙‰Ï È‡„Î ±¥≥¨È¯ÁÒÓ–‡Ï Ï·Ê–¯‡Â„ ÏÚ „·Ï· ˙È¯ÁÒÓ ‰¯„‚‰

                                            

UBE – Unsolicited Bulk ¨ÔÈÙÂÏÁÏ Â‡ ¨UCE – Unsolicited Commercial Email ∫Ï˘ÓÏ ±¥±
È˙ÓÂ ÌÈÂ˘‰ ÌÈ˜ÂÁ‰ Ï˘ ‰¯Ù‰ È‰Ó ‰Ï‡˘‰ ÏÚ Ô·ÂÓÎ ˙ÂÚÈÙ˘Ó ˙ÂÂ˘‰ ˙Â¯„‚‰‰ ÆEmail

Sorkin, supra note 20, at ∫Â‡¯ ˙ÂÂ˘‰ ˙Â¯„‚‰‰ ˙¯È˜ÒÏ Æ‰ÏÂÂÚÏ ˙ÎÙ‰ ‰Ú„Â‰ ˙ÁÈÏ˘
Æpp. 327–336

ÆÌ˘ ÌÈ‡È·Ó ÌÈ¯·ÁÓ‰˘ ˙ÂÓ‚e„‰ ˙‡ Ì‚ Â‡¯ Æ≤± ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ ±¥≤
ÆÈÂËÈ·‰ ˘ÙÂÁ Ï˘ ˙¯·‚ÂÓ ‰‚‰ ˙ÓÈÈ˜ ÂÈÏÚ˘ ¨ÈËÈÏÂÙ ÔÙ ÏÚ· Ï·Ê–¯‡Â„ ¯˜ÈÚ· ±¥≥
˙Ú„Â‰· Ò·¯ÂÙ ·ÈËÒ ˙Â‡È˘Ï „ÓÚÂÓ‰ ÏÏÎ ¨≤∞∞∞ ˙˘ ˙ÏÈÁ˙· ¨Ï˘ÓÏ ¨˙È¯·‰–˙Âˆ¯‡·

ÆËÚÓÎ ËÈÈ·–‰‚Ó ±–Ï ÚÈ‚‰ ÂÏ„Â‚˘ ‰È„ÓÈËÏÂÓ ı·Â˜ ÂÏ˘ ˙ÈËÈÏÂÙ ÌÂÒ¯Ù
SPAM Ï˘ Ï‚ Á˙Ù˙Â ‡˘Â‰ ˙‡ ‰˘ÚÓÏ ÌÁ˙˙ ‰¯„‚‰ ÏÎ ÈÎ ˙Â˘˘Á ÌÈÏÂÚ ¨˙‡Ê ÌÚ ±¥¥
Trussell, supra note 51: "Another potential obstacle to the ∫Â‡¯ ÆÈÓÈËÈ‚ÏÏ ÍÙ‰ÈÈ˘
CAN-SPAM Act's effectiveness is addressing legitimate spam. By regulating

spam, the CAN-SPAM Act legitimizes certain types of spam. Many fear that a
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‰„ÈÓ‰–˙ÂÓ‡ ÂÈ‰È ‰Ó ÆÏÏÎ ‰ËÂ˘Ù ‰È‡ ˙È¯ÁÒÓ ‰¯„‚‰ ˙¯ÈˆÈ Ï˘ ‰ÏËÓ‰ ÌˆÚ ¨˙‡Ê ÌÚ
˙ÈÓÈËÈ‚Ï ˙È¯ÁÒÓ ‰Ú„Â‰ ÔÈ· ÏÂ·‚‰ Â˜ Â‰Ó ø˙È¯ÁÒÓ ‰È‰ ‰Ú„Â‰ ÈÎ Ú·˜ÈÈ Ô‰ÈÙ–ÏÚ˘

 ±¥µø¢Ï·Ê–¯‡Â„¢ ‰È‰˘ ˙È¯ÁÒÓ ‰Ú„Â‰ ÔÈ·Ï

"'Commercial' is surprisingly tricky to define; one economics
professor who had developed a new statistical method send
unsolicited email to his colleagues at other universities letting
them know about his methods and offering his text for sale; was
this 'commercial' or scholarly content?"

Æ˙È¯ÁÒÓ ‰Ú„Â‰ Ï˘ ÌÈÈ¯˜ÈÚ‰ ‰ÈÈÙ‡Ó ˙‡ ÏÂÏÎ˙Â ˙˘¯ÂÙÓ ‰È‰˙ ‰¯„‚‰‰˘ ·Â˘Á
˙ÂÁÙÏ ¨‰¯„‚‰‰ ˘Â¯ÈÙ· Â˜ÒÚÈ˘ ˙ÂÈËÙ˘Ó ˙ÂÈÂÈÈ„˙‰ ÚÂÓÏ Ô˙È ‰È‰È ‡Ï ÈÎ ‰‡¯
Æ˙Â˜ÈÂ„ÓÂ ˙Â¯Â¯· ˙Â¯„‚‰Ï ÚÈ‚‰Ï Ô˙È ‰È‰È ÍÂ¯‡‰ ÁÂÂË· ¨Â˙Ú„Ï Í‡ ¨ÔÂ˘‡¯‰ ·Ï˘·
ÈÎ Ì‚ ‰‡¯ Æ‰ÈÚ·Ï ¯˙ÂÈ „˜ÂÓÓÂ ¯˙ÂÈ È˙„ÈÓ ÔÂ¯˙Ù Ì‚ ¯˘Ù‡˙ ˙È¯ÁÒÓ ‰¯„‚‰ ˙¯ÈÁ·
¯·„· Â˙˜ÒÓ ˙‡ ˙˜ÊÁÓ È¯ÁÒÓ Ú˜¯ ÏÚ ‡Â‰ ÌÂÈÎ ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ ·Â¯˘ ‰„·ÂÚ‰
˙·ÈÈÁ ‰˜È˜Á‰ ÈÎ Ú·Â˜‰ ¨ÏÈÚÏ ¯„‚Â‰˘ ÏÚ‰–ÔÂ¯˜ÚÓ ¨˙‡Ê ÌÚ ÆÂÊ ‰¯„‚‰· ˙Â„˜Ó˙‰
ÏÚ ˙ÓÈÂÒÓ ‰¯„‚‰ Ï˘ ‰ÚÙ˘‰‰ ˙‡ ÔÂÁ·Ï ·Â˘Á ÈÎ Ú·Â ¨˙ÈÏÈËÒ¯Âe ‰˘ÈÓ‚ ˙ÂÈ‰Ï
‰˜È˜Á‰ ˙‡ Í˘Ó‰· ÌÈ‡˙‰ÏÂ ¨®ÈËÈÏÂÙ‰ ¯˜ÈÚ·© È¯ÁÒÓ–‡Ï‰ Ï·Ê‰–¯‡Â„ Ï˘ Â˙ÂË˘Ù˙‰

ÆÂÊ ˙ÂÁ˙Ù˙‰Ï

˙ÈÏÈÏÙ ‰ Ȭ·Ú ‡ÏÂ ¨˙ÈÁ¯Ê‡ ‰ÏÂÂÚ Æµ

˙ÁÈÏ˘ ˙‡ ÍÂÙ‰Ï Â¯Á· ¨˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ˜ÂÁ‰–˙Úˆ‰ Ì‚–ÂÓÎ ¨˙ÂÈ„Ó‰Ó ˜ÏÁ
È˘ÂÚÏ ÂÏÈÙ‡Â ˙ÂÒ˜Ï ÛÂ˘Á ‰Ï‡ ˙ÂÈ„Ó· Ï·Ê‰–¯‡Â„ ÁÏÂ˘ Æ˙ÈÏÈÏÙ ‰ Ȭ·ÚÏ Ï·Ê‰–¯‡Â„
˙ÂÈ„Ó· ÌÈÈÁ¯Ê‡‰ ‰ÙÈÎ‡‰ ÈÂ‚ÓÓ ˜ÏÁ· ˙ÂÓÏ˘‰ ¯ÒÂÁ ˙‡ ÂÈ‡¯ ¨˙‡Ê ÌÚ ±¥∂Æ¯Ò‡Ó
¯ÒÂÁ ˙‡Â ‰ÈÏ‚‡· È¯ÂËÂËËÒ ÈÂˆÈÙ Ï˘ ÂÓÂÈ˜–È‡ ˙‡ ÔÈÈˆÏ Ô˙È ˙ÂÓ‚e„Î Æ˙ÂÂ˘‰

Æ˙È¯·‰–˙Âˆ¯‡· ˘„Á‰ ÈÏ¯„Ù‰ ˜ÂÁ‰ ÈÙ–ÏÚ ÚÂ·˙Ï ÌÈÈË¯Ù ÌÈÎ¯ˆ Ï˘ ˙Â¯˘Ù‡‰

                                            

wave of legitimate spam will be unleashed from companies that previously feared

being labeled as spammers. The result would be the continued increase in the

amount of spam sent daily. Thus, the legitimization of some spam could defeat

one of the main purposes of anti-spam legislation, namely a decrease in the costs

Æand burdens associated with the exponential increase in spam"

ÆMetchis & Singleton, supra note 85 ∫Â‡¯ ±¥µ
http:/–· ˘È‚ ®≤∞∞¥ ¯·Óˆ„© ¢¯ÏÂ„ „¯‡ÈÏÈÓ ÍÒ· ÌÈÈÂˆÈÙ ÂÓÏ˘È ÌÈ¯Ó‡ÙÒ ∫·¢‰¯‡¢ Â‡¯ ±¥∂

Æ/www.ynet.co.il/articles/1,7340,L-3020536,00.html
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ÌÈÓÂÁ˙· ‰ÙÈÎ‡‰ ˙ÂÈÂ˘¯ Ï˘ ÔÂÏ˘Î Æ‰Â˘ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ Ï‡¯˘È· ‰˘È‚‰ ¨ÂÓÚËÏ
‰˜ÒÓÏ Â˙Â‡ ÌÈÎÈÏÂÓ ·Èˆ˜˙ ˙ÂÈÚ·Â Ô‰ÈÏÚ ÏËÂÓ˘ ·¯‰ ÈÂÁË·‰ ÏË‰ ¨Ï‡¯˘È· ÌÈÂ˘
–¯‡Â„ È˜ÂÁ Ï˘ ‰ÙÈÎ‡‰Â ‰¯È˜Á‰ ÏË ˙‡ ˜ÂÁ‰ ˙ÙÈÎ‡ ˙ÂÈÂ˘¯ ÏÚ ÏÈË‰Ï ÌÂ˜Ó ÔÈ‡ ÈÎ

 ±¥∏∫ÂÊ ‰ÚÙÂ˙Ï Â¯Ó‡Ó· ÒÁÈÈ˙Ó ¯ÈÓÊ ±¥∑ÆÏ·Ê

Â‡ ÂÓÂ˘ÈÈÏ ÌÈ˜ÈÙÒÓ ÌÈ·‡˘Ó ÔÈ‡ ÍÎ ¯Á‡Â ˜ÂÁ ˙Ï·˜Ó ˙ÒÎ‰ Â·˘ ·ˆÓ¢
˙Ú„ÂÈ ˙ÒÎ‰ ÆÌÈÂ˘ ÌÈ¯˘˜‰· ‰ÓˆÚ ÏÚ ˙¯ÊÂÁ˘ ‰ÚÙÂ˙ ÂÈ‰ Â˙ÙÈÎ‡Ï
˙ÈÈÚ˙Ó ‰È‡ ÂÏÈÙ‡ ‡È‰˘ ‰‡¯ ÌÚÙ–‡ÏÂ ¨ÍÎ ÌÚ ‰ÓÈÏ˘ÓÂ ÍÎ ÏÚ
‰Ó ‰Ï‡˘Ï ˙˜ÙÒÓ ˙Â·È˘Á ˙ÒÁÈÈÓ ‰È‡ ˙ÒÎ‰˘ ‰ÓÂ„ ¨ÏÏÎÎ ÆÍÎ·
ÌÈ·‡˘Ó‰ ˙‡ ‰ˆ˜Ó ‰Ï˘ÓÓ‰ ÂÏÈ‡Â ¨‰È„È ˙Á˙Ó ‡ˆÈ˘ ˜ÂÁÏ ÏÚÂÙ· ‰¯˜È
˙Ú· ¨‰Ó‚Â„Ï Æ˜ÂÁ‰ ÔÂËÏ˘ Ï˘ ˙ÂÈÂÙÈ„Ú‰ ¯„Ò ÈÙÏ ‡˜ÂÂ„ Â‡Ï ÌÈÏ·‚ÂÓ‰
‰ÈÈ˘‰ ˙Â‡È¯˜· ÆÆÆÔÈÚ˜¯˜Ó· ÌÈÎÂÂ˙Ó‰ ˜ÂÁ ˙Úˆ‰· ˙ÒÎ· ÔÂÈ„‰
‰Ú˘· ÌÈËÙ˘Ó‰ ¯˘Î Ô‰ÈÎ˘ ¨¯Â„È¯Ó Ô„ ˙ÒÎ‰–¯·Á ¯Ó‡ ¨˙È˘ÈÏ˘‰Â
„¯˘Ó ˙‡ ÂÏ‡˘ß ∫ÔÎÏ Ì„Â˜ ÌÈ˘ Ú·¯‡Î ˙ÒÎÏ ‰˘‚Â‰ ‰Úˆ‰‰˘
ÔÈ‡ ∫Â¯Ó‡ øÌÈ˜˙ ÌÎÏ ˘È ø‰Ê ˙‡ ÛÂÎ‡Ï ·Èˆ˜˙ ÌÎÏ ˘È ∫ÌÈËÙ˘Ó‰
–ÈÙ–ÏÚ–Û‡ Æ≥∞¥∏ ßÓÚ ¨πÆ±Æ±ππ∂ ÌÂÈÓ ¨Â¢˘˙‰ ˙ÒÎ‰ È¯·„ Â‡¯ ßÆÂÏ
Æ˜ÂÁ‰ ˙Ï·˜ ˙‡ ÚÂÓÏ Â‡ ÔÂÈ„‰ Í˘Ó‰ ˙‡ ·ÎÚÏ È„Î ÍÎ· ‰È‰ ‡Ï ¨ÔÎ
ÌÂ˘Ó ¨ÁÂ˜ÈÙ ˜ÂÁ ˜˜ÂÁÏ ‰Úˆ‰· ÔÂÈ„‰ ˙Ú· ˙‡Ê ˙Â‡ÈˆÓ· ·˘Á˙‰Ï ˘È

¢ÆÚÂÓ ‡ÏÏ ˙ÈÂÎÓÎ Â‰ÂÓÎ ‰ÙÈÎ‡ ÔÂ‚Ó ‡ÏÏ ÁÂ˜ÈÙ ˜ÂÁ˘

                                            

¨®Â¢Ò˘˙© · ÌÈ˜ÒÚÂ ËÙ˘Ó ¢˙ÈË¯Ù ˙ÂÏÈÚÙ ÏÚ È¯Â·Èˆ ÁÂ˜ÈÙ¢ ¯ÈÓÊ ˜ÁˆÈ ‰Ê ÔÈÈÚÏ Â‡¯ ±¥∑
ÌÂˆÚ‰ Ì¯ÙÒÓ· ·˘Á˙‰·¢ ∫·˙ÂÎ ‡Â‰ Ì˘ ¨∑π—∑∏–Â µ≥—µ± ¨≤≥ ßÓÚ· µπ ÌÈÈÏÂ˘–˙¯Ú‰
ÌÈ¯˜Ó· ÈÎ ÁÈ‰Ï ¯˘Ù‡ ¨Ì˙ÓˆÂÚ·Â ÌÙ˜È‰· ÔÎÂ ¨ÌÈ·¯ ÌÈÓÂÁ˙· ÁÂ˜ÈÙ‰ È¯„Ò‰ Ï˘
ÏÚÂÙ· ÈÎ ‰‡¯ ÌÏÂ‡ ÆÌÈ¯„Ò‰‰ ˙¯Ù‰ ÔÈ‚· ÌÈÈÏÈÏÙ ÌÈÎÈÏ‰ ËÂ˜Ï „ÂÒÈ ˘È ÌÈ·¯
ÔÙÂ‡· ÌÈËÚÓ ÌÈ‰ ÁÂ˜ÈÙ È¯„Ò‰ Ï˘ ‰¯Ù‰ ÔÈ‚· ÌÈÈÏÈÏÙ ÌÈÎÈÏ‰ ÌÈÁ˙Ù Ì‰·˘ ÌÈ¯˜Ó‰
ÒÓÂÚ‰Â ¨ÈÏÈÏÙ ÍÈÏ‰ ÏÂ‰ÈÏ ÌÈ˘¯„‰ ÌÈ·¯‰ ÌÈ·‡˘Ó‰ ¨‰‡¯Î ¨Ô‰ ÍÎÏ ˙Â·ÈÒ‰ ÆÈÒÁÈ
ÌÈÈÏÈÏÙ‰ ÌÈÎÈÏ‰‰ ÈÂ·È¯ Ï˘· ËÙ˘Ó‰–È˙·Â ‰È„Ó‰ ˙ÂËÈÏ˜¯Ù ¨‰¯Ë˘Ó‰ ÏÚ ÏËÂÓ‰ „·Î‰
¢Æ‰ÎÂÓ ‰È‰ ÁÂ˜ÈÙ‰ È˜ÂÁÓ ÌÈ·¯ Ï˘ ‰ÙÈÎ‡‰ ˙Ó¯˘ ‡Â‰ ÈÏÏÎ‰ Ì˘Â¯‰ Æ˙Â¯ÂÓÁ ˙Â¯Õ·Ú·
ß Ó¢Ú· ÈÂÏ‡ ÆÁ ˙·ÂÏ˘˙ µ≥Øπ∂ ı¢‚·· ÔÈ˘Á ËÙÂ˘‰ Ï˘ ÂÈ¯·„ ˙‡ ‰Ê ÔÈÈÚÏ ÔÈÈˆÏ ÈÂ‡¯
¯·„ÏÂ ÛÈÒÂ‰Ï ÂÏÂÎÈÂ — Â¯·È„ ‡Ï ÔÈÈ„ÚÂ¢ ∫± ®≤©· „¢Ù ¨¯ÁÒÓ‰Â ‰ÈÈ˘Ú˙‰ ¯˘
ÔÂËÏ˘ Ï˘ ÂÓÂÈ˜ ÌˆÚ ÏÚ ‡È·‰Ï ÌÈÏÂÏÚ ‰ÙÈÎ‡–ÈÏ„ÁÓ˘ ‰˘Â‡‰ ‰ÎÓ‰ ÏÚ — ˙ÂÎÂ¯‡
Æ˜˜Á˘Ó ˜˜Á ‡Ï˘ ÂÏ ‰È‰ ‰ÙÈ ¨Â˙ÎÏÈ‰Î Â˙ÙÈÎ‡Ï ˙Â˘ÂÚ ÔÈ‡ ˙ÂÈÂ˘¯‰˘ ˜ÂÁ Æ˜ÂÁ‰
ÌÈ˜È„ˆÏ Â„ÚÂ ‡Ï ÌÈ˜ÂÁ ÆÛÎ‡ÈÈ ‡ÏÂ ˜˜ÁÈÈ˘Ó ¨˜˜ÁÈÈ ‡Ï˘ ÂÏ ·ËÂÓ ÛÎ‡ ÂÈ‡˘ ˜ÂÁ
¯Ú˘· ‰ÊÂ·Ó‰ ˜ÂÁ Æ‡ËÁÈ ‡Ó˘ ÔÂÈÒÈ È„ÈÏ Â‡È· Ï‡ ¨¯ÂÓ‚ ˜È„ˆ ÂÈ‡˘ ÈÓÂ ÆÌÈ¯ÂÓ‚
Ì‚ Â‡¯ ¢ÆÂÊ ‰ÚÙÂ˙ ÌÚ ÌÈÏ˘È ‡Ï ËÙ˘Ó‰–˙È·Â ¨ÂÈÓÂÁ˙Ï ¯·ÚÓ Ì‚ ÔÂÈÙ¯Ï ‡È·È ÌÈ·¯–˙·
http://www.ynet.co.il/articles/–· ˘È‚ ®≤∞∞¥ ¯·Óˆ„© ¢ËÈÈÏ ÌÈ˜ÂÁ¢ ¯Â„ ÈÓÂÏ˘

Æ®≤Æ≥Æ≤∞∞µ© 1,7340,L-3022761,00.html

ÆÂÊ ÌÈÈÏÂ˘–˙¯Ú‰Ï ‰ÂÂÏ‰ ËÒ˜Ë‰ Ì‚ Â‡¯Â ¨π∏ ÌÈÈÏÂ˘–˙¯Ú‰· ¨Ì˘ ±¥∏
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˜˜ÂÁÓ‰ ˙‡ ˙ÂÁ‰Ï ÍÈ¯ˆ˘ ÈÊÎ¯Ó‰ Ò¯ËÈ‡‰ ¨ÂÓÚËÏ Æ‰„ÈÁÈ‰ ‰·ÈÒ‰ ‰È‡ ÂÊ Í‡
ÏÎ ÌÚ ±¥πÆ®ÈË¯Ù ÔÎ¯ˆ ÔÈ‰ ˙ÂÈ¯ÁÒÓ ˙Â¯·Á Ì‚ ‰Ê ¯˘˜‰·Â© ÈË¯Ù‰ ÔÎ¯ˆ‰ ÏÚ ‰‚‰ ‡Â‰
Ï‡ ¨ÂÈ‡¯ ¯·Î˘ ÈÙÎ ¨ÏÏÎ–Í¯„· ¯·ÚÂÓ ‡Â‰ ¨˙¯Â˘˜˙‰ È˜ÙÒÏ Ì¯‚˘ ˜ÊÏ „Â·Î‰
Ì‚ ÔÈÙÈ˜Ú· ÏÈ·ÂÈ ÔË˜‰ ÔÎ¯ˆ‰ Ï˘ Â˙ÈÈÚ· ÔÂ¯˙Ù˘ ‰‡¯ ¨ÔÎ–ÂÓÎ ÆÌÈÈË¯Ù‰ ÌÈÎ¯ˆ‰

 ±µ∞Æ˙¯Â˘˜˙‰ È˜ÙÒ Ï˘ Ì‰È˙ÂÈÚ· ÔÂ¯˙ÙÏ
ÔÎ¯ˆÏ ˙ÂÈÂ¯˘Ù‡ Ï˘ ·Á¯ ÔÂÂ‚Ó Ô˙Ó· „˜Ó˙‰Ï ÍÈ¯ˆ ÔÂ¯˙Ù‰ ÈÎ Ú·Â ‰Ï‡ ÏÎÓ
ÈÂˆÈÙ ˙ÚÈ·˜ ±µ±ÆÏ·Ê–¯‡Â„ ˙ÁÈÏ˘ ÏÚ È¯ÂËÂËËÒ ÈÂˆÈÙ ˙ÚÈ·˜ ‡Â‰ ÔÂ˘‡¯‰ ·Ï˘‰ ÆÈË¯Ù‰
˜ÂÁ‰˘ ·Â˘Á ‰Ê ¯˘˜‰· ±µ≤ÆÏ·Ê–¯‡Â„ ˙ÁÈÏ˘ ÔÈ‚· ÚÂ·˙Ï ÌÈÈË¯Ù ÌÈÎ¯ˆ „„ÂÚ˙ ‰ÊÎ
Ì‰ d¯ˆÂÓ ˙‡˘ ‰¯·Á‰ ˙‡ Ì‚ ‡Ï‡ ¨Ï·Ê‰–¯‡Â„ ÈÁÏÂ˘ ˙‡ ˜¯ ‡Ï ÚÂ·˙Ï ¯˘Ù‡È

                                            

È¯Â·Èˆ ÁÂ˜ÈÙ ¯„Ú‰· Û‡˘ ÔÂ·˘Á· ‡È·‰Ï ˘È ‰Ê ¯˘˜‰·¢ ∫¯·ÁÓ‰ ¯ÓÂ‡ ¨≤≥ ßÓÚ· ¨Ì˘ ±¥π
˘ÈÂ ¨˙‡ÊÎ ‰ÚÈ‚Ù ÏÚ ˙ÂˆÙÏÂ ˙ÂÈÂÎÊ· ‰ÚÈ‚Ù ÚÂÓÏ ÌÈ„ÚÂÈÓ˘ ÌÈÈËÙ˘Ó ÌÈ¯„Ò‰ ÌÈÓÈÈ˜
ÔÈ˜ÈÊ‰ ÈÈ„ ¨ÌÈÊÂÁ‰ ÈÈ„ ¨¯˙È‰ ÔÈ· ¨Ì‰ ‰Ï‡Î ÆÁÂ˜ÈÙ· Í¯Âˆ‰ ˙‡ ˘ÈÏÁ‰Ï È„Î Ì‰·
ÁÂ˜ÈÙ ÆÈË¯Ù ÁÂ˜ÈÙ ÌÈÂÒÓ Ô·ÂÓ· ÌÈ¯˘Ù‡Ó ‰Ï‡ ÌÈÈ„ ÆËÙ˘Ó· ‡ÏÂ ¯˘ÂÚ ˙ÈÈ˘Ú ÈÈ„Â
ÔÙÂ‡· ÔÈÈÂÚÓ Ì¯Â‚ È„È· ÔÂ˙ ‡Â‰˘ ÌÂ˘Ó Á˜ÂÙÓ‰ ÛÂ‚‰ ÈÙÏÎ ÏÈÚÈ ˙ÂÈ‰Ï ÈÂ˘Ú ‰ÊÎ
˘˜·ÓÂ ¨Á˜ÂÙÓ‰ ÛÂ‚‰ ÔÓ ÏÚÂÙ· Ú‚Ù Â‡ Ú‚ÙÈ‰Ï ÏÂÏÚ˘ ÈÓ È„È· ¨¯ÓÂÏÎ ¨¯È˘ÈÂ È˘È‡
ÔÈ‚· Â‡ ˙ÂÏ˘¯ ÔÈ‚· ÔÈ˜ÈÊ ˙ÚÈ·˙ ÈÙÓ È˜ÒÚ ÛÂ‚ Ï˘ ˘˘Á‰ ¨Ï˘ÓÏ ÆÂÓˆÚ ÏÚ Ô‚‰Ï
Ï˘ ‰˜ÏÁÓÓ ˙ÂÁÙ ‡Ï ÏÈÚÈ ¨˙ÂÓÈÂÒÓ ˙Â·ÈÒ· ¨˙ÂÈ‰Ï ÈÂ˘Ú ‰˜Â˜Á ‰·ÂÁ ˙¯Ù‰

¢ÆÌÈÁ˜ÙÓ
ÔÂ¯˙ÙÏ „Â‚È·Â ¨ÂÓÚËÏ ¨˙‡Ê ÌÚ ÆÌÈ„ÚÒ‰ ˙‡ ˙¯Â˘˜˙‰ È˜ÙÒÓ ÏÂÏ˘Ï ÌÈÚÈˆÓ ÂÈ‡ ±µ∞
˙‡ „È˜Ù‰Ï ‡Ï‡ ¨ÁÂÎ‰ ·¯ÈÓ ˙‡ ÌÈ˜ÙÒÏ ˙˙Ï ÍÈ¯ˆ˘ ÌÈ·˘ÂÁ ÂÈ‡ ¨˙È¯·‰–˙Âˆ¯‡·
‰¯Õ·Ú‰ ˙‡ ‰Î ÏÚ ¯È‡˘‰Ï Ô˙È ‰Ê ¯˘˜‰·˘ ÔÎ˙ÈÈ ÆÌÈÎ¯ˆ‰ Ï˘ Ì‰È„È· Ì‚ ÁÂÎ‰
‰ÈÈ˘‰ ˙ÙÒÂ˙‰Â ∂∏ ÛÈÚÒ ÈÙÏ ˙ÈÏÈÏÙ ‰Ï·Â˜ ‰ÈÏÚ ˘È‚‰Ï Á¯Ê‡Ï ¯˘Ù‡Ï Í‡ ¨˙ÈÏÈÏÙ‰
ÂÊ˘ ÁÂË· ‡Ï ÈÎ Ì‡ ¨¥≥ Á¢Ò ¨±π∏≤–·¢Ó˘˙‰ ¨˛·ÏÂ˘Ó ÁÒÂ¸ ÈÏÈÏÙ‰ ÔÈ„‰ ¯„Ò ˜ÂÁÏ
¯Á‡ ÚÒÓ ß ¯È ÔÂÏ‡ ®Ì–È©±∞µØ∞≤ Ù¢˜–ÌÂÏ˘ Â‡¯ Æ˙ÈÏÈÏÙ ‰Ï·Â˜Ï ‰ÓÈ‡˙Ó˘ ‰¯Õ·Ú
˙ÂÚˆÓ‡· ÈÏÎÏÎ‰ ÌÂÁ˙· ˙ÂÓ¯Â ˙ÙÈÎ‡¢ ˙¯˙ÂÎ‰ ˙Á˙ ¨≤π∞ „Î ÌÂÏ˘ ÌÈÈ„ ¨Ó¢Ú·
Ï˘ ˜ÂÁ‰–˙Úˆ‰· ÚˆÂÓ‰ ¯„Ò‰‰ È¯˜ÈÚÏ „ ÛÈÚÒ ˙‡ Ì‚ ‰Ê ÔÈÈÚÏ Â‡¯ Æ¢ÌÈÈÏÈÏÙ ÌÈÎÈÏ‰

Æ˙¯Â˘˜˙‰ „¯˘Ó
¨ÔÈ˜ÈÊ‰ ÈÈ„ ÁÂ¯ ˙‡ „‚Â ‡Â‰˘ ÌÂ˘Ó ‰·¯ ˙Â„‚˙‰ ˙Á‡–‡Ï ¯¯ÂÚÓ È¯ÂËÂËËÒ ÈÂˆÈÙ ±µ±
¨‰Ê ‡˘Â˘ ÌÈ·˘ÂÁ Â‡ ¨˙‡Ê ÌÚ Æ„·Ï· Â˜Ê ÏÚ ˜ÂÊÈ‰ ˙‡ ˙ÂˆÙÏ ˘È ÈÎ ÌÈÒ¯Â‚ ¯˘‡
–˙„Â˜ Ì‡ Æ˙ÈÏÎÏÎ ¨‰Â˘ ˙ÂÒÁÈÈ˙‰ ·ÈÈÁÓ ¨¢ÌÈÈÒÏ˜‰ ÔÈ˜ÈÊ‰ ÈÈ„¢ ¯„‚Ï ÒÎ ÂÈ‡˘
È„ÈÏ ‡È·‰Ï ‰ÏÂÎÈ È¯ÂËÂËËÒ ÈÂˆÈÙ ˙ÚÈ·˜ ¨˙ÂÈÂÏÚ ˙¯·Ú‰ Ï˘ ‰ÈÚ· ‡È‰ ÔÂÈ„‰ Ï˘ ‰Á‰‰
Í¯Âˆ ‡ÏÏÂ ¨˙ÈÏÈÏÙ‰ ˙Î¯ÚÓ‰ Ï˘ ˙Â¯˜È ‰ÙÈÎ‡ ˙ÂÈÂÏÚ· Í¯Âˆ ‡ÏÏ ‰‡ÂÂ˘Ó‰ ˙¯È·˘
ÂÊÎ ‰‡¯Â‰ ¨ÏÎ ÏÚÓ ÆÏ·Ê‰–¯‡Â„Ó ÌÈÚ·Â‰ ÌÈ˜Ê‰ ˙ÁÎÂ‰Ï ¯˘˜· ‰ÎÂ¯‡ ˙ÂÈÈ„˙‰·
‰Ú·Â˙‰ ÔÂ‚ÓÏ ÌÈÏ˘Ó ÔÂ‚Ó ˙ÂÂ‰Ï ÏÎÂ˙Â ¨ÂÏ˘ ÌÈÒ¯ËÈ‡‰ ÏÚ Ô‚‰Ï Ë¯ÙÏ ¯˘Ù‡˙

Æ˙È‚ÂˆÈÈ‰
ÏÚ ÌÈÁÂÂ„Ó‰ ÌÈÁ¯Ê‡Ï ÌÈÒ¯Ù ˜ÈÚÓ È‡˜È¯Ó‡‰ ÈÏ¯„Ù‰ ˜ÂÁ‰ ÈÎ ÔÈÈˆÏ ÈÂ‡¯ ‰Ê ¯˘˜‰· ±µ≤

ÆÌÈÁÏÂ˘‰ ÏÚ ÂÏËÂÈ˘ ˙ÂÒ˜‰Ó Á˙· ˙ÂÎÊÏ Ì‰Ï ¯˘Ù‡ÓÂ ¨Ï·Ê–¯‡Â„ ÈÁÏÂ˘
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¨ÍÎ ÏÚ ÛÒÂ ÆÌ‰Ó Ú¯ÙÈ‰Ï ÌÈÙÒÂ ÌÈÒÈÎ ÔÎ¯ˆ‰ ÈÙÏ Á˙ÙÈ ‰ÊÎ ˜Â˜ÈÁ ±µ≥ÆÌÈÓÒ¯ÙÓ
ÆÏ·Ê‰–¯‡Â„ ÁÏÂ˘ Ï˘ Â¯Â˙È‡ ¯˘‡Ó ¯˙ÂÈ ÏÏÎ–Í¯„· Ï˜ ÂÈ‰ ˙ÂÓÒ¯ÙÓ‰ ˙Â¯·Á‰ ¯Â˙È‡

Æ‰Ê ÌÂÒ¯Ù ÈÏÎ ˙ÂÚˆÓ‡· ÌÒ¯ÙÏ ˙Â¯·ÁÏ ÈÏÈÏ˘ ıÈ¯Ó˙ ¯ˆÂÂÈÈ ÍÎ
˙ÂÈÂÎÓÒ ÂÈ„ÈÏ Ï·˜È˘ ¨Ï·Ê‰–¯‡Â„ ‡˘Â· ÏÂÙÈËÏ ÈÊÎ¯Ó ÛÂ‚ ˙Ó˜‰ ‡Â‰ È˘‰ ·Ï˘‰
Ï˘ ˙ÓÈÂÒÓ ˙ÙÒÂ˙·© ÔÎ¯ˆ‰ ˙‚‰ ÏÚ ‰ÂÓÓ‰ ˙ÂÈ‰Ï ÏÂÎÈ˘ — ‰Ê ÛÂ‚ ±µ¥Æ˙Â·Á¯ ˙ÂÈÏ‰œÓ
Ï˘ Ì‰È˙ÂÈÂÎÊÏ ˙ÂÚ„ÂÓ‰ ˙‡ÏÚ‰· „˜Ó˙È — ¯Á‡ È¯ÂËÂËËÒ ÛÂ‚ ÏÎ Â‡ ®·Èˆ˜˙Â Ì„‡–ÁÂÎ
˙ÂÏÂÚÙ ˙ËÈ˜·Â ¨ÚÂ·˙Ï ÔÓÊ‰ Â‡ ÌÈÚˆÓ‡‰ Ì‰Ï ÔÈ‡˘ ÌÈË¯Ù Ï˘ ˙ÂÈÙ· ÏÂÙÈË· ¨ÌÈË¯Ù‰
ÌÂÁ˙Ó ˙ÂÏÂÂÚ ÏÚ ˙È‚ÂˆÈÈ ‰Ú·Â˙ Ï˘ ˙ÈÙÈˆÙÒ ‰¯„Ò‰Ï ÌÂ˜Ó ˘È ÍÎ ÏÚ ÛÒÂ ±µµÆÂÏ˘Ó
ÔÈ‡ ÍÎÈÙÏÂ ¨ÌÈÁ¯Ê‡· ÍÎ·–‰Ó Ï˘ ˙ÂÚÈ‚Ù· ÔÈÈÙ‡˙Ó ¯È˘È‰ ˜ÂÂÈ˘‰ ¨ÏÏÎÎ Æ¯È˘È‰ ˜ÂÂÈ˘‰
ÌÈ‡˙‰Ï Ô˙È˘ Ô‡ÎÓ ÆÔÈ‚· ˜Ê ÁÈÎÂ‰Ï ÌÈÏÂÎÈ ÌÈ‡ Ì‰˘ Â‡ Ô‰ÈÏÚ ÚÂ·˙Ï ıÈ¯Ó˙ Ì‰Ï
˙Â‡¯Ï ˙Â¯˘Ù‡ ÏÚ ·Â˘ÁÏ Ì‚ Ô˙È ±µ∂Æ˙È‚ÂˆÈÈ ‰Ú·Â˙ Ï˘ ÔÂ‚Ó ˙ÂÏÂÂÚ Ï˘ ‰Ê ‚ÂÒÏ

                                            

ÂÈÈÈÚ˘ ÈÓ ÏÚ Ì‚ ‡Ï‡ ¨‰Ú„Â‰‰ ¯‚˘Ó ÏÚ ˜¯ ‡Ï ÏÂÁÏ ‰ÎÈ¯ˆ ˙ÂÈ¯Á‡‰ ¨¯ÓÂÏÎ ±µ≥
˙¯·Ú‰ ˙‡ ¯˘Ùœ‡˘ ÈÓ ÏÚ ˙ÂÈ¯Á‡ ÏÈË‰Ï ÔÂÈ‚È‰ Â‡ Í¯Âˆ ÔÈ‡ ¨˙‡Ê ÌÚ Æ‰Ú„Â‰· ÌÈÓ„Â˜Ó

Æ„ÁÂÈÓ Â‡ ÈÏÏÎ ÔÂÈ˘È¯ ÁÂÎÓ ˜Ê· ˙Â¯È˘Î ¯ÒÓ‰
˙Â¯È·Ú‰ ˜ÂÁ· ˘ÂÓÈ˘ ˙Â˘ÚÏ ÌÂ˜Ó ˘È ¨˙ÈÏÈÏÙ ‰¯Õ·Ú ¯„‚· ˙‡Ê ÌÈ¯È‡˘Ó Ì‡ Û‡ ±µ¥
‰„ÚÂ ÌÈ˜‰Ï Ô˙È ¯È˘È‰ ˜ÂÂÈ˘‰ ÌÂÁ˙Ó ˙Â¯Ù‰ ÔÈÈÚÏ Æ≥± Á¢Ò ¨±π∏µ–Â¢Ó˘˙‰ ¨˙ÂÈÏ‰ÈÓ‰
¯È˙˙Â ÌÈ¯È‰Ó ÔÈ„ È¯„Ò ¯˘Ù‡˙ ¯˘‡ ¨ÔÎ¯ˆ‰ ˙‚‰ ÏÚ ‰ÂÓÓ‰ ˙Â˘‡¯· ¨˙ÈËÂÙÈ˘–ÔÈÚÓ
˙Â„ÚÂ ÔÂ‚Ó ˙‡ ¨‰Ó‚Â„Ï ¨Â‡¯ Æ„·Ï· ˙ÂÈËÂÙÈ˘ ˙ÂÈÂÚË ÏÚ ËÙ˘Ó‰–È˙· ˙Î¯ÚÓÏ ¯ÂÚ¯Ú

Æ≥∞∑ Á¢Ò ¨±π∂µ–‰¢Î˘˙‰ ¨‰È·‰Â ÔÂÎ˙‰ ˜ÂÁÏ ·±≤ ÛÈÚÒ· ÚÂ·˜‰ ¯¯Ú‰
¯ÒÂÁ ˙‡ Ì˙ÈÈˆ Ú‚¯Î Ì‡ ÈÏ‰œÓ ÛÂ‚· ÌÈ˜ÒÂÚ Ì˙‡ ÚÂ„Ó¢ ∫Ï‡Â˘‰ Ï‡˘È ‰¯Â‡ÎÏ ±µµ
˙ÂÈÂÎÓÒÓ ‰‰‰ ÈÏ‰œÓ ÛÂ‚ ÈÎ ·È˘ ˙‡Ê ÏÚ ¢ø‡˘Â· ÏÙËÏ ‰ÙÈÎ‡‰ ˙ÂÈÂ˘¯ Ï˘ Ô˙ÏÂÎÈ
≤± ÛÈÚÒ Â‡¯© ÔÎ¯ˆ‰ ˙‚‰ ÏÚ ‰ÂÓÓÏ ˙Â˜ÚÂÓ‰ ˙ÂÈÂÎÓÒÏ ‰ÓÂ„· ¨‰ÚÈ·˙ „·ÏÓ ˙Â¯Á‡
˘Â¯„ ÈÎ È¯· Æ‰ÙÈÎ‡· È·ÈË˜Ù‡ ÈÏÎ ˙ÂÈ‰Ï ÏÂÎÈ ¨®±∞≥ ‰¯Ú‰ ÏÈÚÏ ¨ÔÎ¯ˆ‰ ˙‚‰ ˜ÂÁÏ
˙‚‰ ÏÚ ‰ÂÓÓÏ „Â‚È·© ¯È„˙ ÔÙÂ‡· Ô˙Â‡ ÏÈÚÙÈ ‡Â‰˘Â ¨¢ÌÈÈÈ˘¢ ÂÈ‰È ‰Ê ÛÂ‚Ï˘
supra note 2, at p. 15: ∫Â‡¯ ‰Ê ÔÈÈÚÏ Æ®Â˙ÂÎÓÒ ˙‡ ËÚÓÎ ÏÈÚÙÓ ÂÈ‡˘ ¨ÔÎ¯ˆ‰
"Generally speaking, judicial redress is not considered as sufficient enforcement...

Compared to judicial remedies, administrative sanctions seem to be particularly

adequate for such a dynamic sector. DPAs, CPAs and NRAs often avail themselves

of complementary tools for enforcement. Administrative procedures can be both

Æaffordable and speedy (e.g. reportedly within fifty days by the Italian DPA)"

ÌÈÚ‚ÙÓ ˙ÚÈÓÏ ˜ÂÁ· ˙È‚ÂˆÈÈ‰ ‰ÚÈ·˙‰ ÏÚ Â¯Ó‡˘ ÌÈ¯·„‰ ˙‡ ‰Ê ÔÈÈÚÏ Â‡¯ ±µ∂
®˘¢·© π≤∏Øππ Ú¢¯·–ÈÊÂÁÓ· ¨±∏¥ Á¢Ò ¨±ππ≤–·¢˘˙‰ ¨®˙ÂÈÁ¯Ê‡ ˙ÂÚÈ·˙© ÌÈÈ˙·È·Ò
®±© Ò¢˘˙ Ó¢Ù ¨ÌÂ¯„‰ ÈÚ„Ó ˙˙ÂÓÚ ß Ó¢Ú· ®··ÂÁ ˙Ó¯© ‰·È·Ò ˙ÂÎÈ‡ È˙Â¯È˘Ï ‰¯·Á‰
‡È‰ ¨‡Ï‡ ¨˙È‚ÂˆÈÈ ‰Ú·Â˙ ˙˘‚‰ ‰¯È˙Ó ‡È‰˘ ÈÙÓ ˜¯ ‡Ï ¨˙È˙¯ÈˆÈ ‰˜È˜Á ÂÈÙ·¢ ∫µ∑
ÛÂ‚ÏÂ Á¯Ê‡Ï ÈÏÎ Ô˙Ó· ˙ÂÈÈ„Ó ˜˜ÂÁÓ‰ ‰ÂÂ˙Ó ÍÎ· Æ˙ÓÈÂÒÓ ‰¯ËÓÏ ¯˙È‰‰ ˙‡ ‰ÏÈ·‚Ó
‰Â˘‡¯ ÌÈÈÂˆÈÙ ˙ÚÈ·˙¢ ‰‡Â¯ ˙Ú Ì‚ Â‡¯ ¢ÆÌÈÈ˙·È·Ò ÌÈÚ‚ÙÓ „‚Î ÌÁÏ‰Ï ÈË¯Ù
¨∂‚ ¨±≥Æ±≤Æ≤∞∞¥ ı¯‡‰ ¢ÔÓÊ ˙ÏÈÊ‚Â ˘Ù ˙Ó‚ÂÚ ÔÈ‚· — Ï·Ê ¯‡Â„ ˙ÁÈÏ˘ ˙Â·˜Ú·
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 ±µ∑Æ˙ÁÙ˜Ó ‰È˙Î „ÈÁ‡ ‰ÊÂÁ· ¯È˘È ˜ÂÂÈ˘ ˙Ï·˜Ï ‰ÓÎÒ‰
ÌÈÈÏ‰œÓ ÌÈÏÎ ÏÚ· ‰ÂÓÓ ˙ÙÒÂ˙· ¨˙„˜ÂÓÓÂ ˙Âe‚Ó ˙ÈÁ¯Ê‡ ‰ÚÈ·˙ Ï˘ ‰Ï‡ ÌÈÏÎ
ÆÌÈÈÏÈÏÙ ÌÈ˘ÂÚ ˙ÏË‰· Í¯Âˆ‰ ˙‡ ÚÂÓÏ ÌÈ¯ÂÓ‡ ¨˙ÂÒ˜ ˙ÏË‰Â ˙Â¯È˜Á Ï˘ ÌÈ·Á¯
˙Ó‚Â„ ¨˙ÈËÙ˘Ó‰ ˙ÂÈÈ„˙‰‰ ÍÈÏ‰˙ ˙‡ ÂÏÚ�È½È˘ ÌÈÙÒÂ ÌÈÚˆÓ‡· ‰Ï‡ ÌÈÏÎ ˜ÊÁÏ Ô˙È

 ±µ∏Æ„ÂÚÂ ÌÈÚ‚Ù‰ ˙·ÂËÏ ˙ÂÈ˙ÈÈ‡¯ ˙Â˜ÊÁ

˙ÈÏ‡È¯ÂËÈ¯ËÒ˜‡ ‰ÏÂÁ˙Â ˙ÈÓÂ‡Ï–ÔÈ· ˙ÂÏÈÚÙ Æ∂

‰È„ÓÏ ıÂÁÓ ˙Â·¯ ÌÈÓÚÙ ÚÈ‚Ó ‡Â‰˘ ÍÎÓ ˙ÂÚ·Â Ï·Ê‰–¯‡Â„ ÌÚ ˙ÂÈÚ·‰Ó ˜ÏÁ ¨¯ÂÓ‡Î
·Â¯˘ ‰Ë˜ ‰È„Ó ‰È‰˘ ¨Ï‡¯˘È· „ÁÂÈÓ· ˙È˙ÈÈÚ· ÂÊ ‰„·ÂÚ ÆÂ„‚ ˜ÂÁ ÌÈÈ˜ ‰·˘
Â¯ÈÎ‰ È‡˜È¯Ó‡‰ ˜˜ÂÁÓ‰ Ì‚Â ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ Ì‚ ±µπÆ‰ÈÏ˙ÎÏ ıÂÁÓ ÚÈ‚Ó Ï·Ê‰–¯‡Â„
˜ÏÁ ÔÂÂÎÏ ˜˜ÂÁÓ‰ ÏÚ ÔÎÏ ±∂∞Æ‰Ê ÔÈÈÚ· ÈÓÂ‡Ï–ÔÈ· ‰ÏÂÚÙ–ÛÂ˙È˘ Ï˘ ‰·¯‰ ˙Â·È˘Á·
ÆÂˆÂˆÈ ‰Ï‡ ¯˘‡Î Ï·Ê–¯‡Â„ ‡˘Â· ˙ÂÂ˘ ˙ÂÓ‡ ıÓ‡Ï ¯˜ÈÚ·Â ¨‰Ê ÔÂÂÈÎÏ ÂÈ˙ÂÏÂÚÙÓ
ÏÚ Ì‚ ÌÈÈÏ‡¯˘È ÌÈ˜ÂÁ Ï˘ ˙ÈÏ‡È¯ÂËÈ¯ËÒ˜‡ ‰ÏÂÁ˙ ¯ÂˆÈÏ Ô˙È ˙˘¯ÂÙÓ ‰˜È˜Á È„È–ÏÚ
ÆÏ‡¯˘È–˙È„Ó Ï˘ ËÂÙÈ˘‰ ÁË˘Ï ıÂÁÓ Ï‡ Ì‚ ‰‡ˆÓ‰ ¯˘Ù‡ÏÂ ¨‰È„ÓÏ ıÂÁÓ ÌÈÓ¯Â‚
Í‡ ¨˙Â¯È‰Ê· ‰˘ÚÈ˙˘ ÍÈ¯ˆ ÌÂÁ˙Ï ıÂÁÓ Ï‡ Ï‡¯˘È Ï˘ ‰˙ÂÎÓÒ Ï˘ ˙‡ÊÎ ‰ÏÁ‰˘ Ô·ÂÓ
‰˜È˜ÁÏ ˙ÂÙÏ Ô˙È ÂÊ ‰È‚ÂÒÏ ÔÈÈÚÓ ÔÂ¯˙ÙÏ ‰Ó‚Â„Î Æ¯ÂÓ‡Î ¨˙È¯˘Ù‡ ‡È‰ ˙‡Ê ÌÚ
˙‡ ÏÈÁÓ ‰Ê ˜ÂÁÏ ∑ ÛÈÚÒ ±∂±Æ≤∞∞¥ ÏÈ¯Ù‡· Û˜Â˙Ï ‰ÒÎ ¯˘‡ ‰˘„Á‰ ˙ÈÏ¯ËÒÂ‡‰
˙È˘Ú ‰ÈÏ‡ ‰˘È‚‰˘ Â‡ ‰ÈÏ¯ËÒÂ‡· ‰¯Â˜Ó˘ ¯‡Â„ ˙Ú„Â‰ ÏÎ ÏÚ ‰ÈÏ¯ËÒÂ‡ Ï˘ ‰˙ÂÎÓÒ

Æ‰ÈÏ¯ËÒÂ‡Ó
Ï·Ê‰–¯‡Â„Ó π∞•–Ó ¯˙ÂÈ˘ ÁÈ Ì‡ Û‡ ¨Â˙Ú„Ï ÈÎ ÔÈÈˆÏ ÌÂ˜Ó ÌÈ‡ˆÂÓ Â‡

                                            

˜ÂÒÙÏ ËÙ˘Ó‰–˙È·Ó ˘˜·Ó Í‡ ˙È‚ÂˆÈÈ ‰ÚÈ·˙ ˘È‚‰Ï ÔÈÈÂÚÓ ÂÈ‡ Ú·Â˙‰ ÈÎ ˙ÁÂÂ„Ó‰
ÈÚÓ˘Ó–„Á ÔÙÂ‡· ıÂ¯ÁÏ ÌÂ˜Ó ÌÈ‡ˆÂÓ ÂÈ‡ ÆÌÈ¯ˆÈ‰ ˙ÂÈÂÎÊ ÏÚ Ô‚˙˘ ˙ÈÂ¯˜Ú ‰˜ÈÒÙ
¯È˘È ˜ÂÂÈ˘ Ï˘ ‰¯˜Ó· Â‡ Ï·Ê–¯‡Â„ Ï˘ ‰¯˜Ó· ÈÂ‡¯ ÔÂ¯˙Ù ‰È‰ ˙È‚ÂˆÈÈ ‰Ú·Â˙˘

ÆÂ· ˘ÂÓÈ˘ ÏÂ˜˘Ï ·Â˘Á˘ ÈÚˆÓ‡ Â‰Ê ¨˙‡Ê ÌÚ ÆÏÏÎÎ
Æ∏ Á¢Ò ¨±π∏≤–‚¢Ó˘˙‰ ¨ÌÈ„ÈÁ‡‰ ÌÈÊÂÁ‰ ˜ÂÁÏ ¥ ÛÈÚÒ Â‡¯ ±µ∑

Æπ‰±∑ ÛÈÚÒ· ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÈË¯Ù‰ ‰Úˆ‰· ‰ÚÈÙÂÓ‰ ‰˜ÊÁ‰ ‡È‰ ˙È˙ÈÈ‡¯ ‰˜ÊÁÏ ‰Ó‚Â„ ±µ∏
Ì‡ ˙ÏÂÊ ¨‰˙Â‡ Ï·È˜ ÔÚÓ‰ ÈÎ ¨‰˜ÊÁ ¯È˘È ¯ÂÂÈ„ ˙ÂÚˆÓ‡· ‰ÈÙ ‰ÁÏ˘¢ ∫Ú·Â˜ ÛÈÚÒ‰

¢ÆÂ˙„ÂÚ˙Ï ‰ÚÈ‚‰ ‡Ï ‰ÈÙ‰ ÈÎ ‰ÂÙ‰ ÁÈÎÂ‰
Dan Ilett "U.S. leads the ∫Â‡¯ Æ˙È¯·‰–˙Âˆ¯‡Ó ÌÂÈÎ ÚÈ‚Ó Ï·Ê‰–¯‡Â„ ·Â¯ ¨ÈÏÏÎ ÔÙÂ‡· ±µπ
dirty dozen spammers" (December 2004) available at http://news.com.com/U.S.+

leads+the+dirty+dozen+spammers/2100-7349_3-5503344.html?tag=sas.emai

Æ(7.3.2005)

 Alongi, supra∫Â‡¯ ‰Ê ‡˘Â ÌÚ ‰ÂÊÈ¯‡· ËÙ˘Ó‰–˙È· Ï˘ ˙ÂÈÈÚÓ ˙Â„„ÂÓ˙‰ ÈÎ¯„Ï ±∂∞
Ænote 51, at pp. 281–283

ÆSpam Act of 2003, supra note 48 ∫Â‡¯ ±∂±
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‰Â˘‡¯‰ ‰·ÈÒ‰ Æ˙È˙˜È˜Á ˙Â·¯Ú˙‰· ÌÚË ÔÈÈ„Ú ÌÈÈ˜ ¨Ï‡¯˘ÈÏ ıÂÁÓ ÚÈ‚Ó ÈÂ¯Ë˜Ï‡‰
„‚ ‰ÓÁÏÓ· ÌÏÂÚ‰ ˙ÂÈ„Ó ¯‡˘ ÌÚ ‰Â˘‡¯‰ ‰¯Â˘· ‰ÓˆÚ ˙‡ „ÈÓÚ‰Ï Ï‡¯˘È ÏÚ˘ ‡È‰
È„È–ÏÚ ÌÂÁ˙‰ Ï˘ ‰¯„Ò‰‰ ÌˆÚ· ÌÚË ˘È ¨ÂÈÈˆ ¯·Î˘ ÈÙÎ ¨ÍÎÏ ¯·ÚÓ ÆÏ·Ê‰–¯‡Â„

ÆÏ‡¯˘È· ÈÂ¯Ë˜Ï‡‰ ¯ÁÒ‰ ÌÂÁ˙· ÌÈÈÂ‡¯ ˙Â‚‰˙‰ ÈÏÏÎ ˙ÚÈ·˜

‰ˆÂÙ˙ ˙ÓÈ˘¯Ó ‰„¯Â‰ ˙Â¯˘Ù‡Â ˙Â‡Ó¯ ¯ÂÒÈ‡ Æ∑

¯ÂÒ‡Ï ˘È˘ Ô·ÂÓ ±∂≤Æ‰‡Â‰ ¯ÂÒÈ‡ — ‰ÓÂ„ „Á‡ Ë¯Ù ˙ÂÏÈÎÓ ˙ÂÈÓÏÂÚ‰ ˙Â˜È˜Á‰ ÏÎ ËÚÓÎ
¨ÂÈ‡¯˘ ÈÙÎ Æ„ÂÚÂ ÏÚÂÙ ÂÈ‡˘ ‰ˆÂÙ˙ ˙ÓÈ˘¯Ó ‰„¯Â‰Ï ¯Â˘È˜ ¨˙ÂÈ¯˜˘ ‡˘Â ˙Â¯˙ÂÎ
Ì˜ÓÏ ·Â˘Á ¨·ÂË‰ ¯„Ò‰ ÔÚÓÏ Í‡ ¨˙ÈÏ‡¯˘È‰ ‰˜È˜Á· ÌÈÓÈÈ˜ ¯·Î ÂÏÏ‰ ÌÈ¯ÂÒÈ‡‰Ó ˜ÏÁ
Ï˘ ˜ÂÁ‰–˙Úˆ‰ ˙Â˘ÂÚ ÔÎ‡ ÍÎÂ© ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ Ï˘ È˙˜È˜Á‰ ¯˘˜‰· Ì˙Â‡

 ±∂≥Æ®˙„ÁÂ‡Ó‰ ‰Úˆ‰‰Â ˙¯Â˘˜˙‰ „¯˘Ó
‰Ê ¯˘˜‰·Â — ‰ÓÊ‰ ‡ÏÏ ˙È¯ÁÒÓ ‰Ú„Â‰ ÏÎÂ Ï·Ê–¯‡Â„ ÏÎ ¨‰‡Â‰‰ ¯ÂÒÈ‡ ÏÚ ÛÒÂ
˙ÓÈ˘¯Ó ‰¯Ò‰Ï ˙Â¯˘Ù‡ ÏÂÏÎÏ ˙·ÈÈÁ — ˙·Â˙Î‰ ˙‡ ÁÏÂ˘‰ ‚È˘‰ „ˆÈÎ ‰˘Ó ‡Ï
ÔÂ‚Ó — „ÈÈÓ ‰· ÔÂ„˘ ¨¯˙ÂÈ ˙È˙Â‰Ó‰ ‰Ï‡˘· ÈÂÏ˙ ÂÈ‡˘ ÈÊÎ¯Ó ·ÈÎ¯ Â‰Ê Æ‰ˆÂÙ˙‰

Æopt-out ÔÂ‚Ó Â‡ opt-in

øÏ‡¯˘È· ÈÂˆ¯‰ ¯Ë˘Ó‰ Â‰Ó — opt-out ÏÂÓ opt-in Æ∏

¯Ë˘Ó Ì‡‰ ÆÈÂˆ¯‰ ¯Ë˘Ó‰ È·‚Ï ÔÂÈ„‰ ‡Â‰ ÍÂ¯ÚÏ ¯˙Â˘ ¯˙ÂÈ· È˙ÂÚÓ˘Ó‰Â ·Â˘Á‰ ÔÂÈ„‰
ÈÙÎ ¨®opt-out© ·Â¯ÈÒ ˙Â¯˘Ù‡ Ï˘ ‚ÂÒÓ ¯Ë˘Ó ˙ÂÈ‰Ï ÍÈ¯ˆ Ï‡¯˘È· ÌÂ˜È˘ Ï·Ê‰–¯‡Â„
ÈÙÎ ¨®opt-in© ˙Ó„˜ÂÓ ‰ÓÎÒ‰ ÏÚ ÒÒÂ·Ó˘ ÔÂ‚Ó Â‡ ¨‰ˆÚÂÓ‰ Ï˘ ˜ÂÁ‰–˙Úˆ‰· ÚˆÂÓ˘
È‚ÂÒ È˘ ÈÎ ÂÈ‡¯ ‰ÂÂ˘Ó‰ ËÙ˘Ó‰ ˙¯È˜Ò· Æ˙¯Â˘˜˙‰ „¯˘Ó Ï˘ ˜ÂÁ‰–˙Úˆ‰· ÚˆÂÓ˘
˙ÂÈÚ·‰Ó ˜ÏÁ Â¯˜Ò ÔÎÂ ¨ÈÙÂ¯È‡‰ „ÂÁÈ‡· È˘‰Â ˙È¯·‰–˙Âˆ¯‡· ÔÂ˘‡¯‰ ¨ÌÈÓÈÈ˜ ¯Ë˘Ó‰

                                            

Ï˘ ¯Â˘ÈÓ· Â˙Ú„Ï ˙ÂÈ‰Ï ‰ÎÈ¯ˆ ‰È‡ ÌÈ‡Ó¯ ÌÚ ˙Â„„ÂÓ˙‰‰ ¨ÈÂ¯˜Ú ÔÙÂ‡· ¨˙‡Ê ÌÚ ±∂≤
˙Â„„ÂÓ˙‰Ï ÌÈ˜ÈÙÒÓ ÌÈÓÈÈ˜‰ ÌÈ˜ÂÁ‰ ÈÎ ‰‡¯Â ¨„ÈÓ˙ ÂÈ‰ÈÂ „ÈÓ˙ ÂÈ‰ ÌÈ‡Ó¯ ÆÏ·Ê‰–¯‡Â„
Ì˘Ï Ï·Ê‰–¯‡Â„· Ú‚Â‰ ¯„Ò‰‰ ÍÂ˙· ‰ÊÎ ÛÈÚÒ ÌÂÈ˜ ÌÈÏÒÂÙ ÂÈ‡ ¨˙‡Ê ÌÚ ÆÌÓÈÚ

ÆÔÂÈ‚È‰‰Â ˙eÓÕÏ˘‰
Æ‡˘Â‰ ˙¯Â˘· ·Â˙ÈÎ‰ ˙ÙÒÂ‰ ˙·ÂÁÏ ˜˜ÊÈ‰Ï ÌÂ˜Ó ˘È Ì‡ ‰Ï‡˘‰ ‰ÏÂÚ ‰Ê ¯˘˜‰· ±∂≥
"ADV"  ˙È·Â˙Î‰ ˙‡ ˙‡˘Ï ÈÓÂÒ¯Ù Ï·Ê–¯‡Â„ ÏÎ ˙·ÈÈÁÓ ˙ÂÈ„Ó‰Ó ˜ÏÁ· ‰˜È˜Á‰
Æ®„·Ï· ÌÈ¯‚Â·ÓÏ „ÚÂÈÓ ÔÎÂ˙˘ ˙ÂÓÂÒ¯ÙÏ ‰Â˘ ·Â˙ÈÎ ÌÈ˙ÈÚÏÂ© ‡˘Â‰ ˙¯Â˘ ˙ÏÈÁ˙·
ÂÈ‡ Æ‡˘Â· ˙ÈÚÓ˘Ó–„Á ‰„ÓÚ ÌÈÚ·Â˜ ÂÈ‡ ÈÎ Ì‡ ¨ÂÊ ‰¯„‚‰· Í¯Âˆ ÔÈ‡ ÂÓÚËÏ
˙ÂÎÂ·Ò ˙ÂÏ‡˘ Â·ÂÁ· ÔÓÂË˘ ¨„·Ï· ÌÈ¯‚Â·ÓÏ Ï·Ê–¯‡Â„ ÔÂÓÈÒ Ï˘ ‡˘ÂÏ Ì‚ ÌÈ˘¯„
ÒÁÈÈ˙‰Ï ·Â˘Á ¨˙‡Ê ÌÚ Æ‰Ê ¯Ó‡Ó Ï˘ ‰ÚÈ¯È‰ ·ÁÂ¯Ó ˙Â‚¯ÂÁ˘ ¨˙ÂÂÓ‡Â ÌÈÎ¯Ú Ï˘

Æ˜˜ÂÁÓ‰ È„È–ÏÚ ÂÚ·˜ÈÈ˘ ˙ÂÂÓ‡ÏÂ ÌÈÎ¯ÚÏ Ì‡˙‰· ‰˜È˜Á‰ ˙¯‚ÒÓ· ‰Ê ‡˘ÂÏ
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˘È opt-in–‰ ¯Ë˘ÓÏ Ô‰Â opt-out–‰ ¯Ë˘ÓÏ Ô‰ ÈÎ ¨ÔÎ Ì‡ ¨ÂÈ‡¯ Æ‰Ï‡ ÌÈ¯Ë˘Ó ˙ÂÚ·Â‰
øÏ‡¯˘È· ÈÂˆ¯‰ ¯Ë˘Ó‰ ÔÎ Ì‡ Â‰Ó Æ˙ÂÈÚ·Â ˙ÂÂ¯ÒÁ

¨˙È˘‡¯ ÆÂÊ Â˙ÚÈ·˜Ï ÌÈ„Á‡ ÌÈÓÚË Æopt-in–‰ ¯Ë˘Ó ‡Â‰ ÈÂˆ¯‰ ¯Ë˘Ó‰ ¨ÂÓÚËÏ
˙ÂÎÊ‰˘ Ô˙È‰· ¨ÈÙÂ¯È‡‰ „ÂÁÈ‡Ï ‰Ï˘ ˙ÂÈË¯Ù‰ ¯Ë˘Ó· ¯˙ÂÈ ‰ÓÂ„ Ï‡¯˘È ÈÎ ‰‡¯
‰˜ÒÓ‰ Á¯Î‰· ˙Ú·Â ‡Ï ÂÊ ‰ÚÈ·˜Ó ÆÏ‡¯˘È· ˙È˙˜ÂÁ „ÂÒÈ–˙ÂÎÊ ‰È‰ ˙ÂÈË¯ÙÏ
ÂÚÒÓ Ï˘ ‡ˆÂÓ‰ ˙„Â˜ Í‡ ¨Ï·Ê‰–¯‡Â„ ˙ÈÈÚ· Ï˘ ‰·ÈÏ–·Ï ‡È‰ ˙ÂÈË¯Ù· ‰ÚÈ‚Ù‰˘
ÏÚÂÙÎ ±∂¥ÆÔÈÈ˜‰ ÏÚ ‰‚‰Â ˙ÂÈË¯Ù Ï˘ ¯Ë˘Ó ÏÚ ÌÈÈÂ· ‰È˙Â„ÂÒÈ˘ ‰˘È‚ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ
ıÙÁ‰ ÏÎÏ Ô˙Â opt-out–‰ ¯Ë˘Ó˘ ˙ÈÏÏÂÎ‰ ˙Â˘¯‰ ˙‡ Ï·˜Ï ÌÈÏÂÎÈ ÂÈ‡ ¨ÍÎÓ ‡ˆÂÈ
Í‡ ¨ÔÂ¯˙Ù ˙ÂÂ‰Ï ‰ÏÂÎÈ ·Â¯ÈÒ ˙ÓÈ˘¯ ÆË¯Ù‰ Ï˘ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙·Â˙ÎÏ ıÂ¯ÙÏ ÍÎ·
ÈÓÂÒ¯Ù ¯‡Â„ ˙Â·¯ ÌÈÓÚÙ ˘È ÈÎ ÌÈÓÈÎÒÓ Ï·Ê‰–¯‡Â„ Ï˘ ¯˙ÂÈ· ÌÈÏÂ„‚‰ ÂÈ„‚˙Ó Ì‚
ÏÂÎÈ ÂÈ‡ ¨¢ÌÂÏÎ–‡Ï Â‡ ÏÎ‰¢ ˙ÈÁ·· ¨ÈÓÂËÂÎÈ„ ÔÂ¯˙Ù ÔÎÏ ÆÏ·˜Ï ‡˜ÂÂ„ ÌÈˆÂ¯ Â‡˘
ÌÈÏ˜‡· ·˘Á˙‰Ï ÍÈ¯ˆ ÈËÙ˘Ó ÔÂ¯˙Ù ÏÎ ÈÎ ÂÏ ‰‡¯ ¨ÍÎÏ ¯·ÚÓ ÆÔÎ–Ì‚ Ï·˜˙‰Ï
ÌÈ˘‡ ¨˙Â·¯‰ ˙ÂÈÂ‡Ó¯‰Â Ï·Ê‰–¯‡Â„ ˙ÂˆÈÙ ÏÏ‚· ¨ÌÂÈÎ Æ„ÏÂ ‡Â‰ ÂÈÏ‡˘ È˙¯·Á‰
˜¯ ¯·„‰˘ „ÁÙ‰ Ï˘· ¨¢‰ˆÂÙ˙‰ ˙ÓÈ˘¯Ó È˙Â‡ ¯Ò‰¢‰ È¯Â˙ÙÎ ÏÚ ÌÈˆÁÂÏ ÌÈ‡ ËÂ˘Ù
ÂÏÈ‡ ex-ante ·ÂË ˙ÂÈ‰Ï ÏÂÎÈ ‰È‰ ‰ÊÎ ÔÂ¯˙Ù˘ ÔÎ˙ÈÈ ÆÛÒÂ Ï·Ê–¯‡Â„· Ì˙Ùˆ‰Ï ÏÈ·ÂÈ
„ÈÏÂ˙ ÌÈÈ˜‰ È˙Â‚‰˙‰‰Â È˙¯·Á‰ ÌÈÏ˜‡‰Ó ˙ÂÓÏÚ˙‰ Í‡ ¨‰ÚÙÂ˙‰ ˙ÂË˘Ù˙‰ ÈÙÏ ˜˜ÂÁ

ÆÌÈ˘È–‡Ï ÔÂ¯˙Ù ÂÓÚËÏ
‰ÓÈ˘¯· ˙ÂÈ˘È‡ ˙ÂÓ‡˙‰ ˙Â˘ÚÏ ¯˘Ù‡È˘ ÔÂ¯˙Ù˘ ¯Â·ÒÏ ‰¯Â‡ÎÏ Ô˙È ¨ÍÎ Ì‡
Ï˘ ‰ÚË ‡È‰ opt-in–‰ ¯Ë˘Ó „‚ ˙ÂÚË‰ ˙Á‡ Ì‡ ÌÏÂ‡ ÆÈÂ‡¯ ÔÂ¯˙Ù ‰ÂÂ‰È ±∂µ˙ÈÊÎ¯Ó‰
‰ˆÂÙ˙ ˙ÂÓÈ˘¯Ï ˙ÂÓ˘¯‰· ÚÈ˜˘‰Ï ÌÈ˘‡ Ï˘ ÌÂˆ¯ ¯ÒÂÁ ¨¯ÓÂÏÎ ¨˙ÈÏÂÈˆ¯ ˙Â˘È„‡
Ì‡‰ ø˙ÈÏÂÈˆ¯ ˙Â˘È„‡ Ï˘ ‰ÈÚ·Ó ‰ÊÎ ÔÂ¯˙Ù Ì‚ ÏÂ·ÒÈ ‡Ï Ì‡‰ ¨Ì˙Â‡ ˙ÂÈÈÚÓ˘
˙‡ Ë¯ÙÏ ¯˘‡Ó ˙ÈÏÏÎ‰ ˙Â¯˘Ù‡Ï ˜¯ Ì˘¯È‰Ï Â‡ Ì˘¯È‰Ï ‡Ï ÂÙÈ„ÚÈ ‡Ï ÌÈ˘‡

øÌ‰È˙ÂÙ„Ú‰
¨¯ÂÓ‡Î Æ¯Á‡‰ „ˆ‰ Ï‡ ˙Â¯˘˜˙‰‰ ˙¯ÈˆÈ Ï˘ ÏË‰ ˙‡ ¯È·Ú‰Ï ˘È˘ ÂÏ ‰‡¯ ÔÎÏ
ÂÚË ¯·Î Í‡ ±∂∂Æ‰ÓÎÒ‰‰ ˙‚˘‰Ï ˙ÂÈ˘ÏÂÙ ÌÈÎ¯„ Ï˘ ‰ÚÙÂ‰Ï ÌÂ¯‚Ï ÏÂÏÚ ¯·„‰

                                            

Æ±µ∞ ·¢˘˙‰ Á¢Ò ¨Â˙Â¯ÈÁÂ Ì„‡‰ „Â·Î ∫„ÂÒÈ–˜ÂÁÏ ∑–Â ≥ ÌÈÙÈÚÒ ±∂¥
Æ±±π ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±∂µ

Ï‡ÎÈÓ ˙ÒÎ‰–¯·Á ¨Ë¯ËÈ‡ ÈÈÈÚÏ ‰˘Ó‰–˙„ÚÂ ˘‡¯–·˘ÂÈ Ï˘ Â˘˘Á ˙‡ Ì‚ Â‡¯ ±∂∂
Ï·˜Ó ‡Â‰ ÍÈ‡ ∫ Ô˙È‡ Ï‡ÎÈÓ ¯¢ÂÈ‰¢ ∫∂ ßÓÚ· ¨∂π ‰¯Ú‰ ÏÈÚÏ ¨µ ßÒÓ ÏÂ˜ÂËÂ¯Ù· ¨Ô˙È‡
Í¯„ ÍÏ˘ ‰ÓÎÒ‰‰ ˙‡ ˘˜·Ï ÏÂÎÈ ‡Â‰ ¨Ë¯ËÈ‡ ¯˙‡ ‰Ê Ì‡ ∫¯ÓÂÚ–È¯·Ú ‰È„ ø‰ÓÎÒ‰
Ï˘ ıÈÙÓ È‡˘ ¯Ó‡ ÆÏ¢‡Â„· ‰ÓÎÒ‰‰ ˙‡ ˘˜·Ó ‡Â‰ Ê‡ ∫Ô˙È‡ Ï‡ÎÈÓ ¯¢ÂÈ‰ Æ¯˙‡‰
‰Ê ∫ÍÏ ·˙ÂÎ È‡ ÆÈÏ˘ ÌÈÈÏÚ‰ ÏÚ ˙ÈÏËÈ‚È„ ˙¯·ÂÁ ÍÏ ÁÂÏ˘Ï ‰ˆÂ¯ È‡Â ¨ÌÈÈÏÚ
ÍÈ¯ˆ ‰˙‡ ¨‡Ï ∫ÈÏ È„È‚˙ ¨‰ˆÂ¯ ‡Ï ˙‡ Ì‡ ÆÌÚÙ ÏÎ Í˙Â‡ ÔÎ„ÚÏ ‰ˆÂ¯ È‡Â ¨ÌÈÈÏÚ‰
˙ˆˆÂÙÓ ÈÏ˘ ÏÈÈÓÈ‡‰ ˙·È˙ ÆÂÈ‰ÈÊ˘ ‰ÈÚ·‰ ˙‡Ê ∫¯ÓÂÚ–È¯·Ú ‰È„ ÆÈ˙Â˘¯ ˙‡ Ï·˜Ï
‰Ó Ê‡ ∫Ô˙È‡ Ï‡ÎÈÓ ¯¢ÂÈ‰ Æ˙Â‡¯˛‰¸Ï ˙Á‡ ÌÚÙ ˙ÂÁÙÏ Âˆ¯˘ ßÂÎÂ ÌÈÈÏÚ È¯ÎÂÓ Ì˙Â‡Ó
ÔÂÙÏË· øÏÈÈÓÈ‡ ÍÏ ÁÏÂ˘ È‡ ÂÈ˘ÎÚ ∫¯ÓÂÏ ¨ÔÂÙÏË· ÂÈÏ‡ ÏˆÏˆÏ Í¯ËˆÈ ‡Â‰ ø‰˘Ú
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ÌÂÁ˙· ‰˜È˜Á Ï˘ ÏÏÂÎ Í¯ÚÓ ÍÂ˙· ÂÓÂ˜Ó ˙‡ ‡ÂˆÓÏ ÍÈ¯ˆ Ï·Ê‰–¯‡Â„ ˙ÈÈÚ·Ï ‰ÚÓ‰˘
ÍÎ ¨˙ÂÁÂ˙Ù ˙ÂÓÈÂÒÓ ÌÈÎ¯„ ¯È˙Â˙Â ¨ÈÂ‡¯‰ ÔÂÊÈ‡‰ ˙‡ ÍÂ¯Ú˙ ÂÊ ‰˜È˜Á Æ¯È˘È‰ ˜ÂÂÈ˘‰
ÌÈÎ¯„ ÌÂÈÎ ˘È ˜ÂÂ˘ÓÏ ¨ÍÎÏ ¯·ÚÓ ÆÌÈË¯Ù‰ Ï˘ Ì˙ÓÎÒ‰ ˙‡ ‚È˘‰Ï ÂÏÎÂÈ ÌÈ˜ÂÂ˘Ó‰˘
ÌÈÏÈÚÈ ÌÈ¯ˆÂÓ Ì˙Á˙Ó‡·˘ ÌÈÂ‚‰‰Â ÌÈ·ÂË‰ ÌÈ˜ÂÂ˘Ó‰˘ ÍÎ ¨Â˙ÏÂÎ¯Ó ˙‡ ÌÒ¯ÙÏ ˙Â·¯
Í‡ ±∂∏¨˜Â˘‰Ó ÂÓÏÚÈÈ ÌÈÓÈÂÒÓ ÌÈ¯ˆÂÓ ¨ÔÂÎ ±∂∑ÆÌÈÈÈÚ˙Ó‰ ˙‡ ¯˙‡Ï Í¯„‰ ˙‡ Â‡ˆÓÈ
‡ÏÙ–˙ÂÙÂ¯˙ ÌÈÚÈˆÓ˘ ÌÈ¯ˆÂÓ ÌÈ‰ Ï·Ê–¯‡Â„ ˙ÂÚˆÓ‡· ÌÂÈÎ ÌÈÓ„Â˜Ó˘ ÌÈ¯ˆÂÓ‰Ó ÌÈ·¯
˜Â˘‰ ÔÓ ‰Ï‡ Ï˘ Ì˙ÂÓÏÚÈ‰˘ ˜ÙÒ ÔÈ‡ ±∂πÆ˙ÂÈÂ‡Ó¯ ¯‡˘Â ‰„ÈÓ¯ÈÙ È˜Á˘Ó ¨˙ÂÏÚÂÙ ÔÈ‡˘
˙È˙¯·Á‰ ˙ÏÚÂ˙‰ ˙‡ ÏÈ„‚Ó ‰Ó ‡È‰ ¨ÔÎ Ì‡ ¨‰Ï‡˘‰ Æ˙È˙¯·Á‰ ˙ÏÚÂ˙‰ ˙‡ ÏÈ„‚˙ ˜¯
Ï·Ê‰–¯‡Â„ Ï˘ ‰ÈÚ·‰ ÔÂ¯˙Ù Â‡ ˜Â˘· ÌÈ¯ˆÂÓ Ì˙Â‡ Ï˘ ÌÓÂÈ˜ — ¯˙ÂÈ ‰·¯ ‰„ÈÓ·
Æ¯˙ÂÈ ˜ÊÁ Ò¯ËÈ‡ ÂÈ‰ ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ Ï˘ ‰ÈÚ·‰ ÔÂ¯˙Ù ¨ÂÓÚËÏ ÆÈÂ¯Ë˜Ï‡‰
˙Â˙È ‰Ï‡ ˙ÂÈÚ· Í‡ ¨ÏÈÚÏ ÂÈÈˆ˘ ÈÙÎ ¨‰ÓÎÒ‰‰ ÔÂ‚Ó ˙¯„‚‰· ˙ÂÈÚ· ÌÓÂ‡ ˙ÂÓÈÈ˜

ÆÔÂ¯˙ÙÏ
˘¯„ ÂÈ‡ Ï·Ê‰–¯‡Â„ ÁÏÂ˘ Æ˙ÂÈÂÏÚ‰ ˙ˆÁ‰ ‡È‰ Ï·Ê‰–¯‡Â„ Ï˘ ˙ÈÊÎ¯Ó‰ ‰ÈÚ·‰
Ï˘ ÈÒÏ˜ ·ˆÓ Ô‡Î ÌÈ‡Â¯ Â‡ ¨‰˘ÚÓÏ Æ˙¯ˆÈÈÓ Ï·Ê‰–¯‡Â„ ˙ÁÈÏ˘˘ ˙ÂÈÂÏÚ‰ ˙‡ ÌÈÙ‰Ï
˙˘¯· ˙Â‡¯Ï ÂÏÈÙ‡ ÈÏÂ‡ ¯˘Ù‡ ÂÊ ‰·˘ÁÓ Í¯„ ÏÚÂ ¨¢Û˙Â˘Ó‰ ‰Ú¯Ó‰ ˙ÈÈ„‚¯Ë¢
ÏÚ ˜¯ ÏÎ˙ÒÓ ¨Ï·Ê‰–¯‡Â„ ÈÁÏÂ˘ ‰Ê ‰¯˜Ó· ¨Ë¯Ù ÏÎ ±∑∞Æ¢Ú·Ë ·‡˘Ó¢ ÔÈÚÓ Ë¯ËÈ‡‰
‰¯˜Ó· — ÌÈ·‡˘Ó· ‡ÏÓ ˘ÂÓÈ˘ È„È–ÏÚ Â˙ÏÚÂ˙ ˙‡ ‡È˘Ó ‰Ê Ë¯Ù ÔÎÏ Æ˙È˘È‡‰ Â˙ÏÚÂ˙
‰Ê ‰¯˜Ó·© ·‡˘Ó· ¯˜Â·Ó–‡Ï ˘ÂÓÈ˘ ‰˘ÂÚ „ÈÁÈ ˘Ó˙˘Ó Â˙Â‡ ÆÏ·Ê–¯‡Â„ ˙ÁÈÏ˘ ‰Ê
ÏÏ„Ó ‰ÊÎ ˘ÂÓÈ˘ Æ‰¯·Á‰ ÏÏÎ ÏÚ ˙ÂÈÂÏÚ‰ ˙‡ ÔÈˆÁÓÂ ¨®Ë¯ËÈ‡‰ Â‡ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰
Ì¯Â‚ — ÈÁÎÂ‰ ‰¯˜Ó·© Â¯ÂÓÈ˘Ï ‰˘Â¯„‰ ¢˙ÈËÈ¯˜‰ ‰ÒÓ¢Ï ˙Á˙Ó Ï‡ ·‡˘Ó‰ ˙‡

Æ®ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙Â¯È˘ ˙ÒÈ¯˜Ï
                                            

¯·Î ÌÈÈ˜ ‡Â‰Â ¨‰˜È˜Á· ‚È¯Á ÌÈÚ·Â˜ Â‡ ‰Ù ∫¯ÓÂÚ–È¯·Ú ‰È„ ÆÛÏ‡ ÈÙ Â˙Â‡ „È¯ËÓ ‡Â‰
¯¢ÂÈ‰ Æ·˘ÁÈ˙ ‡Ï ‰ÓÎÒ‰‰ ˙Ï·˜ Í¯ÂˆÏ ˜ÒÚ ˙È· Ï˘ ˙ÈÓÚÙ „Á ‰ÈÈÙ˘ ¨˜ÂÁ· ÌÂÈ‰
˙‡ Ï·˜Ï ÈÂ‡¯˘ Â·˘Á ÂÈ·‚Ï ∫¯ÓÂÚ–È¯·Ú ‰È„ øÈË¯Ù Ì„‡ ÌÚ ‰ÓÂ ∫Ô˙È‡ Ï‡ÎÈÓ
‰˙Â‡· È˙ÈÈ‰ Ì‡ ∫¯ÓÂÚ–È¯·Ú ‰È„ øÍ˙ÓÎÒ‰ ˙‡ Ï·˜‡ ÍÈ‡ ∫ Ô˙È‡ Ï‡ÎÈÓ ¯¢ÂÈ‰ ÆÂ˙ÓÎÒ‰
∫Ô˙È‡ Ï‡ÎÈÓ ¯¢ÂÈ‰ ÆÈ˙ÓÎÒ‰ ˙‡ ÂÏ ˙˙Ï ‰ÏÂÎÈ È‡ ¨˜ÙÒ‰ ˙‡ ‰¯ÈÎÓ È‡Â ÌÈÈÏÚ ˙ÂÁ
ÔÂÙÏË‰ Í¯„ ÆÈÏ˘ Ï¢‡Â„‰ ˙ÂÚˆÓ‡· ‡Ï ∫¯ÓÂÚ–È¯·Ú ‰È„ øÍ˙ÓÎÒ‰ ˙‡ Ï·˜‡ ÍÈ‡
‰ÊÈ‡ øÏÈÈÓÈ‡· Â‡ ÔÂÙÏË· — ¯˙ÂÈ Í˙Â‡ „È¯ËÓ È‡ È˙Ó ∫Ô˙È‡ Ï‡ÎÈÓ ¯¢ÂÈ‰ Æ¯˘Ù‡

¢Æ„¯ÂÒ·‡ ‰Ê ø‰Ê· ˘È ÔÂÈ‚È‰
˙¯ÂÓ˙ ÛÒÎ Ï·˜Ï ˙ÂÁÂ˜ÏÏ ˙¯˘Ù‡Ó ¯˘‡ ¨Adnoodle ˙¯·Á Ï˘ ¯˙‡‰ ˙‡ ¨‰Ó‚Â„Ï ¨Â‡¯ ±∂∑
ÔÈ· ÌÈÎÂÂ˙ÓÎ ÂÓÂ˜È ‰Ï‡Î ˙Â¯·Á˘ ‡Â‰ ÔÂÈÚ¯‰ ÆÈÓÂÒ¯Ù ¯‡Â„ ˙Ï·˜ Â‡ ÌÂÒ¯Ù ˙ÚÈÓ˘
http://www.adnoodle.com/ ∫Â‡¯ ÆÌÈÓÒ¯ÙÓ‰ ÔÈ·Ï ˙ÈÏÂÈˆ¯ ÌÈ˘È„‡‰ ÌÈ˘‡‰

Æ®±≥Æ≥Æ≤∞∞¥© index.html

ÆÌ˘ ¨±±¥ ‰¯Ú‰ ÏÈÚÏ ¨ÌÈÈ˜Ï‡ Â‡¯ ±∂∏
‰ˆÂÙ ÂÊ ‰ÚÙÂ˙ ¢ÈÏ‡¯˘È¢ Ï·Ê–¯‡Â„· ÆÌÏÂÚ· Ï·Ê‰–¯‡Â„ È·‚Ï ¯˜ÈÚ· ÔÂÎ ‰Ê ¯·„ ±∂π

Æ˙ÂÁÙ
ÆGarrett Hardin "The tragedy of the commons" 162 Science (1968) 1243 ∫Â‡¯ ±∑∞
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ÈÚˆÓ‡· ‰ÚÈ‚Ù Ï˘ È·ÈË˜ÏÂ˜‰ ˜Ê· ÌÎ˙ÒÓ ÂÈ‡ ‰¯·Á‰ ÏÏÎÏ Ì¯‚˘ ˜Ê‰ Í‡
˙Ó¯· Ì‚ ˘Á¯˙Ó ˜Ê‰ Æ˙˘¯„‰ ˙ÈËÈ¯˜‰ ‰ÒÓÏ ˙Á˙Ó Ï‡ ÂÏÂÏÈ„Â ÈÏÏÎ‰ ¯ÂˆÈÈ‰
ÚÂÓ Â‰ÈÓ ÏÂ‡˘Ï ÂÈÏÚ ÔÎÏ ÆÂÚÂÓÏ ÂÂˆ¯·˘ ˜Ê ¨ÂÓˆÚ ˙ÂÎÊ· „ÓÂÚ˘ ˜Ê Â‰Ê ±∑±ÆË¯Ù‰

Æ¯˙ÂÈ· ·ÂË‰ ˜Ê‰
Â¯Á·È ÌÈ˘‡˘ ¯„Ò‰‰ Â‰Ó ¨ÏÈÚÈ‰ ·ˆÓ· ˙Â¯˜Ï ÍÈ¯ˆ ‰Ó ÂÓˆÚ ˙‡ ÏÂ‡˘Ï ‰Ò
ÏÎ ¯˘‡Î ˘Á¯˙È ÌÈË¯Ù‰ ˙ÈÁ·Ó ÏÈÚÈ‰ ·ˆÓ‰ ÈÎ ‰‡¯ ÆÈ‡ÈÒÏÂ¯‰ ˙Â¯Ú·‰ ÍÒÓ È¯ÂÁ‡Ó
¨¯Á‡‰ „ˆ‰ ÔÓ Æ‰ˆÂ¯ ‡Â‰˘ ÌÈ‡˘Â·Â ‰ˆÂ¯ ‡Â‰˘ ˙ÂÓÎ· ˙ÂÈ¯ÁÒÓ ˙ÂÚ„Â‰ Ï·˜È Ì„‡
ÌÈÈÈÂÚÓ‰ ÌÈ˘‡Ï ˜¯Â ¨‰ËÚÓ ˙ÂÓÎ· ˙ÂÚ„Â‰ ÁÂÏ˘Ï ‡Â‰ ÌÈÁÏÂ˘‰ ˙ÈÁ·Ó ÏÈÚÈ‰ ·ˆÓ‰
˘È ÌÈ„ÓÓ È˘ ¨¯ÓÂÏÎ Æ¯˙ÂÈ· ‰Â·‚‰ ‰È‰È ‰·Â‚˙‰ ÊÂÁ‡˘ ÍÎ ¨ÌÈÓÒ¯ÙÓ Ì‰˘ ÌÈ‡˘Â·
ÏÚÓ ˙‚¯ÂÁ˘ ˙ÂÚ„Â‰ ˙ÂÓÎ ÏÎ ÔÎÏ Æ‰Ú„Â‰‰ ‡˘Â Ï˘ „ÓÈÓ‰Â ˙ÂÓÎ‰ „ÓÈÓ ∫ÈÂ‡¯‰ ÔÂÊÈ‡Ï
˙¯ˆÂÈ ÔÂÊÈ‡‰ ˙„Â˜Ï ˙Á˙Ó ˙ÂÚ„Â‰ ˙ÂÓÎ Æ˜Ê ˙¯ˆÂÈ ‰ÈÂˆ¯‰ ÔÂÊÈ‡‰ ˙„Â˜Ï ˙Á˙Ó Â‡
˙¯ˆÂÈ ÔÂÊÈ‡‰ ˙„Â˜Ï ÏÚÓ ˙ÂÚ„Â‰ ˙ÂÓÎ ÂÏÈ‡Â ¨˙Â˘Á¯˙Ó ÔÈ‡˘ ˙Â˜ÒÚ ˙ÂÓ„· ˜Ê
Ï˘ „ÓÈÓ‰ È·‚Ï ÍÂ¯ÚÏ Ô˙È ‰ÓÂ„ ÁÂ˙È Æ‰Ê ¯Ó‡Ó ÍÏ‰Ó· Â„ÓÚ ÂÈÏÚ˘ ˜Ê‰ ˙‡ ÌÈË¯ÙÏ

Æ‰Ú„Â‰‰ ‡˘Â
˜Ê ‰ÊÈ‡ ‡È‰ ˙ÈÊÎ¯Ó‰ ‰Ï‡˘‰ ÔÎÏ Æ˙È¯˘Ù‡ ‰È‡ ÔÂÊÈ‡‰ ˙„Â˜ Ï‡ ‰Ú‚‰‰ ˙Â‡ÈˆÓ·
˜Ê Â‡ ÔÂÊÈ‡‰ ˙„Â˜ ÏÚÓ ˙Â‡ˆÓÈ‰Ó ‰‡ˆÂ˙Î ¯ˆÂ˘ ˜Ê — ¯˙ÂÈ ÏÂ„‚Î ÂÈÈÚ· ÒÙ˙
ÏÚÓ ÌÈ‡ˆÓ Â‡ ¯˘‡Î ¯ˆÂ˘ ˜Ê‰ ¨ÂÓÚËÏ Æ‰„Â˜Ï ˙Á˙Ó ˙Â‡ˆÓÈ‰Ó ‰‡ˆÂ˙Î ¯ˆÂ˘
·Á¯ ÌÈ‡˘Â ÔÂÂ‚Ó·Â ‰ˆÂ¯ ‡Â‰˘ ÈÙÎÓ ˙Â·¯ ˙ÂÚ„Â‰ Ï·˜Ó Ì„‡ ÏÎ ¯˘‡Î ¨ÔÂÊÈ‡‰ ˙„Â˜
ÏÂÊ‰ ˜Ê‰ ÚÂÓ Â‰ÈÓ ‰Ï‡˘‰ ˙‡ ¨ÔÎÏ Æ¯˙ÂÈ È˙ÂÚÓ˘Ó‰ ˜Ê‰ ‡Â‰ ¨‰ˆÂ¯ ‡Â‰˘ ÈÙÎÓ
‰·ÂË‰ ‰¯Âˆ· ÔÂÊÈ‡‰ ˙„Â˜ Ï‡ Â˙Â‡ ·¯˜Ï ÏÂÎÈ˘ Ì¯Â‚‰ Â‰ÈÓ ∫ÍÎ ÁÒÏ ÍÈ¯ˆ ¯˙ÂÈ·

øÔÂÊÈ‡‰ ˙„Â˜ Ï˘ ÔÂ˙Á˙‰ ‰„ÈˆÓ ¯˙ÂÈ·
opt- Ï˘ ·ˆÓ Æopt-in Ï˘ ¯Ë˘Ó ˙Á˙ ¨Ï·Ê‰–¯‡Â„ ÈÏ·˜Ó ¨ÌÈË¯Ù‰ Ì‰ ‰Ï‡ ¨Â˙Ú„Ï
‰ÊÎ ¯Ë˘Ó· ¨¯ÓÂÏÎ ÆÌ¯‚ ¯·Î ˜Ê‰ ‰Ú„Â‰‰ ˙Ú‚‰ Ú‚¯·˘ ÍÎ È„ÈÏ ‡È·Ó ±∑≤È˜ out

ÍÎ È„ÈÏ ‰‡È·Ó ˙ÈÒÙ‡‰ ˙ÂÏÚ‰ ¨¯ÂÓ‡Î ÆÂÓˆÚ ‰Ú„Â‰‰ ÁÏÂ˘ ‡Â‰ ¯˙ÂÈ· ÏÂÊ‰ ˜Ê‰ ÚÂÓ
ÔÎÏÂ ¨˙ÂÏÈÚÈ· Â˙Â˘¯Ï ÌÈ„ÓÂÚ˘ ÌÈ·‡˘Ó‰ ˙‡ ÏˆÏ Ò¯ËÈ‡ ÌÂ˘ ‰È‰È ‡Ï ÌÒ¯ÙÓÏ˘

                                            

‰ÚÈ‚Ù ‰È‰ — ÈÂÏÙ Ï˘ ¯‡Â„‰ ‡˙Ï ÈÂˆ¯ ‡Ï ¯‡Â„ ˙ÁÈÏ˘ — ÂÊ ‰ÚÈ‚Ù ÈÎ ÔÂÚËÏ Ô˙È ±∑±
ÔÂÈ„ ‰· ÍÂ¯Ú‡ ‡Ï ˙Â¯Â¯· ˙Â·ÈÒÓ ¯˘‡ ¨˙ÒÒÂ·Ó–‡Ï‰© ‰Á‰· ¨Ô·ÂÓÎ ¨˙‡Ê ÆÂÈÈ˜·
ÂÂ˘‰© ÈË¯Ù‰ ÂÈÈ˜ ÔÎ‡ ‰È‰ Ì„‡ Ï˘ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙·È˙˘ ®‰Ê ¯Ó‡Ó ˙¯‚ÒÓ·
˙·È˙ Ï˘ ‰˘Â¯È‰ ˙Ï‡˘ ·È·Ò ˙È¯·‰–˙Âˆ¯‡· ÌÂÈÎ ÌÈÏ‰˙Ó‰ ÌÈÂÈ„‰ ˙‡ ‰Ê ÔÈÈÚÏ
˘È‚ ®≤∞∞¥ ¯·Óˆ„© ¢ø˙ÂÓ˘ È¯Á‡ ÂÏ˘ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙‡ ˘¯ÈÈ ÈÓ¢ ∫¯‡Â„‰
ÔÂÚÈË ÌÚ Æ®≤Æ≥Æ≤∞∞¥© http://www.ynet.co.il/articles/1,7340,L-3025311,00.html–·
Ï˘ ‰ÏÂÂÚ· È‡˜È¯Ó‡‰ ËÙ˘Ó‰–˙È· ‰˘Ú˘ ˘ÂÓÈ˘‰ ˙‡ ¯˙ÂÈ ·ÂË ˜ÓÏ ÌÈÏÂÎÈ Â‡ ‰ÊÎ
‡ˆ Ì‡ Ì‚ Í‡ Æ®„¯ËÓ‰ ˙ÏÂÂÚ· ˘ÂÓÈ˘‰ ˙‡ ÂÏÈÙ‡ ÈÏÂ‡Â© ÔÈÏËÏËÈÓ· ÏÂ·‚ ˙‚Ò‰
È‡„ÂÂ· ¨Ì„‡‰ Ï˘ ÈË¯Ù‰ ÂÈÈ˜ ‰È‡ Ì„‡ Ï˘ ÈÂ¯Ë˜Ï‡‰ ¯‡Â„‰ ˙·Â˙Î˘ ‰Á‰–˙„Â˜Ó

Æ¯·‚ ÌÈÏ‡„ ÏÎ Â·˘ È‡ÈÒ·Â‰‰ ¢Ú·Ë‰ ·ˆÓ¢Ï ‚‰Â‰ ¯Ë˘Ó‰ ˙‡ ¯ÈÊÁ‰Ï ‰ˆ¯ ‡Ï
Æ˙ÈÊÎ¯Ó ·Â¯ÈÒ ˙ÓÈ˘¯ ˙Ó‚Â„ ¨˘‡¯Ó ˙ÂÚ„Â‰ ˙ÚÈÓÂ ÌÂ˘È¯ ¯˘Ù‡Ó˘ ÈÊÎ¯Ó ÔÂ‚Ó ‡ÏÏ ±∑≤
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ÔÎ˙ÈÈ ÆÂ„ÓÚ ¯·Î ÈÊÎ¯Ó opt-out ÔÂ‚Ó Ï˘ ˙ÂÈ˙ÈÈÚ·‰ ÏÚ ÆÚÓÈÈ ‡Ï ˜Ê‰ ‰Ê ‰¯˜Ó·
¨ÔÂ¯˙Ù ˙ÂÂ‰Ï ÏÂÎÈ ÌÈÈÙÈˆÙÒ ÌÈÂÈÙ‡ ¯ÂˆÈÏ ÔÎ¯ˆÏ ¯˘Ù‡È ¯˘‡ ÈÊÎ¯Ó opt-out ÔÂ‚Ó˘
˜Ê‰ ˙‡ ÚÂÓÏ ¯˘Ù‡È˘ ±∑¥¨˙ÚÎ ÈÂ‡¯‰ ¯Ë˘Ó‰ ÔÎÏ ±∑≥Æ‰Ê ·Ï˘· ÌÂ˘ÈÈÏ È˙ÈÈÚ· ‡Â‰ Í‡
˙‡ ¯ÈÎÓ ¯˘‡ ¨ÂÓˆÚ Ë¯Ù‰ ‰ÊÎ ¯Ë˘Ó· Æopt-in Ï˘ ¯Ë˘Ó ‡Â‰ ¨¯˙ÂÈ· ‰ÏÂÊ‰ ‰¯Âˆ·
˙„Â˜ Ï‡ ˙È·ËÈÓ‰ ‰¯Âˆ· Â˙Â‡ ·¯˜Ï ÏÂÎÈ ¨ÔÈÈÂÚÓ ‡Â‰ Ì‰·˘ ÌÈ‡˘Â‰ ˙‡Â ˙ÂÓÎ‰
ÔÈÙÂÏÁÏ Â‡ ÌÈË¯Ù‰ ÌÚ ÌÎÒ‰Ï ÚÈ‚‰Ï ÌÈÓÒ¯ÙÓ‰ ˙‡ ·ÈÈÁÈ opt-in Ï˘ ¯Ë˘Ó ±∑µÆÔÂÊÈ‡‰
˙ˆÁ‰ ‡È‰ ˙ÈÊÎ¯Ó‰ ‰ÈÚ·‰ Ì‡ È¯‰ ÆÏ·Ê–¯‡Â„ Ì‰ÈÏ‡ ÁÂÏ˘Ï ˙ÂÎÊ‰ ˙‡ Ì‰Ó ˙Â˜Ï
ÌÈ¯ˆÂÈ Ì‰˘ ˙ÂÈÂÏÚ‰ ˙‡ ÂÓÈÙÈ Ï·Ê‰–¯‡Â„ ÈÁÏÂ˘˘ ÍÎ È„ÈÏ ‡È·È ‰Ê ÔÂ¯˙Ù ÈÊ‡ ¨˙ÂÈÂÏÚ‰
Ï˘ ¨‰ÚÈ„È‰ ‡‰· ¨‰ÈÚ·‰ ÔÂ¯˙Ù ˙‡ ¯˘Ù‡Ó opt-in–‰ ¯Ë˘Ó ¨‰˘ÚÓÏ ÆÂ˙ÁÈÏ˘ È„È–ÏÚ
ÌÈÈ‚ÂÏÂÎË‰ ˙ÂÂ¯˙Ù‰ ÏÎ˘ ‰„·ÂÚÏ ·Ï ÌÈ˘Ï ·Â˘Á ±∑∂Æ˙ÂÈÂÏÚ‰ ˙ˆÁ‰ — Ï·Ê‰–¯‡Â„
‰‡¯˘ ÍÎ ¨˘˜·Ó ‡Â‰˘ ÈÓÓ ˜¯ ¯‡Â„ Ï·˜È Ë¯Ù‰ Â·˘ ¨opt-in Ï˘ ·ˆÓÏ ‰˘ÚÓÏ ÌÈÂÂÎÓ
ÌÈË¯Ù‰ ˙‡ ÌÈ˘Ó˘Ó‰ ÌÈÚˆÓ‡Ï ÌÈ‡˙˙˘ ˙ÈËÙ˘Ó ‰ÒÈÙ˙ ·ÂˆÈÚÏ ÌÂ¯˙È ˜¯ ‰ÊÎ Ï„ÂÓ ÈÎ

ÆÌÂÈÎ

                                            

ÏÏÂ˘ ÌÈÈ˜Ï‡ Æ‰ÊÎ ÔÂ‚Ó ˙¯ÈˆÈ· ˙ÂËÂ˘Ù–‡Ï ˙ÂÈ‚ÂÏÂÎË ˙ÂÈÚ· ˙ÂÓÈÈ˜˘ ÌÈÈÓ‡Ó Â‡ ±∑≥
˙„ÚÂ Ï˘ ‰˙˜ÒÓ ˙‡ ¨≤µ ÌÈÈÏÂ˘–˙¯Ú‰ ¨¥∞≥ ßÓÚ· ¨±±¥ ‰¯Ú‰ ÏÈÚÏ ¨Â¯Ó‡Ó· ÌÓÂ‡
ÚÈˆÓ Û‡ ‡Â‰ ¨ÔÎ ÏÚ ¯˙È Æ˙È‚ÂÏÂÎË ‰ÈÁ·Ó È¯˘Ù‡ ÔÂ¯˙Ù‰ ÈÎ ÔÚÂËÂ ¨˙ÈÏ¯„Ù‰ ¯ÁÒ‰
‰ÓÈÓ˙ ‰È‰ ÌÈÈ˜Ï‡ Ï˘ ÂÊ Â˙˘È‚ ÈÎ ÂÏ ‰‡¯ ÌÏÂ‡ Æ˙È‚ÂÏÂÎË ‰ÈÁ·Ó ‰Â˘ ‰Úˆ‰
ÔÁ· ‡Ï ‡˘Â‰ ÈÎ Â˙Â‡ „ÓÏÓ ‰„ÚÂÂ‰ ‰ÈÈ‡¯˘ ÌÈÁÓÂÓ‰ ˙ÓÈ˘¯ ÏÚ ¯È‰Ó Ë·Ó ÆËÚÓ
È‚ÂÏÂÎË‰ ÈÂ˘‰ ˙Â¯ÓÏ ¨ÂÓÂ˘ÈÈ· ˙ÂÈ‚ÂÏÂÎË ˙ÂÈÚ· ÔÎ‡ ˘È ÈÎ ‰‡¯Â ¨˘‡¯–˙ÂÏ˜·

Æ¯˜·Ï ÔÓÂÈÓÂ ÍÓÒÂÓ ÈÈ‡ ‰˙Â‡˘ ¨Â˙Úˆ‰·
Æ≤„ ˜¯Ù–˙˙· ÏÈÚÏ Â„ÓÚ ¯·Î ÔÂ¯˙Ù‰ Ï˘ ˙Â˘ÈÓ‚‰ ÔÂ¯˜Ú ÏÚ ±∑¥

‰Ê ¯˘˜‰· ÆÈÓÂÒ¯Ù ¯‡Â„ Ï·˜Ï ˙ÂÎÊ‰ ÏÚ ÈË¯Ù ÔÈÈ˜ ÔÈÚÓ Ï˘ ·ˆÓ ¯ˆÂ ‰Ê ¯Ë˘Ó ˙Á˙ ±∑µ
˙¯ÈˆÈ ¯Á‡Ï ¯ˆÂ˘ ·ˆÓ‰ ˙‡ Â¯‡˙· Demsetz Ï˘ ÂÈ¯·„ ¨ÌÈÓÈ‡˙Ó‰ ÌÈÈÂÈ˘· ¨ÌÈÙÈ
"These owners now negotiate among themselves to ∫˙ÂÚ˜¯˜· ÈË¯Ù‰ ÔÈÈ˜‰
internalize any remaining externalities. Two market options are open to the

negotiators. The first is simply to try to reach a contractual agreement among

owners that directly deals with the external effects at issue. The second option is

for some owners to buy out others..." Harold Demsetz "Toward a Theory of

ÆProperty Rights" 57 Am. Econ. Rev. Pap. & Proc. (1967) 347, 357

Dennis W.K. Khong "An ∫Â‡¯ ÂÊ ‰˜ÒÓ· ÍÓÂ˙‰ ¯˙ÂÈ ˜ÈÂ„Ó ÈÏÎÏÎ ÁÂ˙ÈÏ ±∑∂
Economic Analysis of Spam Law" 1 Erasmus Law and Economics Review (2004),

23, esp. at p. 42: "By far, the opt-in approach is better than the rest... Revocable

opt-in spam induces recipients to internalize the social cost of spam, which can

‡ÂˆÓÏ Ô˙È ÂÊ ‰˜ÒÓ· ˙ÙÒÂ ‰ÎÈÓ˙ Æbe offset by the expected benefit of spam"

Â‡ Â˙Â‡ Ï„ÂÓ‰¢ ∫ÌÈ‡·‰ ÌÈ¯·„· „ÁÂÈÓ·Â ¨¥∏ ßÓÚ· ¨≤± ‰¯Ú‰ ÏÈÚÏ ¨ßÁ‡Â ÔÓ˜Â¯„ Ïˆ‡
ÆÈÙÂ¯È‡‰ Ï„ÂÓÏ ‰ÓÂ„· ¨‰˜È˜Á ˙ÂÚˆÓ‡· Opt-in–‰ Ï„ÂÓ ‡Â‰ Ï‡¯˘È· ıÓ‡Ï ÌÈˆÈÏÓÓ
Ì‚ ‡Â‰ ‡Ï‡ ¨ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰ ¯‡Â„ ˙ÂÓÎ ˙˙ÁÙ‰Ï ÔÂÎ‰ Ï„ÂÓ‰ ˜¯ ‡Ï ‡Â‰ ‰Ê Ï„ÂÓ

¢ÆÈÂ¯Ë˜Ï‡ ¯‡Â„ ˙ÂÚˆÓ‡· ÌÒ¯ÙÏ ÔÈÈÂÚÓ˘ ÈÓ ÏÎ ¯Â·Ú ÔÂÎ‰ Ï„ÂÓ‰
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ÂÈÏÚ ÁÂ˙ÓÏ Ô˙È ÈÎÂ ÌÏ˘ÂÓ ÂÈ‡ ÌÈÚÈˆÓ Â‡˘ Ï„ÂÓ‰ ÈÎ ‰„·ÂÚÏ ÌÈÚ„ÂÓ Â‡
Ô˙Â‡Ó ÏÂ·ÒÈ ¨opt-in–‰ ˙ÈÈ‚Ë¯ËÒ‡ ˙‡ ıÓ‡Ó‰ ¨ÚˆÂÓ‰ Ï„ÂÓ‰˘ ‡È‰ ÍÎÏ ‰·ÈÒ‰ Æ˙¯Â˜È·
ÈÂ‡¯ ¯˜ÈÚ· ÆÏÈÚÏ ÂÈÈˆ Ô˜ÏÁ ˙‡˘ ¨Ì˙ÂÏÏÎ· opt-in–‰ È¯Ë˘Ó ˙‡ ˙ÂÈÈÙ‡Ó‰ ˙ÂÈÚ·
È˘Ó ÌÈÓÏÚ˙Ó ÂÈ‡ Æ˜Â˘‰Ó ÌÈ¯ˆÂÓ Ï˘ Ì˙ÂÓÏÚÈ‰ ˙ÈÈÚ· ˙‡Â ‰ÓÎÒ‰‰ ˙ÈÈÚ· ˙‡ ÔÈÈˆÏ
¯ÓÈÈ˙ ‡Ï ÔÎ–ÂÓÎ ÆÌÈÚÈˆÓ Â‡˘ Ï„ÂÓ· Ì‰Ï˘ ˙ÈÏ‡ÈˆËÂÙ‰ ‰ÚÈ‚Ù‰ ÔÓÂ ‰Ï‡ ÌÈÂÚÈË
ÌÈÈË¯ËÈ‡ ÌÈÊÂÁ· ‰ÓÎÒ‰‰ ˙ÈÈÚ· ˙‡Â ÏÏÎ· ‰ÓÎÒ‰‰ ˙ÈÈÚ· ˙‡ ÂÊ ‰ÓÈ˘¯· ¯Â˙ÙÏ
ÔÂ¯˙Ù ‡ÂˆÓÏ Ô˙È Â˙Ú„Ï ÈÎ ˜¯ ÔÈÈˆ Æ‰ÂÓÎ ÔÈ‡Ó ‰ÎÂ·ÒÂ ‰·Á¯ ÂÊ ‰ÈÚ· ÔÎ˘ ¨Ë¯Ù·
ÈÎ ‰ÚË‰ È·‚Ï ÆÈÓÂÒ¯Ù ÈÂ¯Ë˜Ï‡ ¯‡Â„ Ï·˜Ï ˙Ó–ÏÚ ‰˘Â¯„‰ ‰ÓÎÒ‰Ï ˜ÂÁ‰ ˙¯‚ÒÓ·
¯·Î˘ ÌÈ¯ˆ˜ ÌÈ¯·„ ‰ÓÎ ÔÈÈˆ ¨˜Â˘‰ ÔÓ ÂÓÏÚÈÈ Ï„‚˙ Ì¯ÂˆÈÈ· ˙ÈÏÂ˘‰ ˙ÂÏÚ‰˘ ÌÈ¯ˆÂÓ
Â˙Ú„Ï ÂÈ‰È ¨ÂÓÏÚÈÈ ÔÎ‡ Ì‡ ¨ÂÓÏÚÈÈ˘ ÌÈ¯ˆÂÓ‰ ¨¯ÂÓ‡Î ¨˙È˘‡¯ ÆÏÈÚÏ Ì‰ÈÏÚ Â„ÓÚ
Ï„ÂÓ‰˘ ÌÈ¯ˆÂÓ ¨È¯˜ ¨Ï·Ê‰–¯‡Â„ ˙ÂÚˆÓ‡· ÌÂÈÎ ÌÈ¯ÎÓ˘ ÌÈÈÂˆ¯–‡Ï ÌÈ¯ˆÂÓ Ì˙Â‡
— ÌÂÒ¯Ù‰ Ï˘ ‰ÎÂÓ‰ ˙ÂÏÚ‰ ‡ÏÏ ˜Â˘· ÁÈÏˆ‰Ï ÂÈ„ Ô˙È‡ ÂÈ‡ ÌÒÈÒ·· „ÓÂÚ‰ È˜ÒÚ‰
¨¢ÈÏ‡¯˘È¢‰ Ï·Ê‰–¯‡Â„· ÌÈÊÎ¯˙Ó Ì‡ Æ¢‰„ÈÓ¯ÈÙ ÈÏÈ‚¯˙¢Â ¢ÔÈÓ È¯˙‡¢ ¨¢‡ÏÙ–˙ÂÏÂÏ‚¢
¨opt-in Ï˘ ÂÊ ‰˘È‚Ó Â˙Ú„Ï ÏÏÎ Ú‚ÙÈÈ ‡Ï ‰Ê ¯‡Â„ ¨‰Ï‡Î ÌÈ¯ˆÂÓ ËÚÓÎ Ì„˜Ó ÂÈ‡˘
ÌÂÁ˙· ‰ÈÂ‡¯ ‰˜È˜Á ÈÎ ÛÈÒÂ‰Ï ·Â˘Á ÆÂ„¯˘È ˜Â˘ Ì‰Ï ˘È ÔÎ‡˘ ÌÈ¯ˆÂÓ‰ ¨ÏÈÚÏ ¯ÂÓ‡ÎÂ
‰Ê ÌÂÁ˙Ï ˘È˘ ÔÂÂÈÎÓ Ë¯ËÈ‡ ˙ÂÚˆÓ‡· ˜ÂÂÈ˘ Ï˘ ‰ÁÈ¯ÙÏ ‰ÓÈ‡˙Ó ˙È˙˘˙ ¯ÂˆÈ˙
Ï˘ ·ÂÏÈ˘ — ÏÈÚÏ ÂÈÈˆ˘ ÔÂ¯˜ÈÚ· Â˙Ú„Ï ÔÂÓË ‰È‚ÂÒÏ ÔÂ¯˙Ù‰Ó ˜ÏÁ ¨˙È˘ ±∑∑Æ˜Â˘
‰ÊÎ ·ÂÏÈ˘ Æ¯È˘È‰ ˜ÂÂÈ˘‰ ‡˘Â· ‰˜È˜Á Ï˘ ˙ÈÏÏÎ‰ ˙¯‚ÒÓ‰ ÍÂ˙· Ï·Ê‰–¯‡Â„ ÔÂ¯˙Ù
È˙˜È˜Á ÔÂ¯˙Ù ˙¯‚ÒÓ· ˙ÂÏÂÊ ÌÂÒ¯Ù ÈÎ¯„ ¯˘Ù‡ÈÂ ˙ÂÂ˘‰ ˜ÂÂÈ˘‰ ÈÎ¯„ ÔÈ· ÔÊ‡Ï ¯˘Ù‡È
ÌÈÈÂ‡¯ ÌÈ¯Á˙Ó· Â‡ ¢ÌÈÈÂˆ¯¢‰ ÌÈ¯ˆÂÓ· ‰ÚÈ‚Ù‰ ˙‡ ÌˆÓˆÈ ÍÎ·Â ¨È˙„ÈÓÂ ÔÊÂ‡Ó
˙È·ÈËÓÈËÏÂ‡‰ ÌÂÒ¯Ù‰ Í¯„ ÂÈ‰ Ï·Ê‰–¯‡Â„ ¯˘‡Â ÌÒ¯ÙÏ ÌÈ˘˜˙Ó ¯˘‡ ÌÈÏÂÙÂÂÓÏ

ÆÌ‰È·‚Ï
‰·ÈË˜¯È„· ÌÈÈ˜˘ ‰ÊÏ ‰ÓÂ„· ¨Í¯ opt-in ¯Ë˘Ó Ï˘ ıÂÓÈ‡ ÈÎ ÂÏ ‰‡¯ ‰Ï‡ ˙Â·ÈÒÓ
Ô‰ ˙ÈÏ‡¯˘È‰ ËÙ˘Ó‰ ˙ËÈ˘Ï ÔÂÎ‰ ÔÂ¯˙Ù‰ ˙‡ ‰ÂÂ‰ÓÂ ¨˘ÈÓ‚Â ·ÂË ÔÂ¯˙Ù ÂÈ‰ ¨˙ÈÙÂ¯È‡‰
È„ÈÏ ‡È·Ó ‡Â‰˘ ÌÂ˘Ó Ô‰Â ¨˙ÂÈË¯Ù Ï˘ ˙ÂÎÊ ÏÚ ˙ÒÒ·˙Ó˘ ¨ÌÏÂÚ‰–˙ÒÈÙ˙ ˙ÈÁ·Ó

ÆÏ·Ê‰–¯‡Â„ ÈÁÏÂ˘ È„È–ÏÚ ˙ÂÈ˙¯·Á‰ ˙ÂÈÂÏÚ‰ ˙ÓÙ‰

                                            

ÆOxman, supra note 118 and accompanying text ∫Â‡¯ ±∑∑
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ÌÂÎÈÒ ∫‰ ˜¯Ù

"Spam, like beauty, is in the eye of the beholder".±∑∏

Ì˙Ï˘·‰Â Û˜Â˙Ï Ì˙ÒÈÎ ÆÏ·Ê‰–¯‡Â„ ˙ÈÈ˘Ú˙Ï ÔÁ·Ó–˙˘Î ˙Ó˙ÒÓ ≤∞∞µ ˙˘
–˙Âˆ¯‡ Ô‰ÈÈ· ¨ÌÏÂÚ· ˙Â·¯ ˙ÂÈ„Ó· Ï·Ê–¯‡Â„ ˙ÁÈÏ˘ ÌÈ¯ÒÂ‡‰ ÌÈ˘„Á ÌÈ˜ÂÁ Ï˘
ÆÌÂÁ˙· ˙È¯˘Ù‡ ‰ÙÓ ˙„Â˜ ‰ÂÂ‰Ó ¨‰ÈÏ¯ËÒÂ‡Â ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙ÂÈ„Ó ¨˙È¯·‰
¨ÌÂÈÏ ÌÂÈÓ ‰ÏB‚ ‡˘Â‰ ˙‡ ‰ÂÂÏÓ‰ ˙ÈÏÎÏÎ‰Â ˙È˙¯·Á‰ ¨˙ÈÎË‰ ¨˙ÈËÙ˘Ó‰ ‰·È˙Î‰
Ú˜¯ ÏÚÂ ¨‰Ê Ú˜¯ ÏÚ Æ‰ÈÚ·‰ ÌÚ ˙Â„„ÂÓ˙‰Ï ˙ÂÙÒÂ ˙Â˘È‚Â ˙Â˘„Á ÌÈÎ¯„ ‰ÚÈˆÓÂ
Ï‡¯˘È˘ ·Â˘Á ¨¢ÈÏ‡¯˘È¢‰ ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ ˙ÂÓÎ· ‰Â¯Á‡‰ ‰ÙÂ˜˙· ÏÁ˘ ÏÂ„È‚‰
˙ÂÚˆÓ‡· ‰ÈÚ·‰ ˙‡ ¯Â˙ÙÏ ÌÈ·¯ ˙ÂÂÈÒ ˙Â¯ÓÏ ¨ÌÂÈÎ ÈÎ ‰‡¯ Æ¯ÂÁ‡Ó ¯‡˘È˙ ‡Ï
ÏÈÁ˙Ó ˜˜ÂÁÓ‰ Ì‚ Æ˜˜ÂÁÓ‰ Ï˘ Â˘¯‚Ó· ‡ˆÓ ¯Â„Î‰ ¨‰È‚ÂÏÂÎË ˙ÂÚˆÓ‡·Â ˜Â˘ ˙ÂÁÂÎ
ÈÈÈÚÏ ‰˘Ó‰–˙„ÚÂ Ï˘ ≥ ßÒÓ ÏÂ˜ÂËÂ¯Ù· ÌÂÎÈÒ‰ È¯·„Ó ÆÈÂÈ˘ ˘Â¯„ ÈÎ ÔÈ·‰Ï
ÌÏÂ‡ ±∑πÆ¢˜Á˘Ó ÔÈ‡¢ ∫ÊÈ¯Î‰ Í‡ ÂÈ„ÈÏ ¯Â„Î‰ ˙‡ ÏË ÔÎ‡ ˜˜ÂÁÓ‰ ÈÎ ÔÓ˙Ò‰ Ë¯ËÈ‡
‰‡È¯˜· ˜ÂÁ–˙ÂÚˆ‰ ÂÏ·˜˙‰ ÔÎ‡Â ¨‰˘È‚· ˙ÂÓ„˜˙‰ ¯·Î ÌÈ‡Â¯ Â‡ ±∏∞µ ßÒÓ ÏÂ˜ÂËÂ¯Ù·

Æ˙ÈÓÂ¯Ë
‰¯ÂÓ‡ ‰È‡ ÂÊ ‰„·ÂÚ Í‡ ¨¯˙ÂÈ „ÂÚ ‰˘˜ ÂÁÂÒÈ ÆÂÈÏ‡Ó ¯Â¯· ÂÈ‡ ÔÂ¯˙Ù‰ ¨¯ÂÓ‡Î
ÌÚ „„ÂÓ˙‰Ï ¯˘Ù‡È˘ È˘„ÁÂ È˙¯ÈˆÈ ÔÂ¯˙Ù ˙˘¯Â„ ‰ÎÂ·Ò‰ ‰ÈÚ·‰ ÆÌÈ˘ÚÓ‰ ˙‡ ÚÂÓÏ
¯Ó‡Ó· ÆÏÏÎ· ¯È˘È‰ ˜ÂÂÈ˘‰ ÌÂÁ˙ ÌÚÂ ¨Ë¯Ù· Ï·Ê‰–¯‡Â„ Ï˘ È˜ÓÁ‰Â Á˙Ù˙Ó‰ ÌÂÁ˙‰
˙ÂÈÊÎ¯Ó‰ ˙ÂÈÚ·‰ ¯Â˙È‡ ÍÂ˙ ¨‰Ï˘ ÈËÙ˘Ó‰ ÔÙ‰Ó ¯˜ÈÚ· ¨‰ÚÙÂ˙‰ ˙‡ ¯Â˜ÒÏ ÂÈÒÈ ‰Ê
ÆÌ˙ÂÁ˙Ù˙‰ÓÂ ‰Ï ÌÈÚˆÂÓ‰ ÌÈÂ˘‰ ˙ÂÂ¯˙Ù‰Ó „ÂÓÏÏ ÔÂÈÒÈ ÍÂ˙Â ˙¯¯ÂÚÓ ‡È‰˘
ÌÏÂÚ· ÌÈÂ˘‰ ÌÈ˜˜ÂÁÓ‰ Ï˘ Ì˙ÂÒÁÈÈ˙‰· È˘‰–ËÂÁÎ ˙¯·ÂÚ˘ ¨˙ÈÊÎ¯Ó‰ ‰˜ÒÓ‰
ıÓ‡Ó· ‡Ï‡ ¨„Á‡ ¢ÛÒÎ ¯Â„Î¢· Â‡ „ÈÁÈ ıÓ‡Ó· ÔÂÓË ÂÈ‡ ÔÂ¯˙Ù‰˘ ‡È‰ ¨‰ÚÙÂ˙Ï

                                            

ÆMetchis & Singleton, supra note 85, at p. 4 ∫Â‡¯ ±∑∏
ÂÁ‡ ÔÂ˘‡¯ ¯·„¢ ∫ÔÓ˜Ï„Î ‰„ÚÂÂ· Í¯Ú˘ ÔÂÈ„‰ ˙‡ ÌÎÈÒ Ô˙È‡ Ï‡ÎÈÓ ˙ÒÎ‰–¯·Á ±∑π
ÆÆÆ˙È‡˜È¯Ó‡‰ ‰˜È˜Á‰ ÏÚ ˙ÒÒÂ·Ó˘ ˙ÂÎ¯ˆÏ ‰ˆÚÂÓ‰ ‰ÈÎ‰˘ ˜ÂÁ‰ ˙Úˆ‰ ˙‡ ÔÁ·
ÍÈ˘Ó ÂÁ‡ ‰˜È˜Á‰ ‡˘Â· ÆÔ‡Î ‰ÏÚ ‰Ê˘ ÈÙÎ ˜ÂÁ‰ ˙ÙÈÎ‡ È·‚Ï ‰Ê ‰È˘ ‰„Â˜
‰Ó ¨Ú‚¯Î ÁÂÓ ‰Ó ‰‡¯ ¨‰ÙÂ¯È‡· Ì‚Â ˙È¯·‰ ˙Âˆ¯‡· Ì‚ ‰˜È˜Á‰ ˙ÂÁ˙Ù˙‰ ¯Á‡ ·Â˜ÚÏ
‡Ï‡ ‰˜È˜Á ˙Â¯È‰Ó· ÛÂÁ„Ï ¯ÁÓ ÍÏÂ‰ ‡Ï È‡˘ ‰Ê ÍÂ˙Ó ‰Ê ˙‡ ¯ÓÂ‡ È‡ Æ˙ÂÚˆ‰‰ Ô‰
‰Ê Ï·‡ ¨‰Ê ˙‡ ˘È‚ ¨ÏÈÁ˙˘ ˙ÂÈ‰Ï ÏÂÎÈ Æ‰˜È˜Á‰ Ï˘ ÔÈÈÚ‰ ÌÚ ÔÎÂÓ ˙ÂÈ‰Ï ‰ˆÂ¯ È‡
¨ÌÈÎÁÓ ÂÁ‡ ÆÌÂÈ‰Ó ‰˘ ÍÂ˙ Úˆ·˙È˘ ¯·„Î Ú‚¯Î Â˙Â‡ ÌÈÓ˘ ÂÁ‡˘ ÔÈÈÚ ‡Ï
Ì‰·˘ ÌÈ¯Á‡ ˙ÂÓÂ˜Ó· ÌÈ˜ÂÁ ÂÈ‰È˘Î ¨ÌÈ¯Á‡ ˙ÂÓÂ˜Ó· ‰¯Â˜˘ ‰Ó È¯Á‡ ·Â˜ÚÏ ¯˜ÈÚ·

Æ∂π ‰¯Ú‰ ÏÈÚÏ ¨≥ ßÒÓ ÏÂ˜ÂËÂ¯Ù ¢ÆÚ„ÈÓ‰ È¯‚‡Ó ¯˜ÈÚ ÌÈ‡ˆÓ
Æ∂π ‰¯Ú‰ ÏÈÚÏ ±∏∞
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È„È–ÏÚ ˜ÙÂÒÓ ˙ÂÈ‰Ï ÍÈ¯ˆ ‰Ê ıÓ‡ÓÏ ÈÊÎ¯Ó‰ Ô‚ÂÚ‰ ÆÌÈÏÎ ‰·Â¯ÓÂ ÌÏÂÚ ˜·ÂÁ ¨Û˜È‰–·Á¯
Æ˜˜ÂÁÓ‰

‡Â‰ ÍÙ‰‰ Æ‰˜È˜Á‰ ÔÂ¯˙Ù ‡˜ÂÂ„ ‰È‰È ÍÂ¯‡‰ ÁÂÂË· ÔÂ¯˙Ù‰˘ ¯·„‰ ˙ÂÚÓ˘Ó ÔÈ‡
‰‡¯ ÈÎ Ì‡ ¨‰ÈÚ·‰ ˙‡ Â¯˙ÙÈ ‰È‚ÂÏÂÎË‰Â ˜Â˘‰ ˙ÂÁÂÎ ¨ÍÂ¯‡‰ ÁÂÂË· ¨Â˙Ú„Ï ÆÔÂÎ‰
˙ÂÂ¯˙ÙÏ ˙È˙˘˙‰ ˙‡ Ô‚ÚÏ ‰È‰È ‰„È˜Ù˙˘ ¨‰Â˘ ‰˜È˜Á· Í¯Âˆ ‰È‰È ÍÎ Ì˘Ï˘ ÂÏ
ÆÁÂÎ‰ ‡ÂÏÓ·Â ÂÈ˘ÎÚ ÏÂÚÙÏÓ ˜˜ÂÁÓ‰ ˙‡ ÚÂÓÏ ‰ÎÈ¯ˆ ‰È‡ ÂÊ ‰„·ÂÚ ¨Ì¯· Æ‰Ï‡
ÈÊÎ¯Ó‰ ÔÂ¯˜ÈÚ‰ Æ‡Â·Ï ‰ÎÈ¯ˆ ‡È‰ Ï·‡ ¨˙„˜ÂÓÓÂ ˙È˙„ÈÓ ¨‰ÏÂ˜˘ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ Â˙ÏÂÚÙ
‰˘ÈÓ‚‰ ‰˜È˜Á‰ ÔÂ¯˜Ú ÂÓÚËÏ ‡Â‰ ‰È‚ÂÒ‰ ÌÚ „„ÂÓ˙‰Ï Â‡Â·· ıÓ‡Ï ˜˜ÂÁÓ‰ ÏÚ˘
ÈÏ¯„Ù‰ ˜˜ÂÁÓ‰ ¯Á·˘ ÔÂ¯˙ÙÏ ‰ÓÂ„·Â ¨ÈÓÊ ˙ÂÈ‰Ï ÍÈ¯ˆ ÔÂ¯˙Ù ÏÎ Æ˙ÈÏÈËÒ¯ÂÂ‰Â
‰Ê ÔÂ¯˜ÈÚ Æ˘‡¯Ó ÚÂ·˜ ÔÓÊ–˜¯Ù ¯Á‡Ï ˙˘„ÂÁÓ ‰ÈÁ·Ï ÛÂÙÎ ˙ÂÈ‰Ï ÂÈÏÚ ¨È‡˜È¯Ó‡‰
Ï˘ ·ÂÏÈ˘ ¯˘Ù‡ÈÂ ¨˙È¯ÈÙÓ‡ ¯˙ÂÈ· ÏÈÚÈ‰ Ì‚ Í‡ ¯˙ÂÈ· È˙„ÈÓ‰ ÔÂ¯˙Ù· ‰¯ÈÁ·Ï ÏÈ·ÂÈ
‰ÓÙ‰ ˙¯ÈˆÈ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ ˜ÂÁ‰ Ï˘ Â˙¯ËÓ ÆÍÂ¯‡‰ ÁÂÂË· ‰ÚÙÂ˙‰ ÔÂ¯˙Ù· ˜Â˘ ÈÂ‚Ó
˙Ú· ‰ÓÈ˘¯‰ ˘‡¯· ÂÊ ‰¯ËÓ ˙·ˆ‰ ¨ÂÓÚËÏ ÆÌÈÓÒ¯ÙÓ‰ È„È–ÏÚ Ï·Ê‰–¯‡Â„ ˙ÂÈÂÏÚ Ï˘
¨‚Èˆ‰Ï ÂÈÒÈ˘ ÈÙÎ Æ¯˙ÂÈ· ˙È·ÈË˜Ù‡‰ ‰¯Âˆ· ‰È‚ÂÒ· ÏÙËÏ ¯˘Ù‡˙ ÔÂ¯˙Ù‰ ˘Â·È‚
˙ÂÈ‡„Î‰Ó ı˜ÂÚ‰ ˙‡ ‡ÈˆÂÈ ¨˜Â˘ ÔÂ‚Ó· ‰·Â‚È ¯˘‡ ¨opt-in ¯Ë˘Ó ˙¯ÈˆÈ ÈÎ ‰‡¯

ÆÈ˘ÏÂÙ‰ ÌÂÒ¯Ù‰ ÈœÚˆÓ‡ Ï˘ ˙ÈÏÎÏÎ‰
‰ÎÂ·Ò Û‡ ÌÈ˙ÈÚÏÂ ¨‰·Â‰‡–‡Ï ‰ÏËÓ ‰È‰ Ï·Ê‰ ˙„¯Â‰ Ï˘ ˙È˙È·‰ ‰ÏËÓ‰ Ì‚
‰Ê ¯Ó‡Ó ˙‡È¯˜˘ ÌÈ·˘ÂÁ Â‡ ¨˜ÙÒ ‡ÏÏ ¨˙‡Ê ÌÚ Æ˙ÂÈÂÎÊÂ ÌÈÒ¯ËÈ‡ ‰ÎÂ˙· ˙˜·ÂÁÂ
ÈÓ ¯Â˙¢ ‰Ï‡˘Ï ‰·Â˘˙ ˘È ÈÂ¯Ë˜Ï‡‰ Ï·Ê‰–¯‡Â„ Ï˘ ‰¯˜Ó· ÈÎ ‰˜ÒÓÏ Â˙Â‡ ‰ÎÈÏÂÓ
˙ÒÎ ‰Ò˙ ¨˙ÙÒÂ ‰¯‚ÙÏ Í¯„· ¨ÔÎ˘Ó‰Ó ‰ˆÂÁ‰ Í¯„· ÈÏÂ‡ Æ¢øÏ·Ê‰ ˙‡ „È¯Â‰Ï
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