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ø˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï Â„ÚÂ ˙Â¯·Á Ì‡‰
È˙¯Â˜È· ÈÏÎÏÎ ÁÂ˙È

™Ô¯Ë˘ ßˆ ‰È„È„È

ÈÏÚ· Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰ ‡È‰ ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ‰˙ÈÏÎ˙ ÈÎ ÚÂ·˜Ï Ï·Â˜Ó
— ˙ÈÚ·ËÎ ˙ÒÙ˙ ¨ÔÂ‰‰ ÈÏÚ·· ˙„˜Ó˙Ó‰ ¨ÂÊ ‰¯ËÓ–˙ÈÈˆ˜ÂÙ Æ‰¯·Á· ˙ÂÈÓ‰
¨˙ÈËÒÈÏËÈÙ˜‰ ‰ÏÎÏÎ· ÚÂË ‰Ê ÔÎ˘ ¨Ï·Â˜Ó‰ ËÙ˘Ó· — ËÚÓÎ ˙ÈËÓÂÈÒ˜‡
Ï˘ ÏÚ‰–„ÚÈ Ï˘ ÂÊ ‰¯„‚‰ Ì‡ ÔÂÁ·Ï ˘˜·Ó ¯Ó‡Ó‰ Æ‰Ï˘ ÚÈÓ‰ ˜Ï„‰ ‡Â‰ ÔÂ‰‰˘
Ï˘ ÔÂ˘‡¯‰ Â˜ÏÁ ÆÂ‡Ï Ì‡ ¨˙Â¯·Á Ï˘ ÏÈÚÈ‰ Ô„Â˜Ù˙ ˙‡ ˙Ó„˜Ó ˙È˜ÒÚ‰ ‰¯·Á‰
ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙Ù„Ú‰ ¨˙È˘‡¯ ∫ÌÈÈ˘ÚÓ ÌÈÏ˘Î ‰˘ÂÏ˘ Û˘ÂÁ ¯Ó‡Ó‰
È˜ÙÒ — ÌÈ·¯ÂÚÓ‰ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ ÔÈˆÁÓ˘ ÏÂ‰ÈÏ Á˙Ù ˙Á˙ÂÙ ˙ÂÈÓ‰
ÌÈ˙ÈÚÏ ˙„ÓÂÚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰ ¨˙È˘ ª‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰
‰Ê ÏÚ–„ÚÈ ¨˙È˘ÈÏ˘ ª˙„¯Ù ˙ÂÈ˘È‡Î ‰¯·Á‰ Ï˘ ÌÈÈÓˆÚ‰ ÌÈÒ¯ËÈ‡Ï ‰¯È˙Ò·
˙‡ ÛÈ¯ÁÓ˘ ˙Â‚‰˙‰ Ë¯„ËÒ ‰¯·Á· ‰¯˘Ó‰ È‡˘ÂÏ ·ÈˆÓ ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘

Æ˙ÂÈÂÓ‡ ÈÂ·È¯ Ï˘ ·ˆÓÏ Ì˙Â‡ ÚÏÂ˜ ‡Â‰ ¯˘‡· ¨‚Èˆ‰ ˙ÈÈÚ·
˙ÂÂ¯˙Ù Ï˘ ˙ÂˆÂ·˜ ˘ÂÏ˘ È˙¯Â˜È· ÔÙÂ‡· ÔÁÂ· ¯Ó‡Ó‰ Ï˘ È˘‰ Â˜ÏÁ
˙ÈÊÂÁ‰ ˙Ú˜Ù· ÌÈ„„ˆ‰ Ì‡‰ ∫È¯˜© ÌÈÈÊÂÁ ˙ÂÂ¯˙Ù ∫ÌÈ¯ÂÓ‡‰ ÌÈÏ˘ÎÏ ÌÈÈ¯˘Ù‡
˙ÂÈ˙‰ È„È–ÏÚ ÌÓˆÚ ˙ÂÁÂÎ· ˙ÂÈÚ·‰ ˙‡ ¯Â˙ÙÏ ÌÈÏ‚ÂÒÓ ‰¯·Á‰ Ï˘
˙ÂÈÚ·‰ ¨ÌÈÊÂÁ‰ ÔÂÏ˘Î Ï˘ ‰¯˜Ó· Ì‚ Ì‡‰ ∫È¯˜© ÌÈÈ˜Â˘ ˙ÂÂ¯˙Ù ¨®ø˙ÂÓÎÒÂÓ
˙ÂÂ¯˙ÙÂ ®øÌÈÈËÂÂÏ¯‰ ÌÈ˜ÂÂ˘· ÌÈÈ˙Â¯Á˙‰ ˙ÂÁÂÎ‰ ˙ÂÚˆÓ‡· ÔÂ¯˙Ù ÏÚ ˙Â‡·
Ô˙È ˙ÂÈÚ·‰ ˙¯È˙Ù· ˜Â˘ Ï˘Î Ï˘ ‰¯˜Ó· Ì‡‰ ∫È¯˜© ÌÈÈÏÏÎ ÌÈÈ¯ÂËÏÂ‚¯
˙Â˜ÙÒ Û˘ÂÁ ÔÂÈ„‰ Æ®ø˙Â¯·Á‰ ÈÈ„Ï ıÂÁÓ ¨ÈÏÏÎ È˜ÂÁ ¯„Ò‰ È„È–ÏÚ Ô·˘ÈÈÏ
‡È‰ Ô‡Î ˙ÈÏÚÂÓ‰ ‰Ê�˙‰ Æ˙ÂÙÂÏÁ‰ ˘ÂÏ˘Ó ˙Á‡ ÏÎ Ï˘ Ô˙ÂÏÈÚÈ ¯·„· ÌÈ¯ÎÈ
ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰Î ‰¯·Á‰ ˙ÈÏÎ˙ ˙ÚÈ·˜ ¨˙Ï·Â˜Ó‰ ‰Ú„Ï „Â‚È·˘

Æ˙ÈÏÎÏÎ ˙ÂÏÈÚÈ Ï˘ „ÚÈ‰ ˙‚˘‰Ï ‰ÎÈÏÂÓ ‰È‡ ˙ÂÈÓ‰

‰ÈË¯˜ÂÓ„Ï ÈÏ‡¯˘È‰ ÔÂÎÓ· ¯ÈÎ· ˙ÈÓÚ ¨ÔÏÈ‡–¯· ˙ËÈÒ¯·ÈÂ‡· ÌÈËÙ˘ÓÏ ‰ˆ¯Ó ™
Æ¢˙ÈÏ‡¯˘È ˙Â„‰È¢ ÌÈ¯ÙÒ‰ ˙¯„Ò Ï˘Â ¢˙ÈË¯˜ÂÓ„ ˙Â·¯˙¢ ˙Ú‰–·˙Î Ï˘ ˙ÈÓÚ–Í¯ÂÚÂ
ËÙ˘ÓÏ ‰„Ò‰ ÈÙ˙˙˘ÓÏ ¨‰¯ÂÒÓ‰ Â˙¯ÊÚ ÏÚ ÒÈ˜¯ÈÒ Ï‡È„Ï ˙Â„Â‰Ï ˘˜·Ó ¯·ÁÓ‰
¢ÌÈ˜ÒÚÂ ËÙ˘Ó¢ ˙Î¯ÚÓÏÂ ¨˙ÂÏÈÚÂÓ‰ Ì‰È˙Â¯Ú‰ ÏÚ ‰ÈÏˆ¯‰· ÈÓÂÁ˙È·‰ ÊÎ¯Ó· ‰ÏÎÏÎÂ

Æ‰ÏÈÚÈ‰Â ˙È„Ù˜‰ ‰„Â·Ú‰ ÏÚ È‡„ÈÂ„ ¯Â‡ÈÏ „¢ÂÚÏ „ÁÂÈÓ·Â

                                            

„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó ©
—± ¨®≤∞∞¥ ¨È‡Ó©
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‡Â·Ó

˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ — Ï·Â˜Ó‰ ËÙ˘Ó· ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ ∫‡ ˜¯Ù

‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒÂ ÏÚ‰–„ÚÈ ∫· ˜¯Ù

‰ˆÁ‰‰ ˙ÂÈÂ¯˘Ù‡ Æ±

ÌÈÂÎÈÒ ˙ÏÈË ®‡©

˙ÂÁÓ˙Ó ˙ÂÚ˜˘‰ ∫˙ÂÏ˙ ÏÂˆÈ ®·©

˙ÂÚÓ˙˘Ó ˙ÂÈÂ·ÈÈÁ˙‰ ∫˙ÂÈÙÈˆ ˙¯Ù‰ ®‚©

˙ÂÈË˙ÂÙÈ‰ ˙ÂÈÂ·ÈÈÁ˙‰ ∫˙ÂÈÂÚË ÏÂˆÈ ®„©

ÏÚÂÙ· ‰ˆÁ‰‰ Æ≤

ÌÈ„·ÂÚ ®‡©

ÌÈÏ‰Ó ®·©

ÌÈ˘Â ®‚©

ÌÈÎ¯ˆÂ ÌÈ˜ÙÒ ®„©

‰ÏÈ‰˜ ®‰©

‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰Â ÏÚ‰–„ÚÈ ∫‚ ˜¯Ù

‰¯·Á‰ Ï˘ ÛËÂ˘ ÏÂ‰È Æ±

ÔÂÎÈÒÏ ÒÁÈ ®‡©

ÌÈÈË¯Ù ÌÈÒ¯ËÈ‡ ®·©

‰Ú˜˘‰‰ ÁÂÂË ®‚©

˙ÂÓÂ˘˙ È˜ÙÒ ÌÚ ÌÈÊÂÁ Æ≤

ÌÈÁÂÂ¯‰ ˙˜ÂÏÁ Æ≥

˙ÂÈÙÂÒ ˙Â˜ÒÚ Æ¥

‚Èˆ‰ ˙ÈÈÚ·Â ÏÚ‰–„ÚÈ ∫„ ˜¯Ù

ÈÊÂÁ‰ ÌÁ˙Ó‰ ˙ÂÚˆÓ‡· ÏÚ‰–„ÚÈ ÔÂÊÈ‡ ∫‰ ˜¯Ù

ÈÊÂÁ‰ ÔÂÚÈË‰ Æ±

ÈÊÂÁ‰ ÔÂÚÈË‰ ˙¯Â˜È· Æ≤

È¯ÂÈ˘‰ ÔÂÎÈÒ‰Â ÏÚ‰–„ÚÈ Æ≥

˜Â˘‰ ˙ÂÁÂÎ ˙ÂÚˆÓ‡· ÏÚ‰–„ÚÈ ÔÂÊÈ‡ ∫Â ˜¯Ù

˜Â˘‰ ˙ÂÁÂÎ ÏÚ ÍÓÒ‰ ÔÂÚÈË‰ Æ±

ÔÂÚÈË‰ ˙¯Â˜È· Æ≤

‰ÈˆÏÂ‚¯ ˙ÂÚˆÓ‡· ÏÚ‰–„ÚÈ ÔÂÊÈ‡ ∫Ê ˜¯Ù

˙ÈÏÏÎ ‰ÈˆÏÂ‚¯ ÏÚ ÍÓÒ‰ ÔÂÚÈË‰ Æ±

ÔÂÚÈË‰ ˙¯Â˜È· Æ≤

˙ÈÏÎÏÎ‰ ˙ÂÏÈÚÈ· Ú‚ÂÙ ÏÚ‰–„ÚÈ — ÌÂÎÈÒ ∫Á ˜¯Ù
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ÆÌÈÂ‚¯‡ Ì‚ ÍÎ ¨ÂÈÈÁ ˙ÈÏÎ˙ Ï˘ ¯Â¯È·· ˙Â„ÁÂÈÓÂ ˙Â˜ÂÁ¯ ÌÈ˙ÈÚÏ ˜¯ ˜ÒÂÚ Ë¯Ù‰˘ Ì˘Î
ÌÈÚÂÓÂ ¨ÈÂ‚¯‡‰Â ÈË¯Ù‰ ÌÂÈ‰–¯„Ò· ÌÈËÏÂ˘ ¨ÌÈÂ˘‰ Ì‰ÈÈÈÙ‡Ó ÏÚ ¨ÌÂÈÓÂÈ‰ ÈÈÁ
Â‡ ¨ÌÈ¯·„‰ Ú·ËÓ ÆÔÂ˘‡¯‰ ¯„Ò‰Ó ¨˙ÂÏÂ„‚‰ ˙ÂÏ‡˘‰ ˙‡ ¯¯·ÏÓ ÏÏÎ–Í¯„· Â˙Â‡
–ÏÚ¢Â ¢ø‰ÓÎ¢ ¨¢øÍÈ‡¢ — ‰¯Â¯· ˙ÈÚÂˆÈ· ˙ÂÚÓ˘Ó ˙ÂÏÚ· ˙ÂÏ‡˘· ¯˜ÈÚ· ÌÈ„˜Ó˙Ó
Æ¢ø‰ÓÏ¢Â ¢ø‰Ó¢ ∫‰·ÈÒ‰Â ÔÂ¯˜ÈÚ‰ È¯Á‡ ˙Â˜Á˙Ó‰ ˙ÂÏ‡˘· ˙ÂÁÙÂ — ¢øÈÓ È„È
ÌÈ˙ÈÚÏ ˜¯ ‰‚ˆÂ‰ ¨˙ÈÂ¯˜Ú ˙È‡ÓˆÚ ‰Ï‡˘Î ¨˙È˜ÒÚ‰ ‰¯·Á‰ ˙ÈÏÎ˙ Ï˘ ‰È‚ÂÒ‰ ÔÎÏ
ÈÈ„ Ï˘ ÌÈ˘ ÌÈÈ˙‡Ó Í˘Ó· ¨‰Â¯Á‡Ï „Ú Æ˙ÈÒÁÈ ÌÈ¯È„ ÌÈ¯˜Ó· ‰Â„ÈÂ ˙Â˜ÂÁ¯
¯„ÂÒÓ ÔÙÂ‡· ÂÊ ‰È‚ÂÒÏ Ì˙Ú„ ˙‡ ˙˙Ï ±¨‰˜ÈÒÙ‰ Ì‚ ÏÏÎ–Í¯„·Â ¨ÌÈ˜ÂÁ‰ ÂËÚÈÓ ¨˙Â¯·Á

 ≤ÆÔÂÂÎÂÓÂ
‰˙ÂÏ·˜˙‰ ˙‡ ÂÚÓ ‡Ï ÏÈÏ„‰ ÈÓÈ„˜˙‰ ÚˆÓ‰Â ‰È‚ÂÒ· È·ÈËÓ¯Â‰ ¯„Ú‰‰ ¨‰Ê ÌÚ
ÌÈ˘Ó˙˘Ó — Ï·Â˜Ó‰ ËÙ˘Ó· ˙Â¯·Á ÈÈ„· ÌÈ˜ÒÂÚ‰ ¯Â·Èˆ ·¯˜· ‰ÓÎÒÂÓ Ï˘ ‰·Á¯‰
Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡Â‰ ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ ‰ÈÙ–ÏÚ˘ — ÌÈÈÚÂˆ˜Ó ÌÈ˙Â¯È˘ È˙ÂÂ
¨ÂÊ ‰¯ËÓ–˙ÈÈˆ˜ÂÙ ≥Æ®˙‚‰Â‰ ˙ÈÏÎ˙‰ Â‡ ÏÚ‰–„ÚÈ ∫ÔÏ‰Ï© ‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· Ï˘
È¯‰˘ ¨ËÚÓÎ ˙ÈËÓÂÈÒ˜‡ ¨˙ÈÚ·Ë ˙ÈÏÎ˙Î ÌÈ·¯ È„È–ÏÚ ˙ÒÙ˙ ¨ÔÂ‰‰ ÈÏÚ·· ˙„˜Ó˙Ó‰
ÚÈÓ‰ ˜Ï„‰ ‡Â‰ — ÏËÈÙ˜‰ — ÔÂ‰‰˘ ¨˙ÈËÒÈÏËÈÙ˜‰ ‰ÏÎÏÎ· ÚÂË Ï·Â˜Ó‰ ËÙ˘Ó‰
ÛÁÂ ÈËÈÏÂÙ–È˙Ï· ˜¯ ‡Ï ˙ÂÈ‰Ï ¯ÓÈÈ˙Ó ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÌÂ„È˜ Æ‰Ï˘

                                            

"The case law on management's authority to consider interests other than ±
shareholder gain in the formulation of operating policy is virtually nonexistent."

Kenneth B. Davis, Jr. "Discretion of Corporate Management To Do Good at the

Expense of Shareholder Gain – A Survey of, and Commentary on, the U.S.

ÆCorporate Law" 13 Can.-U.S. L. J. (1988) 7, 32
¨ÌÈ‡·‰ ÌÈ¯·„· ‡ÂˆÓÏ Ô˙È ¯ÚÙÏ ˙Â„Ú ÆÈ„ÓÏ ¯È˘Ú ‰È‚ÂÒ· ÈÓ„˜‡‰ ÔÂÈ„‰ ¨‰Ê ˙ÓÂÚÏ ≤
˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ·È¯˜‰Ï ÌÈ¯ÂË˜¯È„ Ï˘ Ì˙ÂÎÓÒ ˙Ï‡˘· ÔÂÈ„ ÌÈÁ˙ÂÙ‰
"The preliminary observation is this: The ∫ÌÈ¯Á‡ Ï˘ ÌÈÒ¯ËÈ‡ ÌÂ„È˜ ˙·ÂËÏ
relationship between the judicial material available on this subject and the

speculative writing is totally out of proportion. There are no more than a handful

of decisions concerning the extent to which managers may take into account non-

investor objectives... Throughout the Commonwealth, there are no more than a

dozen cases dealing with the subject." Leon Getz "Discretion of Corporate

Management To Do Good at the Expense of Shareholder Gain – Canadian

ÆCorporate Law" 13 Can.-U.S. L. J. (1988) 1, 1
˙ÈÏÎ˙¢ Ô¯Ë˘ ßˆ ‰È„È„È Ï˘ Â¯Ó‡ÓÏ · ˜¯Ù Â‡¯ ¨Ï·Â˜Ó‰ ËÙ˘Ó· ‰ÓÎÒÂÓ‰ ˙‚ˆ‰Ï ≥
˙‡ Â‡¯ ÔÎ ª≥≤π ®·¢Ò˘˙© ·Ï ÌÈËÙ˘Ó ¢˙ÂÈ˘ÚÓ ˙ÂÚÙ˘‰Â ˙Â˘¯Ù — ˙È˜ÒÚ‰ ‰¯·Á‰

ÆÔÏ‰Ï ‡ ˜¯Ù· ÔÂÈ„‰
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‰·È˘ÁÏ ·ÈÂÁÓ˘ ÈÓ ÏÎ ¨Ì¯· ÆÈÈÈÚ ÔÂÈ„ ÏÎÏ Ì„Â˜ ÔÎÏÂ ÈÁ¯Î‰ Ì‚ ‡Ï‡ ¨‰È‚ÂÏÂ‡È„È‡Ó
ÆÈÈÈÚ‰ ‰Ù˜Â˙· ÔÂÈ„Ï ÛÈÏÁ˙ ˙ÂÂ‰Ï ‰ÏÂÎÈ ‰È‡ ‰„ÓÚ Ï˘ ‰˙ÂÁÈÎ˘ ÈÎ ÌÈÎÒÈ ˙ÈÏÂÈˆ¯
È„ÚÈ Ï˘ Ï˜˘Ó‰–„·Î ÔÈÈÚ· ¯·Â„Ó ¯˘‡Î ˙„ÁÂÈÓ ˙Â·È˘Á ÌÈÏ·˜Ó ‰Ï‡ ÌÈÈÂ¯˜Ú ÌÈ¯·„
Û‡–ÏÚ ¨ÔÎÏ Æ˙ÂÈ˜ÒÚ ˙Â¯·Á Ï˘ Ô˘ÂÎ¯ ∫È˘Â‡‰ ¢˘È¢‰ Ï˘ È¯‡‰–˜ÏÁ· ˘ÂÓÈ˘‰
¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ ÏÂÚÙÏ Â„ÚÂ ˙Â¯·Á˘ ‰ÒÈÙ˙‰ Ï˘ ˙ÂÈ¯ÏÂÙÂÙ‰

Æ‰Ï ˙ÂÈÈÈÚ ˙Â˜„ˆ‰ ˙‡ÈˆÓÏ ¯ÎÈ ıÓ‡Ó ÌÈ˘È„˜Ó ÌÈÏÎÏÎÂ ÌÈËÙ˘Ó
ÈÏÚ· ÌÈ‰ ˙ÂÈÓ‰ ÈÏÚ· ¨ÂÈÙ–ÏÚ Æ˙ÈÈÈ˜ ‰˜„ˆ‰ ÏÚ ÒÒÂ·Ó ÁÈÎ˘ „Á‡ ÔÂÚÈË
È˘ ÔÂÚÈË ¥ÆÌ‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏÂ ÌÏÈ·˘· ¨ÌÓÚËÓ ÏÂÚÙÏ ‰ÈÏÚ ÔÎÏÂ ¨‰¯·Á‰
˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎÓ ¯˙ÂÈ ÌÈÚÈ‚Ù ˙ÂÈÓ‰ ÈÏÚ· Æ‰ÁÂÂ¯ ÈÂÚÈË· ÂÈ˙Â„˙È ÍÓÂ˙
ÈÏÚ· Ì‰Â Ë¯ÂÙÓ ÂÈ‡ ‰¯·Á‰ ÌÚ Ì‰Ï˘ ˙Â¯˘˜˙‰‰ ‰ÊÂÁ ¯˘‡· ‰¯·Á‰ Ï˘ ÌÈ¯Á‡‰
·Â˘ÁÂ ÈÊÎ¯Ó ¨È˘ÈÏ˘ ÔÂÚÈË µÆ‰¯·Á‰ ÌÚ Ì˙ÓÂ–Ì‡˘Ó· ˙ÈÒÁÈ Ï·‚ÂÓ ÁÂÎ
ÈÙÏÎ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰ÚÈ·˙‰ ÈÙÂ‡ ÆÈÏÎÏÎ ÁÂ˙È Ï˘ ÌÈ„‡ ÏÚ ÒÒÂ·Ó ¨ÂÈÓ„Â˜Ó
„Á‡ ÏÎ ∂Æ‰¯·Á‰ Ï˘ ‰Ï‡ ÌÚ ÌÈ‰Ê Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÎÏÂ ¨È¯ÂÈ˘ ‡Â‰ ‰¯·Á‰

                                            

Melvin A. Eisenberg "The Conception that the Corporation is a Nexus ∫Ï˘ÓÏ ¨Â‡¯ ¥
of Contracts, and the Dual Nature of the Firm" 24 J. Corp. L. (1999) 819, 825–

826; Oliver Hart & John Moore "Property Rights and the Nature of the Firm" 98 J.

ÌÈ¯·„· ‡ÂˆÓÏ Ô˙È ÈÈÈ˜‰ ÔÂÚÈËÏ ˙ÈÈÈÙÂ‡ ˙ÈË˘Ù ‰Ó‚Â„ ÆPol. Econ. (1990) 1119
"Most scholars of corporation law seem to agree that a corporation's ∫ÌÈ‡·‰
directors and officers (management) owe a fiduciary duty to the corporation and,

because the stockholders own the corporation, that duty should be seen as a duty

to maximize stockholders wealth. The basic reason for the duty-to-stockholders

is that the stockholders are the owners of the company." Richard A. Booth

"Stockholders, Stakeholders, and Bagholders (or How Investor Diversification

ÆAffects Fiduciary Duty)" 53 Bus. Law. (1998) 429, 430–431
Oliver E. Williamson The Economic Institutions of Capitalism (New ∫Ï˘ÓÏ ¨Â‡¯ µ
York, 1985) 304–305; Jonathan R. Macey "An Economic Analysis of the Various

Rationals for Making Shareholders the Exclusive Beneficiaries of Corporate

ÆFiduciary Duties" 21 Stetson L. Rev. (1991) 23, 36
ÌÈÓÂ˙ÈÂ ˙ÂÓÏ‡ ¨ÌÈ„·ÂÚ ¨ÌÈ˘Â — ‰È‚ÈÈÒÂ ‰Ó¯ÈÙ‰ ÏÚ ˙ÂÏÚ·‰¢ ‰Èßˆ˜Â¯Ù Ï‡È¯Â‡ Â‡¯ ∂
Frank H. Easterbrook & Daniel R. Fischel ª≥∞± ®‚¢˘˙© ·Î ÌÈËÙ˘Ó ¢˙Â¯·Á ÈÈ„·
È˙˘ ‰‰ ÆThe Economic Structure of Corporate Law (Cambridge, 1991) 67–70

Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰Î ‰¯·Á‰ ˙ÈÏÎ˙ ˙¯„‚‰ „Ú· ÈÏÎÏÎ‰ ÔÂÚÈË‰ Ï˘ ˙ÂÈÁÂÒÈ ˙ÂÈˆ‡È¯Â
"Equity has governance rights because the holder of the residual ∫˙ÂÈÓ‰ ÈÏÚ·
profits interest has the best incentive to reduce agency costs; the right to control

rests with those who stand to gain the most from efficient production." Ronald

J. Gilson & Mark J. Roe "Understanding the Japanese Keiretsu: Overlaps between

Corporate Governance and Industrial Organization" 102 Yale L. J. (1993) 871,



„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Óø˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï Â„ÚÂ ˙Â¯·Á Ì‡‰

109

¨¯Á‡ ÌÂ˜Ó· ÈÈ„È–ÏÚ ÔÂ„È ¨ÌÈÂe‚Ó‰ Ì‰È˙ÂÒ¯‚Â Ì‰ÈÁÂ˙ÈÙ ÏÚ ¨‰Ï‡ ÌÈÂÚÈËÓ
 ∑Æ‰Á„Â

È‰Ó ¯¯·Ï ·Â˘Á ¨Ì˙Â‡ ‰Á„˘ ÔÈ·Â ÏÚ‰–„ÚÈ ˙‡ ÌÈ˜È„ˆÓ‰ ÌÈÂÚÈË‰Ó ÈÓ Ï·˜˘ ÔÈ·
‰· ‰¯˘Ó‰–È‡˘Â Ï˘Â ‰¯·Á‰ Ï˘ ˙ÈÚÂˆÈ·‰ ‰ÓÈ˘Ó‰ ˙¯„‚‰ Ï˘ ˙È˘ÚÓ‰ ‰ÚÙ˘‰‰
˙‡ ˙Ó„˜Ó˘ ‰Ó¯Â ‰È‰ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ì‡‰ Æ‰È˙ÂÈÓ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰Î
˜ÏÁ· ÆÔÏ‰Ï ÔÂÈ„‰ ÊÎ¯Ó· ˙„ÓÂÚ ÂÊ ‰Ï‡˘ øÂ‡Ï Ì‡ ¨˙ÈÏÎÏÎ ˙ÂÏÈÚÈ Ï˘ „ÚÈ‰ ˙‚˘‰
˙ÂÏÈÚÈ Ï˘ ˙Â‡¯–˙„Â˜Ó ¨Á˙‡Â ¨®‡ ˜¯Ù© ÏÚ‰–„ÚÈ ˙‡ ‚Èˆ‡ ¯Ó‡Ó‰ Ï˘ ÔÂ˘‡¯‰
Ï˘ ‰ˆÁ‰ ¯˘Ù‡Ó ‡Â‰ ∫Â„Â˜Ù˙· ‰Ï‚Ó È‡˘ ÌÈÈÊÎ¯Ó ÌÈÈ˘ÚÓ ÌÈÏ˘Î ‰˘ÂÏ˘ ¨˙ÈÏÎÏÎ
ÌÈÒ¯ËÈ‡· ‰ÚÈ‚Ù ¯˘Ù‡Ó ‡Â‰ ª®· ˜¯Ù© ‰¯·Á‰ Ï˘ ÌÈ¯Á‡‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÚ ˙ÂÈÂÏÚ
ÛÈ¯ÁÓ˘ ˙Â‚‰˙‰ Ë¯„ËÒ ‰¯·Á· ‰¯˘Ó‰–È‡˘ÂÏ ·ÈˆÓÂ ®‚ ˜¯Ù© ‰¯·Á‰ Ï˘ ÌÈÈÓˆÚ‰
ÌÈÏ˘ÎÏ ‰ÚÓ ¯˙‡Ï Ô˙È Ì‡ ÔÁ·‡ ¯Ó‡Ó‰ Ï˘ È˘‰ ˜ÏÁ· Æ®„ ˜¯Ù© ‚Èˆ‰ ˙ÈÈÚ· ˙‡
∫˙Â¯·Á‰ ÈÈ„Ï ıÂÁÓ˘ ˙ÂÂ¯˙Ù ˙ÂÚˆÓ‡· ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ‰ÈÈËÚ· ÌÈ¯¯ÂÚ˙Ó‰
˙ÂÈÚ·‰ ˙‡ ¯Â˙ÙÏ ÌÈÏ‚ÂÒÓ ‰¯·Á‰ Ï˘ ˙ÈÊÂÁ‰ ˙Ú˜Ù· ÌÈ„„ˆ‰ Ì‡ ∫È¯˜© ÌÈÈÊÂÁ ˙ÂÂ¯˙Ù
‰¯˜Ó· Ì‚ Ì‡ ∫È¯˜© ÌÈÈ˜Â˘ ˙ÂÂ¯˙Ù ¨®‰ ˜¯Ù ª˙ÂÓÎÒÂÓ ˙ÂÈ˙ È„È–ÏÚ ¨ÌÓˆÚ ˙ÂÁÂÎ·
ÌÈ˜ÂÂ˘· ÌÈÈ˙Â¯Á˙‰ ˙ÂÁÂÎ‰ ˙ÂÚˆÓ‡· ÔÂ¯˙Ù ÏÚ ˙ÂÈÚ·‰ Â‡Â·È ¨ÌÈÊÂÁ‰ ÔÂÏ˘Î Ï˘
˜Â˘ Ï˘Î Ï˘ ‰¯˜Ó· Ì‡ ∫È¯˜© ÌÈÈÏÏÎ ÌÈÈ¯ÂËÏÂ‚¯ ˙ÂÂ¯˙Ù Â‡ ®Â ˜¯Ù ªÌÈÈËÂÂÏ¯‰
Æ®Ê ˜¯Ù ª˙Â¯·Á‰ ÈÈ„Ï ıÂÁÓ ¨ÈÏÏÎ È˜ÂÁ ¯„Ò‰ È„È–ÏÚ Ô·˘ÈÈÏ Ô˙È ¨˙ÂÈÚ·‰ ˙¯È˙Ù·
‰Ê�˙‰ ÆÂÏÏ‰ ˙ÂÙÂÏÁ‰ ˘ÂÏ˘Ó ˙Á‡ ÏÎ Ï˘ Ô˙ÂÏÈÚÈ ¯·„· ÌÈ¯ÎÈ ˙Â˜ÙÒ ‰ÏÚÈ ÔÂÈ„‰
˙‡˘‰Î ‰¯·Á‰ ˙ÈÏÎ˙ ˙ÚÈ·˜ ¨˙Ï·Â˜Ó‰ ‰Ú„Ï „Â‚È·˘ ‡È‰ ¨ÔÎ Ì‡ ¨Ô‡Î ˙ÈÏÚÂÓ‰

 ∏Æ˙ÈÏÎÏÎ ˙ÂÏÈÚÈ Ï˘ „ÚÈ‰ ˙‚˘‰Ï ‰ÎÈÏÂÓ ‰È‡ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯
˘È ÆÔÏ‰Ï˘ ÔÂÈ„‰ Ï˘ ˙ÈÏÏÎ‰ ˙¯‚ÒÓ‰ ˙‡ ¯È‰·˙˘ ‰¯Ú‰ ˙˘˜·˙Ó ÌÈ¯·„‰ Á˙Ù·
Ï˘ ÔÂÈÚ¯‰ ÌÂ„È˜Ï ˙Â¯·Á‰ ÈÈ„ ˙‡Â ˙È˜ÒÚ‰ ‰¯·Á‰ ˙‡ „·Ú˘Ï ÈÂ‡¯˘ ÌÈ¯Â·Ò‰
¨Ì„È„Ï πÆÔ‰˘ÏÎ ˙ÂÈ‚ÂÏÂ‡È„È‡ ˙ÂÙ„Ú‰ Â‡ ÌÈÈ˙¯·Á ÌÈ„ÚÈ Ï˘ ‰·˙Î‰Ï Â‡ ‰ÁÂÂ¯–˙È„Ó

                                            

887. "[D]escription of shareholders as the 'owners'... derives... from the need for

those holding the residual interest in corporate profits to have the means to

displace management which performs poorly... This position is based on matters

other than a precondition of the rights associated with 'ownership'; indeed, if the

statute did not provide for shareholders, we would have to invent them." Ronald

J. Gilson "A Structural Approach to Corporations: The Case Against Defensive

ÆTactics in Tender Offers" 33 Stan. L. Rev. (1981) 819, 834
¢˙Â‡ÈˆÓ ¨ÔÈ„ ¨‰È¯Â‡È˙ ∫ÌÈÏÚ· ˙¯ÒÁ ˙ÈËÙ˘Ó ˙ÂÈ˘È‡Î ‰¯·Á‰¢ Ô¯Ë˘ ßˆ ‰È„È„È Â‡¯ ∑

Æ≥‚ ˜¯Ù–˙˙ ¨®„¢Ò˘˙© ‡Î ËÙ˘Ó È¯˜ÁÓ
¯Ù˘È ¯˘‡ ¨˙ÈÏÎ˙‰ ˙ÈÈ‚ÂÒÏ ¯Á‡ ÔÂ¯˙Ù ÚÈˆ‰Ï „˙Ú˙Ó È‰ ¨ÌÈÏ˘Ó ¨¯Á‡ ¯Â·ÈÁ· ∏

Æ˙ÈÏÎÏÎ ˙ÂÏÈÚÈ Ï˘ ˙Â‡¯‰–˙„Â˜Ó ˙ÂÈ˜ÒÚ ˙Â¯·Á Ï˘ Ô„Â˜Ù˙ Í¯„ ˙‡ È˙Ú„Ï
Robert A. Dahl After the Revolution? Authority in a ∫Ï˘ÓÏ ¨Â‡¯ ¨ÂÊ ÁÂ¯· ˙Â¯ÙÒÏ π
Good Society (New Haven, 1970); David Vogel Lobbying the Corporation:
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„ÚÈ‰ ˙‡ Ì„˜È˘ ÔÙÂ‡· ˙È˜ÒÚ‰ ‰¯·Á‰ ˙ÈÏÎ˙ ˙‡ ÚÂ·˜ÏÂ ·¯Ú˙‰Ï ÔÈ„‰ ÏÚ
ÌÈ·¯ÂÚÓ‰ Ï˘ Ì‰È„È· ˙ÈÏÎ˙‰ ¯·„· ‰Ú¯Î‰‰ ˙‡ ¯È˜Ù‰Ï ÔÈ‡ Æ˘˜Â·Ó‰ ÈÂÈÚ¯‰–È˙¯·Á‰
ÆÔÂ‰‰ ÈÏÚ· Ï˘ Ì‰È„ÈÏ ˜Á˘Ó ¯·„‰ ¨Ï·Â˜Ó‰ ËÙ˘Ó· ÔÂÈÒÈ‰ „ÓÏÓ˘ ÈÙÎ˘ ÌÂ˘Ó ¨‰¯·Á·
ÈÈ„ ‰ÈÙ–ÏÚ˘ ¨È˙˜ÂÏÁ ˜„ˆ Ï˘ ˙Â‡¯–˙„Â˜Ó ‰¯·Á‰ ˙ÈÏÎ˙· ÔÂ„Ï ¯˘Ù‡ ‰„ÈÓ·–‰·
Æ‰¯·Á‰ „Â˜Ù˙· ÌÈ·¯ÂÚÓ‰ ÔÈ· ¯˘ÂÚ Ï˘ ˙˜„Âˆ ‰˜ÂÏÁ ÔÚÓÏ ÏÂÚÙÏ ÌÈ·ÈÈÁ ˙Â¯·Á‰
¨Ï˘ÓÏ ¨ÍÎ ÆÂÊ ‰¯ËÓ ˙‚˘‰Ï ·Â˘Á ÈÚˆÓ‡ ‰È‰ ‰¯·Á‰ ˙ÈÏÎ˙ ¯·„· ¢‰ÂÎ¢ ‰Ú¯Î‰
˙„„ÂÚÓ ‡È‰ ∫˜„ˆ–È‡ ˙¯ˆÈÈÓ Ï·Â˜Ó‰ ËÙ˘Ó· ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÎ ˙ÂÚË ˙ÂÚÓ˘
Â‡ ˙ÂÈÂÎÊ‰ ¨ÌÈÒ¯ËÈ‡‰ ˙‡ ˙ÁÙ˜Ó˘ Í¯„· ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ Ï˘ ‰Ù„Ú‰
ÍÎ ¨‰¯·ÁÏ ¢˙ÊÂ‡Ó¢ ˙ÈÏÎ˙ Ï˘ ˙È¯ÂËÂËËÒ ‰ÚÈ·˜ ˙˘¯„ ÔÎÏ ÆÌÈ¯Á‡ Ï˘ ˘ÂÎ¯‰

ÆÂÁÙÂ˜È ‡Ï ÌÈ¯Á‡‰˘
Â‡ ˙„‚˙Ó© ‰„ÓÚ ˙Ú·‰ ÍÎ· ÔÈ‡ Æ‰Ï‡ ‰·˘ÁÓ ÈÂÂÈÎ Ï˘ ÌÁÂ˙ÈÙÓ ÚÓÈÈ ‰Ê ¯Ó‡Ó
È˙¯·Á ÔÂÊÁ ÌÂ„È˜ Ì˘Ï Ô˙ÏÂÚÙ ˙‡ ˙Â¯È„ÒÓ‰ ˙ÂÓ¯Â·Â ˙Â¯·Á· ˘ÂÓÈ˘Ï ¯˘‡· ®˙ÎÓÂ˙
∫„ÂÚÂ ˙‡Ê Æ˙ÈÏÎÏÎ ˙Â‡¯–˙„Â˜Ó ˙ÈÏÎ˙‰ ˙ÈÈ‚ÂÒ· Ô‡Î ÔÂ„Ï ˙Ú„ÂÓ ‰¯ÈÁ· ‡Ï‡ ¨Â‰˘ÏÎ
¨‰¯·Á· ÌÈ·¯ÂÚÓ‰ ÔÈ· ¯˘ÂÚ‰ Ï˘ ‰‡ˆ˜‰‰ Í¯„Ï ‰·¯ ˙Â·È˘Á ÒÁÈÈÏ ˘È˘ Û‡ ¨ÈÈÈÚ·
˜„ˆÏ Ë¯„ËÒ ˙ÚÈ·˜ Æ¢˜„ˆ¢ Ï˘ ÌÈ¯ËÓ¯Ù· ˘ÂÓÈ˘ ˙ÂÚˆÓ‡· ˙‡Ê ˙Â˘ÚÏÓ ÚÓÈ‰Ï ÛÈ„Ú
ÔÂÈ„‰ ˙‡ ‰ËÈÒÓÂ ¢˙Â„·Î¢ ˙ÂÈÎ¯Ú ˙Â¯ÈÁ· ˙˘¯Â„‰ ¨„ÁÂÈÓ· ‰˜Ï˜ÏÁ ‰ÓÈ˘Ó ‰È‰

ÆÌÈ˜‰·ÂÓ ÌÈÈËÈÏÂÙ ÌÈÒÙÏ
ÆÈÏÎÏÎ‰ ÌÈ˜Á˘Ó‰–˘¯‚Ó· ‰¯·Á‰ ˙ÈÏÎ˙· ÔÂÈ„‰ ˙‡ ‰Ê ¯Ó‡Ó· Ì˜Ó‡ ˙‡Ê ˙Á˙
˙Â¯ËÓ Â‡ ÌÈ„ÚÈ ¨ÌÈÈÈÙ‡Ó ÂÏ ˘È˘ „ÒÂÓ ‰È‡ ˙È˜ÒÚ‰ ‰¯·Á‰˘ ¨‡ˆÂÓ ˙„Â˜Î ¨ÁÈ‡
— ˙È˘ÓÓ ª‰¯·Á‰ Ï˘ ˙ÈÊÂÁ‰ ‰Ó‚È„¯Ù‰ ÈÙ–ÏÚ — ˙ÈÏ‡ÂË¯ÈÂ© ‰¯ÈÊ ‡Ï‡ ¨˙ÂÈÏÎÏÎ–ıÂÁ
ÌÈÈËÒ¯ËÈ‡ ÌÈÈÏÎÏÎ ÌÈÓ¯Â‚ Ï˘ ‰ÏÂ„‚ ‰ˆÂ·˜Ï ˙¯˘Ù‡Ó˘ ®˙ÈÏ‡È¯‰ ‰Ó‚È„¯Ù‰ ÈÙ–ÏÚ
„È˜Ù˙ ÏÚ ¯Â·È„ ÏÎ ÔÂÈ„‰Ó ËÈÓ˘‡ ÆÌÏÂÎ ˙ÈÁ·Ó ¯˙ÂÈ· ‰ÏÈÚÈ‰ Í¯„· Ì‰ÈÈ· ¯˘˜˙‰Ï
˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ‰È˙ÂÚÙ˘‰ ˙‡ ˜Â„·‡Â ¨‰¯·Á‰ Ï˘ ¯Á‡ Â‡ ÈÓÂ‡Ï ¨È˙Â·¯˙ ¨È˙¯·Á
ÔÈ‡ ‰¯·ÁÏ˘ ¯Â·Ò˘ ÈÓ Ì‚ ∫˜Â„Â ÆÈ˜ÒÚ‰ ¯Ê‚Ó‰ „Â˜Ù˙ Ï˘ ˙ÈÏÎÏÎ‰ ˙ÂÏÈÚÈ‰ ÏÚ
ÔÈ· ÈË¯Ù Ô˙ÓÂ–‡˘Ó· Ú·˜È‰Ï ‰¯ÂÓ‡ ‰˙ÏÂÚÙ ˙ÈÏÎ˙ ÈÎ ¯Â·Ò˘ ÈÓ ÂÏÈÙ‡Â© ¢„È˜Ù˙¢
˘·‚˙‰˘ È˘ÚÓ‰ ÏÏÎ‰ Ì‡ ÂÓˆÚ ˙‡ ÏÂ‡˘ÏÓ ¯ÂËÙ ÂÈ‡ ¨±∞®˙ÈÊÂÁ‰ ˙Ú˜Ù· ÌÈ„„ˆ‰

                                            

A Citizen Challenge to Business Authority (New York, 1978); Ralph Nader, Mark

J. Green & Joel Seligman Taming the Giant Corporation (New York, 1st ed.,

1976); Christopher D. Stone Where the Law Ends: The Social Control of

Corporate Behavior (New York, 1975); David L. Engel "An Approach to

ÆCorporate Social Responsibility" 32 Stan. L. Rev. (1979) 1
"An approach that emphasizes the contractual nature of a corporation removes ±∞
from the field of interesting questions one that has plagued many writers: what is

the goal of the corporation?... Our response... is: who cares?" Easterbrook &

ÆFischel, supra note 6, at pp. 35–36
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ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡Â‰ ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ˘ ¨ÂÈÈ‰„ — Ï·Â˜Ó‰ ËÙ˘Ó‰ ˙¯ÂÒÓ·
Æ˙ÂÏÈÚÈ Ï˘ ˙Â‡¯‰–˙„Â˜Ó È·ËÈÓ‰ ÏÏÎ‰ ÔÎ‡ ÂÈ‰ — ˙ÂÈÓ‰

— Ï·Â˜Ó‰ ËÙ˘Ó· ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ ∫‡ ˜¯Ù
˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ 

˙Â·¯˙‰ ÂÊ ÏÂÓ ÂÊ ˙ÂÂ„È ˙ÈÏ·ÂÏ‚‰ ‰ÏÎÏÎ‰ ÏÚ ‰Â¯Á‡Ï ·˙Î˘ È¯ÏÂÙÂÙ ¯ÙÒ·
˙Â·¯˙‰ ÏÂÓ ®‰ÈÏ‡ ˙ÂÁÙÒ Ï‡¯˘ÈÂ ‰ÈÏ‚‡˘© ˙È‡˜È¯Ó‡‰ ˙ÈÏÎÏÎ‰–˙È˙¯·Á‰
ÈËÈ¯· ËÒÈˆÈÏ·ÂÙ ¨¯·ÁÓ‰ ÈÈÚ· Æ‰ÙÂ¯È‡ ˙ÂÈ„ÓÓ ˙Â·¯· ‰ÁÈÎ˘‰ ˙ÈÏÎÏÎ‰–˙È˙¯·Á‰
ÌÈÈÊÎ¯Ó‰ ÌÈÓ‰–˙˘¯Ù ÈÂÂ˜Ó „Á‡ ¨The Observer ·Â˘Á‰ ÔÂ˙ÈÚ‰ Ï˘ ¯·Ú˘Ï Í¯ÂÚÂ ÚÂ„È
¯˘‡· Æ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ‰¯ËÓ‰–˙ÈÈˆ˜ÂÙ ˙¯„‚‰· Ú‚Â ˙ÂÈÂ·¯˙‰ È˙˘ ÔÈ· ÌÈÏÈ„·Ó‰

 ±±∫Ú·Â˜ ‡Â‰ ¨Ï·Â˜Ó‰ ËÙ˘Ó· ‰ÁÈÎ˘‰ ‰„ÓÚÏ

"The object of the US corporation is now naked and unashamed:
it is to maximize financial gain for those who own it."

 ±≤∫‰Ê ˙ÓÂÚÏÂ

"European attitudes... are more complex. Here the notion persists
that property is held in trust for all and only delegated to
individuals for as long as they accept reciprocal social
obligations."

˙È‡˜È¯Ó‡‰ Ford ˙ÎÏ‰· ÌÈÈÂˆÓ ˙È‡˜È¯Ó‡‰ ‰ÒÈÙ˙‰ Ï˘ ÌÈÈËÙ˘Ó‰ ‰È˘¯Â˘
 ±¥∫ÍÎ ËÙ˘Ó‰–˙È· Ú·˜ Ì˘ ±≥¨ÌÈ¯˘Ú‰ ‰‡Ó‰ ˙ÏÈÁ˙Ó

                                            

˜˜Ê È‡ ÆWill Hutton The World We're In (New York, 1st American ed., 2002) 118 ±±
˙ÂÈÚ·Ë‰Â ˙ÂÁÈÎ˘‰ ˙‡ ËÈÏ·Ó ‡Â‰˘ ÌÂ˘Ó ¨˙ÈÒÁÈ ÌÎÁÂ˙Ó Ì‡ Ì‚ ¨ÈÚÂˆ˜Ó–‡Ï ¯ÙÒÏ
ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ ˜¯Â Í‡ ÏÂÚÙÏ ˙Â¯·Á Ï˘ Ô˙·ÂÁ ¯·„· ‰Ù˜˘‰‰ ˙Ï·˜˙Ó ‰·˘
ÈÎ ÌÈ„ÂÓÈÏ ˙˘ ÏÎ Ï˘ ‰Á˙Ù· ‰Ï‚Ó È‡ ¨ÌÈ„È‚‡˙ ÈÈ„Ï ‰¯ÂÓÎ ¨ÔÎ‡ ÆÔ‰· ÌÈÚÈ˜˘Ó‰
‡Ï ÈÎ ÌÈÚÎÂ˘Ó ¨ÌÈÈËÙ˘Ó‰ Ì‰ÈÏÂ˙·· ‰˙ÈÎÏ ÌÈÚÈ‚Ó˘ ¨ÌÈËÙ˘ÓÏ ÌÈË„ÂËÒ‰ Ï‰˜

Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ˙ÏÂÊ ‰¯·ÁÏ ˙È˜ÒÚ ˙ÈÏÎ˙ ÔÎ˙È˙
ÆIbid, at p. 61 ±≤

ÏÈÚÏ ¨Ô¯Ë˘ Â‡¯ ¨ÔÈ„‰–˜ÒÙ· ÔÂÈ„Ï ÆDodge v. Ford Motor Co., 170 N.W. 668 (1919) ±≥
Æ≥≥±—≥≥∞ ßÓÚ· ¨≥ ‰¯Ú‰

ÆDodge v. Ford Motor, supra note 13, at p. 684 ±¥
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"A business corporation is organized and carried on primarily for
the profit of the stockholders. The powers of the directors are to
be employed for that end. The discretion of directors is to be
exercised in the choice of means to attain that end and does not
extend to a change in the end itself, to the reduction of profits or
to the nondistribution of profits among stockholders in order to
devote them to other purposes... [I]t is not within the lawful
powers of a board of directors to shape and conduct the affairs of
a corporation for the merely incidental benefit of shareholders and
for the primary purpose of benefiting others."

ÌÂ˘Ó ‰¯·Á‰ ˙ÈÏÎ˙ Ï˘ ‡˘Â· ÁÈ˘ ˙ÂÎÓÎÂ ‰Ú„Â˙ ˙·ˆÚÓÎ ˙ÒÙ˙ Ford ˙ÎÏ‰
˙ÂÎÏ‰ ÆÈËÏÁ‰Â „Á ‰ÚÓ ‰Ï ˙˙ÂÂ ˙ÈÏÎ˙‰ ˙ÈÈ‚ÂÒÏ ˙Â¯È˘È ˙ÒÁÈÈ˙Ó ‡È‰˘
ÌˆÚÏ „·Ï· ‰˘ÂÏ˜ ˙ÂÚ„ÂÓ ÍÂ˙Ó ÏÏÎ–Í¯„· ¨‰ÓÂ„ ÁÂ¯· Â˜ÒÙ ˙Â·¯ ˙ÂÈ‡˜È¯Ó‡
¯˙ÂÈ· ÁÈÎ˘‰ È˘ÁÂÓ‰ ÈÂËÈ·‰ Æ‰¯·Á‰ Ï˘ ‰ÓÂÈ˜ ˙ÈÏÎ˙Ï ˙¯Á‡ ‰·Â˘˙ Ï˘ ˙Â¯˘Ù‡‰
˙Â‚‰˙‰‰ ˙Â·ÂÁ Ï˘ ¨˙È˙È„Ó‰ ‰˜È˜Á·Â ‰˜ÈÒÙ· ¨‰˘Â ¯ÊÂÁ‰ ÒÂÁÈÈ‰ ‡Â‰ ÂÊ ‰„ÓÚÏ
ÈÏÚ·· ÔÈ„‰ Ï˘ ‰¯ÈÁ·‰ ∫ÌÈ¯Â˘˜ ÌÈ¯·„‰Â Æ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ‰¯·Á· ‰¯˘Ó‰–È‡˘Â Ï˘
‰¯·Á‰ ˙ÂÁÂÎ· ÌÈ˘Ó˙˘Ó‰ Ï˘ ˙Â‚‰˙‰‰ ˙Â·ÂÁ˘ ˙ÂÎÊ‰ Ï˘ ÌÈÈ„ÚÏ· ÌÈÏÚ·Î ˙ÂÈÓ‰
˙ÈÏÎ˙ ¯·„· ÔÈ„‰ ˙„ÓÚ Ï˘ ®˙Ú„ÂÓ „ÈÓ˙ ‡Ï ¨¯ÂÓ‡Î© ‰„ÏÂ˙ ‰È‰ ‰„‚Î ˙Â„ÓÂÚ

±µ∫‚‰Â‰ ËÙ˘Ó‰ ˙‡ Macey ÌÎÒÓ ¨Ï˘ÓÏ ¨ÍÎ Æ‰¯·Á‰
 
"Under traditional state law doctrine, officers and directors of
both public and closely held firms owe fiduciary duties to
shareholders and to shareholders alone. Directors and officers are
legally required to manage a corporation for the exclusive benefit
of its shareholders, and protection for other sorts of claimants
exists only to the extent provided by contract."

Ï˘ ˙ÂÂ¯˜Ú‰ ˙‡ ÁÒÓ ¯˘‡ ¨American Law Institute–‰ Ï˘ ÔÈËÈÂÓ‰–·¯ Ë˜ÈÂ¯Ù‰
 ±∂∫‰‡·‰ ÔÂ˘Ï· ˙ÈÏÎ˙‰ ˙ÈÈ‚ÂÒÏ ÒÁÈÈ˙Ó ¨˙È‡˜È¯Ó‡‰ ‰¯·Á· ‰·Ó‰Â ¯Ë˘Ó‰

"A business corporation should have as its objective the conduct

                                            

ÆMacey, supra note 5, at p. 22 ±µ
American Law Institute Principles of Corporate Governance: Analysis and ±∂

ÆRecommendations (1994) §2.01
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of business activities with a view to enhancing corporate profit
and shareholder gain."

— ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯Â ‰¯·Á‰ ÈÁÂÂ¯ — ‰¯ËÓ–˙ÂÈˆ˜ÂÙ È˙˘ ‰ÂÓ ÛÈÚÒ‰˘ Û‡
±∑Æ„Á‡Î ÌÈ‡·˘ ÌÈÈ˘ ‰Ï‡˘ ÚÂ·˜Ï Ï·Â˜Ó ¨˙Â¯ËÓ‰ È˙˘ ÔÈ· Ï„·‰ ˘È˘ ÍÎÓ ÚÓ˙˘ÓÂ
ÏÚ ÔÎÏÂ ¨Ì‰Ï ÌÈ‰Ê Ì‰ ‰˘ÚÓÏÂ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯Ó ÌÈ¯Ê‚ ‰¯·Á‰ ÈÁÂÂ¯ ∫È¯˜

Æ‡„È¯‚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰· „˜Ó˙‰Ï ‰¯·Á‰
ËÙ˘Ó· ‡ÎÓÒ–È· Ï˘ ‰ÓÂ„ ÁÂ¯· ˙Â„ÓÚ Ï˘ ‰ÎÂ¯‡ ‰¯Â˘ ÏÚ ˙ÎÓÒ ÂÊ ˙Â˘¯Ù
˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙Ù„Ú‰ ±πÆÌÂÁ˙· ˙ÈÊÎ¯Ó ‰˜ÈÒÙ Ï˘ ÁÂ˙È ÏÚÂ ±∏Ï·Â˜Ó‰
‰„ÈÓ–˙ÂÓ‡· Â‡ ˜ÂÁ· ˙Â·˘Á˙‰ ˙Ó‚Â„ ¨ÏÏÎ‰ ÔÓ ÌÈ‡ˆÂÈ ÌÈ¯˜Ó ËÚÓÏ ¨„ÈÓ˙ ‰Ù˜˙

 ≤∞Æ‰¯È·Ò ‰„ÈÓ· ˙ÂÓÂ¯˙ Ô˙ÓÏ ¯˙È‰ Â‡ ¨ÌÈ˜ÒÚ ÏÂ‰È ˙Ú· ˙ÂÈ¯ÒÂÓ
˙ÂÏÈ·ÂÓ‰ ˙ÂËÈÒ¯·ÈÂ‡· ˙Â¯·Á‰ ÈÈ„ ˙‡¯Â‰Ï ˘Ó˘Ó‰ ÈÒÏ˜ „ÂÒÈ–¯ÙÒ· ¨Clark

≤±∫ÍÎ ÌÈ¯·„‰ ˙‡ ÌÎÒÓ ¨˙È¯·‰–˙Âˆ¯‡·

"Although corporate statutes do not answer this question
explicitly, lawyers, judges, and economists usually assume that
the more ultimate purpose of a business corporation is to make
profits for its shareholders. More precisely, corporate managers
(directors and officers) are supposed to make corporate decisions

                                            

Committee on Corporate Law, American Bar Association "Other ∫Â‡¯ ±∑
Constituencies Statutes: Potential for Confusion" 45 Bus. Law. (1990) 2253,

Æ2265
"But what exactly ∫ÌÈÈÏ‚‡‰ ˙Â¯·Á‰ ÈÈ„· ‰¯ÈÎ·‰ ˙ÂÎÓÒ‰ ¨Gower Ú·Â˜ ¨Ï˘ÓÏ ¨ÍÎ ±∏
is meant by saying that they [directors] must act in the interests of the company?

Despite the separate personality of the company it is clear that directors are not

expected to act on the basis of what is for the economic advantage of the

corporate entity, disregarding the interests of the members." Laurence C.B. Gower,

Paul L. Davies & Daniel D. Prentice Gower's Principles of Modern Company Law

Æ(London, 6th ed. by Paul L. Davies, 1997) 602
Alphonse A. Sommer, Jr. "Whom Should the Corporation Serve? The ∫Ï˘ÓÏ ¨Â‡¯ ±π
Berle-Dodd Debate Revisited Sixty Years Later" 16 Del. J. Corp. L. (1991) 33, 48–

Æ51
ÈÎ ¨˘È‚„‰Ï ·Â˘Á ÆAmerican Law Institute, supra note 16, at #2.01(b)(1)–(3) ∫Â‡¯ ≤∞
Ï˘ ‰Â˘‡¯‰ ˙ÈÏÎÏÎ‰Â ˙È˙¯·Á‰ ˙ÂÈ¯Á‡‰Ó ˜ÏÁ ‰È‡ ¢ÌÈ¯Á‡¢‰ ÌÈÏÂ˜È˘· ˙Â·˘Á˙‰‰

Æ¢¯È·Ò ÌÂÎÒ¢ Ï˘ ˙¯‚ÒÓÏ „Ú ˜¯ ÌÈÈ˜˙‰Ï ¯ÂÓ‡˘ ‚È¯Á ˙ÈÁ·· ‡Ï‡ ¨‰¯·Á‰
ÆRobert C. Clark Corporate Law (Boston, 1986) 17–18 ≤±
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so as to maximize the value of the company's shares, subject to
the constraint that the corporation must meet all its legal
obligations to others who are related to or affected by it."

‰ÚÙ˘‰–·¯Â ÔÈËÈÂÓ–·¯ ÛÂ‚ ¨Business Roundtable–‰ Ì‚ Ú·˜ ‰ÓÂ„ ÁÂ¯·
≤≤∫±ππ∑ ˙˘· ¨˙È¯·‰–˙Âˆ¯‡·

 
"The principal objective of a business enterprise is to generate
economic returns to its owners."

‰ÏÎÏÎÏ Ï·Â Ò¯Ù Ô˙Á Ï˘ ÂÈ˙Â¯‰Ê‡–ÂÈ˙ÂÊ¯Î‰· Ì‚ ˙„‰„‰Ó Ï·Â˜Ó‰ ËÙ˘Ó‰ ˙„ÓÚ
≤≥∫Friedman

 
"Few trends could so thoroughly undermine the very foundations
of our free society as the acceptance by corporate officials of a
social responsibility other than to make as much money for their
stockholders as possible. This is a fundamentally subversive
doctrine."

ÌÈ¯˜·Ó‰Â ÌÈÏÎÏÎ‰ ¨ÌÈËÙ˘Ó‰ È¯ÈÎ· Ï˘ ÌËÚ–È¯Ù — È˙‡·‰˘ ˙Â˙ÎÓÒ‡· È„
¨˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ‰˙Â˘¯˙˘‰ ÏÚ „ÓÏÏ — ÈËÏË‡‰ ÒÂÈÈ˜Â‡‰ È¯·Ú È˘Ó ÌÈÈ˙¯·Á‰
ª˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡È‰ ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ‰¯ËÓ‰–˙ÈÈˆ˜ÂÙ ‰ÈÙ–ÏÚ˘

Æ‡Ï Â˙Â — ‡‰
¯Á‡ È˙¯Â˜È· Á¯Â‡· ·Â˜Ú‡ ¯Ó‡Ó‰ Ï˘ ÔÂ˘‡¯‰ Â˜ÏÁ Í˘Ó‰· ¨ÏÈÚÏ ¯ÂÓ‡Î
Ï˘ ÌÈÈÊÎ¯Ó ÌÈ‚ÂÒ ‰˘ÂÏ˘ ¯˙‡‡ Æ˙ÈÏÎÏÎ‰ ˙ÂÏÈÚÈ‰ ÏÚ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ‰È˙ÂÚÙ˘‰
˙ÈÏÎ˙‰ ˙‡ ÔÁ·‡ ¨˙È˘‡¯ Æ„¯Ù ˜¯Ù Ì‰Ó „Á‡ ÏÎÏ ˘È„˜‡Â ¨˙ÂÈ¯˘Ù‡ ˙ÂÏÈÚÈ ˙ÂÈÚ·
˙Â¯·Á ‰ÚÈÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ì‡ ∫È¯˜ ¨ÂË¯Ù ˙ÂÏÈÚÈ ¯ÂÙÈ˘ Ï˘ „ÚÈ‰ È‡¯· ˙‚‰Â‰
Ï˘ „ÒÙ‰Ï Ì¯Â‚ ÂÈ‡ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÁÂÂ¯‰ ¯ÂÙÈ˘ ÈÎ ‰ÁÈË·Ó˘ Í¯„· ÏÂÚÙÏ ˙ÂÈ˜ÒÚ
˙È¯˘Ù‡‰ ‰ÈÚ·‰ ‚ˆÂ˙ ÂÊ ˙¯‚ÒÓ· Æ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¨ÌÈ·¯ÂÚÓ‰ ¯‡˘ ÔÈ·Ó ÈÓ
˙ÁË·‰Ï ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ‰˙Ó‡˙‰ ˙„ÈÓ ÔÂ„È˙Â ¨ÌÈ·¯ÂÚÓ‰ Ï‡ ˙ÂÈÂÏÚ ˙ˆÁ‰ Ï˘
˙ÈÏÎ˙‰ ˙ËÈÙ˘Ï ¯˙ÂÈ ÍÂÓ Û¯ ‚ÈˆÓ È˘‰ ˙ÂÈÚ·‰ ‚ÂÒ Æ‰¯·Á‰ È„È–ÏÚ Ô‰Ï˘ ‰ÓÙ‰
Ï˘ „ÚÈ ˙‚˘‰ ÁÈË·˙˘ Í¯„· ˙Â¯·Á Ï˘ Ô˙ÂÏÈÚÙ ˙ÂÂÎ‰Ï ‰˙Ó‡˙‰ ˙ÈÁ· ∫˙‚‰Â‰
˙ÂÏÂÚÙ ËÂ˜Ï ˙Â¯·Á ‰ÚÈÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ì‡ ¨È¯˜ ¨Ò˜È‰–¯Â„Ï˜ Ô·ÂÓ· ˙ÂÏÈÚÈ
ÈÙ–ÏÚ ÆÔ‰Ï˘ ˙ÂÈÂÏÚ‰ ÍÒ ÏÚ ‰ÏÂÚ Ô‰Ï˘ ˙ÂÏÚÂ˙‰ ÍÒ˘ ˙ÂÎÈ¯ÚÓ Ô‰ Ì‡ ˜¯Â Í‡ ˙ÂÈÏÎÏÎ

                                            

ÆMark Mazower Dark Continent (London, 1998) 135 ∫Ïˆ‡ ‡·ÂÓ ≤≤
ÆMilton Friedman Capitalism and Freedom (Chicago, 1982) 133 ≤≥
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–‡ÏÎ ‰ÏÂÚÙ‰ ˙‡ ¯È˙Î‰Ï È„Î ÍÎ· ÔÈ‡ ¨˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ˙ÓÈÈ˜ Ì‡ Ì‚ ¨ÂÊ ÔÁÂ·–Ô·‡
Ï˘ Ë¯„ËÒ· Ú‚Â È˘ÈÏ˘‰ ˙ÂÈÚ·‰ ‚ÂÒ Æ˙ÁÙÂ˙ ˙ÏÏÂÎ‰ ÌÈ·‡˘Ó‰ ˙‚ÂÚ „ÂÚ ÏÎ ¨‰ÏÈÚÈ
˙˜ÙÒÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ì‡‰ Æ®¢˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰¢© ‰¯ËÓ‰–˙ÈÈˆ˜ÂÙ
˙ÂÎÓÒ ÈÏÚ·Â ÚÂˆÈ·‰ ˙ÂÎÓÒ ÈÏÚ· — ÏÎ‰˘ ÍÎ ¨˙ÈÏÎ˙‰ ˙ÈÈ‚ÂÒÏ ‰¯Â¯· ‰·Â˘˙
ÏÂÓ Ï‡ ‰¯·Á‰ Ï˘ ˙È˘ÚÓ‰ ‰˙ÂÏ‰˙‰ Í¯„ ˙‡ ‰ÂÎ ÍÈ¯Ú‰Ï ÌÈÏÂÎÈ — ÁÂ˜ÈÙ‰
˙ÈÏÎ˙‰ ˙‡ ıÓ‡Ï Â˙ÂÎÂÓ ˙‡ ÛÙÂ¯Ï ‰¯ÂÓ‡ ÂÊ ‰Ï‡˘ ÏÚ ˙ÈÏÈÏ˘ ‰·Â˘˙ øË¯„ËÒ‰

Æ˙‚‰Â‰

‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒÂ ÏÚ‰–„ÚÈ ∫· ˜¯Ù

‰ÓÓ ‰‡ˆÂ˙Î Ì‡ ˙ÂÏÈÚÈ ˙¯Ù˘ÓÏ ˙·˘Á ‰ÏÂÚÙ ÏÎ ¨ÂË¯Ù Ï˘ ˙ÂÏÈÚÈ‰ ÔÂ¯˜Ú ÈÙ–ÏÚ
„ÚÈ‰ ÆÌÈ¯Á‡ ÏÚ ÌÈ„ÒÙ‰ ‰ÏÈËÓ ‡È‰ ÔÈ‡˘ „·Ï·Â ¨˙ÂÁÙÏ ÌÈ·¯ÂÚÓ‰ „Á‡Ï ÌÈÁÂÂ¯ ÌÈ¯ˆÂ
˙È˜ÒÚ ‰¯·Á Ï˘ ‰ÏÂÚÙ ÍÎÈÙÏ Æ¢¯ÒÁ ‡Ï ‰ÊÂ ‰‰ ‰Ê¢ Ï˘ ÌÈ‡˙· „ÓÂÚ‰ „Â˜Ù˙ ‡Â‰
Â‡ ‰ÏÈÁ˙ÎÏÓ ‰ÈÙÓ ÂÓˆÚ ÏÚ Ô‚‰Ï ÏÂÎÈ ‰Ï‰˘ ÈÏ·Ó ¨˙ÏÂÊ‰ Ï‡ ≤¥˙ÂÈÂÏÚ ‰ÈˆÁÓ ¯˘‡
¯Â‡Ï Ì‡ ¯¯·‡ Ô‡Î ÔÂ„È‰ ¯˘˜‰· ≤µÆ‰ÏÈÚÈ ‰ÏÂÚÙ ‰È‡ ¨„·ÚÈ„· ‰„‚Î ˙ÂÙ˙˘‰Ï
ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ ÏÂÚÙÏ ˙Â¯·Á ‰ÁÓ‰ ¨Ï·Â˜Ó‰ ËÙ˘Ó‰ ˙„ÓÚ ˙Â·˜Ú·Â
¨ÌÈ˘Â ¨ÌÈ„·ÂÚ — ÌÈ¯Á‡‰ ˙ÂÓÂ˘˙‰ È˜ÙÒÓ ÈÓ Ï‡ ˙ÂÈÂÏÚ ÏÚÂÙ· ˙ÂÈˆÁÓ Ô‰ ¨˙ÂÈÓ‰

Æ‰˙ÂÏÏÎ· ‰·È·Ò‰Â ˙ÓÈÈ˜˙Ó ‰¯·Á‰ ‰·˘ ‰ÏÈ‰˜‰ ¨ÌÈÎ¯ˆÂ ÌÈ˜ÙÒ ¨ÌÈÏ‰Ó
¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡Ï ‰¯·Á‰ ˙ÈÏÎ˙ ˙ÙÙÎ‰ ÈÎ ¯Â¯· ÔÂ˘‡¯ Ë·Ó· ¯·Î
˜ÈÚÓÂ ÌÈ·¯ ÌÈ¯˘˜‰· ˙ÂÈÓ‰ ÈÏÚ· ˙‡ ÛÈ„ÚÓ‰ ‚‰Â‰ ÔÈ„‰ Ï˘ Â„ÈˆÏ ˙ÓÈÈ˜˙Ó ‡È‰˘Î
˙Â‚‰˙‰Ï ÁÂ ÚˆÓ ˙¯ˆÂÈ ≤∂¨‰¯·Á‰ Ï˘ Ï˘ÓÓ·Â ¯Ë˘Ó· ˙e‚È‰Ó‰ ˙„ÓÚ ˙‡ Ì‰Ï
‰ÚÈ‚Ù ¯ÈÁÓ· Ì‚ Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ ˙Ù„Ú‰· ‡Ë·˙˙˘ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙ÈËÒÈÂË¯ÂÙÂ‡
˙‡ ËÂÂÏ ÈÏ‡ÈˆËÂÙ‰ ÁÂÎ‰ Ì‰È„È· ÌÈÈ˜ ¨ÂÈÈ‰„ Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡·
˙Â„ÓÂÚ‰ ˙ÂÈ˘ÚÓ‰ ˙ÂÈÂ¯˘Ù‡‰ Ô‰Ó ÌÏÂ‡ Æ˙ÏÂÊ‰ Ï‡ ˙ÂÈÂÏÚ ÔÈˆÁ˙˘ Í¯„· ‰¯·Á‰

                                            

˙È˙¯·Á‰ ˙ÂÏÚ‰ ‡ÂÏÓ· ÌÈ‡˘Â ÌÈ‡ Ë¯Ù Â‡ ‰¯·Á ¯˘‡Î ˙ÓÈÈ˜˙Ó ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ≤¥
ÆÌÈË˜Â Ì‰˘ ‰ÏÂÚÙ‰ Ï˘

"Roughly speaking, the negative externalities of a business entity are the costs ≤µ
or burdens that it creates for others but for which it doesn't pay. In

microeconomic theory, a system of free markets in goods and services will

maximize social welfare only if certain conditions are met, one of which is that all

costs are internalized. Hence, under such theory it may be a desirable function of

government to intervene in markets to control negative externalities..." Clark,

Æsupra note 21, at p. 31 footnote 10
Æ®·©≤‚ ÛÈÚÒ ¨∑ ‰¯Ú‰ ÏÈÚÏ ¨Ô¯Ë˘ Â‡¯ ≤∂
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ÏÎÎ øÂÏÈÚÙ‰Ï ıÈ¯Ó˙ ÌÏˆ‡ ¯¯ÂÚ˙Ó ÌÈ·ˆÓ ÂÏÈ‡·Â ÈÓ ÈÙÏÎÂ ¨ÁÂÎ· ˘ÂÓÈ˘Ï Ì‰ÈÙÏ
ÔÎ ¯˙ÂÈ ·Á¯ ÌÈÈÏ‡ÈˆËÂÙ‰ ÌÈÚ‚Ù‰ Û˜È‰˘ ÏÎÎÂ ¯˙ÂÈ ˙Â·Á¯ ‰ˆÁ‰‰ ˙ÂÈÂ¯˘Ù‡˘
ÍÎÈÙÏ ÆÂË¯Ù ˙ÂÏÈÚÈ Ï˘ „ÚÈ‰ ˙‚˘‰ ÏÚ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ˙ÈÏÈÏ˘‰ ‰ÚÙ˘‰‰ ‰ÏB‚
ÏÏÎÓ ¯˘ÂÚ Ï˘ ‰¯·Ú‰Ï ˙Â„Á‡ ˙ÂÈÓÊÂ ˙ÂÁÈÎ˘ ˙ÂÈÂ¯˘Ù‡ ¯Â¯È·Ï ‰ÏÈÁ˙· ‰Ù‡
‰Ï‡ ˙ÂÈÂ¯˘Ù‡ Ï˘ Ô˘ÂÓÈÓ ˙‡ ˜Â„·‡ ÔÎÓ–¯Á‡ÏÂ ¨˙ÂÈÓ‰ ÈÏÚ· Ï‡ ‰¯·Á· ÌÈ˜Á˘‰
Ï˘ ÌÈÈÊÎ¯Ó‰ ˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ·˘ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ·

Æ‰¯·Á‰

‰ˆÁ‰‰ ˙ÂÈÂ¯˘Ù‡ Æ±

ÌÈÂÎÈÒ ˙ÏÈË ®‡©

Æ‰ÎÈ¯ˆÓ ÈÂÙ ÛÒÎÂ ˙ÂÂÎÒÁ ˘È ‰ÈÈÒÂÏÎÂ‡‰Ó È˙ÂÚÓ˘Ó ˜ÏÁÏ ¨˘ÚÂ˙Ó‰ È·¯ÚÓ‰ ÌÏÂÚ·
¢ÌÈÚ˜˘ÂÓ¢ ÌÈ¯Á‡ Ì‚ Æ˙ÂÈÓ ˙˘ÈÎ¯ ˙ÂÚˆÓ‡· ÔÂ‰‰ ˜Â˘· Â˙Â‡ ÚÈ˜˘‰Ï ÌÈ¯ÁÂ· ÌÈ·¯
ÌÈ¯ˆÂÓ ¯‡˘Â ÌÈÁÂËÈ· ¨ÏÓ‚ ˙ÂÈÎÂ˙ ¨‰ÈÒÙ ˙Â¯˜ ˙ÂÚˆÓ‡· ¨ÌÁ¯ÂÎ–ÏÚ· ¨˙ÂÈÓ·
¨ÈÏÎÏÎ ÒÈÒ· ÏÚ ˙¯„‚ÂÓ ‰ˆÂ·˜ ÌÈ‡ ˙ÂÈÓ‰ ÈÏÚ· ÆÍ¯Âˆ ·Á¯‰ ¯Â·Èˆ‰˘ ÌÈÈÒÈÙ
Ï˘ ÌÈÏ‰Ó ¨˙Â¯·Á Ï˘ ÌÈ„·ÂÚ Ì‰ ˙ÂÈÓ‰ ÈÏÚ· Æ·Á¯‰ ¯Â·Èˆ‰ Ì‰ ‡Ï‡ ¨¯Á‡ Â‡ È„ÓÚÓ
ÂÒÁÈ ÍÎÈÙÏ Æ˙ÂÓÈÈ˜˙Ó ˙Â¯·Á‰ ‰·˘ ‰ÏÈ‰˜‰ È¯·Á ÔÓÊ·–Â·Â Ô‰È¯ˆÂÓ Ï˘ ÌÈÎ¯ˆ ¨˙Â¯·Á
Ï˘ ÌÒÁÈÓ ‰Â˘ ˙ÂÈ‰Ï ¯ÂÓ‡ ÂÈ‡ ÏËÂ ÂÓˆÚ ‡Â‰˘ ÔÂÎÈÒÏ ÚˆÂÓÓ‰ ˙ÂÈÓ‰ ÏÚ· Ï˘
ÂÏÈ‡ ¨ÔÎ‡ ÆÔÂÎÈÒ Â˙Â‡ Ï‡ ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘Â ÌÈÎ¯ˆ‰ ¨ÌÈÏ‰Ó‰ ¨ÌÈ„·ÂÚ‰
Ï˘ ‰˙Ó ˙Ï·˜ ÔÈ· ‰¯ÈÁ· ˙Â¯˘Ù‡ ¢ÔÎ¯ˆ¢ Â‡ ¢„·ÂÚ¢ ¨¢‰ÈÓ ÏÚ·¢ ÈÙÏ ÌÈ‚ÈˆÓ ÂÈÈ‰
¨ÌÈÏ˜˘ ÛÏ‡ ÁÈÂÂ¯‰Ï ±∞• Ï˘ ÈÂÎÈÒ Ì‰Ï Ô˙ÈÈ˘ ‰Ï¯‚‰–ÒÈË¯Î ˙Ï·˜ ÔÈ·Ï ÌÈÏ˜˘ ‰‡Ó
‰Ï‡˘ ‰˙Â‡ ÂÏÈ‡ ÌÏÂ‡ Æ‰„ÈÁ‡ ‰˙ÈÈ‰ ÌÈÏ·˜Ó ÂÈÈ‰˘ ˙ÚˆÂÓÓ‰ ‰·Â˘˙‰˘ ÁÈ‰Ï ¯È·Ò
‡Ï‡ ¨È˘È‡ ÔÙÂ‡· ÏÂËÈÏ ÌÈ¯ÂÓ‡ Ì‰˘ ÔÂÎÈÒÏ ¯˘‡· ‡Ï Ì‰Ó „Á‡ ÏÎ Ï‡ ˙ÈÙÂÓ ‰˙ÈÈ‰
∫˙Â·Â˘˙· ÌÈÏ„·‰ ÌÈÏ‚˙Ó ÂÈ‰ ¨‰ÓˆÚ ÏÚ ÏÂËÈ˙ ‰¯·Á‰˘ ÌÈÈÈÂÚÓ Ì‰˘ ÔÂÎÈÒÏ ¯˘‡·
‰˙Â‰Ó· ‰ÓÂ„˘ ˙ÈÏÎÏÎ ˙ÂÏÈÚÙ· ˜ÂÒÚ˙ ‰¯·Á‰˘ ÛÈ„ÚÈ ÚˆÂÓÓ‰ ˙ÂÈÓ‰ ÏÚ·
˜ÂÒÚ˙ ‰¯·Á‰˘ ÛÈ„ÚÈ ÚˆÂÓÓ‰ „·ÂÚ‰ ÂÏÈ‡Â ¨®ÏÂ„‚ ÁÂÂ¯Ï ÍÂÓ ÈÂÎÈÒ© ‰Ï¯‚‰‰–ÒÈË¯ÎÏ
ÔÈ· ÌÈÏ„·‰‰ Æ®ÔË˜ ÁÂÂ¯Ï ‰Â·‚ ÈÂÎÈÒ© ‰˙ÓÏ ‰˙Â‰Ó· ‰ÓÂ„˘ ˙ÈÏÎÏÎ ˙ÂÏÈÚÙ·
‰Â˘‰ ÈÙÂ‡‰Ó ÌÈÚ·Â ‰¯·Á‰ ˙ÂÏÈÚÙÏ ÒÁÈ· ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ ˙ÂÈÏÂÈˆ¯‰ ˙ÂÙ„Ú‰‰
Ï˘ ÈÁÎÂ‰ ÈÏÎÏÎ‰ ÈÂÂ˘‰˘ Û‡ Æ‰¯·Á‰ ÌÚ ˙ÂˆÂ·˜‰Ó ˙Á‡ ÏÎÏ ˘È˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓ Ï˘
Ï˘ Â˙Â‡¯–˙„Â˜Ó ‰‰Ê ‡Â‰ ÔÈ‡ ¨‰¯·Á‰ Ï˘ ‰˙Â‡¯–˙„Â˜Ó ‰‰Ê ‰ÏÂÚÙ‰ ˙ÂÈÂ¯˘Ù‡ È˙˘

Æ˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎ
ÒÁÈ· ·˘ÂÁÓ ÔÂÎÈÒ ÌÈ·‰Â‡ ¯Â·Èˆ‰ ·¯˜Ó ˙ÂÈÓ ÈÏÚ· ∫˙·ÂÓÂ ‰ÚÂ„È ÂÊ ‰ÚÙÂ˙
¯ÊÁ‰‰Ó ˙Â‰ÈÏ Ì‚ ∫ÂÈ˙Âˆ˜ È˘· Ï·Á‰ ˙‡ ÊÂÁ‡Ï ÌÈÏÂÎÈ Ì‰˘ ÌÂ˘Ó ‰¯·Á‰ ˙ÏÂÚÙÏ
‰ÎÂ¯Î‰ ‰‰Â·‚‰ ˙ÂÏÚ‰ ÈÙÓ ÔÂ‚˙‰Ï Ì‚Â ®ÚˆÂÓÓ·© ÌÈÂÎÈÒ ˙ÏÈË ÔÈÈÙ‡Ó‰ ‰Â·‚‰
‰Ú˜˘‰‰ ¯ÂÊÈ· ˙ÂÚˆÓ‡· ˙‚˘ÂÓ ÂÊ ÌÈÓÒ˜–˙Â¯˘Ù‡ Æ®ÈÙÈˆÙÒ ÔÂÏ˘ÈÎ Ï˘ ‰¯˜Ó·© ¯ÂÓÈ‰·
ÏÎ Ì‡ ¨¯˙ÂÈ ‰Â·‚ ÂÈ‰ ˙ÂÎÂÒÓ ˙ÂÚ˜˘‰ ÏÚ ÚˆÂÓÓ‰ ¯ÊÁ‰‰˘ ÔÂÂÈÎÓ Æ˙Â·¯ ˙Â¯·Á ÔÈ·
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ÏÏÎ ÏÚ ˙ÂÈÓ‰ ÏÚ· Ï˘ ¯ÊÁ‰‰ ¨˙ÈÒÁÈ ‰‰Â·‚ ÔÂÎÈÒ ˙Ó¯· ÏÚÙ˙ ˙ÂÚ˜˘‰‰ ˜È˙· ‰¯·Á
 ≤∑ÆÔÂÎÈÒÏ ÈÏ¯ËÈ ˙ÂÈÓ‰ ÏÚ· ¨·ËÈ‰ ¯ÊÂ·Ó ˙ÂÚ˜˘‰‰ ˜È˙ Ì‡Â ¨‰ÏÚÈ ÂÈ˙ÂÚ˜˘‰

ÍÎ·Â ¨¯ÂÊÈ· Ï˘ ‰˜ÈË˜Ë ËÂ˜Ï ÌÈÏÂÎÈ ÌÈ¯Á‡‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ Ì‚ ¨˙ÈË¯Â‡È˙
ÔÈÓÊ ÂÈ‡ ¯ÂÊÈ·‰ ÏÚÂÙ·˘ ‡Ï‡ ÆÌÈ·˘ÂÁÓ ÌÈÂÎÈÒ ¯Á‡ ‰ÙÈ„¯· ˙ÂÈÓ‰ ÈÏÚ·Ï Û¯Ëˆ‰Ï
ÌÙÒÎ ˙‡ ˜ÏÁÏ ÌÈÏÂÎÈ ˙ÂÈÓ ÈÏÚ· Æ˙ÂÈÓ‰ ÈÏÚ·Ï ÔÈÓÊ ‡Â‰ ‰·˘ Í¯„ ‰˙Â‡· Ì‰Ï
Ì‚ Ì‰ Æ˙ÈÒÁÈ ‰ÏÂÊ ˙ÂÏÚ· ˙Â¯·Á Ï˘ ·¯ ¯ÙÒÓ Ï˘ Ô‰È˙ÂÈÓ ÔÈ· ‰Ú˜˘‰Ï „ÚÂÈÓ‰
¯ÂÊÈ·‰ ÚÂˆÈ·· ‰ÎÂ¯Î‰ ‰Á¯Ë‰Ó ÌÓˆÚ ˙‡ ¯ÂËÙÏ ¨‰‰Â·‚–‡Ï ‰ÏÓÚ ˙¯ÂÓ˙ ¨ÌÈÏÂÎÈ
ÔÙÂ‡· ˙Â¯ÊÂ·Ó Ô‰È˙ÂÚ˜˘‰˘ ¨˙ÂÓ‡ ˙Â¯˜· ˙ÂÙ˙˙˘‰ ˙Â„ÈÁÈ Ï˘ ‰˘ÈÎ¯ ˙ÂÚˆÓ‡·
‚ÂÒ ÏÎÓ ˙ÂÈ¯Â‚Ë˜ ÈÙ–ÏÚ ¯ÂÊÈ· ˙ÂÈÂ¯˘Ù‡ Ï˘ ÌÂˆÚ ÔÂÂ‚Ó ÚÈˆÓ ˙Â¯˜‰ ˜Â˘ ÆÈÚÂˆ˜Ó
‚ÂÒ˘ ÌÂ˘Ó ÂÊ ˙ˆ¯Â˜ ˙Â¯˘Ù‡Ó ÌÈ‰ ÌÈ‡ ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Æ‡Â‰˘
˙ËÏÂ·‰ ‰Ó‚Â„‰ ÆÌ‰Ï˘ ¯ÂÊÈ·‰ ˙ÂÈÂ¯˘Ù‡ ˙‡ ÌÈÓˆÓˆÓ ‰Ï„Â‚Â ‰¯·Á· Ì‰Ï˘ ‰Ú˜˘‰‰
˙Â¯˘Ù‡ ¯„Ú‰· ÆÌ‰Ï˘ ‰¯ÈÈ¯˜‰ ˙‡ ‰¯·Á· ÌÈÚÈ˜˘Ó ¯˘‡ ¨ÌÈÏ‰Ó‰Â ÌÈ„·ÂÚ‰ ‡È‰
Ì‡ ‰„È·ÚÓ‰ ‰¯·ÁÏ Ì¯‚È‰Ï ˙ÂÏÂÏÚ˘ ˙Â‡ˆÂ˙Ï ÌÈÙÂ˘Á ÌÈ„·ÂÚ‰ ¨È˘Â‡ ÔÂ‰ Ï˘ ¯ÂÊÈ·Ï
¨ÍÎÈÙÏ ÆÌ˙Ò¯Ù· Ì‰Ï ˙ÂÏÚÏ ÏÂÏÚ Ï˘ÎÈÈ˘ ¯ÂÓÈ‰ Æ‰‰Â·‚ ÔÂÎÈÒ ˙Ó¯· „˜Ù˙Ï ¯Á·˙ ÂÊ

Æ‰ÎÂÓ ÔÂÎÈÒ ˙Ó¯· ˙Â„˜Ù˙Ó ÂÈ‰ ˙ÂÈ˜ÒÚ ˙Â¯·Á ¨ÌÈ„·ÂÚ· ÈÂÏ˙ ¯·„‰ ‰È‰ ÂÏÈ‡
ÔÂÎÈÒÏ ÒÁÈ· ‰¯·Á‰ ˙ÂÈÈ„Ó È·‚Ï ÌÈÂ˘‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ· ˙ÂÙÈ‡˘‰ È„Â‚È
¨‰‰Ê ‰È‡ ‰ÈÚÂˆÈ·Ï ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ Ì˙Â˘È‚¯ ÆÌÈÙÒÂ ˙Â¯Â˜ÓÓ ÌÈÚ·Â
¨·ÈˆÈÂ ÁË·ÂÓ ‰‡¯ ‰Ï˘ ÔÂÚ¯ÈÙ‰ ¯˘ÂÎ˘ ‰¯·Á· ∫‰¯·Á‰ Ï˘ ÈÏÎÏÎ‰ ‰·ˆÓ· ‰ÈÂÏ˙Â
ÛÒ ÏÚ ˙„ÓÂÚ˘ ‰¯·Á· ÂÏÈ‡Â ªÌÈ¯Á‡Ó ¯˙ÂÈ ‰·¯‰ ‰¯·Á‰ ÈÚÂˆÈ·Ï ÌÈ˘È‚¯ ˙ÂÈÓ‰ ÈÏÚ·
¨ÍÎ ·˜Ú Æ‰¯·Á‰ ÈÚÂˆÈ·Ï ‰·¯ ˙Â˘È‚¯ ÌÈÁ˙ÙÓ ˙ÂÓÂ˘˙‰ ÈÏÚ· ¯‡˘ Ì‚ ¨ÔÂÚ¯ÈÙ–˙ÂÏ„Á
®ÈÂÎÈÒ‰ Ì‚ ¨Ô‡ÎÓÂ© ÔÂÎÈÒ‰ ˙Ó¯· ÈÂÈ˘ ¨¯˙ÂÈ ÁË·ÂÓ ÔÂÚ¯ÈÙ ¯˘ÂÎ ˙ÏÚ· ‰¯·Á‰˘ ÏÎÎ
Ï˘ ˙ÂÈÊÂÁ‰ ˙ÂÚÈ·˙‰ Í¯Ú Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ÏÚ ¯˜ÈÚ· ÚÈÙ˘Ó ‰˙ÂÏÈÚÙ Ï˘
Ì‚© ÆÔÎÂÒÓ‰ È˜ÒÚ‰ ÍÏ‰Ó‰ Ï˘ ÔÂÏ˘ÈÎ Â‡ ‰ÁÏˆ‰Ó ÈÏÂ˘ ÔÙÂ‡· ˜¯ ÚÙ˘ÂÈ ÌÈ·¯ÂÚÓ‰ ¯‡˘
®Æ¯ÂÊÈ·‰ — ÏÈÚÏ ÔÂ„È˘ ÏÂ˜È˘‰ ÏÏ‚· ˙ÎÂÒÓ‰ ‰ÙÂÏÁ· ˙ÂÈÓ‰ ÈÏÚ· Â¯Á·È ¨Ô·ÂÓÎ ¨Ô‡Î
ÚÈÙ˘Ó ÔÂÎÈÒ‰ ˙Ó¯· ÈÂÈ˘‰ ¨ÔÂÚ¯ÈÙ–˙ÂÏ„Á Ï˘ ·ˆÓÏ ˙·¯˜˙Ó ‰¯·Á‰˘ ÏÎÎ ¨‰Ê ˙ÓÂÚÏ
È˜ÒÚ‰ ÍÏ‰Ó‰ ˙ÁÏˆ‰ Ï˘ ‰¯˜Ó· ∫‰¯·Á· ÌÈ·¯ÂÚÓ‰Ó „Á‡ ÏÎ ÏÚ ‰Â˘ ÔÙÂ‡·
Í¯Ú Û‡˘ ‰˜ÒÚ‰ ·¯Ú È¯‰˘ ¨¯˙ÂÈ ÂÁÈÂÂ¯È ˙ÂÈÓ‰ ÈÏÚ· Í‡ ¨ÌÏÂÎ ÂÁÈÂÂ¯È ÔÂÎÈÒ‰–¯È˙Ú
Ì˙ÂÈ¯Á‡ ¯˘‡·© ËÚÓÎ Â˜ÊÈÈ ‡Ï ˙ÂÈÓ‰ ÈÏÚ· ¨ÔÂÏ˘ÈÎ Ï˘ ‰¯˜Ó· ÆÒÙ‡Ï Ì‰È˙ÂÈÓ
‰˙Ù ‰¯·Á‰˘ ÈÙÏ „ÂÚ Í¯Ú ˙Â¯ÒÁ ÂÈ‰˘ ˙ÂÈÓ Ô„·Â‡· ‰ˆÓ˙È Ì„ÒÙ‰ ÔÎÏÂ ˙Ï·‚ÂÓ
ÍÙ‰È˙ ‰¯·Á‰ È¯‰˘ ¨Â˜ÊÈÈ Ì‚ Â˜ÊÈÈ ˙ÂÚÈ·˙‰ ÈÏÚ· ¯‡˘ Í‡ ¨®ÔÎÂÒÓ‰ ÍÏ‰ÓÏ
˙Ó¯· ‰‡ÏÚ‰ ¨ÏÏÎÎ ¨ÔÎÏ ÆÌ‰ÈÙÏÎ ‰È˙ÂÈÂ·ÈÈÁ˙‰· „ÂÓÚÏ ÏÎÂ˙ ‡ÏÂ ÔÂÚ¯ÈÙ–˙Ï„ÁÏ
È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡· ˙Ú‚ÂÙÂ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì·ˆÓ ˙‡ ˙¯Ù˘Ó ‰¯·Á Ï˘ ÔÂÎÈÒ‰

 ≤∏Æ˙ÂÓÂ˘˙‰
                                            

ÆÔÏ‰Ï ®‡©±‚ ÛÈÚÒ Â‡¯ ¨¯˙ÂÈ Ë¯ÂÙÓ ¯·Ò‰Ï ≤∑
Michael C. Jensen & William H. Meckling "Theory of the Firm: Managerial ∫Â‡¯ ≤∏
Behavior, Agency Costs and Ownership Structure" 3 J. Fin. Econ. (1976) 305,
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ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ÌÈ¯ÂÓ‡ ‰¯·Á‰ ÈÏ‰Ó Ì‡ ∫˙‚‰Â‰ ˙ÈÏÎ˙Ï ‰¯ÊÁ·Â
˙‡ ˙Ó‡Â˙‰ Í¯„· ÌÈÂÎÈÒ Ï˘ ‰Ù„Ú‰ ÍÂ˙Ó „˜Ù˙˙ ‰¯·Á‰˘ ‡„ÂÂÏ Ì‰ÈÏÚ ¨˙ÂÈÓ‰
ÔÎ˘© ˜ˆÂÓ ÔÂÚ¯ÈÙ ¯˘ÂÎ ˙ÏÚ· ‰¯·Á· Ô‰ ÌÈÙÈ ‰Ï‡ ÌÈ¯·„ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰
˜ÙÒ· ÏËÂÓ ‰ÂÚ¯ÈÙ ¯˘ÂÎ˘ ‰¯·Á· Ô‰Â ®ÔÂÎÈÒ‰ ˙‡ ÏË·Ï ˙ÂÈÓ‰ ÈÏÚ·Ï ¯˘Ù‡Ó ¯ÂÊÈ·‰
‰¯·Á‰ È·‡˘Ó ˙¯·Ú‰ ¨Ì¯· Æ®ÁÈÂÂ¯‰Ï ˜¯ ¨„ÈÒÙ‰Ï ÌÈÏÂÎÈ ÌÈ‡ ˙ÂÈÓ‰ ÈÏÚ· ÔÎ˘©
¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì¯˘ÂÚ ˙‡ ‰ÏÈ„‚Ó ‡È‰˘ Û‡ ¨˙È·ÈËÏÂ˜ÙÒ ‰Ú˜˘‰Ï ‰ÁÂË· ‰Ú˜˘‰Ó
˙ÂÈÊÂÁ‰ ˙ÂÚÈ·˙‰ ÈÏÚ· ¯‡˘ Ï˘ Ì¯˘ÂÚ· ˙Ú‚ÂÙ ‡È‰˘ ÌÂ˘Ó ÂË¯Ù ˙ÂÏÈÚÈ ˙¯Ù˘Ó ‰È‡
¯ˆÂÈ ‰¯·Á‰ ˙ÂÏÈÚÙ Ï˘ ÔÂÎÈÒ‰ ˙Ó¯ ˙¯ÈÁ·Ï ÒÁÈ· ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÌÂ˘ÈÈ Æ‰¯·Á‰ ÈÙÏÎ

Æ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï È˘ÓÓ Ï‡ÈˆËÂÙ ÔÎ Ì‡

˙ÂÁÓ˙Ó ˙ÂÚ˜˘‰ ∫˙ÂÏ˙ ÏÂˆÈ ®·©

ªÛÒÎ ‰¯·ÁÏ ÌÈ˜ÙÒÓ ÌÈ˘Â‰Â ˙ÂÈÓ‰ ÈÏÚ· ∫ÌÈÂ˘ ÌÈ‚ÂÒÓ ˙ÂÓÂ˘˙ ˙Î¯Âˆ ‰¯·Á‰
ªÌÏ‚–È¯ÓÂÁ ‰Ï ÌÈ˜ÙÒÓ ÌÈ˜ÙÒ ª¢È˘Â‡ ÔÂ‰¢ — ‰„Â·Ú ‰Ï ÌÈ˜ÙÒÓ ÌÈÏ‰Ó‰Â ÌÈ„·ÂÚ‰
˙‡˘Â ÛÒÎ‰ ˙ÓÂ˘˙ ÆÌÈÙÒÂ ÌÈ·‡˘ÓÂ ˙ÂÈ˙˘˙ ‰Ï ˙˜ÙÒÓ ˙„˜Ù˙Ó ‡È‰ ‰·˘ ‰ÏÈ‰˜‰
Â˙Ú˜˘‰ ˙‡ ¢ıÏÁÏ¢ ÍÎ·Â ˜Â˘· Â˙ÈÈÓ ˙‡ ¯ÂÎÓÏ ÏÂÎÈ ‰ÈÓ‰ ÏÚ· Æ‰ÁÓ˙Ó–È˙Ï· ÈÙÂ‡
ÏÂÎÈ „·ÂÚ‰ Æ‰¯·Á‰Ó ıÏÁÏ ÌÈ˙ÈÚÏ Ô˙È ˙ÂÓÂ˘˙‰ ¯‡˘ ˙‡ Ì‚ Æ®„ÒÙ‰· Â‡ ÁÂÂ¯·© ‰ÓÓ
Ï˘ ‰ÈÎ¯ˆÏ ‰ÓÈ˜‰˘ ˙ÂÈ˙˘˙‰ ˙‡ ¯È·Ú‰Ï ‰ÏÂÎÈ ‰ÏÈ‰˜‰ ¨¯Á‡ ‰„Â·Ú ÌÂ˜ÓÏ ¯Â·ÚÏ
ÌÈ˘¯„ ˙ÂÓÂ˘˙‰ ¯‡˘ Ï˘ ÌÈ˜ÙÒ‰ ÌÏÂ‡ Æ‰ÓÂ„ÎÂ ¨˙¯Á‡ ‰¯·Á Ï˘ ‰˘ÂÓÈ˘Ï ˙Á‡ ‰¯·Á
‰Ú˜˘‰ Æ®firm specific investment© ‰¯·Á· ‰ÁÓ˙Ó ‰Ú˜˘‰Ï ÒÎÈ‰Ï ˙ÂÓÂÊÓ ÌÈ˙ÈÚÏ
˙Î¯ÚÓ ˙¯‚ÒÓ· ˜¯ ÁÂÓˆÏ ‰ÏÂÎÈ ‰ÓÓ ‰‡ÏÓ‰ ÁÂÂ¯‰ ˙ÏÁÂ˙ Ì‡ ‰ÁÓ˙ÓÎ ˙‚ÂeÒÓ
ıÏÁÏ ÏÂÎÈ ÂÈ‡ ‰ÁÓ˙Ó‰ ‰Ú˜˘‰‰ ÏÚ· Æ‰Â˙‰ ‰¯·Á‰ ÔÈ·Ï ‰ÓÂ˘˙‰ ˜ÙÒ ÔÈ·˘ ÌÈÒÁÈ‰
¯„Ú‰· ÆÈÏÎÏÎ‰ ‰Î¯Ú ‡ÂÏÓ ˙‡ ÂÏ ˜ÈÚÈ˘ ¯Á‡ ˘ÂÓÈ˘ ‰· ˙Â˘ÚÏÂ ‰¯·Á‰Ó Â˙Ú˜˘‰ ˙‡

 ≤πÆ‰· ÈÂÏ˙Â ‰¯·Á‰ È„È· „ÂÎÏ ‰ÓÂ˘˙‰ ˜ÙÒ ¨‰ÁÓ˙Ó‰ ‰Ú˜˘‰Ï ˜Â˘· ˘Â˜È·
˙ÈÏÎ˙‰ ÈÙ–ÏÚ˘ ‰„·ÂÚ‰Â ¨‰Â˙ ‰¯·Á· ÌÈÁ˙ÙÓ ÌÈÓÈÂÒÓ ˙ÂÓÂ˘˙ È˜ÙÒ˘ ˙ÂÏ˙‰
˙ÂÓÏÚ˙‰ ÍÂ˙© ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÁÂÂ¯‰ ˙‡˘‰ ÔÚÓÏ ÏÂÚÙÏ ‰¯·Á‰ ÏÚ ˙‚‰Â‰
˙Â‚‰˙‰Ï ‰¯ÂÙ ¯Î ¯ÂÓ‡Î ˙ÂÂ‰Ó ¨®˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡‰Ó
ÂˆÁÏÈ Ô‰ ∫‰ÓÂ˘˙‰ ˜ÙÒ Ï˘ ˙„ÁÂÈÓ‰ ˙eÚÈ‚t‰ ˙‡ ÏˆÏ ˙ÂÏÂÏÚ ˙Â¯·Á Æ˙ÈËÒÈÂË¯ÂÙÂ‡

                                            

334–335; Clifford W. Smith, Jr. & Jerold B. Warner "On Financial Contracting:

An Analysis of Bond Covenants" 7 J. Fin. Econ. (1979) 117, 118–119; John C.

Coffee "Shareholders Versus Managers: The Strain in the Corporate Web" 85

Mich. L. Rev. (1986) 1, 61; Jonathan R. Macey "Externalities, Firm-Specific

Capital Investments, and the Legal Treatment of Fundamental Corporate

ÆChanges" Duke L. J. (1989) 173, 181
Benjamin Klein, Robert G. Crawford & Armen A. Alchian "Vertical ∫Â‡¯ ≤π
Integration, Appropriable Rents, and the Competitive Contracting Process" 21 J.

ÆL. & Econ. (1978) 297
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ÌÈÊÂÁ Â¯ÕÙÈ Û‡Â ‡ÏÏÎÓ ˙ÂÓÎÒ‰Ï Â˘ÁÎ˙È ¨˘„Á ‰ÊÂÁ ÏÚ Ô˙ÓÂ–‡˘Ó ÏÂ‰È ˙Ú· Â˙Â‡
Ï‡ Â˙Â‡ ¯È·ÚÓÂ ¯˘ÂÚ Ì‰Ó ÏËÂ ˙ÂÁÓ˙Ó‰ ˙ÂÚ˜˘‰‰ ÈÏÚ· Ï˘ ˙ÂÏ˙‰ ÏÂˆÈ ÆÌÈÓÈÈ˜
‰ÁÓ ¨ÏÎ‰ ˙ÂÊÁ ˙‡ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡· ‰‡Â¯‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ Æ˙ÂÈÓ‰ ÈÏÚ·

ÆÂÊ ˙ÂÏ˙ ÏˆÏ ‰¯·Á‰ ˙‡

˙ÂÚÓ˙˘Ó ˙ÂÈÂ·ÈÈÁ˙‰ ∫˙ÂÈÙÈˆ ˙¯Ù‰ ®‚©

˙ÂÏ·‚Ó ·˜Ú ¨‰Ê ÌÚ ÆÌÈ„„ˆ‰ ÔÈ· ÌÎÒÂ‰˘ ˙‡ ˘¯ÂÙÓ· ‡Ë·Ï ‡Â‰ ÌÈÊÂÁ Ï˘ Ì„È˜Ù˙
‰Ê ÌÈ„„ˆ‰ Ï˘ ˙ÂÈÓÈËÈ‚Ï‰ ˙ÂÈÙÈˆ‰ ÔÈ· ÌÈ¯ÚÙ ÌÈÓÈÈ˜ ¨ÈÊÂÁ‰ ¯È˘ÎÓ‰ ˙ÂÏ·‚ÓÂ ÌÈ„„ˆ‰
ÈÂËÈ·‰ Í¯„ ÔÈ·Ï ¨‰ÊÂÁ‰ ˙˙È¯Î ˙‡¯˜Ï Ô˙ÓÂ–‡˘Ó‰ ˙Ú· Ì‰ÈÈ· ÂÓÎÒÂ‰˘ ÈÙÎ ¨‰ÊÓ
ÔÈ· ˙ÂÚÓ˙˘Ó ˙ÂÈÂ·ÈÈÁ˙‰ ˙Â¯ˆÂÈ ˙Â˘¯ÂÙÓ–È˙Ï·‰ Í‡ ˙ÂÓÎÒÂÓ‰ ˙ÂÈÙÈˆ‰ ÆÔ‰Ï˘ ˙ÈÊÂÁ‰

Æ¢‡ÏÏÎÓ ˙ÂÈ˙¢ ˙ÂÂÎÓ‰ ¨ÌÈ„„ˆ‰
ÌÈ˙ÈÚÏ ¨˙ÂÎ˘Ó˙Ó ÔÈ‰ ‰¯·Á‰ ÔÈ·Ï ˙ÂÓÂ˘˙‰ È˜ÙÒÓ ˜ÏÁ ÔÈ·˘ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ
˙˜ÈÂ„Ó ‰ÈÈÙˆÏ ‰˘˜Â ˙ÈÓÈ„ ‰È‰ ‰· ˙ÏÚÂÙ ‰¯·Á‰˘ ˙Â‡ÈˆÓ‰ Æ˙Â·¯ ÌÈ˘ Í¯Â‡Ï
ÂÁÒÂÈ Ì‡ Û‡ ¨‰Ï‡ ÌÈÒÁÈ ˙ÂÎ¯ÚÓ ÌÈ¯È„ÒÓ‰ ÌÈÊÂÁ‰˘ ÁÈ‰Ï ¯È·Ò ÍÎ ·˜Ú Æ˘‡¯Ó
Ï˘ ¯È˘Ú‰Â ‡ÏÓ‰ Ì˜¯ÓÏ ÌÈË¯ÂÙÓ ˙ÂÂ¯˙Ù ÚÈˆ‰ÏÓ ÂÏ˘ÎÈÈ ¨ÔÈ„‰–ÈÎ¯ÂÚ È·ÂË È„È–ÏÚ
˙¯È˙ÙÏ ÔÂ‚Ó ÔÂ‚Î© ÌÈÁÂ˙Ù ˙ÂÂ¯˙Ù ÌÈÏÏÂÎ ÌÈÊÂÁ‰˘ ÔÈ· Æ„È˙Ú· Â¯¯ÂÚ˙È˘ ˙ÂÏ‡˘‰
‰Ê ÌÈÁÈË·Ó ˙ÈÊÂÁ‰ ˙Ú˜Ù· ÌÈ„„ˆ‰ ÈÎ ¯Â¯· ¨‰Ê ÔÈÈÚ· ÏÈÏÎ ÌÈ˜˙Â˘ Ì‰˘ ÔÈ·Â ®˙ÂÈÚ·

Æ‰ÊÂÁ· ˙Â˘¯ÂÙÓ Ì‡Ë·Ï ÌÈ˘˜˙Ó Ì‰˘ ˙ÂÚÓ˙˘Ó ˙ÂÁË·‰ ‰ÊÏ
˙Â˙Ù˙‰Ï ÌÈÏÂÏÚ ‰¯˘Ó–È‡˘Â ¨‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ Ì‡Â˙ ¯·„‰˘ ÌÂ˜Ó
˙‡ÊÂ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ÈÙÏÎ ˙ÂÚÓ˙˘Ó‰ ‰È˙ÂÈÂ·ÈÈÁ˙‰· ‰„ÈÓÚ–È‡ È„ÈÏ ‰¯·Á‰ ˙‡ ‡È·‰Ï
‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÙ–ÏÚ ≥∞ÆÔ‰· ‰ÚÂ·Ë‰ ˙ÈËÙ˘Ó‰ ˙ÂÙÈÙ¯‰ Ï˘·

                                            

˙ÂÏ‡˘ È˙˘ ‰ÏÚÓ ‰ÊÂÁ· Â˘¯ÂÙ ‡Ï ÌÈ„„ˆ‰ ˙ÂÈÙÈˆ˘ ‰„·ÂÚ‰ ÌˆÚ ÈÎ Ú·Â˜ Daniels ≥∞
ÈÙÏÎ ‰·ÈÈÁ˙‰ ÔÎ‡ ‰¯·Á‰ Ì‡‰ ¨¯ÓÂÏÎ ø˙ÂÓÎÒÂÓ ˙ÂÈÙÈˆ· ¯·Â„Ó Ì‡‰ ¨˙È˘‡¯ ∫˙ÂÁÙÏ
ÏÚ ˙ÂÓÎÒÂÓ ˙ÂÈÙÈˆ· ¯·Â„Ó ÈÎ ÁÎÂÈ Ì‡ Û‡ ¨˙È˘ øÌ‰È„È–ÏÚ ÔÚËÎ ˙ÂÓÂ˘˙‰ È˜ÙÒ
˙ÂÚˆÓ‡· Ô˘ÂÓÈÓ ˙‡ ÛÂÎ‡Ï ÂÂÂÎ˙‰ ÌÈ„„ˆ‰ Ì‡ ‰Ï‡˘‰ ˙¯˙Â ¨ÌÈ„„ˆ‰ È˘ ˙Ú„
non-legal© ˙ÈËÙ˘Ó–ıÂÁ ‰ÙÈÎ‡Ï ‰˙ÈÈ‰ Ì˙ÂÂÎ ‡Ó˘ Â‡ ¨‡˜ÂÂ„ ˙ÂÈËÙ˘Ó ˙ÂÈˆ˜Ò
ÌÈ„„ˆ‰ ÔÈ· ‰ÓÎÒ‰‰˘ ˙„ÓÏÓ ÔÂ„È· ‰ÊÂÁ‰ ˙˜È˙˘ ÈÎ ÔÂÚËÏ ‰ÏÂÏÚ ‰¯·Á‰ Æ®sanctions
‡Ï‡ ¨˙˘¯ÂÙÓ ˙ÈÊÂÁ ˙Â·ÈÈÁ˙‰ ÂÓÎ ‰ÙÈÎ‡–˙· ‰È‰˙ ‡Ï ˙ÚÓ˙˘Ó‰ ˙Â·ÈÈÁ˙‰‰ ÈÎ ‰˙ÈÈ‰
Ronald Daniels "Stakeholders and ∫Â‡¯ ÆÌÈ„„ˆ‰ Ï˘ ·ÂË‰ ÌÂˆ¯· ÈÂÏ˙ ‰È‰È ‰˘ÂÓÈÓ
Takeovers: Can Contractarianism be Compassionate?" 43 U. Toronto L. J. (1993)

ÔÁÂÎ ÈÎ ¯È·Ò‰Â ¨˙ÂÈËÙ˘Ó–ıÂÁ ˙ÂÈˆ˜Ò Ï˘ Ô˙ÏÂÚÙ Í¯„ ˙‡ Á˙È Charny Æ331–340
"[The need] to maintain reputation or ∫ÁÈË·Ó‰ „ˆ‰ Ï˘ ÌÈÂ˘ ÌÈÏÂ˜È˘Ó Ú·Â
profitable relationships,  the concern for standing among peers, and the force of

David Charny "Nonlegal Sanctions in Commercial Relations" ∫Â‡¯ Æconscience"
ÔÈ·˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓÏ Ì‚ ÌÈÙÈ ‰Ï‡ ÌÈ¯·„ ¨ÔÎ‡ Æ104 Harv. L. Rev. (1990) 373, 375
‰ÊÂÁ· Ì‰È˙ÂÈÙÈˆ ˙‡ ÂÏÏÎ ‡Ï ˙ÂÓÂ˘˙‰ È˜ÙÒ˘ ¯˘Ù‡ ∫˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ·Ï ‰¯·Á‰
˙‡ ÏÈÊÂ‰Ï ¨·ÂË‰ ‰Ó˘ ÏÚ ¯ÂÓ˘Ï ‰Âˆ¯ Ï˘· Ô˘ÓÓ˙ ‰¯·Á‰˘ ÌÈÙˆÓ Ì‰˘ ÌÂ˘Ó
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„‚ÂÓ ˙ÚÓ˙˘Ó‰ ˙Â·ÈÈÁ˙‰‰ ÌÂÈ˜ ¯˘‡Î ¨ÔÎÏ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰Ó ÌÈ¯Ê‚
˘¯Ù˙‰Ï ‰ÏÂÏÚ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Æ¯ÂÓ‡‰ ÈÂ˙ÈÙ‰ ˜ÊÁ˙Ó ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡Ï
ÔÈ‡˘ ÌÈÂ˘‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ ˙ÂÈ¯Â˜Ó‰ ˙ÂÈÙÈˆÏ ˘ÁÎ˙‰Ï ÌÈÏ‰ÓÏ ‰ˆÏÓ‰Î

 ≥±Æ˙ÂÈÓ‰ ÈÏÚ· Ï‡ Ì¯˘ÂÚÓ ¯È·Ú‰Ï È„Î ÍÎ· ˘È Ì‡ ¨‰ÊÂÁ· ˙Â˘¯ÂÙÓ

˙ÂÈË˙ÂÙÈ‰ ˙ÂÈÂ·ÈÈÁ˙‰ ∫˙ÂÈÂÚË ÏÂˆÈ ®„©

‰ÈÈÙÈˆÏ ÈÊÂÁ ÈÂËÈ· ˙˙Ï ÌÈ„„ˆ‰ Ï˘ È˘Â˜Ï ˜¯ ‡Ï ÒÁÈÈÏ Ô˙È ‰ÊÂÁ‰ ˙˜È˙˘ ˙‡
˙Â·ÈÈÁ˙‰ Ï˘ ‰¯˜Ó·˘ „ÂÚ· Æ˙Â‡ÈˆÓ‰ ˙Î¯Ú‰· ˙ÂÚËÏ Ì‚ ‡Ï‡ ¨Ì‰Ï˘ ˙ÓÎÒÂÓ‰
¨‰˙Â‡ Â¯È„Ò‰ ‡Ï Í‡ ÏÚÂÙ· ‰˘Á¯˙‰˘ ˙Â¯˘Ù‡Ï Ì˙Ú„ ˙‡ ÌÈ„„ˆ‰ Â˙ ˙ÚÓ˙˘Ó
¨ÍÎ˘ ÔÂÂÈÎÓ Æ˘Á¯˙‰˘ Ú¯Â‡Ó‰ ˙‡ ÏÏÎ Ì˙Ú„ ÏÚ ÌÈ„„ˆ‰ ÂÏÚ‰ ‡Ï Ô‡Î ÔÂ„È‰ ‰¯˜Ó·
ÌÈ¯˜Ó· ÆÚ¯Â‡Ó· ÏÂÙÈË‰ Í¯„Ï ¯˘‡· ¨‰ÓÎÒ‰ ‡Ï Ì‚ Ô‡ÎÓÂ ¨‰ÈÈÙÈˆ ÂÁ˙ÈÙ ‡Ï Ì‚ Ì‰
ÌÈ„„ˆ‰ ÂÈ‰ ‰Ó ∫‰‡·‰ ˙ÈË˙ÂÙÈ‰‰ ‰Ï‡˘‰ ÏÚ ÔÚ˘È‰Ï ‰ÎÈ¯ˆ ‰ÊÂÁ‰ ˙Â˘¯Ù ‰Ï‡ ÔÈÚÓ

ø˘Á¯˙È Ú¯Â‡Ó‰˘ ˙Â¯˘Ù‡Ï Â˙ÎÈ¯Ú ˙Ú· ÌÈÚ„ÂÓ ÂÈ‰ ÂÏÈ‡ ‰ÊÂÁ· ÌÈ·˙ÂÎ
ÌÂÈ˜ ¯È„Ò‰Ï ÌÈÏ„˙˘Ó ˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ·Ï ‰¯·Á‰ ÔÈ·˘ ÌÈÊÂÁ‰ ¨ÏÈÚÏ ¯ÂÓ‡Î
¨˙Â¯Á˙· ¨ÔÂÓÈÓ‰ ÈÎ¯„· ¨‰È‚ÂÏÂÎË· ÌÈÈÂÈ˘ Æ¯˙ÂÈ· ˙ÈÓÈ„ ˙Â‡ÈˆÓ· ÁÂÂË–ÍÂ¯‡
¯È·Ò ÆÌÈÊÂÁ‰ ÂÓ˙Á˘ ¯Á‡Ï ˙Â‡ÈˆÓ· ÌÈ˘Á¯˙Ó ÌÈÙÒÂ ÌÈ·¯ ÌÈ¯ËÓ¯Ù·Â ‰ÈˆÏÂ‚¯·
Ì‰Ï ÌÈ¯Ú ÂÈ‰ ‡Ï ÌÈ„„ˆ‰˘ ˙ÂÓÏÈ„Â ÌÈ˘ÈÁ¯˙ ÁË˘‰ ÈÙ Ï‡ ÛÈˆÓ È˘ÓÓ‰ ÌÂÈ˜‰˘ ÁÈ‰Ï
ÌÚ ˙Â¯˘˜˙‰‰ ÈÊÂÁ ÍÂ˙Ï ‡Â¯˜Ï ˙˘¯„ ‰¯·Á‰ ÍÎÈÙÏ Æ‰ÊÂÁ· Â¯˘˜˙‰ ¯˘‡Î ÏÏÎ

                                            

Ô‡ÎÓ Æ‰ÓÂ„ÎÂ ÈÂÙˆÓÂ È¯ÒÂÓ ÔÙÂ‡· ‚‰˙‰Ï ¨˙ÂÓÂ˘˙ È˜ÙÒ ÌÚ ˙ÂÈ„È˙Ú‰ ‰È˙ÂÈÂ¯˘˜˙‰
Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ ˙ÏÚÂÙ‰ ‰¯·Á‰ ∫˙ÚÓ˙˘Ó‰ ˙Â·ÈÈÁ˙‰‰ Ï˘ ˙ÈËÙ˘Ó‰ ˙ÂÙÈÙ¯‰
˙ÓÈÈ˜ ‰È‡ ‡È‰˘ ‰ÚË· ˙ÚÓ˙˘Ó‰ ˙Â·ÈÈÁ˙‰‰ ˘ÂÓÈÓÓ ¯Ú˙‰Ï ‰ÏÂÏÚ ˙ÂÈÓ‰ ÈÏÚ·
¨ÔÎÏÂ ¨˙ÈËÙ˘Ó–ıÂÁ‰ ‰¯ÕÙÒ· ˜¯ ˙ÓÈÈ˜ ‡È‰˘ ‰ÚË· ÔÈÙÂÏÁÏ Â‡ ¨®ÌÎÒÂ‰ ‡Ï ‰ÎÂ˙©
È˜ÙÒ ¨˙ÈËÙ˘Ó–ıÂÁ‰ ‰Èˆ˜Ò‰ Ï˘ ˙ÂÈÂÏÚ· ˙‡˘Ï ‰ÎÂÓ ‡È‰ ÈÎ ‰¯·Á‰ ‰ËÈÏÁ‰˘Ó

ÆÌÈÈËÙ˘Ó ÌÈÚˆÓ‡· ‰¯·Á‰ ÏÚ ˙Â·ÈÈÁ˙‰‰ ˙‡ ÛÂÎ‡Ï ÌÈÏÂÎÈ ÌÈ‡ ˙ÂÓÂ˘˙‰
"Modern institutional economics views the corporation as a 'nexus of contracts' ≥±
– a complex institutional mechanism, which is designed, at least in part, to

uphold (and thus permit reliance upon) 'implicit contracts' reached between the

shareholders and other 'stakeholders' in the corporation (e.g., managers,

creditors, employees, and possibly certain suppliers). The nature of these

implicit contracts – that is, what is exchanged – can be variously defined... For

present purposes, the differences among these 'implicit contract' theories are of

secondary importance, because in common all recognize the possibility that

shareholders could opportunistically breach the implicit contracts. In so doing,

shareholder wealth is increased but social wealth is not." John C. Coffee "The

Uncertain Case for Takeover Reform: An Essay on Shareholders, Stakeholders,

Æand Bust-Ups" Wis. L. Rev. (1988) 435, 446
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˙‡ ‰¯·Á‰ Ïˆ˙ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ·˜Ú˘ ‡Â‰ ˘˘Á‰ ≥≤ÆÌÈÈË˙ÂÙÈ‰ ÌÈ‡˙ ÌÈÂ˘‰ ‰È˜ÙÒ
È˜ÙÒÓ ¨È˙ËÈ˘ ÔÙÂ‡· ¨¯˘ÂÚ ¯È·Ú‰Ï ˙Ó–ÏÚ ¨˙È„„‰‰ ˙ÂÚË‰ ˙„ÏÂ˙ ¨‰ÊÂÁ‰ ˙˜È˙˘
Ï˘ ‰Ù„Ú‰Ï ÛÂÓ ˘Ó˘Ï ‰ÏÂÏÚ ‰ÈÂÙˆ–È˙Ï· ˙Â˘Á¯˙‰ ÏÎ Æ˙ÂÈÓ‰ ÈÏÚ· Ï‡ ˙ÂÓÂ˘˙‰

 ≥≥ÆÌÈ˜Á˘‰ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ÏÂ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰
ÈÙ–ÏÚ ÏÂÚÙÏ ‰¯·Á‰Ó ˙˘¯Â„‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ˙ÂÈ„„ˆ–„Á‰˘ ¨ı·Â˜Ó· ¨‰ÏÂÚ
‰ÏÂÏÚ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡· ˙Â·˘Á˙‰ ‡ÏÏ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰
Ï‡ ÌÈ˜Á˘‰ ÏÎÓ ¯˘ÂÚ ‰¯È·ÚÓ˘ Í¯„· ‰¯·Á‰ ˙ÂÈÂÎÓÒ Ï˘ ˙È˙ËÈ˘ ‰ÏÚÙ‰Ï ÌÂ¯‚Ï
˙ÂÏ˙ ÂÏˆÈ ¨ÔÂÎÈÒ ÂÙÈ„ÚÈ — Ì„È Ï‡Ï ¯˘‡ ÏÎ ˙‡ ÌÈÏ‰Ó‰ Â˘ÚÈ ‰Ê ·ˆÓ· Æ˙ÂÈÓ‰ ÈÏÚ·
È„Î — ˙ÂÈÂÙˆ–È˙Ï· ˙ÂÈÂ˘Á¯˙‰· Â˘Ó˙˘ÈÂ ˙ÂÚÓ˙˘Ó ˙ÂÈÂ·ÈÈÁ˙‰Ï Â˘ÁÎ˙È ¨˙eÚÈ‚ÙÂ
¨ÌÈÎ¯ˆ‰ ¨ÌÈÏ‰Ó‰ ¨ÌÈ˘Â‰ ¨ÌÈ„·ÂÚ‰ Ï˘ ÌÒÈÎ Ï‡ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì„È ˙‡ ÒÈÎ‰Ï
˙¯Ù˘Ó ‰È‡ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ¨ÔÎ Ì‡ ¨¯Â¯· Æ˙ÓÈÈ˜˙Ó ‰¯·Á‰ ‰·˘ ‰ÏÈ‰˜‰Â ÌÈ˜ÙÒ‰

 ≥¥ÆÌÈ¯ÒÁ ¯‡˘‰ ÏÎ Ï·‡ ÌÈ‰ ˙ÂÈÓ‰ ÈÏÚ· ‰ÈÈËÚ· ¯˘‡· ¨ÂË¯Ù ˙ÂÏÈÚÈ

ÏÚÂÙ· ‰ˆÁ‰‰ Æ≤

Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎÏ ÒÁÈ· ˙Â˘ÓÓ˙Ó ÏÈÚÏ ÂÓ˘ ‰ˆÁ‰‰ ˙ÂÈÂ¯˘Ù‡ „ˆÈÎ
¨ÔÎ Ì‡ ø˙Â‡ÈˆÓ· ˙Â¯·Á Ï˘ Ô„Â˜Ù˙ ÔÙÂ‡· ‰ÊÈÁ‡ ˘È ‰ˆÁ‰ ÈÙÓ ˙Â˘˘ÁÏ Ì‡‰ ø‰¯·Á‰

ø˙ÂÈÓ‰ ÈÏÚ·Ï ¯˘ÂÚ‰ ˙¯·Ú‰Ó ÌÈÈÊÎ¯Ó‰ ÌÈ„ÈÒÙÓ‰ Ì‰ÈÓ
˙ÈËÙ˘Ó‰ ˙Â¯ÙÒ‰ ÌÏÂ‡ ÆÔ‰ ˙Â·Â¯Ó ‰ˆÁ‰‰ ˙ÂÈÂ¯˘Ù‡ ¨ÏÈÚÏ ÁÂ˙È‰Ó ‰ÏÂÚ˘ ÈÙÎ

                                            

"In the context of stakeholders and ∫˙ÂÈÂËÏ˙˘‰‰ ˙ÚÙÂ˙Ï ÒÁÈ· ¯Ó‡ ¨Ï˘ÓÏ ¨ÍÎ ≥≤
takeovers, it is arguable that the parties, rather than having negotiated an

explicit or implicit allocation of risk, never turned their attention to the issue of

dislocation from a takeover transaction. This interpretation is plausible in the

light of the dramatic and relatively recent impact that globalization has had on

domestic product, capital, and labour markets." Daniels, supra note 30, at pp.

Æ341–342
"...[T]here is no inherent reason that responsibility for contractual failure, ≥≥
particularly when it does not derive from strategic behavior of one of the

parties, must be resolved by an ex post transfer of wealth from one contracting

party to the other. It may be appropriate for society, rather than either of the

contracting parties, to bear the responsibility for assisting the victims of

Æcontractual failure." Ibid, at p. 342
ÈÙÓ ÔÂ‚˙‰Ï ÂÁÈÏˆÈ ÌÈ˜Á˘‰ ¯‡˘˘ ˙Â¯˘Ù‡‰ ˙‡ ÌÈ˜„Â· ÂÈ‡ ¯Ó‡Ó‰ Ï˘ ‰Ê ˜ÏÁ· ≥¥
¨ÌÈ·ˆÓ‰ ÏÎ ˙‡ ‰ÙÈ˜Ó‰ ¨ÂÊÎ ‰ÏÈÚÈ ˙Â¯˘Ù‡ ˙ÓÈÈ˜ Ì‡˘ ¯Â¯· Æ˙ÂÈÂÏÚ‰ ˙ˆÁ‰
ÔÂÈ„‰ ÊÎ¯Ó· ˙„ÓÂÚ ÂÊ ‰˜È„· Æ˙ÂÏÈÚÈ‰ ¯˙Î· ¯„‰˙‰ÏÂ ¯ÂÊÁÏ ‰ÏÂÎÈ ˙‚‰Â‰ ˙ÈÏÎ˙‰

Æ¯Ó‡Ó‰ Ï˘ È˘‰ Â˜ÏÁ·
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Ï˘ Í¯„· Ì‡© ˙Â¯·Á· ‰ËÈÏ˘ ˙˘ÈÎ¯Ï ˙Â˜ÒÚ Ï˘ ¯˘˜‰· ¯˜ÈÚ· Ô˙Â‡ ˙ÁÂ· ˙ÈÏÎÏÎ‰Â
Ú¯Â‡Ó ‰È‰ ‰ËÈÏ˘ ˙¯·Ú‰ ∫‰¯Â¯· ÍÎÏ ‰·ÈÒ‰ Æ®˙È˙Â„È„È ‰˜ÒÚ· Ì‡Â ˙ÈÂÚ ˙ÂËÏ˙˘‰
˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘Ï˘ ÍÎ ¨˙ÂÈÓ ÈÏÚ· ÔÈ· ‰˜ÒÚ È‰ÂÊ ‰¯Â‡ÎÏ Æ‰¯·Á‰ ˙ÈÁ·Ó È˙Ó¯„
ÔÙÂ‡· ÌÈ˙ÈÚÏ ¨ÚÈÙ˘‰Ï ‰ÈÂ˘Ú ÂÊÎ ‰˜ÒÚ˘ ˜ÙÒ ÔÈ‡ ÌÏÂ‡ ÆÂ· ˙ÂÚÏ ÔÈÈÚ ÔÈ‡
ÈÎ ˙ÂÏ‚Ï ¯È„ ‰Ê ÔÈ‡ Æ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ¨˙ÎÏ–˜ÈÁ¯Ó
— ‰¯·Á‰ „‚ ˙ÂÈÊÂÁ‰ ˙ÂÚÈ·˙‰ ÈÏÚ· Ï˘ Ì·ˆÓ ‰Ú¯Ï ‰˙˘Ó ¨‰˜ÒÚ‰ ˜·‡ ˙Â¯ÊÙ˙‰ ÌÚ
ÌÈÏ‰Ó‰ ¨®ÛÂÈÓ‰ ˙Ó¯ ˙‡ÏÚ‰Â ‰¯·Á‰ Ï˘ ÔÂÓÈÓ‰ ‰·Ó ÈÂÈ˘ ·˜Ú ¨Ï˘ÓÏ© ÌÈ˘Â‰
˙‡ ‡ÂˆÓÏ ÌÈÏÂÏÚ˘© ÌÈ„·ÂÚ‰ ¨®˘ÎÂ¯‰ Ï˘ ÏÂ‰È‰ ˙ˆÂ·˜· ÌÈÙÏÁÂÓ ˙ÂÈ‰Ï ÌÈÏÂÏÚ˘©
‰ÏÈ‰˜‰ ¨®˘„ÂÁÓ ÔÂÈ„Ï ¢ÌÈÁ˙Ù¢ ÌÓÈÚ ÌÈÊÂÁ‰˘© ÌÈÎ¯ˆ‰Â ÌÈ˜ÙÒ‰ ¨®ÌÈ¯ËÂÙÓ ÌÓˆÚ
Æ®˙Â¯Á˙‰ ˙Ë˜‰ ÏÏ‚· ¨Ï˘ÓÏ© Â˙ÂÏÏÎ· ¯Â·Èˆ‰ Â‡ ®ÌÈÏÚÙÓ Ï˘ ‰˜˙Ú‰ Â‡ ‰¯È‚Ò ·˜Ú©
¯˘‡· ˙È¯·‰–˙Âˆ¯‡· ÌÈ„ÓÂÏÓ‰ ÔÈ· ÁÂÎÈÂ ÌÈÂ¯Á‡‰ ÌÈ¯Â˘Ú‰ È˘· ÚÏ‚˙‰ ÍÎÈÙÏ
˙ÚÙÂ˙Ï Ï˜˘Ó ÏÚ· ÚÈÓ ‰È‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ Ì‡ ‰Ï‡˘Ï
ÈÏÚ·Ï ÌÏ˘Ï ÌÈÎÂÓ ÌÈ˘ÎÂ¯‰˘ ‰ÈÓ¯Ù‰ Ï˘ ‰¯Â˜Ó ÈÎ ÌÈ¯·ÂÒ‰ ˘È ≥µÆ˙ÂÈÂËÏ˙˘‰‰
˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘Ó ¯˘ÂÚ ÌÓˆÚÏ ¯È·Ú‰Ï Ì˙ÏÂÎÈ· ¯˙È‰ ÔÈ· ‡Â‰ ÌÈ¯ÎÂÓ‰ ‰ËÈÏ˘‰
¢È·ÈËÓ¯Â ÔÂÈ˘È¯¢ ‰˜ÈÚÓ ˙‚‰Â‰ ‰¯·Á‰ ˙ÈÏÎ˙ ¨Ì„È„Ï ≥∂Æ®˘„Á ¯˘ÂÚ Ï˘ ‰¯ÈˆÈ· ‡ÏÂ©

Æ˙Â‚Â‰–‡ÏÂ ˙ÂÏÈÚÈ–‡Ï ˙ÂÈÂËÏ˙˘‰ ÍÂ¯ÚÏ ˙ÂÈÓ‰ ÈÏÚ·Ï
˙ÂÈÂ„Ú‰˘ Ì‚–‰Ó ¨È„ÓÏ ‰·Ú ‡È‰Â ¨‰¯Â˜‰ È·ÂÚÏ ÒÎ‡ ‡Ï Ô‡Î ÔÂÈ„‰ Í¯ÂˆÏ

                                            

"Thus the central ∫ÍÎ ‰Ï‡˘‰ ˙‡ ‚Èˆ‰˘ ÈÓ ‰È‰ ˙ÂÈÂÚ ˙ÂÈÂËÏ˙˘‰ Ï˘ ¯˘˜‰· ≥µ
question is whether the shareholders who are the big winners are enjoying the

premiums they do because bidders with better ideas are willing to share the

wealth (which is fine), or whether premiums sometimes (or even often) are paid

out of savings expected to be generated by the acquirer's reneging on contracts

with managers, suppliers, customers, or employees (which may not be fine)."

Richard A. Booth "State Takeover Statute Revisited" 88 Mich. L. Rev. (1989)

Æ120, 127
Bradford Cornell & Alan C. Shapiro "Corporate Stakeholders and ∫Ï˘ÓÏ ¨Â‡¯ ≥∂
‰˜ÒÓ‰ ˙‡ ÈÁÎÂ‰ ¯˘˜‰· ËËˆÏ ÈÂ‡¯ ÆCorporate Finance" Fin. Mgmt. (1987) 5

"We argue that hostile takeovers facilitate opportunistic ∫ÌÈÏÎÏÎ „Óˆ Ï˘ ‰‡·‰
behavior at the expense of stakeholders. In this way hostile takeovers enable

shareholders to transfer wealth from stakeholders to themselves more so than to

create wealth. The available empirical evidence suggests that the redistributions

associated with takeovers can be large and that perhaps some inefficiencies

result as well. It is then incorrect to gauge the efficiency gains from takeovers

by looking at event study measures of increases in shareholder wealth." Andrei

Shleifer & Lawrence H. Summers "Breach of Trust in Hostile Takeovers" in

Corporate Takeovers: Causes and Consequences (Chicago, Alan J. Auerbach

Æed., 1988) 33
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‡È‰ ≥∑¨˙Â˘ÈÎ¯Ï ˘ÓÓ Ï˘ ÚÈÓ ‰È‡ ‰ˆÁ‰‰ Ì‡ Ì‚ ÌÏÂ‡ ÆÂÊ ˙‡ ÂÊ ˙Â¯˙ÂÒ ˙ÂÈ¯ÈÙÓ‡‰
È„ ¨ÂË¯Ù ˙ÂÏÈÚÈ Ï˘ ÌÈÏÂ˜È˘ ˙˜„Â·‰ ¨ÈÏ˘ ˙Â‡¯‰–˙„Â˜Ó ÆÔ‰Ï˘ ‰‡ˆÂ˙ ˙ÂÁÙ‰ ÏÎÏ
Ï˘ ÌÈÒ¯ËÈ‡· ‰ÚÈ‚Ù‰ ÔÈ·Ï ˙‚‰Â‰ ‰¯·Á‰ ˙ÈÏÎ˙ ÔÈ· ËÏÂ·‰ È˘ÚÓ‰ ¯˘˜‰ ˙‡ ÛÂ˘Á‡˘

 ≥∏Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘

ÌÈ„·ÂÚ ®‡©

Ï˘ ‰ˆÁ‰Ï ‰¯Â¯·Â ‰ÙÂ˘Á ‰¯ËÓ ¨˙ÈÊÂÁ‰ ˙Ú˜Ù· ‰˘ÏÁ ‰ÈÏÂÁÎ ÌÈÒÙ˙ ÌÈ„·ÂÚ‰
ÂÓ˘ ‰ˆÁ‰‰ ˙ÂÈÂ¯˘Ù‡ ÏÎ ˙Â¯·ËˆÓ ÌÈ„·ÂÚ‰ Ïˆ‡ Æ‰¯·Á· ÌÈËÏÂ˘‰ È„È–ÏÚ ˙ÂÈÂÏÚ
ÌÈÎ¯Ú· Ô‰ — ‰„È·ÚÓ‰ ‰¯·Á· „·ÂÚ Ï˘ ˙ÚˆÂÓÓ‰ ‰Ú˜˘‰‰ ¨˙È˘‡¯ ∫Ì„Â˜‰ ÛÈÚÒ·
ÏÏÎ–Í¯„· ‰ÏÂÚ ‡È‰ Æ„Â‡Ó ‰ÏÂ„‚ — ÚˆÂÓÓ „·ÂÚ Ï˘ ÌÈÒÎ‰ ÍÒÏ ˙ÈÒÁÈ Ô‰Â ÌÈËÏÁÂÓ
Ï˘ Â‡ ≥π‰¯·Á· ÚˆÂÓÓ ˙ÂÈÓ ÏÚ· Ï˘ ‰Ú˜˘‰‰ Ï˘ ÈÒÁÈ‰Â ËÏÁÂÓ‰ Í¯Ú‰ ÏÚ ÍÂ¯Ú ÔÈ‡Ï
ÌÈ„·ÂÚ ÔÎ Ì‡ ‡Ï‡© ¯Ê·Ï ¯˘Ù‡–È‡ ‰¯ÈÈ¯˜‰ ˙‡ ¨„ÂÚÂ ˙‡Ê Æ¯Á‡ ˙ÂÓÂ˘˙ ˜ÙÒ ÏÎ
ÔÙÂ‡· ÌÈÚÙ˘ÂÓÂ ¨‰¯·Á‰ ˙ÂÏÂÚÙÏ ÒÁÈ· ÔÂÎÈÒ ÌÈ‡Â˘ ÌÈ„·ÂÚ‰ ÍÎÈÙÏ Æ®˙ÂÈ˜ÏÁ ˙Â¯˘Ó·

Æ‰Ï˘ ÔÂÎÈÒ‰ ˙Ó¯· ‰‡ÏÚ‰ ÏÎÓ È˙ÂÚÓ˘Ó
¨˙ÂÎÂ¯‡ ˙Â¯È˘ ˙Â˘ ‰· ÌÈÚÈ˜˘Ó Ì‰˘ ÌÂ˘Ó Ì‚ ‰·¯ ‰¯·Á· Ì˙ÂÏ˙ ¨˙È˘
˙˘ÈÎ¯ Ì˘Ï Æ‰¯·Á‰ È˜ÒÚÏ ‰¯Â˘˜‰ ˙ÈÚÂˆ˜Ó ˙ÂÁÓ˙‰ ÌÈÁ˙ÙÓ Ì‰Ó ÌÈ·¯ ÔÎÏ‰Ó·˘
ÔÂÈÒÈÂ Ú„È ¨˙ÂÈÂÓÂÈÓ ˙ÏÏÂÎ ˙ÂÁÓ˙‰‰ ÆÔÈÚ· ˙Â‡ˆÂ‰Â ıÓ‡Ó ¨ÔÓÊ ÌÈÚÈ˜˘Ó Ì‰ ˙ÂÁÓ˙‰‰
Ï˘ ˙ÈÂ‚¯‡‰ ‰·È·ÒÏ „ÁÂÈÓ· ÌÈÈËÂÂÏ¯˘ ÌÈÈ˘È‡–ÔÈ·Â ÌÈÈ˘È‡ ÌÈ¯˘˜ Ì‚–ÂÓÎ ¨ÌÈÈÙÈˆÙÒ

                                            

¨˙Â¯·Á ˙˘ÈÎ¯Ï ÚÈÓ ‰È‰ ÌÈÏ‰Ó Â‡ ÌÈ„·ÂÚ ¨ÌÈ˘Â Ï˘ ‰ÊÈÊ· Ì‡ ‰Ï‡˘‰ ˙ÈÁ·Ï ≥∑
¨®±ππ∂© ˙Â¯·Á ˙˘ÈÎ¯ Ô¯Ë˘ ßˆ ‰È„È„È Â‡¯ ¨‡˘Â· ÌÈÈ¯ÈÙÓ‡ ÌÈ¯˜ÁÓÏ ˙ÂÈÙ‰ÏÂ

Æ®ÌÈÏ‰Ó© ≤≥–Â ®ÌÈ„·ÂÚ© ≤≤ ÌÈÈÏÂ˘–˙Â¯Ú‰· ∑Æ¥ ˜¯Ù–˙˙ ÔÎÂ ¨®ÌÈ˘Â© ∑Æ¥ ˜¯Ù–˙˙
"Although stockholders have benefited greatly from takeovers and ≥∏
restructurings, stockholder wealth is not synonymous with social wealth. It is

now recognized that stockholder gains have come in part at the expense of other

corporate constituencies, primarily creditors and employees. A portion of the

premium paid to stockholders in a takeover consists of a transfer payment from

other groups to the stockholder group. These wealth transfers to stockholders

represent a redistribution of wealth, which is a negative externality." Morey W.

ÆMcDaniel "Stockholders and Stakeholders" 21 Stetson L. Rev. (1991) 121, 124

"[E]mployees... are as much members [of the firm] as shareholders who provide ≥π
the capital. Indeed, the employees may have made a much greater investment in

the enterprise by their years of service, may have less ability to withdraw, and

may have a greater stake in the future of the enterprise than many of the

stockholders." Clyde W. Summers "Codetermination in the United States: A

Projection of Problems and Potentials" 4 J. Comp. Corp. L. & Sec. Reg. (1982)

Æ155, 170
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ÏÚ ¨Ì‰Ï˘ ‰Ú˜˘‰‰ ˙¯·Ú‰· ˙Â˘˜˙‰Ï ÌÈÏÂÏÚ ÌÈ„·ÂÚ‰ ÍÎÈÙÏ ÆÌÈ„·ÂÚ Ì‰ ‰·˘ ‰¯·Á‰
 ¥∞Æ¯Á‡Ï „Á‡ ‰„Â·Ú ÌÂ˜ÓÓ ¨‰ÈÂÂ‚ ÏÎ

˜¯ ‰ˆÓ˙Ó ÂÈ‡ ‰˜ÈÒÚÓ‰ ‰¯·ÁÏ ÌÈ„·ÂÚ‰ Ï˘ ¯˘˜‰ ÈÎ ÌÈ¯·ÂÒ‰ ˘È ¨˙È˘ÈÏ˘
‡Â‰ Æ‰„Â·Ú‰ ÌÂ˜Ó ÌÚ ÌÈÈÏÎÏÎ–‡Ï ÌÈÓÈ· ÌÈ¯·ÂÁÓ Â˙È‡Ó ÌÈ·¯ ∫ÌÈÈÏÎÏÎ ÌÈÎ¯Ú·
„·ÂÚ Ï˘ ÌÈ¯ÂËÈÙ ¥±Æ„·ÂÚ‰ Ï˘ ÌÈÈÁ‰ ˙ÂÎÈ‡· ÈÊÎ¯Ó ·ÈÎ¯Ó ¨˙Â‰Ê ¯Â˜Ó ¨‰ÏÈ‰˜ ‰ÂÂ‰Ó
˙ÂÈ˙ÁÙ˘Ó ¨˙ÂÈ˘‚¯ ˙ÂÎÏ˘‰ ˘È ÌÈ¯ÂËÈÙÏ ÆÂÁÂ¯· Ì‚ ‡Ï‡ ¨ÂÒÈÎ· ˜¯ ‡Ï ÌÈÚ‚ÂÙ

Æ˙Â·Î¯ÂÓ ˙ÂÈ˙¯·ÁÂ
ÌÈÎÓÒ ÌÈ„·ÂÚ‰ ¨ÌÈ¯·„‰ Ú·ËÓ ¨ÔÎÏÂ ¨ÁÂÂË–ÈÎÂ¯‡ ÌÈ‰ ‰„Â·Ú ÈÊÂÁ ¨˙ÈÚÈ·¯
ÌÈ˙ÈÚÏ ÌÈÏ‚˙Ó Ì‚ ‰„Â·Ú ÈÊÂÁ ‰·ÈÒ ‰˙Â‡Ó Æ˙ÂÚÓ˙˘Ó ˙ÂÁË·‰ ÏÚ ‰¯·Á‰ ÌÚ Ì‰ÈÒÁÈ·
‰Ï‡ ¢˙Âˆ¯Ù¢ ÆÔÎÂ˙Ï ˙ÂÈË˙ÂÙÈ‰ ˙ÂÈÂ·ÈÈÁ˙‰ Ï˘ ‰‡È¯˜ ˙˘¯„Â ¨ÌÈ˜ÙÒÓ–È˙Ï·Î
ÈÊÂÁÏ ÌÒÁÈÈ˙‰· ÆÍÎÏ ÌÈ¯Ú Fischel–Â Easterbrook ¥≤ÆÈËÒÈÂË¯ÂÙÂ‡ ÏÂˆÈÏ ˙Â‡¯Â˜

¥≥∫ÌÈÚ·Â˜ Ì‰ ¨‰„Â·Ú

"Such contracts could be made explicit, but they would be very
hard to write, and attempts to enforce them in court be worse than
no contracts at all. Hence the attraction of implicit
promises – and the opportunity for exploitation. Managers could
decideto squeeze other employees, cutting wages (knowing that
the workers' specific capital is worthless at other firms), firing
those that no longer justify their salaries (despite implicit
promises to 'carry' workers late in life in exchange for highly

                                            

Ï˘ ‰ˆÂ·˜ ˙ÁÏÂ˘ ‰¯·Á‰ ¨Ï˘ÓÏ ÆÌÈ„·ÂÚ‰ Ï˘ ˙ÂÏ˙‰ ÏÂˆÈÏ ˙ÂÂe‚Ó ÌÈÎ¯„ ˙ÂÓÈÈ˜ ¥∞
ÔÎ¯ˆ‰ ‰È‰ ‰¯·Á‰˘ ˙È„ÂÁÈÈ ˙ÂÓÂÈÓ ˘ÂÎ¯Ï ®ÌÈÎÂÓ ÌÈ‚¯„· ¯˜ÈÚ·© ÌÈ„·ÂÚ
¨‰Ï ˘Â¯„‰ ‰ÊÓ ÏÂ„‚ ÌÈ„·ÂÚ ¯ÙÒÓ ÔÂÂÎ˙Ó· ‰¯È˘ÎÓ ‰¯·Á‰ Æ‰Ï˘ È„ÚÏ·‰ ÈÏ‡ÈˆËÂÙ‰
˙ÂÂ¯˙ÈÓ ˙È‰ ‰¯·Á‰˘ ÌÂ˘Ó È˙ÂÚÓ˘Ó ÔÙÂ‡· ˙ÁÙÂ˙ ‰È‡ ‰¯˘Î‰‰ ˙ÂÏÚ˘ Ô˙È‰·
‰ÏÂÎÈ ‰¯·Á‰ ¨ÌÈ„·ÂÚ‰ Ï˘ Ì˙¯˘Î‰ ¯Á‡Ï ÆÌÈ„·ÂÚ ˙ˆÂ·˜ Ï˘ ‰¯˘Î‰· Ï„Â‚‰
ÌÈ‡ ÌÈ„·ÂÚ‰˘ ˜¯ ‡Ï ∫‰ÏÂÙÎ ÁÂÎ ˙„ÓÚÓ Ì˙˜ÒÚ‰ È‡˙ ÏÚ ÌÓÈÚ ˙˙ÏÂ–˙‡˘Ï
ÏÚ Ì˙‡Â˘˙ ‰¯·Á‰ ÍÂ˙· ÂÏÈÙ‡ ‡Ï‡ ¨‰¯·ÁÏ ıÂÁÓ ‰Ú˜˘‰· ˘ÂÓÈ˘ ˙Â˘ÚÏ ÌÈÏÂÎÈ
˙Â¯˘Ó ¯˘‡Ó ‰¯˘Î‰ ÈÏÚ· ÌÈ„ÓÚÂÓ ¯˙ÂÈ ˘È ‰¯·ÁÏ È¯‰˘ ¨˙ÁË·ÂÓ ‰È‡ ‰Ú˜˘‰‰

ÆShleifer & Summers, supra note 36, at pp. 41–42, 49 ∫Â‡¯ Æ˙ÂÈÂÙ
Frances Raday "Individual and Collective Dismissal – A Job Security ∫Â‡¯ ¥±

ÆDichotomy" 10 Comp. Lab. L. J. (1989) 121, 150

ÌÈÏ„ÂÓ‰ ˙‡ ˙Á˙ÙÓ‰ ‰„Â·Ú ˙ÏÎÏÎ ÌÂÁ˙Ó ˙Â¯ÙÒÏ ˙ÂÈÙ‰ÏÂ ‰Ê ÔÂÚÈË ÁÂ˙ÈÏ ¥≤
Katherine V.W. Stone ∫Â‡¯ ¨®"a theory of life cycle earnings"© ÌÈÈËÂÂÏ¯‰
"Employees as Stakeholders Under State Nonshareholder Constituency

ÆStatutes" 21 Stetson L. Rev. (1991) 45, 48–53
ÆEasterbrook & Fischel, supra note 6, at p. 182 ¥≥
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productive work earlier). They could abolish severance pay
(a form of refunding to workers accumulated firm-specific capital)
and cut pensions (another form of deferred payment for work)."

Ì‰È¯ÂÚ ˙‡ ‰Ï Â˘È„˜‰˘ ‰¯·Á È„·ÂÚ ÏÚ ÌÈÁÂÂÈ„‰ ˙‡ ¯ÈÎÓ ÌÈÂ˙ÈÚ ‡¯Â˜ ÏÎ
ÂÊ ‰ÁÈÎ˘ ‰˜ÈÂ¯Î ÆÏÂÚÈÈ Ï˘ ˙Â·ÈÒÓ ÌÈ¯ËÂÙÓ Ì‰ Ì„˜˙Ó ÏÈ‚Ï ÌÚÈ‚‰· Í‡ ¨Ì˙e¯⁄ÁÃ·Â
ÈÙÎ ¨ÌÈ„·ÂÚ‰ Ï‡ ®ÌÈÏ‰Ó‰Â© ˙ÂÈÓ‰ ÈÏÚ· „ˆÓ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÌÈ˙ÈÚÏ ˙‡Ë·Ó

¥¥∫Stone Ï˘ ÌÈ‡·‰ ‰È¯·„Ó ‰ÏÂÚ˘

"The implicit contract in the internal labor market is that in the
early phases of their career, employees will be paid less than the
value of their marginal products and less than their opportunity
wage in exchange for a promise of job security and a wagerate
that is greater than the value of their marginal products and their
opportunity wages later in their working lives. Thus, employees
are investing in the firm during their training and high
productivity periods, with the expectation of recouping on the
investment in their declining years... [I]f they lose their
investment at the point that they are about to recoup as a result of
decisions that are made by and for the benefit of other constituent
groups within the firm – e.g., if their implicit contract to defer
compensation is breached and their investment expropriated by
shareholders – then they have been treated unfairly and should
have some means of legal recourse."

˙ÂÚÙ˘‰‰ ˙Î¯Ú‰Ï ¯˘‡· Ì‰ÈÈ· ÌÈ˜ÂÏÁ ÌÈÈ¯ÈÙÓ‡‰ ÌÈ¯˜ÁÓ‰ ÈÎ ˙Â„Â‰Ï ˘È ¨‰Ê ÌÚ
 ¥µÆÌÈ„·ÂÚ‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ˙È¯·‰–˙Âˆ¯‡· ÌÈÂÓ˘‰ ˙Â˘ Ï˘ ˙ÂÈÂËÏ˙˘‰‰ Ï‚ Ï˘

ÌÈÏ‰Ó ®·©

Ï˘ ‰ˆÁ‰ Ì˘Ï ˙‚‰Â‰ ˙ÈÏÎ˙‰ ˙ÏÚÙ‰· ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰ÎÂ¯‡‰ Ì„È ÌÈ‰ ÌÈÏ‰Ó‰

                                            

Ï˘ ÌÈÂÓ‡ ˙·ÂÁ ÚÂ·˜Ï ÌÈÚÈˆÓ‰ ˘È ÍÎ ·˜Ú ÆStone, supra note 42, at pp. 51–52 ¥¥
Marleen A. O'Connor "Restructuring the ∫Â‡¯ ¨ÌÈ„·ÂÚ‰ ÈÙÏÎ ‰¯·Á· ‰¯˘Ó–È‡˘Â
Corporation's Nexus of Contracts: Recognizing a Fiduciary Duty to Protect

ÆDisplaced Workers" 69 N.C. L. Rev. (1991) 1189

Stone, supra note 42, ∫Â‡¯ ¨ÌÈ¯˙ÂÒ ÌÈÈ¯ÈÙÓ‡ ÌÈ¯˜ÁÓ Ï˘ ‰ÎÂ¯‡ ‰¯Â˘ Ï˘ ‰¯È˜ÒÏ ¥µ
Æat pp. 45–46 footnote 4; Daniels, supra note 30, at pp. 315 fn. 4, 319–321
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ÌÈ‰ ÌÈÏ‰Ó‰ Æ‰ÓÂ„ ‰ˆÁ‰Ï Ô·¯Â˜ ˙ÂÈ‰Ï ÌÈÏÂÏÚ ÌÓˆÚ Ì‰ ÌÏÂ‡ ¨ÌÈ„·ÂÚ‰ Ï‡ ˙ÂÈÂÏÚ
ÔÂÈˆÏ ÈÂ‡¯ ÆÌ‰È·‚Ï Ì‚ ÌÈÈËÂÂÏ¯ ÏÈÚÏ ÂÓ˘ ¢˜Ê‰ È˘‡¯¢ ÏÎ ÔÎÏÂ ¨ÌÈ„·ÂÚ Ï˘ ‚ÂÒ
˙ÏÈÁ˙· ÌÈÏ‰Ó Æ˙ÂÈÙÈˆ ˙¯Ù‰ ·˜Ú ÌÈÏ‰Ó Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÈÙÓ ˘˘Á‰ „ÁÂÈÓ·
‡ÂÏÓ ˙‡ ‡Ë·Ó ÂÈ‡˘ — ¯ÒÁ–ÏÂÓ‚˙ — ˙ÈÒÁÈ ÍÂÓ ÏÂÓ‚˙· ˜Ù˙Ò‰Ï ÌÈÎÂÓ ÌÎ¯„
‰ÁÒÏ ‰˘˜ ¨¯ÂÓ‡Î˘© ˙ÓÎÒÂÓ ‰ÈÈÙÈˆ ÍÂ˙Ó ˙‡Ê ÌÈ˘ÂÚ Ì‰ Æ‰¯·ÁÏ Ì˙ÓÂ¯˙ Ï˘ Í¯Ú‰
— ·È„ ÏÂÓ‚˙· ¨‰¯·Á· ÌÂ„È˜‰ ÌÏÂÒ· ÂÏÈÙÚÈ˘ÎÏ ¨„È˙Ú· ÂˆÂÙÈ Ì‰˘ ®‰ÊÂÁ·
‰ÓÎÒ‰ ˙ÓÈÈ˜ Æ˙Ú ‰˙Â‡· ‰¯·ÁÏ Ì˙ÓÂ¯˙ Ï˘ È˘ÓÓ‰ Í¯Ú‰ ÏÚ ‰ÏÚÈ˘ — ¯˙È–ÏÂÓ‚˙
È˙‚¯„‰‰ ¯·ÚÓ‰ Ì‰Ï ÁË·ÂÓ ¨˘‡¯Ó ÌÈÚÂ„È ÌÈË¯„ËÒ· „ÂÓÚ˙ Ì˙„Â·Ú Ì‡˘ ‡ÏÏÎÓ
‡Ï‡ Æ‰‰Â·‚ ‰ÓÂ˜· ¨È˙ÈÙ ¨˙Â„ÈÓ–·Á¯ „¯˘Ó Ï‡ ‰ÎÂÓ ‰ÓÂ˜· ˙ÂÂÏÁ ¯ÒÁ ¯ˆ „¯˘ÓÓ
‰·Â‚ ÏÂÓ ‰¯·Á‰ ˙ÈÁ·Ó ÌÈÏ‰Ó‰ Ï˘ ‰„Â·Ú‰ Í¯Ú ˙‡ ÔÓÊ Í¯Â‡Ï ÌÈÁ˙Ó‰ ÌÈÏ„ÂÓ‰˘
‰¯·ÁÏ ÌÏ˙˘Ó ‰·˘ ˙„ÚÂÓ ‰ÙÂ˜˙ ˙ÓÈÈ˜ ÈÎ ÌÈ„ÓÏÓ ‰¯·Á‰ ÔÓ ÌÈÏ·˜Ó Ì‰˘ ‰¯ÂÓ˙‰
Ì˜ÏÁ ˙‡ ÂÓ¯˙ ¯·Î ÌÈÏ‰Ó‰ ÔÓÊ–˙„Â˜ ‰˙Â‡· ÆÌÈÏ‰Ó‰ Ï˘ ‰ÈÈÙÈˆ‰ ˙‡ ¯Ù‰Ï

Æ‰¯·Á‰Ó ‡ÏÏÎÓ Ì‰Ï ÁË·ÂÓ‰ ˙‡ ÂÏ·È˜ Ì¯Ë Í‡ ¨‰˜ÒÚÏ
‰ËÈÏ˘ ˙¯·Ú‰Ï ˙Â˜ÒÚ· ÌÈ¯·Âˆ ˙ÂÈÓ‰ ÈÏÚ·˘ ÌÈÁÂÂ¯‰Ó ˜ÏÁ ÈÎ ÔÚÂË Coffee
¨˙È˘È‡‰ ˙Â·ÈÂÁÓ‰ ¯ÒÁ ¨‰ËÈÏ˘‰ ˘ÎÂ¯Ï ˙¯ˆÈÈÓ ‰˜ÒÚ‰˘ ˙ÂÓ„Ê‰· Ì¯Â˜Ó ‰¯·Á·
˙ÂÚÓ˙˘Ó‰ ˙ÂÈÂ·ÈÈÁ˙‰‰ Ï˘ ‰¯Ù‰ ÍÂ˙ ¨ÌÈ‰Â·‚‰ ÌÈ‚¯„·Â ÌÈÈÈ·‰–È‚¯„· ÌÈÏ‰Ó ¯ËÙÏ
˙ÂÈÂÚ‰ ˙ÂÈÂËÏ˙˘‰‰ ˙ÚÙÂ˙ ¨ÂÊ ‰„ÓÚ ÈÙ–ÏÚ ÆÌ‰ÈÙÏÎ ‰¯·Á‰ Ï˘ ®˙Â˘¯ÂÙÓ–È˙Ï·‰ Í‡©
ÔÈ·Ï ‰¯·Á‰ ÔÈ· ¯·Ú‰ ÔÓ ˙ÂÓÎÒ‰ ÏÚ ˘„ÁÓ ˙˙ÏÂ–˙‡˘Ï ˙ÂÈÓ‰ ÈÏÚ·Ï ¯˘Ù‡Ï ‰„ÚÂ

 ¥∂Æ®ÌÈÈÈ·‰–È‚¯„· ¯˜ÈÚ·© ÌÈÏ‰Ó‰

ÌÈ˘Â ®‚©

˙ÂÁÓ˙Ó ˙ÂÚ˜˘‰Ï ÌÈ˘¯„ ÌÈ‡ ÔÎÏÂ ÛÒÎ ‰¯·ÁÏ ÌÈ˜ÙÒÓ ¨˙ÂÈÓ‰ ÈÏÚ· ÂÓÎ ¨ÌÈ˘Â‰
˙ÂÈÂ¯˘Ù‡ ¯‡˘ ÌÏÂ‡ ÆÌ˙Ú¯Ï ˙ÏˆÂÓ ˙ÂÈ‰Ï ‰ÏÂÏÚ˘ ˙ÂÏ˙ ‰· ÌÈÁ˙ÙÓ ÌÈ‡Â ‰¯·Á·
ÆÌ‰È·‚Ï Ì‚ ˙ÂÈËÂÂÏ¯ — ˙ÂÈÂÚË ÏÂˆÈÂ ˙ÂÈÙÈˆ ˙¯Ù‰ ¨ÔÂÎÈÒ‰ ˙Ó¯· ÈÂÈ˘ — ‰ˆÁ‰‰
‰È˘ÚÓ· ˙Ó¯Â‚ ÔÂÎÈÒÏ ‰¯·Á‰ Ï˘ ‰ÙÈ˘Á‰ ˙‡ÏÚ‰Ï ˙ÏÚÂÙ‰ ‰¯·Á ˙Ï‰‰ ¨Ï˘ÓÏ
ÈÂÎÈÒ‰ ÔÈ·Ï ÔÂÎÈÒ‰ ˙Ó¯ ÔÈ· ÍÂÙ‰ ¯˘˜ ÌÈÈ˜ ÈÎ© ‰¯·Á‰ Ï˘ ˜ÙÂÓ‰ ·ÂÁ‰ Í¯Ú· ‰„È¯ÈÏ
Æ˙Â˜ÙÂÓ‰ ˙ÂÈÓ‰ Í¯Ú· ‰ÈÈÏÚÏ — ÌÈ·ÂÏ˘ ÌÈÏÎ ˜ÂÁ· ÂÓÎ — ÏÈ·˜Ó·Â ¨®·ÂÁ‰ ÔÂÚ¯ÈÙÏ
È˜ÙÒ Ï˘ ÁÂÂ¯Ï Ì‚¯˙ÈÓ ·ÂÁ‰ È˜ÙÒ Ï˘ Ì„ÒÙ‰ „ˆÈÎ ·ËÈ‰ ‰¯È·ÒÓÂ ˙„Ú˙Ó ˙Â¯ÙÒ‰

                                            

"[T]he hostile takeover can be seen not simply as a mechanism that compels a ¥∂
management to accept that level of business risk that shareholders deem

appropriate, but as a means by which shareholders outflank the safeguards

managers obtained to protect the promises of deferred compensation and job

security [that shareholders have given to managers]. Thus, what appears from

the bidder's perspective to be a process of purging organizational slack looks

from the manager's viewpoint more like deceptive reneging on the original

Æunderstanding." Coffee, supra note 28, at p. 24
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‰„È Ï‡Ï ¯˘‡ ÏÎ ˙Â˘ÚÏ ‰¯ÂÓ‡ ˙‚‰Â‰ ˙ÈÏÎ˙Ï ˙ÈÈˆÏ ˙Ù‡Â˘‰ ‰Ï‰‰ ÍÎÈÙÏ ÆÔÂ‰‰
 ¥∑Æ˜ÙÂÓ‰ ·ÂÁ‰ Í¯Ú ˙‡ „È¯Â‰Ï ˙Ó–ÏÚ

ÏÏÎ–Í¯„· ÂÈ‰ — Â‡Ï Ì‡ ÔÈ·Â ·ÂÁ–˙¯‚È‡ ‡Â‰ Ì‡ ÔÈ· — ‰‡ÂÂÏ‰ ‰ÊÂÁ˘ Û‡ ∫„ÂÚÂ
„È˙Ú ¯˘‡ ÏÎ ˙‡ ˘‡¯Ó ÂÙˆÈ˘ ÌÈ¯„Ò‰ ÏÂÏÎÏ ÏÂÎÈ ‡Â‰ ÔÈ‡ ¨ÌÎÁÂ˙ÓÂ Ë¯ÂÙÓ ÌÎÒ‰
Ì‰È˘¯Ù ÏÚ ÌÈ˙ÈÚÏÂ ¨˙ÂÚÓ˙˘Ó ˙ÂÈÂ·ÈÈÁ˙‰ Ì‰ Ì‚ ÌÈÏÏÂÎ ‰‡ÂÂÏ‰‰ ÈÊÂÁ Æ˘Á¯˙‰Ï
ÂÈ‰ ÂÏÈ‡ Â· ÌÈÈÈÂÚÓ ÂÈ‰ ÌÈ„„ˆ‰˘ ‰Ó Ï˘ „·ÚÈ„· ˘ÂÁÈ ˙ÂÚˆÓ‡· Ì˙ÓÏ˘‰Ï ˘¯„È‰Ï
˙Â˘· ∫‰‡·‰ ‰Ó‚Â„‰ ˙ËÏÂ· ‰Ê ÔÈÈÚ· Æ˙ÂÈË˙ÂÙÈ‰ ˙ÂÈÂ·ÈÈÁ˙‰ — ˙Â‡ÈˆÓÏ ÌÈ¯Ú
‰¯·Á Ï˘ ®leverage buyout© ˙ÙÂÓÓ ‰˘ÈÎ¯ Ï˘ ˙Â¯˘Ù‡‰ ‰Â˘‡¯Ï ‰˙ÏÚ ÌÈÂÓ˘‰
‰˙Â˘„Á ·˜Ú Æ®junk bond© ¢Ï·Ê Á¢‚‡¢ ‰ÂÎ˘ ¨˘„Á ·ÂÁ Ï˘ ‰˜Ù‰ ˙ÂÚˆÓ‡·
‰‡ÂÂÏ‰ ÈÊÂÁ ¨Ô˜ÏÈÓ Ï˜ÈÈÓ ÔÂÓÈÓ‰ Û˘‡ Ï˘ Â˙‡¯˘‰ È¯Ù ¨ÂÊ ÔÂÓÈÓ ˙˜ÈÎË Ï˘ ˙‚ÏÙÂÓ‰
ÛÈ‰· Æ‰ÈÙÓ ÌÈÓÈÈ˜‰ ÌÈ˘ÂÏ ‰‚‰ ÂÏÏÎ ‡Ï ÔÎÏÂ ‰˙Â‡ ÂÙˆ ‡Ï ˙Ú ‰˙Â‡· ÌÈÙ˜˙ ÂÈ‰˘
˙ÂÈ˜Ú ˙Â‡ÂÂÏ‰ ÔÓˆÚ ÏÚ ÂÏË ¨˜ˆÂÓ ÔÂÚ¯ÈÙ ¯˘ÂÎ ˙ÂÏÚ·Ï Â·˘Á˘ ¨˙ÂÂÏ ˙Â¯·Á ¨‰˜ÒÚ
˙¯·Ú‰ Ï˘ ˙Â¯˘Ù‡‰ ˙‡ Ì„˜Ï ˙Ó–ÏÚ ¨ÌÈÂÂÏÓ‰ ÌÈ˜·Ï ‰¯·Á‰ ÈÒÎ ˙‡ Â„·Ú˘Â
¨®‰˜ÒÚ‰ ˙ÓÊÂÈ ¨‰¯·Á‰ ˙Ï‰‰ È„ÈÏ ˙Â·Â¯˜ ÌÈ˙ÈÚÏ© ÌÈ˘„Á ˙ÂÈÓ ÈÏÚ· È„ÈÏ ‰ËÈÏ˘‰
Ï˘ ÛÂÈÓ‰ ˙Ó¯ ‰˙˙˘‰ ¨‰˘ÈÎ¯‰ ˙ÓÏ˘‰ ÌÚ Æ‰¯ÂÓ˙ ÏÎ Ï·˜˙ ‰ÂÂÏ‰ ‰¯·Á‰˘ ÈÏ·Ó
Ï˘ ÔÎ¯ÚÂ ¨‰Ú¯Ï Â˙˘‰ ÌÈÈ¯Â˜Ó‰ ‰È˙Â·ÂÁ Ï˘ ¯ÊÁ‰‰ ÈÈÂÎÈÒ ¨È˙Ó¯„ Á¯Â‡· ‰¯·Á‰

 ¥∏ÆÚ‚Ù — ÌÈ˘Â‰ Ï˘ Ì˘ÂÎ¯ — ˙Â˜ÙÂÓ‰ ·ÂÁ‰–˙Â¯‚‡
¨¯˙È‰ ÔÈ· ¨ÌÈ‰‰© ÌÈÓÎÁÂ˙Ó ˙ÂÓÂ˘˙ È˜ÙÒ ÌÈ‰˘ ¨ÌÈ˘Â‰ ÂÏÈÙ‡ ¨ÔÎ ÈÎ ‰‰
˙‡ ‡ÂˆÓÏ ÌÈÏÂÏÚ ¨®È‡¯˘‡ ‚Â¯È„Ï ˙Â¯·ÁÂ ÌÈÓ˙Á ¨ÌÈÓ‡ Ï˘ ÌÈÈÚÂˆ˜Ó ÌÈ˙Â¯È˘Ó
ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ ˙Ï‰ÂÓ‰ ‰¯·Á ÌÚËÓ ˙ÂÈÂÏÚ ˙ˆÁ‰Ï ‰¯ËÓ ÌÓˆÚ

Æ˙ÂÈÓ‰

                                            

"For any corporation, let A = Assets, B = Bonds, and C = Common Stock, where ¥∑
all values are at market. In that case, A = B + C. It is easy to see that any decrease

in B will increase C by a corresponding amount. If you want bonds to lose

Ævalue, you make them more risky." McDaniel, supra note 38, at p. 125

Yakov Amihud "Leveraged Management Buyouts and Shareholders' ∫Ï˘ÓÏ ¨Â‡¯ ¥∏
Wealth" in Leveraged Management Buyouts: Causes and Consequences

(Homewood, Yakov Amihud ed., 1989) 2–11; Kenneth Lehn & Annette Poulsen

"Leveraged Buyouts: Wealth Creation or Wealth Redistribution?" in Public

Policy Toward Corporate Takeovers (New Brunswick, Murray L. Weidenbaum &

˙ÙÂÓÓ‰ ˙ÂËÏ˙˘‰Ï ¯Â˘˜ ¯˙ÂÈ· ÌÒ¯ÂÙÓ‰ ‰¯˜Ó‰ ÆKenneth W. Chilton eds., 1988)

·ÂÁ‰–˙Â¯‚‡ Ï˘ ‚Â¯È„‰ ‰˙˘‰ ÛÂÈÓ‰ ˙Ó¯· ÈÂÈ˘‰ ·˜Ú ÆÂ˜ÒÈ· — ˜Ú‰ ˙¯·Á ÏÚ
‰Á„˘ ÈËÙ˘Ó ÔÂÈ„Ï Æ¯ÏÂ„ „¯‡ÈÏÈÓ· „¯È ÈÙ¯ˆÓ‰ ÔÈÈÂÂ˘Â ¨"CAA"–Ï "A"–Ó ˙Â˜ÙÂÓ‰
Metropolitan Life Ins. Co. v. RJR Nabisco, Inc., 716 ∫Â‡¯ ¨ÈÂˆÈÙÏ ÌÈ˘Â‰ ˙ÂÎÊ ˙‡

ÆF. Supp. 1504 (1989)



Ô¯Ë˘ ßˆ ‰È„È„È„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó

128

ÌÈÎ¯ˆÂ ÌÈ˜ÙÒ ®„©

¥π∫˙ÈÒÏ˜Ï ‰ÎÙ‰˘ ‰Ó‚Â„ ˙‡·ÂÓ ˙Â¯ÙÒ· Æ˙ÂÁÓ˙Ó ˙ÂÚ˜˘‰Ï ÌÈ˙ÈÚÏ ÌÈ˘¯„ ÌÈ˜ÙÒ
·Î¯Ï ÂÓÈ‡˙È˘ ˙Â˙Ï„ ‰Ï ˜ÙÒÏ ˘˜·˙Ó˘ ¨˜ÙÒ ÌÚ ˙¯˘˜˙Ó ·Î¯–ÈÏÎ ¯ÂˆÈÈÏ ‰¯·Á
ÔÈ‡˘ ˙Â˙Ï„ Ï˘ È„ÂÁÈÈ ¯ÂˆÈÈ–Â˜ ˙Ó˜‰· ÚÈ˜˘Ó ˜ÙÒ‰ Æ˙¯ˆÈÈÓ ‰¯·Á‰˘ ÌÈÂÒÓ Ï„ÂÓÓ
Â˙ÂÏ˙ ˙‡ ÏˆÏ ‰ÏÂÏÚ ‰¯·Á‰ ¨‰È¯Â˜· ˜ÙÒ‰ „ÎÏ˘ ¯Á‡Ï Æ¯È·Ò ÈÙÂÏÁ ˘ÂÓÈ˘ ÌÂ˘ Ô‰Ï
‰ÊÂÁ· ˙Â˘ÏÂÁ ÏÂˆÈ ÍÂ˙ ¨˙Â˙Ï„‰ Ï˘ ‰˘ÈÎ¯‰ È‡˙ ÏÚ ˘„ÁÓ Ô˙È˙Â–‡˘È˙ ‡È‰ Æ‰·
¨˙Â¯Á‡ ˙Â·ÈÒÓ Ì‚ ÚÂ·Ï ‰ÏÂÎÈ ‰¯·Á· ˜ÙÒ‰ Ï˘ Â˙ÂÏ˙ Æ¯Á‡ ıÂ¯È˙ ÏÎ Â‡ ‰˘ÈÎ¯‰
˙‡ ˙·ÈÈÁÓ‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ÆÂÈ¯ˆÂÓ Ï˘ ¯˙ÂÈ· ‰ÏÂ„‚‰ ˙ÈÎ¯ˆ‰ ‡È‰˘ ‰„·ÂÚ‰Ó ÔÂ‚Î
‰¯·Á‰ ˙Ï‰‰ ˙‡ ‰ÁÓ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÌÂ„È˜ ÔÚÓÏ ˜¯Â Í‡ ÏÂÚÙÏ ‰¯·Á‰
Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ÔÂ·˘Á· ‰‡È·Ó ‰È‡˘ ˙ÈËÒÈÂË¯ÂÙÂ‡Â ˙ÈÁÂÎ ‰ÏÂÚÙ Í¯„ ËÂ˜Ï

Æ˜ÙÒ‰
·Î¯ ˘Î¯˘ ÔÎ¯ˆ ÂÁÈ‰ Æ˙ÂÈÙÈˆ ˙¯Ù‰ Ï˘ Ô·¯Â˜ ÌÓˆÚ ˙‡ ‡ÂˆÓÏ ÌÈÏÂÏÚ ÌÈÎ¯ˆ
¨‰Ê ·Î¯ Ï˘ Â¯ÂˆÈÈ ˙‡ ˜ÈÒÙ‰Ï ‰ËÈÏÁÓ ‰¯·Á‰ ‰˘ÈÎ¯‰ ¯Á‡Ï ÌÂÈ ÆÏÈÚÏ„ ‰¯·Á‰Ó
ÏÎ ÔÈ‡ ÆÌÈ˘¯ÂÓ‰ ‰ÈÎÒÂÓ· ÂÏ ˙˙Â ‡È‰˘ ˙Â¯È˘· ıˆ˜ÏÂ Â¯Â·Ú· ÌÈÙÏÁ ¯ÂˆÈÈÓ ÏÂ„ÁÏ
˙ÂÁÈÎ˘ ‰Ê ‚ÂÒÓ ˙ÂÈÚ· ÆÌÈ‡ÏÙ ·Î¯‰ Ï˘ ˜Â˘‰ Í¯Ú „ �̄È ‰¯·Á‰ ˙ËÏÁ‰ Ú„ÂÂÈ‰ ÌÚ˘ ˜ÙÒ
Æ‰Ï ‰ÓÈ‡˙Ó‰ ‰ÎÂ˙ ¯ˆÈÈÏ ˙Â˜ÈÒÙÓÂ ‰¯ÓÂÁ ˙Â¯ÎÂÓ ˙Â¯·Á ¯˘‡Î ¨ÌÈ·˘ÁÓ‰ ˙ÈÈ˘Ú˙·
˙ÂÈÙÈˆÏ „Â‚È· ˙„ÓÂÚ ˙¯ÎÂÓ‰ ‰¯·Á‰ Ï˘ ˙È„„ˆ–„Á‰ ‰˙ËÏÁ‰ ¨ÌÈ¯˜Ó‰ È˘·
Ï˘ ˙ÚÓ˙˘Ó‰ ˙Â·ÈÈÁ˙‰Ï ˘¯ÂÙÓ ÈÊÂÁ ÈÂËÈ· ¯„Ú‰· ÌÏÂ‡ ÆÌÈÎ¯ˆ‰ Ï˘ ˙ÂÈÓÈËÈ‚Ï‰
Û˜Â˙ ÒÂÈ‚· ˙Â˘˜˙‰Ï ÏÂÏÚ — ‰˜ÒÚ· ˘ÏÁ‰ „ˆ‰ ÏÏÎ–Í¯„· ÂÈ‰˘ — ÔÎ¯ˆ‰ ¨‰¯·Á‰
®˙·ÈÂÁÓ Û‡ ÈÏÂ‡Â© ‰·Â‚Ó ‰˙ÂÈ‰· ˙‡Ê ÏˆÏ ‰ÏÂÏÚ ‰¯·Á‰ ˙Ï‰‰ ÆÂÈ˙ÂÈÙÈˆÏ ÈËÙ˘Ó

Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰ Ï˘ ˙ÈÏÎ˙‰ È„È–ÏÚ

‰ÏÈ‰˜ ®‰©

¯‡˘Â ÌÈ˘È·Î ˙Î¯ÚÓ ¨ÌÈÏÂÁ–˙È· ¨¯ÙÒ–˙È· ÌÈ˜‰Ï ‰ËÈÏÁÓ ˙ÈÓÂ˜Ó ‰ÏÈ‰˜ ¯˘‡Î
ÍÂ˙Ó ‰˘Ú ¯·„‰ ¨‰ÏÈ‰˜‰ ˙·È·Ò· ‰ÏÚÙÓ ˙‡ ‰Ó˜ÈÓ˘ ‰¯·Á ÔÚÓÏ ˙È˙˘˙ ˙ÂÚ˜˘‰
‰¯·Á‰ ÔÈ·˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓ ÌÈ·¯ ÌÈ¯˜Ó· ÆÌ˘ ‰È˜ÒÚ ˙‡ ÌÈÈ˜Ï ÍÈ˘Ó˙ ‰¯·Á‰˘ ‰ÂÂ˜˙
ÔÂ‚˙‰Ï ‰ÏÈ‰˜‰ ÏÚ Ô·ÂÓÎ ‰˘˜Ó ÂÊ ‰„·ÂÚÂ ¨ÈÏÓ¯ÂÙ–ÈÊÂÁ ÈÙÂ‡ ˙‡˘Â ‰È‡ ‰ÏÈ‰˜‰ ÔÈ·Ï
ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ ‰ÏÚÂÙ·© ‰¯·Á‰ „ˆÓ ‰ÈÏ‡ ˙ÂÈÂÏÚ ˙ˆÁ‰ ÈÙÓ

Æ¯Á‡ ÌÂ˜ÓÏ Â˜È˙Ú‰Ï Â‡ ‰ÏÚÙÓ ˙‡ ¯Â‚ÒÏ ‰ËÈÏÁÓ ÂÊ ¯˘‡Î ¨Ï˘ÓÏ — ®˙ÂÈÓ‰
‡Ï‡ ˙ÈÓÂ˜Ó ‰ÏÈ‰˜· ¯·Â„Ó ÔÈ‡ ¯˘‡Î ÂÏÈÙ‡Â ¨ÌÈÊÂÁ ÌÈÓÈÈ˜ ¯˘‡Î ÂÏÈÙ‡ ¨„ÂÚÂ ˙‡Ê
Ô‰ÈÏÚ ˙ÂÏÈ‰˜‰ ÔÈ· ˙Â¯Á˙‰Â ¨ÏÂ„‚ ‰Î ˙ÂÈ˜ÒÚ ˙Â¯·Á Ï˘ ÔÁÂÎ ÌÈ˙ÈÚÏ ¨ÈÊÎ¯Ó ÔÂËÏ˘·
ÌÈ˘ÈÓÁ‰ ˙Â˘· ¯·Î Æ˙È˘ÚÓÂ ‰·¯ ‰·È·Ò‰ Ï‡ ˙ÂÈÂÏÚ ÔÈˆÁ‰Ï Ô˙ÏÂÎÈ˘ µ∞¨ÍÎ–ÏÎ ‰˘˜

                                            

ÆKlein, Crawford & Alchain, supra note 29, at pp. 308–310 ∫Â‡¯ ¥π
Richard B. Tyler "Other Constituency Statutes" 59 Missouri L. Rev. (1994) ∫Â‡¯ µ∞

Æ373, 414–415
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ÂÏÈÙ‡Â ˙È¯·‰–˙Âˆ¯‡· ˙ÂÈÓÂ˜Ó ˙ÂÏÈ‰˜Ï ÒÁÈ· ˙Â¯·Á Ï˘ ÔÁÂÎ È·‚Ï ‡·‰ ¯Â‡È˙‰ ·˙Î
 µ±∫˙ÂÈ„ÓÏ ÒÁÈ·

"The large national-market firm has available to it the promise of
locating in a particular area or expanding its operations there, the
threat of moving or contracting its operations as potent
bargaining points in its dealings with local and even state
political leaders. The branch manager of the company whose plant
is the largest employer in a town or the vice-president of the firm
proposing to build a plant which will become the largest
employer in a small state treats with local government not as a
citizen but as a quasi-sovereign power. Taxes, zoning laws, roads,
and the like become matters of negotiation as much as matters of
legislation... the corporation's scope of choice, its financial
staying power, its independence of significant local forces are all
sources of strength in dealing with the characteristically weak
governments at the local and often at the state levels."

ÔÈ·˘ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓÏ ÈËÂÂÏ¯ ¯Â‡È˙ ‰Ï‡ ÌÈ¯·„· ˙Â‰ÊÏ ÏÎÂÈ ‡¯Â˜‰˘ ¯˘Ù‡
Ï˘ Ú·Ë‰–˙Â¯ˆÂ‡ ÏÂˆÈÏ ¯˘‡· ¨Ï˘ÓÏ ¨Ï‡¯˘È–˙È„Ó ÔÈ·Ï ¢Ï‡¯˘ÈÏ ÌÈÏ˜ÈÓÈÎ ˙¯·Á¢
¯˘‡· Ï‡¯˘È ˙Ï˘ÓÓ ÔÈ·Ï ˙ÈÓÏÂÚ‰ ¢ÏËÈ‡¢ ˙¯·Á ÔÈ· Â‡ ¨ÁÏÓ‰–ÌÈ ¯ÂÊÈ‡· Ï‡¯˘È

Æ˙‚–˙È¯˜· ˘„Á‰ ‰ÏÚÙÓ ˙Ó˜‰ Ì˘Ï ˙˘¯Â„ ¢ÏËÈ‡¢˘ ÌÈ˜ÚÓÏ
¯˜ÈÚ ˙‡ Â˜ÙÈÒ˘ ÌÈÏÚÙÓ È˘ Ï˘ ÌÈÏÚ·‰ ‰˙ÈÈ‰ United States Steel Company
˙‡ ÒÂ¯‰ÏÂ ¯Â‚ÒÏ ‰ËÈÏÁ‰ ‰¯·Á‰ ÆYoungstown, Ohio ‰¯ÈÈÚ‰ Ï˘ ‰È·˘Â˙Ï ‰˜ÂÒÚ˙‰
Ï˘ ‰È·Â˘ÈÁÂ ¨‰ÏÈÚÈ–‡ÏÂ ˙˘ÂÈÓ Ì‰Ï˘ ‰È‚ÂÏÂÎË‰˘ ÌÂ˘Ó ÌÈ˜È˙ÂÂ‰ ÌÈÏÚÙÓ‰ È˘
Ï˘ ‰ÈˆÊÈ¯„ÂÓ Ì˘Ï ˘¯„‰ ÛÒÎ‰ ˙‡ ÚÈ˜˘‰Ï ‡Ï ‰ËÏÁ‰Ï ‰˙Â‡ ÂÎÈÏÂ‰ ‰¯·Á‰
ÌÈ„·ÂÚ ≥¨µ∞∞ ¨˙È˘‡¯ ∫ÌÈÏ‰˜ Ï˘ ˙ÂˆÂ·˜· ˙Â¯È˘È ‰Ú‚Ù ‰¯·Á‰ ˙ËÏÁ‰ ÆÌÈÏÚÙÓ‰
ÌÈÓ¯Â‚Â ‰ÏÈ‰˜‰ ¨˙È˘ Æ˜ÊÈ‰Ï ÌÈ„È˙Ú ÂÈ‰ ÌÈÙÒÂ ÌÈ„·ÂÚ ÈÙÏ‡Â ¨ÌÈ¯ÂËÈÙ ÈÙÏ Â„ÓÚ
˙¯È‚Ò ·˜Ú ÔÂÈÓËÏ ˙„¯Ï Â„ÓÚ ¯˘‡ ¨ÌÈ·¯ ÌÈ·‡˘Ó ‰¯ÈÈÚ· ÂÚÈ˜˘‰ ÌÈÂ˘ ÌÈÈË¯Ù
‰„ÈÁÈ‰ ˙ÈÏÎÏÎ‰ ‰˜„ˆ‰‰˘ ÌÂ˘Ó ˙ÂÁÓ˙ÓÂ ˙ÂÈÙÈˆÙÒ ÂÈ‰ ‰Ï‡ ˙ÂÚ˜˘‰ ÆÌÈÏÚÙÓ‰
˜ÙÒ ‰È‰ ‡ÏÂ ¨Ì‰È˙ÂÁÙ˘ÓÏÂ ‰¯·Á‰ È„·ÂÚÏ ÌÈ¯ˆÂÓÂ ÌÈ˙Â¯È˘ Ï˘ ‰˜ÙÒ‰ ‰˙ÈÈ‰ ÔÓÂÈ˜Ï
‰È„‚¯Ë‰ ˙‡ ÚÂÓÏ ÂÒÈ ÌÈ„·ÂÚ‰ ÆÌÈÏÚÙÓ‰ ˙¯È‚Ò ÌÚ ‰¯ÈÈÚ‰ ˙‡ Â·ÊÚÈ Ì·Â¯˘
ÌÈÏÚÙÓ‰ ˙˘ÈÎ¯Ï ‰¯·ÁÏ ÂÙ‰˘ ‰Úˆ‰ ˙ÂÚˆÓ‡· ¯˙È‰ ÔÈ·Â ¨˙ÂÂ˘ ÌÈÎ¯„· ˙ÈÏÎÏÎ‰

                                            

Carl Kaysen "The Corporation: How Much Power? What Scope?" in The µ±
Corporation in Modern Society (Cambridge, Edward S. Mason ed., 1959) 88,

Æ100–101
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˘˘Á‰ Ï˘· ÌÈ„·ÂÚ‰ ÔÂ‚¯‡Ï ÌÈÏÚÙÓ‰ ˙‡ ¯ÂÎÓÏ ‰·¯ÈÒ ‰¯·Á‰ ÆÌ‰Ï˘ ˜Â˘‰ Í¯Ú·
ÈÙÏÎ ˙‚Â‰–‡Ï ˙Â¯Á˙ ¯ˆÂÂÈ˙˘ ÍÎ ¨‰È„Ó‰ Ï˘ ˙Â‡ÂÂÏ‰ È„È–ÏÚ ÔÓÂÓ˙ ‰˘ÈÎ¯‰˘
‰¯ÈÈÚÏ ¨ÌÈ„·ÂÚÏ ˙ÈÈÈ˜ ˙ÂÎÊ Ï˘ ‰ÓÂÈ˜· ¯ÈÎ‰Ï ·¯ÈÒ ËÙ˘Ó‰–˙È· Æ‰ÓˆÚ ‰¯·Á‰
˙‡ ÚÂÓÏ ÌÈ„·ÂÚ‰ ÔÂ‚¯‡ Ï˘ Â˙ÚÈ·˙ ˙‡ ‰Á„Â ¨ÏÚÙÓ‰ Ï˘ ÂÓÂÈ˜ Í˘Ó‰· ÌÈ¯Á‡ÏÂ
‰¯·ÁÏ ÈÎ Ú·˜ ¨˙Â‡Î¯Ú È˙˘· ¨ËÙ˘Ó‰–˙È· ÆÌÈ„·ÂÚÏ ÌÈÏÚÙÓ‰ ˙¯ÈÎÓ È„È–ÏÚ ‰¯È‚Ò‰
ÍÙ‰È˙ ÍÎÓ ‰‡ˆÂ˙Î Ì‡ Ì‚ ¨Ì˙Â‡ ÒÂ¯‰Ï ÏÏÂÎ ¨‰ÈÏÚÙÓ· ‰Âˆ¯Î ˙Â˘ÚÏ ˙È˜ÂÁ ˙ÂÎÊ ˘È
¯˘ÂÚ ¯È·Ú‰Ï ‰¯·Á‰ ÈÏ‰ÓÏ ¯˘Ù‡˙‰ ÍÎÓ ‰‡ˆÂ˙Î µ≤ÆÌÈ‡Ù¯–˙¯ÈÈÚÏ Youngstown

Æ˙ÂÈÓ‰ ÈÏÚ· Ï‡ ‰¯ÈÈÚ· ÂÚÈ˜˘‰˘ ÌÈÈË¯Ù ÌÈÚÈ˜˘ÓÓÂ ‰ÏÈ‰˜‰Ó ¨ÌÈ„·ÂÚ‰Ó
‰¯·Á‰˘ ˙ÂËÏÁ‰‰ Æ‰¯·Á‰ ˙ÁÏˆ‰· ÌÈÈÂÏ˙ ˙ÈÊÂÁ‰ ˙Ú˜Ù· ÌÈ„„ˆ‰ ÏÎ ∫ÌÂÎÈÒÏ
ÏÎ Ï˘ ®sunk investments© ˙ÂÚÂ·Ë‰ ˙ÂÚ˜˘‰‰ Í¯Ú ÏÚ ˙ÂÚÈÙ˘Ó ‰ÈÈÁ ÍÏ‰Ó· ˙Ï·˜Ó
˙Á‡ ‰ˆÂ·˜Ó ¯˘ÂÚ ˙¯·Ú‰ È„ÈÏ ‡È·‰Ï Ô˙Â¯˘Ù‡·Â ¨˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ ˙ÂˆÂ·˜‰Ó ˙Á‡
˙Ú·Â˜ ‰È‡ ‡È‰ ÆÂÊ ˙Â¯˘Ù‡Ï ˙Â˘È‚¯ ‰Ï‚Ó ‰È‡ ˙‚‰Â‰ ‰¯·Á‰ ˙ÈÏÎ˙ Æ˙¯Á‡ ‰ˆÂ·˜Ï
‰ÚÈ‚Ù È„Î ‰ÏÂÚ‰ Í¯„· ¯˘ÂÚ ¯·ÚÂÈ ‡Ï˘ ÍÎ ¨ÌÈÒ¯ËÈ‡‰ ÔÈ· ÔÊ‡Ï ˙Ï„˙˘Ó˘ ‰Ó¯Â
‰ÁÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ∫¯·„ Ï˘ ÂÎÂÙÈ‰ Æ˙ÂˆÂ·˜‰Ó ÈÓ Ï˘ ˙È˙ËÈ˘ ‰Ù„Ú‰ Â‡ ˙È˙ËÈ˘
˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎÓ ∫„Á‡ ÚÂ·˜ ÔÂÂÈÎ· ¯˘ÂÚ Â¯È·ÚÈ˘ ˙ÂËÏÁ‰ Ï·˜Ï ‰¯·Á‰ ÈËÈ¯·˜ ˙‡
Æ˙Â·¯ ‰Ï‡ ˙Â¯·Ú‰Ï ˙ÂÈ˘ÚÓ‰ ˙ÂÈÂ¯˘Ù‡‰ ¨È˙È‡¯‰˘ ÈÙÎ µ≥Æ˙ÂÈÓ‰ ÈÏÚ· Ï‡ ‰¯·Á‰ Ï˘
Æ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎ Ï˘ Â˘‡¯Ï ÏÚÓ È˘ÓÓ ÌÂÈ‡Î ˙ÙÁ¯Ó ˙ÂÈÂÏÚ ˙ˆÁ‰

‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰Â ÏÚ‰–„ÚÈ ∫‚ ˜¯Ù

„Á‡ ÏÎ ÏÚ ‰È˙ÂÚÙ˘‰· ‰ÏÂÚÙ Ï˘ ‰˙ÂÏÈÚÈ ˙‡ ÔÁÂ·‰ ¨ÂË¯Ù Ï˘ ˙ÂÏÈÚÈ‰ ÔÂ¯˜ÚÏ „Â‚È·
Ï˘ ˙ÂÈÙ¯ˆÓ‰ ˙ÂÎÏ˘‰· ˙„˜Ó˙Ó ®˙ÂÏÈÚÈ ∫ÔÏ‰Ï© Ò˜È‰–¯Â„Ï˜ ˙ÂÏÈÚÈ ¨ÌÈ„„ˆ‰Ó
¨‰‰˘ ÈÓ ˘ÈÂ ¯ÒÁ˘ ÈÓ ˘È˘ ÍÎ ¨ÌÈ·¯ÂÚÓ‰ ÔÈ· ¯˘ÂÚ ‰¯È·ÚÓ ‰ÏÂÚÙ‰ Ì‡ Ì‚ Æ‰ÏÂÚÙ‰
‰ÓÓ ‰‡ˆÂ˙Î ÂÁÓˆ˘ ÌÈÁÂÂ¯‰ ÏÎ ÍÒ Ì‡ ˙ÂÏÈÚÈ ˙¯Ù˘ÓÏ ·˘ÁÈ‰Ï ‰ÏÂÎÈ ‰ÏÂÚÙ‰

                                            

Local 1330, United Steel Workers v. United States Steel Corp., 631 F. 2d ∫Â‡¯ µ≤
Ò¯ËÈ‡· ¯ÈÎ‰Ï ˘È˘ ÔÂÂÈÎÓ ˙ÈÚËÂÓ ‰ËÏÁ‰‰ ÈÎ ÔÚË Singer Æ1264, (6th Cir. 1980)
ÔÈ‡ ÂÏÏ‰ ÌÈÏ‰˜‰ ÏÎÏ˘ Û‡ ∫ÌÈ·˘Â˙‰Â ‰ÏÈ‰˜‰ ¨ÌÈ„·ÂÚ‰ Ï˘ ® reliance© ˙ÂÎÓ˙Ò‰‰
¯ÈÎ‰Ï ˘È ¨ÂÒ¯‰ÈÈ ‡Ï ÌÈÏÚÙÓ‰˘ Ì˙ÂÎÊ ˙‡ ˘¯ÙÓ˘ ‰¯·Á‰ ÌÚ ÈÏÓ¯ÂÙ ÈÊÂÁ ¯˘˜
ÏÚÙÓ‰ Ï˘ ÂÓÂÈ˜ Í˘Ó‰ ÏÚ Ì˙ÂÎÓ˙Ò‰Ó ˙Ú·Â‰ ¨Ì‰Ï˘ ˙ÈÈÈ˜ ˙ÂÎÊ Ï˘ ‰ÓÂÈ˜·
Joseph Singer "The Reliance Interest in Property" 40 Stan. L. ∫Â‡¯ Æ¯˙‡ Â˙Â‡·

ÆRev. (1988) 611
"anti-theft ÂÏÏÎÈ˘ ÍÎ ˙Â¯·Á‰ ÈÈ„ ˙‡ ˙Â˘Ï ‰‡È¯˜Ï ÏÈ·Â‰˘ ‰ÓÂ„ ÁÂ˙ÈÏ µ≥
Morey McDaniel "'Other Constituency' Statutes: Necessary or ∫Â‡¯ ¨measures"

ÆMisguided?" 12 BNA's Corporate Counsel Weekly (May 30, 1990) 8
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Ï˘ ˙Â‡¯‰–˙„Â˜ÓÂ ¨Ô‡Î ÔÂ„È‰ ¯˘˜‰· Æ®˙ÂÈÂÏÚ© ÌÈ„ÒÙ‰‰ ÏÎ ÍÒ ÏÚ ‰ÏÂÚ ®˙ÂÏÚÂ˙‰©
Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰ Ï˘ ˙ÈÏÎ˙‰ ÔÚÓÏ ‰¯·Á Ï˘ ‰˙ÏÂÚÙ Ì‡ ÔÂÁ·Ï ˘È ¨‰¯·Á‰ ˙ÂÏÈÚÈ
˙‚‰Â‰ ˙ÈÏÎ˙‰ Ì‡ Ì‚ Æ‰ÓˆÚ ‰¯·Á‰ Ï˘ ‰ÈÁÂÂ¯ ˙‡ „ÈÓ˙ ‡È˘‰Ï ‰„È˙Ú ˙ÂÈÓ‰ ÈÏÚ·
¯˘Ù‡ ¨ÌÈ¯Á‡ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ˙¯˘Ù‡Ó ‡È‰˘ ÌÂ˘Ó ¨ÂË¯Ù ˙ÂÏÈÚÈ ‰ÁÈË·Ó ‰È‡
„ÈÓ˙ ÂÈ‰È ‰ÓˆÚ ‰¯·ÁÏ ÈÎ ¯·˙ÒÈ Ì‡ ¨‰¯·Á‰ ˙Ó¯· Ò˜È‰–¯Â„Ï˜ ˙ÂÏÈÚÈ ‰ÁÈË·Ó ‡È‰˘
ÈÎ ¯·˙ÒÈ Ì‡ ¨‰Ê ˙ÓÂÚÏ Æ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ È‡ÂÂ˙‰ ÈÙ–ÏÚ ‰ÏÂÚÙÓ ‰‡ˆÂ˙Î ÂË ÌÈÁÂÂ¯
‰¯·Á‰ ˙ÏÂÚÙ ·˜Ú˘ ÍÎ ¨‰ÓˆÚ ‰¯·Á‰ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ÌÈÒ¯ËÈ‡ È„Â‚È ÌÈÓÈÈ˜
˙ÈÏÎ˙‰ Ê‡–Â‡ ¨‰Ú¯Ï ‰¯·Á‰ Ï˘ ‰·ˆÓ ‰˙˘È ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ÔÚÓÏ

Æ˙ÂÏÈÚÈ Ï˘ ÂÊ ‰„ÈÓ–˙Ó‡· Ì‚ ˙„ÓÂÚ ‰È‡ ˙‚‰Â‰
˙ÂÈ˘È‡Î ‰¯·Á‰ ÔÈ· ÌÈÒ¯ËÈ‡ „Â‚ÈÏ ˙ÂÓÈÈ˜‰ ˙ÂÈÂ¯˘Ù‡‰ ˙‡ ‰ÙÓÓ ÔÏ‰Ï ÔÂÈ„‰
‰¯·Á‰ Ï˘ ÌÈÈÊÎ¯Ó „Â˜Ù˙ ÈÓÂÁ˙ ‰Ú·¯‡· ˙ÂÈÓ‰ ÈÏÚ· ÔÈ·Ï ˙È‡ÓˆÚÂ ˙„¯Ù ˙ÈËÙ˘Ó
˙˜ÂÏÁ ªÌÈÂ˘‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÌÚ ˙˙¯ÂÎ ‰¯·Á‰˘ ÌÈÊÂÁ‰ ªÛËÂ˘‰ ÏÂ‰È‰ ∫˙È˜ÒÚ‰

Æ˙ÂÈÙÂÒ ˙Â˜ÒÚ ª‰¯·Á‰ Ï˘ ÌÈÁÂÂ¯‰

‰¯·Á‰ Ï˘ ÛËÂ˘ ÏÂ‰È Æ±

ÌÈ˜ÈÂ„Ó ÌÈË¯Ù ÏÂÏÎÏ ÌÈÏÂÎÈ ÌÈ‡ Ì‰ÈÈ· ÌÈ˙¯ÂÎ ˙ÈÊÂÁ‰ ˙Ú˜Ù· ÌÈ„„ˆ‰˘ ÌÈÊÂÁ‰
˙È˘ÚÓ‰ ˙Â¯˘Ù‡‰ ¯ÒÂÁÂ ÌÈ˙˘Ó‰ ÈÂ·È¯ Æ‰¯·Á‰ Ï˘ ÛËÂ˘‰ ÏÂ‰È‰ ÔÙÂ‡Ï ¯˘‡·
˙ÂË˜ ¨˙ÂÏ‡˘Ï È˙„Â˜ È¯ÂÈ¯Ù–‡ ÈÊÂÁ ‰ÚÓ ˙˙Ï ˙Â¯˘Ù‡ ÏÎ ÌÈÏÎÒÓ ˘‡¯Ó Ì˙ÂÊÁÏ
Ì¯ÂÊ ÏÂ‰È ˘¯„ ¢Ì¯ÂÊ ÏÎ‰¢ ‰·˘ ˙Â‡ÈˆÓ· ÆÌÚÙÏ ÌÚÙÓ ¯¯ÂÚÓ ‰¯·Á‰ ÌÂÈ˜˘ ¨˙ÂÏÂ„‚Î
¨˙Â¯·Á‰ ÈÈ„ ÈÙ–ÏÚ ÆÌÈ¯ˆ ÌÈ‡ ÂÈÏÂ˘˘ ˙Ú„–ÏÂ˜È˘ ÏÈÚÙ‰Ï ÍÓÒÂÓ‰ Ì¯Â‚ È„È–ÏÚ
È„È–ÏÚ Â„È˜Ù˙Ï ¯Á· — ÔÂÈ¯ÂË˜¯È„‰ ÌÈ˙ÈÚÏÂ ¨˙È˘ÚÓ‰ ‰Ï‰‰‰ — ÍÓÒÂÓ‰ Ì¯Â‚‰
–ÏÂ˜È˘ ÏÚ˘ ˙Ú·Â˜ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ¨ÍÎ ÏÚ ÛÒÂ Æ®ÔÈÙÈ˜Ú· Â‡ ˙Â¯È˘È© ˙ÂÈÓ‰ ÈÏÚ·
ÈÏÏÎ Ô˙È‰· Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰Ï ÂÓˆÚ ˙‡ ÔÂÂÎÏ ËÈÏÁÓ‰ Ì¯Â‚‰ Ï˘ ˙Ú„‰

ÆÔÂ‰‰ È˜ÙÒ Ï˘ ÌÈÒ¯ËÈ‡· „˜ÂÓÓ ‰È‰È ‰¯·Á‰ Ï˘ ÛËÂ˘‰ ÏÂ‰È‰ ÈÎ ¯Â¯· ¨‰Ï‡ ˜Á˘Ó
ÔÈ·Ï ÔÂ‰‰ È˜ÙÒ Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÈ· ‰‡ÏÓ ‰ÙÈÙÁ ˙ÓÈÈ˜ Ì‡ ‰Ï‡˘‰ ‰ÈÏ‡Ó ˙˘˜·˙Ó
¨˙ÓÈÈ˜˙Ó ÂÊÎ ‰ÙÈÙÁ˘ ÏÎÎ Æ˙„¯Ù ˙ÈËÙ˘Ó ˙ÂÈ˘È‡Î ‰¯·Á‰ Ï˘ ˙ÈÙ¯ˆÓ‰ ‰˙ÂÏÈÚÈ
„Â‚È ÌÈÈ˜˘ ÏÎÎ ÌÏÂ‡ Æ˙ÂÏÈÚÈ‰ ÌÂ„È˜ Ì˘Ï ˙ÏÚÂÙ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ÂÏ ÁË·ÂÓ
ÔÂÚÈË ÌˆÚ˙ÈÂ ˘·‚˙È ÔÎ ¨¯˙ÂÈ ·Á¯Â ÏÂ„‚ ÌÈÒ¯ËÈ‡‰ „Â‚È Ï˘ ÂÙ˜È‰˘ ÏÎÎÂ ¨ÌÈÒ¯ËÈ‡

Æ˙‚‰Â‰ ˙ÈÏÎ˙‰ „‚ ÈÏÎÏÎ
¯˘ÂÚ ¯ÂˆÈÏ ÔÂeÎÓ‰ ‰¯·Á Ï˘ ÛËÂ˘ ÏÂ‰È ¨ÌÈ¯˜Ó‰Ó ÏÂ„‚ ˜ÏÁ· ÈÎ ‰ÏÚÓ ÁÂ˙È‰
ÍÎÈÙÏÂ ¨‰¯·Á‰ Ï˘ ˙ÏÏÂÎ‰ ÌÈ·‡˘Ó‰ ˙‚ÂÚ ˙‡ ÍÎ ·‚‡ ÏÈ„‚Ó ÔÎ‡ ˙ÂÈÓ‰ ÈÏÚ· ¯Â·Ú·
Ï˘ Ì˜ÏÁ ˙Ï„‚‰ Ì‰·˘ ÌÈ·Â˘ÁÂ ÌÈÁÈÎ˘ ÌÈ·ˆÓ ÌÈÓÈÈ˜ ÌÏÂ‡ Æ˙ÂÏÈÚÈ ¯Ù˘ÓÎ Â‚ÏË˜Ï ˘È
ÌÈ‡ ˙ÂÈÓ‰ ÈÏÚ· ‰Ï‡ ÌÈ·ˆÓ· ÆÏÏÂÎ‰ ‰Ù˜È‰ Ï˘ ‰Ë˜‰ ˙·ÈÈÁÓ ‰‚ÂÚ· ˙ÂÈÓ‰ ÈÏÚ·
‰ÓÎ ÔÏ‰Ï ÌÈ‚„‡ Æ‰˙Â‡ ˙¯˙ÂÒ Ì‰Ï˘ Ì˙·ÂË˘ ÔÂÂÈÎÓ ‰¯·Á‰ Ï˘ ‰˙·ÂË· ÌÈÈÈÂÚÓ

Æ‰Ï‡Î ÌÈ¯˜Ó
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ÔÂÎÈÒÏ ÒÁÈ ®‡©

‰ÏÂÎÈ ‡È‰ ∫ÔÂÎÈÒÏ ÌÈÂÒÓ ÒÁÈ· ˙ÈÈÙ‡˙Ó ‰ÈÈÁ ÍÏ‰Ó· ˙Ï·˜Ó ‰¯·Á˘ ˙È˜ÒÚ ‰ËÏÁ‰ ÏÎ
‰Ï ¯˘Ù‡˙˘ ‰ÏÂÚÙ Í¯„· Â‡ ÌÈÚÂˆ Í‡ ÌÈÈ‡„Â ÌÈÁÂÂ¯ ‰Ï ÁÈË·˙˘ ‰ÏÂÚÙ Í¯„· ¯ÂÁ·Ï
‰¯ÈÁ·· øÏÂÚÙÏ ‰ÈÏÚ „ˆÈÎ Æ˙ÈÒÁÈ ‰ÎÂÓ ˙Â¯·˙Ò‰· Í‡ ˙ÈÒÁÈ ÌÈ‰Â·‚ ÌÈÁÂÂ¯ ˜ÈÙ‰Ï
˙·‰‡ ˙‡Ë·Ó‰ ¨‰ÈÈ˘‰ ˙Â¯˘Ù‡‰ ÔÈ·Ï ¨ÔÂÎÈÒ ˙‡˘ ˙‡Ë·Ó‰ ¨‰Â˘‡¯‰ ˙Â¯˘Ù‡‰ ÔÈ·
¯˙ÂÈ· ‰Â·‚‰ ‡Â‰ ‰Ï˘ ÈÁÎÂ‰ Í¯Ú‰˘ ˙Â¯˘Ù‡‰ ˙‡ ÛÈ„Ú‰Ï ‰¯ÂÓ‡ ‰¯·Á‰ ¨ÔÂÎÈÒ
„ÒÙ‰‰Â ÁÂÂ¯‰ ÔÓ ÌÈÚÙ˘ÂÓ Ì˙ÂÈ‰· ∫‰‰Ê ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ ÏÏÎ–Í¯„· Æ‰˙ÈÁ·Ó
‰Ï˘ ÈÁÎÂ‰ Í¯Ú‰˘ ˙Â¯˘Ù‡· ¯Á·˙ ‰¯·Á‰˘ ÌÈÈÈÂÚÓ Ì‰ Ì‚ ¨‰¯·Á‰ Ï˘ ÌÈÈ¯ÂÈ˘‰
ÌÈ·ˆÓ ÂÎ˙ÈÈ ÆÈ¯˘Ù‡‰ „ÈÁÈ‰ ·ˆÓ‰ ÂÈ‡ ÁÈÎ˘‰ ·ˆÓ‰ ÌÏÂ‡ Æ‰˙ÈÁ·Ó ¯˙ÂÈ· ‰Â·‚‰ ‡Â‰
ÌÂÈ–¯„Ò ˙ÂÏÚ· ¨˙Â„¯Ù ˙ÂÈÂ˘È ÌÈ‰ ˙ÂÈÓ‰ ÈÏÚ·Â ‰¯·Á‰˘ ‰„·ÂÚ‰ ·˜Ú Ì‰·˘ ÌÈ¯Á‡

ÆÔÂÎÈÒÏ ‰Â˘ ÒÁÈ· ÈÂËÈ· È„ÈÏ Â‡Â·È˘ ÌÈÏ„·‰ Ì‰ÈÈ· ÂÚÏ‚˙È ¨˙ÂÈË¯Ù ˙ÂÙ„Ú‰Â
Ï˘ ˙Ï·‚ÂÓ‰ ˙ÂÈ¯Á‡‰ Ï˘ ˙ÂÚÓ˘Ó‰ ˙‡ ‰˘È‚„Ó ‰Â˘‡¯‰ ∫·‡–˙ÂÓ‚e„ È˙˘ ‚Èˆ‡
ÏÚ ˙·ÎÚ˙Ó ‰ÈÈ˘‰ ª‰¯·Á‰ ÔÈ·Ï Ì‰ÈÈ· ÌÈÒ¯ËÈ‡ È„Â‚È ˙¯ÈˆÈ· ˙ÂÈÓ‰ ÈÏÚ·
ÏÎ Æ˙È¯Â·Èˆ ‰¯·Á· ÈÏÂÈˆ¯‰ ˙ÂÈÓ‰ ÏÚ· ˙‡ ÔÈÈÙ‡Ó‰ ˙ÂÚ˜˘‰‰ ¯ÂÊÈ· Ï˘ ˙ÂÚÙ˘‰‰
ÔÚÓÏ ‰¯·Á‰ ÏÂ‰È Ì‰·˘ ÌÈ¯˜Ó Ï˘ ·Á¯ ÌÁ˙Ó Ï˘ ÂÓÂÈ˜ ÏÚ ‰ÚÈ·ˆÓ ˙ÂÓ‚e„‰ ÔÓ ˙Á‡

Æ‰ÓˆÚ ‰¯·Á‰ Ï˘ ˙ÂÏÈÚÈ‰ „ÚÈ· Ú‚ÙÈ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰
 — ˙Ï·‚ÂÓ ˙ÂÈ¯Á‡ ®±©

˙È˜ÒÚ ‰ËÏÁ‰ ·˜Ú˘ ˙Â¯˘Ù‡‰ ÈÙÏÎ ÒÁÈ Â˙Â‡ ÌÈ˜ÏÂÁ ÌÈ‡ ‰¯·Á‰Â ˙ÂÈÓ‰ ÈÏÚ·
¨‰¯·Á‰ ˙ÈÁ·Ó ÆÌÈÈ˜˙‰Ï ˜ÈÒÙ˙Â ÔÂÚ¯ÈÙ–˙Ï„ÁÏ ÍÙ‰È˙ ‡È‰ ¨Ï·˜˙ ‰¯·Á‰˘
ÈÙ È¯·Ú Ï‡ ‰˙Â‡ ‡È·‰Ï ‰ÏÂÏÚ ‰Ï˘ ‰ÏÂÚÙ ¯˘‡Î Æ‰ÂÈÏÚ ‰¯ËÓ ‰È‰ ˙Â„¯˘È‰‰
‰‰ ˙ÂÈÓ ÏÚ· ¨‰Ê ˙ÓÂÚÏ Æ˙˜‰·ÂÓ ÔÂÎÈÒ ˙‡Â˘Ï ˙ÎÙ‰ ‰¯·Á‰ ¨ÔÂÚ¯ÈÙ–˙ÂÏ„Á
‡È‰ ˙ÈÏÂÈˆ¯‰ Â˙ÈÈË ÔÎÏÂ ¨‰Â˙ ‰¯·Á Ï˘ ˙ÂÈÏÎÏÎ‰ ˙Â‡ˆÂ˙Ï ˙Ï·‚ÂÓ ˙ÂÈ¯Á‡Ó
‰È‰ ‰ÁÏˆ‰ Ï˘ ‰¯˜Ó· ‰ÈÈÎÊ‰ ¨Â˙ÈÁ·Ó ÆÌÈÂÎÈÒ ‰ÓˆÚ ÏÚ ÏÂËÈÏ ‰¯·Á‰ ˙‡ ÛÂÁ„Ï
¨ÂÊ ‰„Â˜ ‰¯‰·Â‰˘Ó  µ¥ÆÌÈ¯Á‡ ÔÈ·Ï ÂÈ· ˜ÏÁ˙Ó ÔÂÏ˘ÈÎ Ï˘ ‰¯˜Ó· „ÒÙ‰‰ ÂÏÈ‡Â ¨‰‡ÏÓ

                                            

˙Â¯ÈÁ ÂÓˆÚÏ ÌÈÏËÂ Â‡˘ ÍÂ˙ ¨ÌÈ¯Á‡ ÂÚÈˆ‰˘ ‰Ó‚Â„· ˘Ó˙˘ ‰Ê ‰¯˜Ó ˙˘ÁÓ‰Ï µ¥
Steven M.H. Wallman "The Proper Interpretation ∫Â‡¯ ÆÂÈÈÚ ˙Â‡¯Î ‰˙Â‡ ıÙ˘Ï
of Corporate Constituency Statutes and Formulation of Director Duties" 21

ÈÙÏ ˙„ÓÂÚ ÔÂÚ¯ÈÙ–˙ÂÏ„Á ÛÒ ÏÚ ˙‡ˆÓ‰ ‰¯·Á ÆStetson L. Rev. (1991) 163, 178
π∞∞¨∞∞∞ ‡Â‰ ‰Ï˘ ÈÂÙˆ‰ ¯ÊÁ‰‰˘ ¨‡ ˙Â¯˘Ù‡ ∫ÌÈÈÙÂÏÁ ÌÈÈ˜ÒÚ ÌÈÓÊÈÓ È˘ ÔÈ· ‰¯ÈÁ·
¨· ˙Â¯˘Ù‡Â ª®≥∞∞¨∞∞∞ Ï˘ ¯ÊÁ‰Ï µ∞• Ï˘ ÈÂÎÈÒÂ ±¨µ∞∞¨∞∞∞ Ï˘ ¯ÊÁ‰Ï µ∞• Ï˘ ÈÂÎÈÒ©
‰‡ˆÂ˙Î ‰· ‡˘È˙ ‰¯·Á‰˘ ˙ÂÏÚ‰ Æ®±∞∞• Ï˘ ÈÂÎÈÒ© ±¨≤∞∞¨∞∞∞ ‡Â‰ ‰Ï˘ ÈÂÙˆ‰ ¯ÊÁ‰‰˘
È‡Ï· ¨ÌÈ˜ÙÒÏ ‰¯ÂÓ˙ ¨ÌÈ„·ÂÚÏ ¯Î˘ ¨Ï˘ÓÏ© ˙ÂÈÂ¯˘Ù‡‰ È˙˘Ó ˙Á‡ ÏÎ Ï˘ ˘ÂÓÈÓÓ
Ï˘ ‰¯˜Ó· ÈÏÈÏ˘ ‡Â‰ ‰¯·ÁÏ ÈÂÙˆ‰ ÁÂÂ¯‰ ÔÎÏ Æ±¨∞∞∞¨∞∞∞ ‡È‰ ®ÈÏÂÎÂ ·ÂÁ‰ Ï˘
Ï˘ ÁÂÂ¯© ‰ÈÈ˘‰ ˙Â¯˘Ù‡‰ Ï˘ ‰¯˜Ó· È·ÂÈÁÂ ®±∞∞¨∞∞∞ Ï˘ „ÒÙ‰© ‰Â˘‡¯‰ ˙Â¯˘Ù‡‰
˜˘Ó‰ Ï˘Â© ‰¯·Á‰ Ï˘ ˙Â‡¯‰–˙„Â˜Ó ÈÎ ÚÂ·˜Ï Ï˜ ‰Ï‡ ÌÈÂ˙ ÒÈÒ· ÏÚ Æ®≤∞∞¨∞∞∞
·ÈˆÈ ÔÂÚ¯ÈÙ ¯˘ÂÎ ˙ÏÚ· ‰¯·Á Ì‚ ÆÔÂ·˘Á· ‰‡· ‰È‡ ‰Â˘‡¯‰ ˙Â¯˘Ù‡‰ ¨®Â˙ÂÏÏÎ·
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¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÈ· ˙ÏÏÂÎ ‰Á·‰ ˙ÎÈ¯ÚÏ ÛÂÓÏ ‰˙Â‡ ÍÂÙ‰Ï Ô˙È
Ï˘ ¨ÈÂˆÈ˜‰ ‰¯˜Ó·˘ Ì˘Î Æ‰ÓˆÚ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÈ·Ï ¨˙Ï·‚ÂÓ Ì˙ÂÈ¯Á‡˘
ÏÎ· Ì‚ ÍÎ ¨ÌÈÈ˘‰ ÔÈ·˘ Û˙Â˘Ó‰ ‰ÎÓ· ¯ÚÙ ‰Ú·� ¨ÔÂÚ¯ÈÙ–˙ÂÏ„Á Ï˘ ÛÒ ÏÚ „Â˜Ù˙
ÈÏÚ·Ó ¯˙ÂÈ ˙ÈÒÒ‰ ‰¯·Á‰ ‰È‰˙ ÌÏÂÚÏ ∫˙Ï·˜Ó ‰¯·Á‰˘ ˙ÂÙËÂ˘‰ ÏÂ‰È‰ ˙ÂËÏÁ‰
ÏÎÎ ¨Ô·ÂÓÎ Æ¯ÂÓ‡‰ ‰ˆ˜‰ ·ˆÓÏ ÚÏ˜È˙ ‡Ó˘ ˘˘Á‰ ÌÂ˘Ó ¨ÔÂÎÈÒÏ ‰ÒÁÈ· ‰È˙ÂÈÓ
‰Á‡˙ÓÂ ÍÏÂ‰ ÔÎ ÔÂÚ¯ÈÙ–˙ÂÏ„Á ÛÒ ÏÚ ÌÂÈ˜Ó Â˙Â‡ ÌÈ˜ÈÁ¯Ó ÌÈÈ˙„·ÂÚ‰ ÌÈÂ˙‰˘
Æ‰ÓˆÚ ‰¯·Á‰ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ¨¯ÂÓ‡‰ ¯˘˜‰· ¨ÌÈÈÈÚ‰ „Â‚È ÔÕË˜Â ¯ÂÓ‡‰ ¯ÚÙ‰

Æ‰¯˜ÓÏ ‰¯˜ÓÓ ‰˙˘Ó Â¯ÂÚÈ˘ ˜¯Â ¨„ÈÓ˙ ÌÈÈ˜ Ï„·‰‰ ÈÂ¯˜Ú ÔÙÂ‡· ÌÏÂ‡
 — ˙ÂÚ˜˘‰ ¯ÂÊÈ· ®≤©

˙‚ˆÈÈÓ ‰Â˙ ‰¯·Á ÏÎ Æ˙Â·¯ ˙Â¯·Á ÔÈ· Ì‰È˙ÂÚ˜˘‰ ˙‡ ÌÈ¯Ê·Ó ÌÈÈÏÂÈˆ¯ ˙ÂÈÓ ÈÏÚ·
Ì‰ ÍÎ È„È–ÏÚ ÆÌ‰Ï˘ ˙ÂÚ˜˘‰‰ ˜È˙ ˙‡ ·ÈÎ¯Ó‰ ÌÏ˘‰ Û¯ˆ˙· ˙Á‡ ‰ÒÈÙ ˜¯ Ì˙ÈÁ·Ó
Ì‰Ï ¯˘Ù‡Ó ¯ÂÊÈ·‰ Æ‰Â˙ ‰¯·Á· ÌÈÓÈÈ˜‰ ÌÈÈÙÈˆÙÒ ÌÈÂÎÈÒ ÈÙÓ ÌÓˆÚ ÏÚ ÌÈÈ‚Ó
∫ÔÂÎÈÒÏ ÒÁÈ· ÌÈÈ˙ÙÎ‡–‡Ï Ì‰˘ ¯·„‰ ˙ÂÚÓ˘Ó ÔÈ‡ ÈÎ Ô·ÂÓ µµÆÔÂÎÈÒÏ ÌÈÈÏ¯ËÈ ˙ÂÈ‰Ï
ÔÂÎÈÒ ˙Ó¯· „˜Ù˙˙ ˙Â¯·Á‰Ó ˙Á‡ ÏÎ Ï˘ ‰Ï‰‰‰˘ ÔÈÈÂÚÓ ¯ÊÂ·Ó ÚÈ˜˘Ó ¨‡·¯„‡
‰Ï‰‰· ÔÈÈÂÚÓ ÂÈ‡ ‡Â‰ ÆÔÂÎÈÒ ·‰Â‡ ‡Â‰ Æ‰Ï˘ ÁÂÂ¯‰ ˙ÂÈÂ¯˘Ù‡ ˙‡ ‰ÏÈ„‚Ó˘ ‰‰Â·‚
‡˜ÂÂ„ ‡Ï‡ ¨®˙ÂÎÂÒÓ ˙ÂËÏÁ‰Ó ˙ÚÓ ÔÎÏÂ© ÌÈ„ÒÙ‰ ÌÂˆÓˆ· ÏÎ‰ ˙ÂÊÁ ˙‡ ‰‡Â¯˘
ÌÈ¯˜ÁÓ µ∂Æ®ÌÈ·˘ÂÁÓ ÌÈÂÎÈÒ ˙ÏËÂ ÔÎÏÂ© ÌÈÁÂÂ¯ ˙Ï„‚‰· ÏÎ‰ ˙ÂÊÁ ˙‡ ‰‡Â¯˘ ‰Ï‰‰·

                                            

‰Ù„Ú‰‰ È‰Ó ÌÏÂ‡ ÆÚÂ·˜ ÔÙÂ‡· ‰Ê ‚ÂÒÓ ˙ÂÈÂ¯˘Ù‡ ÛÈ„Ú˙ Ì‡ ÔÓÊ Í¯Â‡Ï ÌÈÈ˜˙˙ ‡Ï
‰Á‰· ø·ËÈ‰ ¯ÊÂ·Ó ˙ÂÚ˜˘‰ ˜È˙ ÈÏÚ· ˙ÂÈÓ ÈÏÚ· Ï˘ Ì˙Â‡¯–˙„Â˜Ó ˙ÈÏÂÈˆ¯‰
¨Ï˘ÓÏ© ÌÊÈÓ‰ ÔÓ ‰¯·Á‰ ˜ÈÙ˙˘ ÁÂÂ¯‰ ÏÎ ˙‡ Ì‰ÈÒÈÎÏ ÛÂ¯‚Ï ÌÈÏÂÎÈ ˙ÂÈÓ‰ ÈÏÚ·˘
˙ÂÈÓ‰ ÈÏÚ· ˙ÈÁ·Ó ‰ÈÈ˘‰ ˙Â¯˘Ù‡‰ Ï˘ ÈÁÎÂ‰ ÈÂÂ˘‰ ¨®„„È·È„Î Â˙˜ÂÏÁ È„È–ÏÚ
Æ®±¨∞∞∞¨∞∞∞© ˙È‡„ÂÂ‰ ˙ÂÏÚ‰ ÔÈ·Ï ®±¨≤∞∞¨∞∞∞© È‡„ÂÂ‰ ¯ÊÁ‰‰ ÔÈ·˘ ˘¯Ù‰‰ — ≤∞∞¨∞∞∞ ‡Â‰
— ¯˙ÂÈ ÏÂ„‚ ˙ÂÈÓ‰ ÈÏÚ· ˙ÈÁ·Ó ‰Â˘‡¯‰ ˙Â¯˘Ù‡‰ Ï˘ ÈÁÎÂ‰ ÈÂÂ˘‰ ¨‰Ê ˙ÓÂÚÏ
Ì¯‚ÈÈ ‰·˘ ¨‰ÚÂ¯‚‰ ˙Â¯˘Ù‡‰ Ï˘ ÈÁÎÂ‰ ÈÂÂ˘‰ ¨˙ÂÈÓ‰ ÈÏÚ· ˙ÈÁ·Ó ∫¯È·Ò‡ Æ≤µ∞¨∞∞∞
ÏÚ ÏËÂÈ „ÒÙ‰‰Â ÔÂÚ¯ÈÙ–˙Ï„ÁÏ ÍÙ‰È˙ ‰¯·Á‰ ÆÒÙ‡ ‡Â‰ ¨∑∞∞¨∞∞∞ Ï˘ „ÒÙ‰ ‰¯·ÁÏ
‡Â‰ ‰·ÂË‰ ˙Â¯˘Ù‡‰ Ï˘ ÈÁÎÂ‰ ÈÂÂ˘‰ ¨‰Ê ˙ÓÂÚÏ Æ‰¯·Á‰ ÈÙÏÎ ˙ÂÚÈ·˙‰ ÈÏÚ·
˙ÂÏÚ‰ ÔÈ·Ï — µ∞• Ï˘ ˙Â¯È·Ò· ±¨µ∞∞¨∞∞∞ — ¯ÊÁ‰‰ ÔÈ· ˘¯Ù‰‰ ‰Ê ÔÎ˘ ¨≤µ∞¨∞∞∞
‰˙ÏÂÚÙ Í¯„ ˙‡ ˙ÂÁ‰Ï ¯ÂÓ‡˘ ‡Â‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ Ì‡ ¨ÔÎÏ Æ®±¨∞∞∞¨∞∞∞©
ÈÎ ‰‰ Æ˙ÈÏÈÏ˘‰ ÁÂÂ¯‰ ˙ÏÁÂ˙ ˙ÏÚ· ¨‰Â˘‡¯‰ ˙Â¯˘Ù‡· ¯ÂÁ·Ï ‰ÈÏÚ ÈÊ‡ ¨‰¯·Á‰ Ï˘
ÂÊ ‡È‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‰‡È˘Ó‰ ‰ÏÂÚÙ‰ Í¯„ Ì‰·˘ ÌÈ·ˆÓ ÌÈ¯¯ÂÚ˙Ó ¨ÔÎ

Æ‰¯·Á‰ Ï˘ ÌÈÁÂÂ¯· ˙Ú‚ÂÙ˘
Booth, supra note 4, at pp. 442– ∫Ï˘ÓÏ ¨Â‡¯ ¨˙ÂÚ˜˘‰ ¯ÂÊÈ· Ï˘ ÏÂÈˆ¯· ÔÂÈ„Ï µµ

ÆBooth Ï˘ ÁÂ˙È‰ ÏÚ ÒÒÂ·Ó ‰Ê ÚË˜· ÔÂÚÈË‰ Æ447
Ï˘ ÚÂˆ È˙˘ ÁÂÂ¯ ˙¯ˆÈÈÓ ‡ ‰¯·Á ∫‰ÏÈÚÂÓ ®ibid, at p. 443© ÚÈˆÓ Booth–˘ ‰Ó‚Â„‰ µ∂
Á˙ÙÏ ˙Ï˜Â˘ ‰¯·Á‰ Æ®ÌÈ„„È·È„ ˙˜ÂÏÁÂ ÔÂ‰ ÈÁÂÂ¯ ‰Ê ÏÏÎ·© ‰È˙ÂÈÓ ÈÏÚ·Ï µ•
‰ÈÁÂÂ¯ ˙‡ ÏÈ„‚‰ÏÂ ‰È˙Â‡ˆÂ‰ ˙‡ ÔÈË˜‰Ï ‰Ï ¯˘Ù‡È ¨ÁÏˆÈ Ì‡˘ ˘„Á ¯ÂˆÈÈ–Â˜
ÍÎ ¨¯ÂˆÈÈ· ÌÈ·ÂÎÈÚÏ ÌÂ¯‚È ˘„Á‰ ¯ÂˆÈÈ‰–Â˜Ï ¯·ÚÓ˘ ¥∞• Ï˘ ÔÂÎÈÒ ÌÈÈ˜ ÆÌÈÈ˙˘‰
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ÈÙÓ ˙ÂÈÓ‰ ÏÚ· ÏÚ Ô‚Ó ˙Â¯·Á ÌÈ¯˘Ú Ï˘ ˙ÂÈÓÓ ·Î¯ÂÓ‰ ˙ÂÚ˜˘‰ ˜È˙ ÈÎ ÌÈ„ÓÏÓ
˘ÂÏ˘ „Ú ÌÈÈ˙‡Ó· ‰Ú˜˘‰ µ∑Æ˙Â¯·Á‰ ˙Á‡ Ï˘ ‰ÂÏ˘Î· ÍÂ¯Î‰ ÈÙÈˆÙÒ‰ ÔÂÎÈÒ‰Ó ππ•
ÌÈÒÈÙ ˙Â„ÒÂÓ ÌÂÈÎ ÌÈÓÈÈ˜ ¨ÚÂ„ÈÎ µ∏ÆÔÈËÂÏÁÏ ÔÂÎÈÒ‰ ˙‡ ˙ÏË·Ó ˙Â¯·Á ˙Â‡Ó
ÏÚ·˘ ¯Â¯·˘ ÍÎ ¨˙ÈÒÁÈ ÏÂÊ· ·Á¯‰ ¯ÂÊÈ·‰ ˙‡ ‚È˘‰Ï ÌÈË˜ ÌÈÚÈ˜˘ÓÏ Ì‚ ÌÈ¯˘Ù‡Ó˘
Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡È‰ ‰¯·Á‰ ˙ÈÏÎ˙ Ì‡ ¨ÔÎÏ ÆÂÈ˙ÂÚ˜˘‰ ˙‡ ¯Ê·Ï ÛÈ„ÚÈ ÈÏÂÈˆ¯‰ ˙ÂÈÓ‰
ÈÙÈˆÙÒ‰ ÔÂÎÈÒ· ·˘Á˙‰Ï ÈÏ·Ó „˜Ù˙Ï ˙·ÈÈÁ ‡È‰ ÈÊ‡ ¨·ËÈ‰ ÌÈ¯ÊÂ·Ó‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘
∂∞ÆÌÏ˘ÂÓ ÔÙÂ‡· ‰Ê ÔÂÎÈÒÏ ÌÈÈÏ¯ËÈ ˙ÂÈÓ‰ ÈÏÚ· È¯‰˘ µπ¨˙¯¯ÂÚÓ ‰¯·Á‰ ˙ÏÂÚÙ˘
˙ÓÈÂÒÓ‰ ‰¯·Á‰˘ ‡Â‰ ¯ÊÂ·Ó ˙ÂÈÓ ÏÚ· Ï˘ Ò¯ËÈ‡‰˘ ¯˘Ù‡ ¨ÌÏÂÎÓ ÈÂˆÈ˜‰ ‰¯˜Ó·
˙Â¯Á‡‰ ˙Â¯·Á· Â˙Ú˜˘‰Ó ÂÈÁÂÂ¯˘ ÍÎ ¨ÛÚ· ˙Â¯Á˙‰ ˙‡ ÔÈË˜‰Ï ˙Ó–ÏÚ ¨˜¯ÂÙ˙
‰˙Â‡ ·ÈÈÁÓ ‰¯·Á‰ Ï˘ ÈÓˆÚ‰ Ò¯ËÈ‡‰ ¨‰Ê ˙ÓÂÚÏ ∂±ÆÂÏ„‚È ÂÏ˘ ˙ÂÚ˜˘‰‰ ˜È˙·˘
‰È‡ ‰¯·Á‰ ¨‰ÈÓ‰ ÏÚ·Ï „Â‚È· ÆÈ¯Ó‚Ï ‰Â˘ Í¯„· ÈÂÎÈÒ‰Â ÔÂÎÈÒ‰ ˙‡ ÏÂ˜˘Ï
Ï˘ ÌÂÈ‡ ‰È·‚Ï ‰ÂÂ‰Ó Â„ÈˆÏ ‰¯ÂÚÙ‰ ÌÂ‰˙‰ ¯˘‡· ¨ÔÎÂÒÓ‰ ÏÈ·˘· ‰ÎÈÏ‰Ï ˘Ù–˙ÂÂ˘

Æ‰˙Â„¯˘È‰ ÌˆÚ ÏÚ Ì‚ ÌÈ˙ÈÚÏÂ ‰ÈÁÂÂ¯ ÏÚ ˘ÓÓ
¯ÊÂ·Ó ÚÈ˜˘Ó ‡Â‰ ÈÒÂÙÈË‰ ‰ÈÓ‰ ÏÚ· ‰·˘ ¨˙È¯Â·Èˆ ‰¯·ÁÏ ÒÁÈ· ‰ÙÈ ‰Ê ÔÂÚÈË
˙ËÈÏ˘· ÔÈ‡˘ ˙ÂÈ¯Â·Èˆ ˙Â¯·ÁÂ© ˙ÂÈË¯Ù ˙Â¯·Á Ï˘ Ô¯˘˜‰· ˘˙ ÂÁÂÎ Í‡ ¨·ËÈ‰

                                            

Æ‰˜Â¯ÈÙÏ ÏÈ·ÂÈ Û‡ ¯·„‰ ÈÎ ¯˘Ù‡Â ¨¯ˆ˜‰ ÁÂÂËÏ ˜Â˘· ‰˜ÏÁ ˙‡ „·‡Ï ‰ÏÂÏÚ ‰¯·Á‰˘
Ï˘ ÌÈÈ˙˘‰ ‰ÈÁÂÂ¯˘ ÍÎ ¨˙ÂÏ˜˙ ‡ÏÏ ˘Á¯˙È ¯·ÚÓ‰˘ ∂∞• Ï˘ ÈÂÎÈÒ ÌÈÈ˜ ¨¯Á‡ „ˆÓ
ÌÂ˘Ó È‡„Î ÂÈ‰ ˘„Á‰ ¯ÂˆÈÈ‰–Â˜Ï ¯·ÚÓ‰ ¨ÏÏÂÎ ·Â˘ÈÁ· Æ≤∞• È„ÎÏ ÂÚÈ‚È ‰¯·Á‰
ÈÂÙˆ‰ È˙˘‰ ¯ÊÁ‰‰˘ ¯·˙ÒÓ Â· ÌÈÎÂ¯Î‰ ÔÂÎÈÒ‰Â ÈÂÎÈÒ‰ Ï˘ ÏÏÂÎ ·Â˘ÈÁ ¯Á‡Ï˘
ÈÎ ¯Â¯· ø¯·ÚÓ· ÔÈÈÂÚÓ ‰È‰È ÈÓ Æ®µ• Ï˘ ÈÁÎÂ ¯ÊÁ‰ ˙ÓÂÚÏ© ±≤• ‡Â‰ ÂÓÓ ‰‡ˆÂ˙Î
ÔÏÂÎÂ ¨˙Â·¯ ˙Â¯·Á Ï˘ ˙ÂÈÓ· ˜ÈÊÁÓ ‡Â‰ Ì‡ È¯‰˘ ¨¯·ÚÓ· ıÂÙÁÈ ¯ÊÂ·Ó ˙ÂÈÓ ÏÚ·
Ô‰ÈÁÂÂ¯ ˙‡ ÂÏÈ„‚È ˙Â¯·Á‰Ó ∂∞• ∫ÁÈÂÂ¯‰Ï „È˙Ú ‡Â‰ ¨ÔÂÎÈÒ‰ ˙·‰Â‡ ˙ÂÈÈ„Ó‰ ˙‡ ÂˆÓ‡È
˙ÂÚ˜˘‰‰ ˜È˙ Ï˘ ¯ÊÁ‰‰ ÁÓˆÈ ÚˆÂÓÓ·˘ ÍÎ ¨Â¯‚ÒÈÈÂ ÂÏ˘ÎÈÈ ˙Â¯·Á‰Ó ¥∞•–Â ¨≤∞•–·

Æ±≤•–Ï µ•–Ó ÂÏ˘
Burton G. Malkiel A Random Walk Down Wall Street (New York, 4th ed., ∫Â‡¯ µ∑
1985) 185–209; Meir Statman "How Many Stocks Make a Diversified

ÆPortfolio?" 22 J. Fin. & Quant. Anal. (1987) 353

James H. Lorie, Peter Dodd & Mary H. Kimpton The Stock Market: ∫Â‡¯ ¨˙ÂÈÙ‰Ï µ∏
ÆTheories and Evidence (Homewood, 2nd ed., 1985) 21–24

"matter ÂÈ‰ ·ËÈ‰ ¯ÊÂ·Ó ˙ÂÈÓ ÏÚ· Ï˘ ˙ÂÚ˜˘‰‰ ˜È˙· ˙Á‡ ‰¯·Á Ï˘ ˜Â¯ÈÙ ¨‰˘ÚÓÏ µπ
Daniel Fischel "The Business Judgment Rule and the ∫Â‡¯ Æof indifference"

ÆTrans Union Case" 40 Bus. Law. (1985) 1437, 1442
ÆÂÏÂÎ ˜Â˘· ÌÈ˘Á¯˙Ó‰ ÌÈÈÂÈ˘Ó Ú·Â ÂÏ ÌÈÙÂ˘Á Ì‰˘ „ÈÁÈ‰ ÔÂÎÈÒ‰ ∂∞

ÌÈ‡ ¨·ËÈ‰ ¯ÊÂ·Ó ˙ÂÚ˜˘‰ ˜È˙ ÏÏÎ–Í¯„· ÌÈ˜ÈÊÁÓ‰ ¨ÌÈÈ„ÒÂÓ ÌÈÚÈ˜˘Ó ¨Ï˘ÓÏ ¨ÍÎ ∂±
‰ÏÎÏÎ‰ Ï˘ ‰ÁÏˆ‰· Â‡ ÛÚ Ï˘ ‰ÁÏˆ‰· ‡Ï‡ ¨‰Â˙ ‰¯·Á Ï˘ ‰ÁÏˆ‰· ÌÈÈÈÂÚÓ
˙·ÂË Â‡ ÛÚ‰ ˙·ÂË ÔÈ·Ï ‰¯·Á‰ ˙·ÂË ÔÈ· ÌÈÒ¯ËÈ‡ „Â‚È ¯¯ÂÚ˙Ó˘ ÌÂ˜Ó ÏÎ· Æ‰ÏÂÎ
„Â‚È· ÏÂÚÙÏ — Ì‰Ï˘ ÌÈÈË¯Ù‰ ÌÈÒ¯ËÈ‡‰ ˙‡ÙÓ — ÌÈÏÂÏÚ Ì‰ ¨‰ÏÂÎ ‰ÏÎÏÎ‰

Æ‰¯·Á‰ ˙·ÂËÏ
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Æ‰¯·Á· ÈË¯Ù‰ Â˘ÂÎ¯Ó ÏÂ„‚ ˜ÏÁ ˜ÈÊÁÓ‰ ÔÁ·ÂÓ ‰ËÈÏ˘–˙˜Â·„ ÏÚ· ÌÈÈ˜ Ô‰·˘ ¨®‰Ï‰‰‰
˙Â‡ˆÂ˙‰ Ï˘ Ô‰È˙ÂÎÏ˘‰Ï ‰‰Â·‚‰ Â˙ÙÈ˘Á ˙‡ÙÓÂ Â˙Ú˜˘‰ ÊÂÎÈ¯ ˙ÓÁÓ˘ ÁÈ‰Ï ¯È·Ò
ÂÏ˘ ÌÈÒ¯ËÈ‡‰ ÔÈ· ¯ÚÙ‰ ÌˆÓËˆÈ˘ ÍÎ ¨¯È‰Ê ‰È‰È ÔÂÎÈÒÏ ÂÒÁÈ ¨‰¯·Á‰ Ï˘ ˙ÂÈÏÎÏÎ‰
¯Á‡ ‚ÂÒÓ ˘˘Á ¯¯ÂÚÓ ÔÂ¯Á‡‰ ‰¯˜Ó‰ ÌÏÂ‡ Æ˜„·‰ Ë·È‰· ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÈ·Ï
Ï˘ ÌÈÈË¯Ù‰ ÌÈÒ¯ËÈ‡Ï ‰¯È˙Ò· ÌÈ„ÓÂÚ Ì‰ ¯˘‡Î ˙‡ÊÂ ¨‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡· ‰ÚÈ‚ÙÏ

ÆÔÏ‰Ï ¯‡Â˙ÓÎ ¨‰ËÈÏ˘‰–˙˜Â·„ ÏÚ·

ÌÈÈË¯Ù ÌÈÒ¯ËÈ‡ ®·©

˙·È·ÒÓÂ ÌÈÈ„ÂÁÈÈ ÌÈ˙˘ÓÓ ¨ÌÈÈ˘È‡ ÌÈÓ¯Â‚Ó ˙ÚÙ˘ÂÓ ‰ÈÓ ÏÚ· Ï˘ ˙ÈË¯Ù‰ ˙ÂÏÈÚÈ‰
ÌÈÒ¯ËÈ‡‰ Í¯ÚÓ Ì‚ ÍÎ ¨‰ÊÓ ‰Ê ÌÈÂ˘ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÙÂˆ¯Ù˘ Ì˘Î ÆÂÏ˘ „Â˜Ù˙‰
ÂÈÁÂÂ¯ ˙‡˘‰· ˙„˜Ó˙Ó ˙‚‰Â‰ ˙ÈÏÎ˙‰ ¯˘‡Î ¨ÍÎÈÙÏ Æ˙È˘È‡‰ Ì˙ÁÂÂ¯ ˙¯Ê‚ Ì‰Ó˘
˙Â·ÈÒ‰ ¯˘˜‰Ó ˜˙ÂÓ· ‰„ÂÚÈÈ ˙‡ ˘ÓÓÏ ‰ÏÂÎÈ ‡È‰ ÔÈ‡ ¨‰Â˙ ‰¯·Á· ‰ÈÓ‰ ÏÚ· Ï˘

Æ‰ËÈÏ˘‰ ÏÚ· ˙ÈÁ·Ó ˙ÈË¯Ù‰ ˙ÂÏÈÚÈ‰ ˙„„Ó ÂÈÙ–ÏÚ˘ È„ÂÁÈÈ‰
Æ˙·–‰¯·Á· ‰ËÈÏ˘–˙ÂÈÓ· ‰˜ÈÊÁÓ Ì‡–‰¯·Á Æ˙Â¯·Á ÏÂÎ˘‡ ÂÁÈ‰ ¨‰Ó‚„‰ Ì˘Ï
— ÌÈ¯Á‡ ÌÈÒ¯ËÈ‡ Ì‚ ‰Ï ˘È ˙ÈÓÊ–Â· Í‡ ¨˙·‰ ˙ÁÏˆ‰· ÌÈÒ¯ËÈ‡ È‡„ÂÂ· ‰Ï ˘È ¨ÂÊÎÎ
Ï˘ ‰ÈˆÊÈÓÈËÙÂ‡Ï ÏÂÚÙÏ ‰ˆ¯˙ ‡È‰ ÆÌ‡–‰¯·ÁÎ È„ÂÁÈÈ‰ ‰·ˆÓÏ ÌÈ¯Â˘˜‰ — ÌÈÈË¯Ù
ÛÂÁ„˙˘ ÏÂ‰È ˙ÂÈÈ„Ó· ¯ÂÁ·Ï ‰ÈÂ˘Ú ‡È‰ ÍÎ Í¯ÂˆÏÂ ¨‰ÓˆÚ ÏÚ ˙ÏËÂ ‡È‰˘ ÔÂÎÈÒ‰
˙Ó¯· ÆÔÂÎÈÒÓ ˙ÂÚÓÈ‰Ï ÌÈ¯Á‡ ÌÈ˜ÏÁÂ ÌÈ‰Â·‚ ÌÈÂÎÈÒ ˙ÏÈËÏ ÏÂÎ˘‡‰Ó ÌÈ˜ÏÁ
˙Ó¯· Í‡ ¨‰¯·Á‰ Ï˘ ÈÁÎÂ‰ Í¯Ú‰ ˙‡ ‡È˘Ó ÌÈÂÎÈÒ‰ ˙‡ˆ˜‰ Ï˘ ‰Ê ÔÂÈÓ ¨Ì‡‰–‰¯·Á‰
ÁÂÎÓ ¨‰ÈÏÚ ˙È˘‰Ï ‰¯Á· Ì‡‰–‰¯·Á‰˘ ÔÂÎÈÒ‰˘ ¯˘Ù‡ ¨ÏÂÎ˘‡· ˙Â¯·Á‰Ó ˙Á‡ ÏÎ
Æ‰˙ÈÁ·Ó ˙È·ËÈÓ‰ ‰ÏÈÚÈ‰ ˙Â¯˘Ù‡Ï ˙ÈÒÁÈ È„Ó ÔË˜ Â‡ È„Ó ÏÂ„‚ ÂÈ‰ ¨‰· ‰˙ËÈÏ˘
Ì‡‰–‰¯·Á‰ ÂÓÎ ∫ÂÏÂÎ ÏÏÎ‰ ÏÚ „ÓÏÏ ‡Ï‡ ¨‡ˆÈ ÂÓˆÚ ÏÚ „ÓÏÏ ‡Ï ‰Ê ‰¯˜Ó ¨·Â˘Â
¯˘‡ ÌÈÂÒÓ È˘È‡ ·ˆÓ ÍÂ˙Ó ÏÚÂÙ ¨‰¯·Á ÏÎ· ¨‰ËÈÏ˘–˙ÈÈÓ ÏÚ· ÏÎ Ì‚ ÍÎ ¨ÏÂÎ˘‡·

Æ˙ÂÈÏÂÈˆ¯‰ ÂÈ˙ÂÙ„Ú‰ ˙‡ ÂÏ ·È˙ÎÓ
ÔÂÎÈÒÏ ÛÂ˘Á ¨Ï˘ÓÏ© ÌÈÂÒÓ ÔÙÂ‡· ‰ËÂÓ Ì‰Ï˘ ˙ÂÚ˜˘‰‰ ˜È˙˘ ˙ÂÈÓ ÈÏÚ· ˘È
˘È ª‰Â˙‰ ‰¯·Á· Ì˙Ú˜˘‰ ˙ÂÚˆÓ‡· Â˙Â‡ ÔÊ‡Ï ÔÎ–ÏÚ ÂˆÙÁÈ ¯˘‡Â ¨®ÔÈÙÈÏÁ‰ ¯Ú˘·˘
‰Â˙ ‰˘· ˙Â·¯ ˙ÂÒÎ‰ ÈÏÚ· ¨Ï˘ÓÏ© ÚˆÂÓÓ‰Ó ‰Â˘ ÈÏÎÏÎ‰ Ì·ˆÓ˘ ˙ÂÈÓ ÈÏÚ·
Ì˙ËÈÏ˘·˘ ‰¯·ÁÏ ·È˙Î‰Ï ÍÎ ·˜Ú ÌÈÏÂÏÚ ¯˘‡ ¨®‰Â·‚ ÒÓ ÌÂÏ˘˙Ó ÚÓÈ‰Ï ÌÈÈÈÂÚÓ‰
˙ÂÈË¯Ù ˙ÂÂÓ‡ Â‡ ˙ÂÈ˘È‡ ˙ÂÈÎ¯Ú ˙ÂÙ„Ú‰ ÈÏÚ· ˙ÂÈÓ ÈÏÚ· ˘È ª˙ÓÈÂÒÓ ˙Â‚‰˙‰
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˙ÂÚÂË ÌÈÈ˙˘‰ Æ„˜Ù˙Ï ‰¯ÂÓ‡ ‰¯·Á‰ ÂÚÓÏÂ ÂÓ˘·˘ Ì¯Â‚‰ Ì‰ ˙ÂÈÓ‰ ÈÏÚ· ‰ÈÙ–ÏÚ˘
‰¯˙È Æ„È‚‡˙· ÌÈ·¯ÂÚÓ‰ ÌÈÓ¯Â‚‰ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡‰Ó ˙ÓÏÚ˙Ó ‰¯·Á‰ Ï˘ ÂÊ ‰ÈÈ‡¯ ÈÎ
Ì˘Ï ÌÈÂ˘‰ ÌÈÓ¯Â‚‰ ÔÈ· È˘ÚÓ ‰ÏÂÚÙ–ÛÂ˙È˘ ÌÈÈ˜ ˙Â¯·Á Ï˘ ÌÂÈÓÂÈ‰ ÈÈÁ· ¨Ô˙Ú„Ï ¨ÂÊÓ
∂∂∫ÔÂ˘Ï ÂÊÂ ÆÌÈÓ¯Â‚‰Ó „Á‡ ÏÎ Ï˘ ÌÈÈ„ÂÁÈÈ‰ ÌÈÒ¯ËÈ‡Ï ¯·ÚÓ Û‡ ¨‰¯·Á‰ ˙Â¯ËÓ ÌÂ„È˜

 
"The heart of the matter may lie in recognizing that some
productive activities depend at least as much upon horizontal
relationships as vertical ones. Put differently, some kinds of
outcomes can only be achieved through joint effort – sometimes
the jointeffort of large numbers of people. If the activities and
inputs of those participants are adequately coordinated, their
collective output can be qualitatively different and vastly larger
than the sum of what each individual could produce separately.
Yettransaction costs and other market imperfections often make it
impossible to achieve the required coordination through
impersonal individual exchanges in markets or even through a set
of explicit contracts."

˙e‚Èˆ‰ ˙ÂÈÚ· Æ˜ÙÒÓ ÂÈ‡ ‚Èˆ‰ ˙ÈÈÚ· Ï˘ Ï„ÂÓ‰˘ ˙Â¯Â·Ò Ô‰ ¨ÍÎ˘ ÔÂÂÈÎÓ
— ÂÓˆÚ ÈÏÎÏÎ‰–ÈËÙ˘Ó‰ ÔÂ‚¯‡‰ ÌÏÂ‡ ¨˙È˜ÒÚ‰ ‰¯·Á‰ ˙¯‚ÒÓ· ÌÓÂ‡ ˙ÂÓÈÈ˜˙Ó

                                            

Margaret M. Blair & Lynn A. Stout "A Team Production Theory of ∫Â‡¯ ∂µ
Corporate Law" 85 Va. L. Rev. (1999) 247 (hereinafter: "A Theory") , reprinted in

¯ÂˆÈÈ Ï˘ ‡˘Â‰ ÏÚ ÔÂÈÊÂÙÓÈÒ ÌÈÈ˜˙‰ Ô¯Ó‡Ó ˙Â·˜Ú· Æ24 J. Corp. L. (1999) 751
Margaret M. ∫Â‡¯ ÆÔ‰Ï˘ ‰Ê�˙‰ ˙‡ ‰¯ˆ˜· ÌÈÈ˙˘‰ Â‚Èˆ‰ ‰·˘ ‰Ó„˜‰· Á˙Ù˘ ¨È˙ˆÂ·˜
Blair & Lynn A. Stout "Symposium: Team Production in Business

Organizations: Team Production in Business Organizations: An Introduction"

Æ24 J. of Corp. L. (1999) 743 (hereinafter: "Introduction")
ÆBlair & Stout, "A Theory", ibid, at p. 264 ∂∂
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ÌÈ„„ÂÓ˙Ó ˙Â¯·Á‰ ÈÈ„˘ ˙ÈÊÎ¯Ó‰ ‰È‚ÂÒ‰ ¨Ô˙Ú„Ï Æ˙Â¯Á‡ ˙ÂÈÚ· ¯Â˙ÙÏ „ÚÂ — ‰¯·Á‰
ÆÈ˙ˆÂ·˜ ¯ÂˆÈÈ Ï˘ ‰ÈÚ·‰ ‡È‰ ¨ÌÓÂÈ˜ ˙‡ ‰˜È„ˆÓ ¯˘‡Â ¨‰ÓÈÚ

∫ÌÈ¯·ËˆÓ ÌÈ‡˙ ‰˘ÂÏ˘ ÌÈÈ˜˙‰· È˙ˆÂ·˜Ï ÍÙ‰ ¯ÂˆÈÈ ÍÈÏ‰˙ ∂∑øÈ˙ˆÂ·˜ ¯ÂˆÈÈ Â‰Ó
ÌÂ˜Ó Æ„Á‡ Ì¯Â‚Ó ¯˙ÂÈ· Ô¯Â˜Ó˘ ¨˙ÂÓÂ˘˙ ‰ÓÎ Ï˘ ÂÈ„ÁÈ ÔˆÂ·È˜ ˘¯Â„ ¯ÂˆÈÈ‰ ÍÈÏ‰˙ ®±©
˘¯„ ‡Ï ¨„·Ï· „Á‡ Ì¯Â‚· Ô¯Â˜Ó — Ú„ÈÂ ÛÒÎ ¨ÔÓÊ ÔÂ‚Î — ˙ÂÈÂÈÁ‰ ˙ÂÓÂ˘˙‰ ÏÎ˘
˜ÏÁ ˙ÂÁÙÏ ®≤© Æ˙¯¯ÂÚ˙Ó ‰È‡ È˙ˆÂ·˜ ¯ÂˆÈÈ Ï˘ ‰ÈÚ·‰ ÔÎÏÂ ¨‰ˆÂ·˜ Ï˘ ‰ÏÂÚÙ–ÛÂ˙È˘
‰ˆÂ·˜Ï ÌÈÈ„ÂÁÈÈ ÌÈ‰ ¯ÂˆÈÈ‰ ÍÈÏ‰˙· ÚÈ˜˘‰Ï ÌÈ·ÈÈÁ ‰ˆÂ·˜‰ È¯·Á˘ ÌÈ·‡˘Ó‰Ó
‰Â·‚ Í¯Ú Ì‰Ï ˘È ‰ˆÂ·˜‰ ˙¯‚ÒÓ· Ì‰· ÌÈ˘Ó˙˘Ó ¯˘‡Î ∫ÂÈÈ‰„ ¨®"team specific"©
ÌÈÁÂÂ¯‰ ®≥© ÆÌÈ·‡˘Ó Ì˙Â‡· ¯˙ÂÈ· ·ÂË‰ ÈÙÂÏÁ‰ ˘ÂÓÈ˘Ï ˙ÈÒÁÈ È˙ÂÚÓ˘Ó ÔÙÂ‡·
Â‡ ÌÈÙ˙Â˘Ó ÌÈ‰ ®"the economic rent"© È˙ˆÂ·˜‰ ¯ÂˆÈÈ‰ ÍÈÏ‰˙Ó ‰‡ˆÂ˙Î ÌÈ¯ˆÂ‰
¯·Á Ï˘ Â˙ÏÂÚÙÏ ÌÈÁÂÂ¯· Â‰˘ÏÎ ÌÈÂÒÓ ˜ÏÁ ÒÁÈÈÏ ‰˘˜˘ ÍÎ ¨‰„¯Ù‰Ï ÌÈ˙È–È˙Ï·

Æ¯ÂˆÈÈ‰ ÍÈÏ‰˙· ‰Ù˙Â˘‰ ‰ˆÂ·˜· Â‰˘ÏÎ
¯ÂˆÈÈ‰ ÍÈÏ‰˙ ¨˙È˘‡¯ ∫ÂÏÏ‰ ÌÈ‡˙‰ ˙˘ÂÏ˘· ˙Â„ÓÂÚ ˙ÂÈ¯Â·Èˆ ˙ÂÈ˜ÒÚ ˙Â¯·Á
®‰ÓÂ„ÎÂ ÏÂ‰È ¨‰„Â·Ú ¨·ÂÁ ¨ÔÂ‰© ˙ÂÓÂ˘˙ ‰ÓÎ Ï˘ ÂÈ„ÁÈ ÔˆÂ·È˜ ˘¯Â„ ‰¯·Á‰ ˙¯‚ÒÓ·
ÈÙÎ ¨˙È˘ Æ®ÌÈÏ‰Ó ¨ÌÈ„·ÂÚ ¨·ÂÁ–˙Â¯‚‡ ÈÏÚ· ¨˙ÂÈÓ ÈÏÚ·© ÌÈÂ˘ ÌÈÓ¯Â‚· Ô¯Â˜Ó˘
Æ‰ˆÂ·˜Ï ÌÈÈ„ÂÁÈÈ ÌÈ‰ ‰¯·Á‰ ˙ÏÂÚÙ Ì˘Ï ÌÈ˘¯„‰ ÌÈ·‡˘Ó‰Ó ˜ÏÁ ¨ÏÈÚÏ È˙È‡¯‰˘
‰¯·Á· ÌÈÚÈ˜˘Ó ·ÂÁ‰Â ÔÂ‰‰ È˜ÙÒ˘ ÈÒÈÙ ÔÂ‰ ÂÏÈÙ‡ ¨Stout–Â Blair ÈÙ–ÏÚ ¨ÔÎ ÏÚ ¯˙È
„ÂÈˆ ˙˘ÈÎ¯ Ì˘Ï ¨Ï˘ÓÏ — ‰ÈÎ¯ˆÏ Â· ˙˘Ó˙˘Ó ‰¯·Á‰˘ ¯Á‡Ï ‰ˆÂ·˜Ï È„ÂÁÈÈÏ ÍÙ‰
ÏÚ ˙ÂÚÏ ‰„ÚÂ˘ Í¯„· ÌÈ˙ÈÚÏ ‰ÚÈ˜˘Ó ˙ÈÓÂ˜Ó‰ ‰ÏÈ‰˜‰ Ì‚ ¨„ÂÚÂ ˙‡Ê ÆÈ„ÂÁÈÈ
˜ÈÙ‰Ï È˙ˆÂ·˜‰ ¯ÂˆÈÈ‰ ÍÈÏ‰˙ ÏÁ‰˘Ó ¨ÛÂÒ·Ï Æ‰Â˙ ‰¯·Á Ï˘ ÌÈÈ„ÂÁÈÈ‰ ÌÈÎ¯ˆ‰
ÔÂ‰‰ È˜ÙÒÂ È˘Â‡‰ ÔÂ‰‰ È˜ÙÒ ‰Ê ÏÏÎ·Â ¨‰ˆÂ·˜· ÌÈ¯·Á‰ ÌÈÓ¯Â‚‰Ó „Á‡ ‡Ï Û‡ ¨ÌÈÁÂÂ¯

 ∂∏ÆÂÏ˘ Â˙Ú˜˘‰Ó ‡˜ÂÂ„ Ú·Â ‰¯·Á‰ ÈÁÂÂ¯ Ï˘ ÌÈÂÒÓ ˜ÏÁ ÈÎ ÁÈÎÂ‰Ï ÏÂÎÈ ¨ÈÒÈÙ‰
‰ˆÂ·˜‰ È¯·ÁÓ „Á‡ ÏÎ ∫˘ÓÓ Ï˘ È˘Â˜ ¯¯ÂÚÓ ¨¯ÂÓ‡‰ ÂÈÙÂ‡ ÏÏ‚· ¨È˙ˆÂ·˜‰ ¯ÂˆÈÈ‰
Â˙Ú˜˘‰ ÏÚ È·¯Ó‰ ¯ÊÁ‰‰ ˙‡ Ï·˜Ï ÏÂÎÈ Ì‰Ó „Á‡ ‡Ï Û‡ Í‡ ¨ÍÈÏ‰˙Ï Â˜ÏÁ ˙‡ Ì¯Â˙
ÔÈ· ‰ˆÂ·˜‰ Ï˘ ÌÈÁÂÂ¯‰ Â˜ÏÂÁÈ „ˆÈÎ ‰Ï‡˘‰ ˙¯¯ÂÚ˙Ó ÔÎÏ Æ‰ˆÂ·˜Ï ıÂÁÓ ¨ÈË¯Ù ÔÙÂ‡·
ÌÈ¯·Á‰ ÔÈ· ÁÂÂ¯‰ ˙‡ ˜ÏÁÏ ¯˘Ù‡–È‡ ¨·Î¯ÂÓÂ ÈÁ ˜ÒÚ ‰È‰˘ ¨˙È˜ÒÚ‰ ‰¯·Á· øÌÈ¯·Á‰
˙‡ ÚÂ·˜Ï ˙È˘ÚÓ ˙Â¯˘Ù‡ ÔÈ‡ ¯˘‡· ¨Ì‰Ó „Á‡ ÏÎ Ï˘ ˙ÈÒÁÈ‰ ‰ÓÂ¯˙‰ ˙„ÈÓÏ Ì‡˙‰·
ÍÈÏ‰˙· ÚÂ‚ÙÏ ÏÂÏÚ ¨„·ÚÈ„· Â‡ ‰ÏÈÁ˙ÎÏÓ ¨Ú·˜ÈÈ˘ ‰˜ÂÏÁ ÏÏÎ ÏÎ Æ‰ÓÂ¯˙‰ ˙„ÈÓ
‰˜ÂÏÁ ÏÏÎ ¨Ï˘ÓÏ — ‰ÏÈÁ˙ÎÏÓ Ú·˜ÈÈ˘ ÌÈÁÂÂ¯ Ï˘ ‰˜ÂÏÁ ÏÏÎ ∫È˙ˆÂ·˜‰ ¯ÂˆÈÈ‰

                                            

¯ÂˆÈÈ Ï˘ ‰ÈÚ·‰ ˙‡ Â¯˜Á˘ ÌÈÏÎÏÎ Ï˘ Ì˙„Â·Ú ÏÚ ˙ÂÎÓ˙ÒÓ Stout–Â Blair ∂∑
Armen A. Alchain & Harold Demsetz "Production, Information ∫Ì‰ÈÈ· ¨È˙ˆÂ·˜
Costs, and Economic Organization" 62 Am. Econ. Rev. (1972) 777; Bengt

Holmstrom "Moral Hazard in Teams" 13 Bell J. Econ. (1982) 324; Raghuram G.

Rajan & Luigi Zingales "Power in the Theory of a Firm" 113 Q. J. Econ. (1998)

Æ387
ÆBlair & Stout, "Introduction", supra note 65, at p. 745 ∫Â‡¯ ∂∏
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Ô˙ÈÈ ‰ÊÎ ÏÏÎ Æ®the free-rider problem© ˙ÂÏÈÙËÏÂ ÌÊÈÂË¯ÂÙÂ‡Ï ÌÂ¯‚Ï ÏÂÏÚ — ÈÂÈÂÂ˘
ÍÎ·Â — ·ÈÈÁ˙‰ ‰Ï ¯˘‡ ‰ÓÂ˘˙‰ ‡ÂÏÓ ˙‡ ‰¯·ÁÏ ¯È·Ú‰ÏÓ ˜ÓÁ˙‰Ï ¯·Á ÏÎÏ ıÈ¯Ó˙
ÌÈÁÂÂ¯· ÚÂ·˜‰ ˜ÏÁ‰ ˙‡ ˘¯Â„ ‡Â‰˘ ÍÂ˙ — ‰Ú˜˘‰· ÔÂÎÒÈÁ‰ ˙‡ È˘È‡ ÔÙÂ‡· ÁÈÂÂ¯È
Â¯Á·È Ì‡ ¨‡ÒÈ‚ Í„È‡Ó ∂πÆ®shirking© ‰ÏÈÁ˙ÎÏÓ Ú·˜˘ ‰˜ÂÏÁ‰ ÏÏÎ ÈÙ–ÏÚ ÂÏ ÁË·ÂÓ‰
ÌÈÏÂÏÚ Ì‰ ¨Ì˙¯ÈˆÈ ¯Á‡Ï ¨„·ÚÈ„· ˜¯ ÌÈÁÂÂ¯‰ ˙˜ÂÏÁ Í¯„ ÏÚ Ì‰ÈÈ· ËÈÏÁ‰Ï ÌÈ¯·Á‰
‰È‰ È˙ˆÂ·˜‰ ıÓ‡Ó· Â˜ÏÁ˘ ÔÂÂÈÎÓ ¯˙ÂÈ ÚÈ‚Ó ÈÓÏ ‰Ï‡˘· ÌÈÎÂÒÎÒÏÂ ÌÈÁÂÎÈÂÂÏ ÚÏ˜È‰Ï
È˘Â˜‰ ‰Ê ∑∞Æ‰· ˙ÂÚ‚ÂÙÂ ‰¯·ÁÏ ˙ÂÎÂÒÓ ˙ÂÈÂ¯˘Ù‡‰ È˙˘ Æ®rent-seeking© ¯˙ÂÈ ÏÂ„‚
¯ÂˆÈÈ Ï˘ ÍÈÏ‰˙· ˜ÒÂÚ‰ È¯ÁÒÓ ˜ÒÚ Ï˘ Â„Â˜Ù˙· — Stout–Â Blair ˙Ú„Ï — ÈÊÎ¯Ó‰

Æ‰Ê È˘Â˜Ï ¯È·Ò ‰ÚÓ ˙˙Ï ‡Â‰ ˙Â¯·Á‰ ÈÈ„ Ï˘ ÈÊÎ¯Ó‰ Ì„ÚÈÂ ¨È˙ˆÂ·˜
˜¯ ‡Ï ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ‰ÙÈ„ÚÓ‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ÈÈÈÚ· ‰ÓÂ„
¯ÂˆÈÈ‰ ÍÈÏ‰˙˘ ˙Â˘˘Á‰ ˙‡ ˙˘˘‡ÓÂ ‰ÙÈ¯ÁÓ ¨‰ÓÈˆÚÓ Û‡ ‡Ï‡ ¨‰ÓÈ˘Ó· ˙„ÓÂÚ ‰È‡˘
ÍÈÏ‰˙Ï ˙ÈÂÈÁ Ì‰Ó „Á‡ ÏÎ Ï˘ ‰Ú˜˘‰‰˘ Û‡ Æ‰ˆÂ·˜‰ È¯·Á ¯‡˘ Ïˆ‡ ¯¯ÂÚÓ È˙ˆÂ·˜‰
˙Â˘ÚÏ Ì‰Ï ¯˘Ù‡Ó ÂÈ‡˘ ‰ÁÓ˙Ó ÈÙÂ‡ ÌÈ˙ÈÚÏ ˙Â‡˘Â Ì‰È˙ÂÚ˜˘‰˘ Û‡Â ¨¯ÂˆÈÈ‰
ÂÈ‰ ¯ÂˆÈÈ‰ ÍÈÏ‰˙ ÆÌ‰Ï˘ ÌÈÒ¯ËÈ‡‰Ó ÌÏÚ˙Ó ‚‰Â‰ ÔÈ„‰ ¨‰Ú˜˘‰· ¯Á‡ ¯È·Ò ˘ÂÓÈ˘
Ì‰ ÂÏ˘ ÌÈÈ˘È‡‰ ÌÈÒ¯ËÈ‡‰Â ¨‰ˆÂ·˜‰ È¯·ÁÓ „Á‡ È„ÈÏ ‰¯ÂÒÓ Â· ‰ËÈÏ˘‰ Í‡ ¨È˙ˆÂ·˜

Æ‰ˆÂ·˜‰ Ï˘ ‰˙ÏÂÚÙ ˙ÈÏÎ˙ ˙‡ ÌÈ¯È„‚Ó‰ ‰Ï‡
˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ· ‰¯·Á‰ ÈÁÂÂ¯ ˙˜ÂÏÁ· ˙ÂÚ‚Â‰ ˙Â·¯‰ ˙ÂËÏÁ‰‰ ÍÎÓ ‰‡ˆÂ˙Î
·Ï· ˙„ÓÂÚ ÌÈÁÂÂ¯‰ ˙˜ÂÏÁ ¨ÏÈÚÏ ¯·ÒÂ‰˘ ÈÙÎ Æ˙ÂÈÓ‰ ÈÏÚ· ˙·ÂËÏ ˙ÂËÂÓ ˙ÂÈ‰
˙‡ ÌÈ·ÈÎ¯Ó‰ ÌÈÊÂÁ‰ ÏÎÏ ÒÁÈ· ÌÈÂe‚Ó „Â˜Ù˙ È¯˘˜‰· ˙˘Á¯˙Ó ‡È‰ ∫ÈˆÂ·È˜‰ ıÓ‡Ó‰
ÈÈ„· ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ¯Â¯· ÍÎÈÙÏ Æ‰ˆÂ·˜Î ˙Â‚¯‡˙‰‰ ˙·ÈÒ ‡È‰Â ¨˙ÈÊÂÁ‰ ˙Ú˜Ù‰
ÔÂˆ¯–˙ÚÈ·˘Ó ‰È‡ ¨˙ÂÈË¯Ù ˙ÂÙ„Ú‰Ï ‰ÏÂÎ ‰ˆÂ·˜‰ Ï˘ ‰ÏÂÚÙ‰ ˙‡ ˙„·Ú˘Ó‰ ¨˙Â¯·Á‰

Æ‰ÓˆÚ ‰ˆÂ·˜‰ Ï˘ ˙ÈÙ¯ˆÓ‰ ˙Â‡¯‰–˙„Â˜Ó

˙ÂÈÙÂÒ ˙Â˜ÒÚ Æ¥

Ô‰Ó ‰‡ˆÂ˙Î˘ ˙Â˜ÒÚ· „ÁÂÈÓ· ËÏÂ· ‰¯·Á‰ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ÌÈÒ¯ËÈ‡‰ „Â‚È
È˙˘ ÔÈ· ‚ÂÊÈÓ ˙Úˆ‰ ¨Ï˘ÓÏ ¨ÂÁÈ‰ Æ‰¯·Á· Ì˙Ú˜˘‰Ó ˙‡ˆÏ ÌÈ„È˙Ú ˙ÂÈÓ‰ ÈÏÚ·
˙‡ ÂÏ˜˘È ˙˘Î¯‰ ‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· ÆÌÈÓÂÊÓ ‡È‰ ‰· ˙ÓÏÂ˘Ó‰ ‰¯ÂÓ˙‰˘ ˙Â¯·Á

                                            

ª‰¯·ÁÏ ˙ÂÁ ¯ˆÂÓ ˜ÙÒÈ ˜ÀtÃÒ ªÂˆ¯Ó ‡ÂÏÓ ˙‡ ‰„Â·Ú· ÚÈ˜˘‰ÏÓ ˜ÓÁ˙È „·ÂÚ ¨Ï˘ÓÏ ∂π
ÌÈÚ·Â‰ ÌÈÈ˘È‡‰ ˙ÂÂ¯˙È‰ ‡ÂÏÓ ˙‡ ÛÂ¯‚È ‰Ï‡Ó „Á‡ ÏÎ ÆÂ˙Î‡ÏÓ· Ï˘¯˙È Ï‰Ó
˙ÂÈÂÏÚ· ÍÂÒÁÈ ¨‰„Â·Ú‰ ÔÓÊ· ˘·–˘˘ ˜Á˘ÓÓ ‰‰ÈÈ ¨‰Ó‡˙‰·© È·ËÈÓ–˙˙‰ Â„Â˜Ù˙Ó
Ï·˜È˘ ¯ÊÁ‰‰ Í‡ ¨®¯Á‡ ‰„Â·Ú ÌÂ˜Ó· ˙ÙÒÂ ‰¯˘Ó ÂÓˆÚ ÏÚ Ï·˜È ¨¯ˆÂÓ‰ Ï˘ ¯ÂˆÈÈ‰
¨‰¯·Á· ‰ÚÈ‚Ù‰ Ï˘ ¨ÏÏÎ–Í¯„· ¯ÈÚÊ‰ ¨ÈÒÁÈ‰ ˜ÏÁ· ˜¯ ‡Ï‡© ˜ÊÈÈ ‡Ï ‰¯·Á‰Ó

Æ®‰ÓÓ Â˙ÚÈ·˙ Í¯Ú ÏÚ ÚÈÙ˘È˘
ÆBlair & Stout, "Introduction", supra note 65, at p. 745 ∫Â‡¯ ∑∞
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˙¯ÂÓ˙ ÂÏ·˜È˘ ‰¯ÂÓ˙‰ ‰·Â‚ Ï˘ ˙È„ÚÏ·‰ ‰·ÈË˜ÙÒ¯Ù‰ ÍÂ˙Ó ‰˜ÒÚ‰ ÏÚ Ì˙·Â‚˙
¯·Î Ì‰ ¯˘‡· ¨‰˜ÒÚ‰ ¯Á‡Ï ‰¯·Á‰ Ï˘ ‰„È˙Ú ˙Ï‡˘Ï ÔÈËÂÏÁÏ ÌÈ˘È„‡ Ì‰ ÆÌ‰È˙ÂÈÓ
˙ÂÈÓ‰ ÈÏÚ·Ï ‰¯ÂÓ˙‰ ‰·Â‚ Ì‰·˘ ÌÈ·ˆÓ ÂÎ˙ÈÈ ÌÏÂ‡ Æ˙Ú ‰˙Â‡· ‰· ÌÈÚ˜˘ÂÓ ÂÈ‰È ‡Ï
˙ÂÏÈÚÈ‰ „ÚÈÏ ˙„‚ÂÓ ‰È‰˙ ‰ÓˆÚ ‰˜ÒÚ‰ ÔÎ–ÈÙ–ÏÚ–Û‡Â Ì˙Ú˜˘‰Ó Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘È
˙‡ ˙Â¯Ù˘Ó˘ ˙ÂËÏÁ‰ ÛÈ„Ú‰Ï ÌÈÏÂÏÚ ˙ÂÈÓ‰ ÈÏÚ· ‰ÊÎ ·ˆÓ· Æ‰ÙÂ‚ ‰¯·Á‰ Ï˘

Æ‰¯·Á‰ ˙ÂÏÈÚÈ· ‰ÚÈ‚Ù ¯ÈÁÓ· Ì‚ Ì‰Ï˘ ˙ÈË¯Ù‰ ˙ÂÏÈÚÈ‰
¯˘ÂÚ‰ Ô˙¯‚ÒÓ·˘ ‰ËÈÏ˘ ˙¯·Ú‰Ï ˙Â˜ÒÚ· ÌÈÓÈÈ˜˙Ó ‰Ï‡ ÌÈ·ˆÓ ¨ÈÏÏÎ ÔÙÂ‡·
˙¯·Ú‰Ï ∑±¨ÏÈÚÏ È˙È‡¯‰˘ ÈÙÎ ÆÌÈÂ˘‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ· ˘„ÁÓ ‰ˆ˜ÂÓ ‰¯·Á· ÌÈÈ˜‰
˙ÂÚÈ·˙‰ ÈÏÚ· Ï˘ Ì˙Â‡¯–˙„Â˜Ó ˙ÂÈÏÈÏ˘ ˙ÂÚÙ˘‰ ˙ÂÈ‰Ï ˙ÂÏÂÏÚ ‰¯·Á· ‰ËÈÏ˘
˜Ï„ ˙ÂÂ‰Ï ÌÈÏÂÏÚ ‰Ï‡ ˙ÂˆÂ·˜ ÏÚ ÌÈ˙˘ÂÓ˘ ÌÈ„ÒÙ‰‰ Æ‰¯·Á‰ ÈÙÏÎ ˙ÂÂ˘‰ ˙ÂÈÊÂÁ‰
ÏÚ·Ï ˙ÈÒÁÈ© ‰· ˙ÂÁ ˘Ó˙˘Ó Ï˘ ÌÈÈ„ÈÏ ‰¯·Á· ‰ËÈÏ˘‰ ˙‡ ¯È·Ú˙˘ ‰˜ÒÚ Ï˘ ÚÈÓ
ÌÂ˘Ó È·ËÈÓ–˙˙‰ ËÏ˙˘ÓÏ ¯ÂÎÓÏ Â˙Â‡ÈÈ ÌÈ¯ÎÂÓ‰ ˙ÂÈÓ‰ ÈÏÚ· ∫®Ì„Â˜‰ ‰ËÈÏ˘‰
Û‡ ¨‰ÈÓ¯Ù‰ ˙‡ ÌÏ˘Ï ÌÈÎÒÈ ˘ÎÂ¯‰ ÂÏÈ‡Â ª‰¯·Á‰Ó ˙ÈÙÂÒ Â˜˙˙ÈÂ ‰ÈÓ¯Ù ÂÏ·˜È˘
ÂÏ ˙¯ˆÂÈ ‰ËÈÏ˘‰ ˙˘ÈÎ¯˘ ÌÂ˘Ó ¨˙ÂÁ ˙ÂÈ‰Ï „È˙Ú ‰¯·Á‰ ÈÒÎ· ÂÏ˘ ˘ÂÓÈ˘‰˘

Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÔÂ·˘Á–ÏÚ ¯˘ÂÚ ÛÂ¯‚Ï ˙ÂÓ„Ê‰
˙ÈÊÎ¯Ó ‰·ÈÒ ‰È‡ ÌÈÏ‰˜‰ ÔÈ· ¯˘ÂÚ‰ Ï˘ ˘„ÁÓ ‰‡ˆ˜‰˘ ¯Â·Ò˘ ÈÓ Ì‚
˙ÈÏÎ˙‰ ÈÙ–ÏÚ ∫‡·‰ ˘˘Á‰ ˙‡ „È–¯Á‡ÏÎ ¯ÂËÙÏ ÏÂÎÈ ÂÈ‡ ˙Â¯·Á ÏÚ ˙ÂÈÂËÏ˙˘‰Ï
ÚÈÓ‰ ÆÈÊÊÂ· Í‡ ˙ÂÁ ˘Ó˙˘Ó È„ÈÏ ‰¯·Á· ‰ËÈÏ˘ Ï˘ ‰¯·Ú‰ Úˆ·˙‰Ï ‰ÏÂÎÈ ˙‚‰Â‰
Ï˘ ‰ÊÈÊ·‰ ˙ÏÂÎÈÏ ‰‡ÂÂ˘‰· ‰ËÈÏ˘‰ ˘ÎÂ¯ Ï˘ ˙¯ÙÂ˘Ó‰ ‰ÊÈÊ·‰ ˙ÏÂÎÈ ‡Â‰ ÂÊÎ ‰˜ÒÚÏ
˙ÈÒÁÈ ÌÈ¯ÂˆÚÓ ¯ÒÁ ˘ÎÂ¯‰© È˘È‡ ÈÙÂ‡Ó Ô‰ ÚÂ·Ï ÌÈÏÂÎÈ ÌÈÈ˘‰ ÔÈ· ÌÈÏ„·‰‰ Æ¯ÎÂÓ‰
˙Â¯Á‡ ˙Â·ÈÒÓ Ô‰ ¨®‰¯·Á‰ Ï˘ ‰¯Á˙Ó ÂÈ‰ ˘ÎÂ¯‰© ˙ÂÈ¯ÁÒÓ ˙Â·ÈÒÓ Ô‰ ¨®¯ÎÂÓÏ
ÔÎÏÂ ‰¯·Á‰ ÈÙÏÎ ˙ÂÈÊÂÁ‰ ˙ÂÚÈ·˙‰ ÈÏÚ·Ó ÈÓ ÌÚ ‰·¯N ÈÒÁÈ Á˙ÈÙ ¯ÎÂÓ‰ ¨Ï˘ÓÏ©
‰¯·Á‰ Ï˘ ÌÈ¯Á‡ ÌÈ‚¯Â‡Â ‰¯·Á‰ ˙Ï‰‰ Ì‡ ¨˙¯Á‡ Â‡ ÍÎ Æ®Ì‰· ÚÂ‚ÙÏ ‰˘˜˙Ó
ÈÊ‡ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡· ˙Â·˘Á˙‰ ÍÂ˙Ó ˜¯ ‰˘ÈÎ¯‰ ˙Úˆ‰ ÏÚ ·È‚‰Ï ÌÈ¯ÂÓ‡
ÈÏÚ· Ï˘ Ì˙Â‡¯–˙„Â˜Ó È¯‰˘ ¨˙ÂÈÊÊÂ·‰ ÌÈÈ„ÈÏ ‰ËÈÏ˘‰ ˙¯·Ú‰ ˙‡ Ì„˜Ï Ì‰ÈÏÚ ‰·ÂÁ
¨ÔÎ ÈÎ ‰‰ Æ‰„ÈÁÈ‰ Ì˙‚‡„ ‡È‰ ‰· ‰¯ÂÓ˙‰ ÔÎÏÂ ¨˙ÈÙÂÒ ‰˜ÒÚ ÂÊ ÌÈ¯ÎÂÓ‰ ˙ÂÈÓ‰
‰ËÈÏ˘‰ ÈÏÚ· Ï˘ Ì˙ÂÎÈ‡Ï ÒÁÈ· ¢˙È˙Á˙Ï ıÂ¯ÈÓ¢ Ì„˜Ï ‰ÏÂÏÚ ˙‚‰Â‰ ˙ÈÏÎ˙‰

Æ˙Â¯·Á·

                                            

Æ≤· ˜¯Ù–˙˙ ÏÈÚÏ ∑±
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‚Èˆ‰ ˙ÈÈÚ·Â ÏÚ‰–„ÚÈ ∫„ ˜¯Ù

¨˙ÂÈ·ËÈÓ ˙ÂÈÏÎÏÎ‰ ‰È˙Â‡ˆÂ˙ Ì‡ ø˙Ï˘ÂÎ Â‡ ˙ÁÏˆÂÓ ‰È‰ ‰¯·Á Ì‡ Ú·˜ÈÈ „ˆÈÎ
„„Ó ˘¯„ øÌÈÈÊÊÂ· Â‡ ÌÈÓ‡ ‰ÈÏ‰Ó Ì‡ ø˙ÂÈÏÙÂ¯ËÒË˜ Â‡ ˙ÂÚˆÂÓÓ ¨˙ÂÁ·Â˘Ó
Ï˘ ÂÎÂ˙ ÏÚ Ì‰ÈÈ· ÌÈÎÒ‰Ï ‡Ï ÌÈÏÂÏÚ ÌÈÂ˘ ÌÈÙÈ˜˘Ó Æ‰Ï‡ ˙ÂÎ¯Ú‰ Â˘ÚÈÈ ÂÈÙ–ÏÚ˘
ÌÏÂÚ ¨˙ÂÈÂÙÈ„Ú‰ È¯„Ò ¨ÌÈÒ¯ËÈ‡‰ ˙‡ Û˜˘Ó‰ „„Ó ¯ÁÂ· „Á‡ ÏÎ ∑≤ÆÈÂ‡¯‰ „„Ó‰

ÆÂÏ˘ ÌÏÂÚ‰–˙ÂÙ˜˘‰Â ÌÈÈÁ‰–ÔÂÈÒ ¨È˙¯·Á‰–ÈÏÎÏÎ‰ „ÓÚÓ‰ ¨ÌÈÎ¯Ú‰
ÔÂ˙ ‰¯˜Ó· ˙ÂÈÏÈÏÙÂ ˙ÂÈÁ¯Ê‡ ˙ÂÓ¯Â Ï˘ ÔÓÂ˘ÈÈ Æ˙Â‡„Â ˜˜ÂÊ ËÙ˘Ó‰ ÌÏÂÚ ÌÏÂ‡
˜¯ ∫˙Â¯·Á‰ ÈÈ„· Ì‚ ÍÎ ÆÔ˙ÏÂÁ˙ Ú·˜È˙ ‰ÁÂÎÓ˘ ˙Î˙ÂÁ ‰„ÈÓ–˙Ó‡ Ï˘ ‰ÓÂÈ˜· ÈÂÏ˙
ÈÂ‡¯ ÔÈ· ÔÈÁ·˙ ¯˘‡ — ¯Â¯·Â „Á ÌÈÓ–˙˘¯Ù Â˜ — ˙ÓÎÒÂÓ ‰„ÈÓ–˙Ó‡ ıÓÂ‡˙ Ì‡
Ï˘Â ˙Â¯·Á Ï˘ Ô„Â˜Ù˙ ˙‡ ¨˙È·ÈËÓ¯Â ‰ÈÁ·Ó ¨ÍÈ¯Ú‰Ï Ô˙È ‰È‰È ¨ÈÂ‡¯–È˙Ï·Ï
˙·ÂÁ ˙‡ Â¯Ù‰ Â‡ ‰¯Â˘Î ÂÏÚÙ ‰¯˘Ó‰–È‡˘Â Ì‡ Ú·˜ÈÈ „„Ó‰ ÈÙ–ÏÚ ÆÔ‰· ‰¯˘Ó–È‡˘Â
˙·ÂË¢ ÔÂ‚Î — ÔÈ„· ÌÈÁÂÂ¯‰ ÌÈÁÂ˙ÙÂ ÌÈ˘ÈÓ‚ ÌÈÁÂÓ ÂÚËÈÈ ÂÁÂÎÓ ÆÌ‰Ï˘ ˙Â‚‰˙‰‰
˜¯ Ï·‚ÂÓ ÂÈ‡ „„Ó‰ Ï˘ ÂÎ¯Ú Æ¯„‚ÂÓ ÔÎÂ˙ — ¢˙ÂÏÈÚÈ¢ Â‡ ¢˙ÂÈ‚‰¢ ¨¢ÁÂÙÈ˜¢ ¨¢‰¯·Á‰
˘Ó˘Ï — ¯˜ÈÚ·Â — Ì‚ ¯ÂÓ‡ ‡Ï‡ ¨®¯ÙÂ‰ Â‡ ÔÈ„‰ ¯Ó˘ Ì‡© ‰˘ÚÓ ¯Á‡Ï˘ ‰Î¯Ú‰Ï

Æ‰ÏÈÁ˙ÎÏÓ ‰ÈÂ‡¯‰ ‰ÏÂÚÙ‰ Í¯„Ï ‰ÈÁ‰
Ï˘ Ô˙ÏÂÚÙ ˙ÈÏÎ˙Ï ÒÁÈ· ‰Ó¯Â ˙ÚÈ·˜ Ï˘ ‰˙Â·È˘Á ˙‡ ˙Â‡¯Ï ˘È ‰Ê Ú˜¯ ÏÚ
˙‡ ¨‰˙Â‡ ÍÈ¯Ú‰Ï ÌÈ¯ÂÓ‡ ÏÎ‰ ÂÈÙ–ÏÚ˘ ÌÎÒÂÓ‰ „„Ó‰ ‡È‰ ‰¯·Á‰ ˙ÈÏÎ˙ Æ˙Â¯·Á
‰Î¯Ú‰‰ Í¯„Ï ¯˘‡· ˙È˘È‡ ‰Ù˜˘‰· ˜ÈÊÁ‰Ï ÏÂÎÈ „Á‡ ÏÎ ∑≥Æ‰ÈÚÂˆÈ· ˙‡Â ‰ÈÏ‰Ó
˙ÈÏÎ˙Ï ÒÁÈ· ˙ÈËÙ˘Ó‰ ‰ËÈ˘· ‰ÚÂ·˜‰ ‰„ÈÓ‰–˙Ó‡ Í‡ ¨˙ÂÈ˜ÒÚ ˙Â¯·Á Ï˘ ‰ÈÂ‡¯‰
‰¯·Á‰ ˙ÏÂÚÙÏ ¯˘‡· ˙ÂÈÙÈˆ ˘Â·È‚ Ì˘Ï ÌÏÂÎÏ Û˙Â˘Ó ‰ÎÓ ˘Ó˘Ï ‰¯ÂÓ‡ ‰¯·Á‰

Æ„·ÚÈ„· ‰ÏÚÂÙ ˙Î¯Ú‰ Ì˘ÏÂ ‰˙ÂÏÈÚÙ ÏÚ ÁÂ˜ÈÙÂ ‰¯˜· Ì˘Ï ¨‰ÏÈÁ˙ÎÏÓ
‰¯·Á‰ ˙ÈÏÎ˙ Ï˘ ˙ÈÊÎ¯Ó ‰ÂÎ˙˘ ‰ÓÂ„ ∑¥ø‰„ÈÓ‰–˙Ó‡ ˙Î¯Ú‰Ï ‰„ÈÓ‰–˙Ó‡ È‰Ó

                                            

Ï˘ ‰ÈÚÂˆÈ· ˙‡ ‰Â˘ ÔÙÂ‡· ÂÎÈ¯ÚÈ Ì„‡ ˙ÂÈÂÎÊ ÈÏÈÚÙÂ ‰ÏÎÏÎÏ ÌÈ¯ÂÒÙÂ¯Ù ∫Ï˘ÓÏ ∑≤
ÈÓÂ‰–‡Ï ˘ÂÓÈ˘ ÔÈ·Ï ÌÈ‚ÏÙÂÓ‰ ‰ÈÁÂÂ¯ ÔÈ· ÌÈ¯˘˜Ó‰ ˘È˘© Nike Ë¯ÂÙÒ‰ È¯ˆÂÓ ˙¯·Á
˙ÂÈ‰Ï ÏÂÏÚ ÒËÈÈ‚ ÏÈ· Ï˘ ÂÏÚÂÙ ª®È˘ÈÏ˘‰ ÌÏÂÚ‰ ˙ÂÈ„Ó· ÏÂÊ ‰„Â·Ú ÁÂÎ· ‰¯Â‡ÎÏ
ÏÚ ˙„˜ÙÂÓ‰ ˙È‡˜È¯Ó‡‰ ˙Â˘¯‰ ÔÈ·Ï ËÙÂÒÂ¯˜ÈÓ· ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ˙˜ÂÏÁÓ· ÈÂ˘

Æ˙Â¯Á˙‰ „Â„ÈÚ
Ï˘ ‰ÊÏ ÏÈ·˜Ó „È˜Ù˙ ÌÈ˜ÒÚ‰ ÌÏÂÚ È·‚Ï ˙‡ÏÓÓ ‰¯·Á‰ ˙ÈÏÎ˙ ÈÎ Ú·Â˜ Jensen ∑≥
Michael C. Jensen "Value Maximization, ∫Â‡¯ ÆÌÈ‡ÙÂ¯‰ È·‚Ï ÒË¯˜ÂÙÈ‰ ˙ÚÂ·˘
Stakeholder Theory, and the Corporate Objective Function" 14 J. of Applied

ÆCorporate Finance (2001) 8, 9
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ÌÈËÙ˘ ‰¯˘Ó–È‡˘Â Ï˘Â ˙Â¯·Á Ï˘ ÌÈÚÂˆÈ·‰ Ì‡ Æ˙Â„ÁÂ ˙ÂÙÈ˜˘ ‡È‰ ˙˘˜Â·Ó‰
ÌÈÏ·˜Ó ÌÈ‡ ‰¯·Á‰ ÈÏ‰Ó ¨˙ÂÈÂÚÓ˘Ó–˙·¯Â ‰ÓÂÓÚ ¨˙ÏÙ¯ÂÚÓ ‰„ÈÓ–˙Ó‡ ˙ÂÚˆÓ‡·
¨‰Ê ˙ÓÂÚÏ Æ˙Ó‚Ù Ì˙ÏÂÚÙ ˙‡ ¯˜·Ï ÌÈ¯Á‡ Ï˘ ®‰˜„ˆ‰‰ Ì‚Â© ˙ÏÂÎÈ‰Â ¨˘ÓÓ Ï˘ ‰ÈÁ‰
„Â‡Ó ˙˜ÊÁ˙Ó ¨ÈÚÓ˘Ó–„ÁÂ ÌÂ˘ÈÈÏ Ï˜ ¨¯Â¯· ÂÈ‰ ‰¯·Á‰ ˙ÈÏÎ˙· ÚÂ·˜‰ Ë¯„ËÒ‰ Ì‡
Ì‰ÈÏÚ ‰¯˜·Â ÁÂ˜ÈÙ Ï˘ ‰Î‡ÏÓ‰ Ì‚ ÆË¯„ËÒ‰ ÈÙ–ÏÚ ÂÏÚÙÈ ÈÎ ‰¯˘Ó‰–È‡˘ÂÓ ‰ÚÈ·˙‰
ÈÈ„ ˙‡ ‰‡Â¯˘ ÈÓÏ ˙ÈÂÈÁ ‰¯·Á‰ ˙ÈÏÎ˙ Ï˘ ÂÊ ‰ÂÎ˙ Æ‰ËÂ˘ÙÂ ˙ÈÒÁÈ ‰Ï˜ ˙È˘Ú

Æ‚Èˆ‰ ˙ÈÈÚ· Ï˘ ‰ÓÊÈ¯ÙÏ „Ú·Ó ˙Â¯·Á‰
ÌÈ˘¯„˘ ÌÈ˙˘Ó‰ ¯ÙÒÓ· ‰·¯ ‰„ÈÓ· ˙ÂÈÂÏ˙ ‰„ÈÓ–˙Ó‡ Ï˘ ‰˙Â„ÁÂ ‰˙ÂÙÈ˜˘
˙ÓÂÚÏ ÆÌÂ˘ÈÈÏ ˙ÈÒÁÈ ‰Ï˜ ‰È‰ „ÈÁÈ ‰˙˘Ó· ‰ÈÂÏ˙ ‰˙ÏÚÙ‰˘ ‰„ÈÓ–˙Ó‡ Æ‰˙ÏÚÙ‰Ï
ÏÚ ‰„È·ÎÓ ÌÈ˙˘Ó ‰ÓÎ Ï˘ Ì˙˜È„· ˙ÂÚˆÓ‡· ˙Â‡ÈˆÓ‰ ˙‡ ˙ËÙÂ˘˘ ‰„ÈÓ–˙Ó‡ ¨‰Ê
ÌÈ˙˘Ó‰–˙·Â¯Ó ‰„ÈÓ‰–˙Ó‡ ¨ÌÈ˙˘Ó‰ ÔÈ· ÌÈ¯È˘È ÌÈ„Â‚È ÌÈÓÈÈ˜ ¯˘‡Î Æ˘Ó˙˘Ó‰
Á˙Ù˙‰Ï ÌÈÏÂÏÚ ‰¯·Á‰ ˙ÏÂÚÙ Ï˘ ¯˘˜‰· Æ‰Ï˘ ‰ÏÂÚÙ‰ ˙ÏÂÎÈ ˙‡ ÏÈÏÎ „·‡Ï ‰ÏÂÏÚ
¯Á‡Ó „˜Ù˙Ï Â˜ÈÒÙÈ ‰¯˘Ó‰–È‡˘Â ¨„Á‡‰ ˘ÈÁ¯˙· ∫ÌÈ˘˜ ÌÈ˘ÈÁ¯˙ È˘ ‰ÊÎ ‰¯˜Ó·
˙Â¯˘Ù‡‰ Ô·ÂÓÎ ÂÊÂ — ¯Á‡‰ ˘ÈÁ¯˙· ª¯ÂÒ‡Â ¯˙ÂÓ ÔÈ· ÏÂ·‚‰ ˙‡ ÌÈÚ„ÂÈ Ì‰ ÔÈ‡˘
Ì‰ÈÏÚ ÏËÂ˙˘ È˘ÚÓ ˘˘Á ¯„Ú‰· ¨ÈËÒÈÂË¯ÂÙÂ‡ ÔÙÂ‡· ¨ÌÂˆ¯Î Â„˜Ù˙È Ì‰ — ‰ÁÈÎ˘‰
Ú‚ÙÈ˙ ÌÈ¯˜Ó‰ È˘·Â ªÊÊ·È˙ ‡È‰ È˘‰ ‰¯˜Ó· ª˜˙Â˘˙ ‰¯·Á‰ ÔÂ˘‡¯‰ ‰¯˜Ó· ∑µÆ˙ÂÈ¯Á‡

Æ‰Ï˘ „Â˜Ù˙‰ ˙ÂÏÈÚÈ
ËÙ˘Ó· ˙‚‰Â‰ ‰¯·Á‰ ˙ÈÏÎ˙ Ï˘ ‰˙Ó‡˙‰ ˙‡ ÔÂÁ·Ï ÈÂ‡¯ ‰Ê ÈÏÏÎ Ú˜¯ ÏÚ

Æ˙Â‡ÈˆÓ‰ ˙¯„Ò‰Ï Ï·Â˜Ó‰
‡È‰ ∑∂Æ‰„ÁÂ ‰¯Â¯· ‰˙ÂÈ‰ ‡È‰ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ‰·Â˘Á ‰ÂÎ˙ ÈÎ ÌÈ¯·ÂÒ ÌÈ·¯
Ï‰Ó Æ„·Ï· „Á‡ ‰˙˘Ó· ‰ÈÂÏ˙ ‡È‰ ÔÎÏÂ — ˙ÂÈÓ‰ ÏÚ· — ˙Á‡ ˙ÂÓ„ ÈÙÏÎ ˙ÈÙÂÓ
˜¯ ‡È‰ Â˙Â·ÈÂÁÓ ªÌ‰Ó ‰ÓÎ Â‡ ‰¯·Á· ˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎ ÔÚÓÏ ÏÂÚÙÏ ˘¯„ ÂÈ‡ ‰¯·Á‰
Ï˘ ‰ÎÂ˙ Ì‚ Æ‰¯·Á‰ Ï˘ ÔÂ‰‰ ˙ÂÓÂ˘˙ ˜ÙÒ — ¯„‚ÂÓÂ „ÈÁÈ Ô˜Á˘ Ï˘ ÌÈÒ¯ËÈ‡‰ ÈÙÏÎ
˙„È„Ó Æ‰¯·Á· Â˙Ú˜˘‰ ÔÈ‚· ÁÂÂ¯‰ ˙‡˘‰ ∫¯Â¯·Â ¯„‚ÂÓ ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ˙Â·ÈÂÁÓ‰
ÔÈÓÊ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ È·‚Ï Ú„ÈÓ‰ È¯‰˘ ¨˙ÈÒÁÈ ‰ËÂ˘Ù „ÚÈ‰ ˙‚˘‰· ‰ÁÏˆ‰‰
‰·˘ Í¯„Ï ¯˘‡· ‰¯Â¯· ‰ÈÁ‰ ÌÈÏ‰ÓÏ ˙˜ÙÒÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ¨‰¯Â‡ÎÏ ¨ÔÎÏ ÆÏÎÏ
‰È˙ÂÎÏ˘‰ ˙‡ ˙ÓˆÓˆÓ ÍÎ·Â ¨‚Èˆ‰ ÏÚ ˜Â„‰Â ˙Â‡ ÁÂ˜ÈÙ ˙¯˘Ù‡ÓÂ ˙ÎÏÏ Ì‰ÈÏÚ

Æ‚Èˆ‰ ˙ÈÈÚ· Ï˘ ˙Â˘˜‰
‡È‰ Æ‰„ÂÒÈ ˙ÂÚË· ˙‚‰Â‰ ˙ÈÏÎ˙‰ Ï˘ ÂÊ ‰ÁÈÎ˘ ˙È·ÂÈÁ ‰Î¯Ú‰ ÈÎ ÈÈÈÚ· ‰ÓÂ„

                                            

˙ÈÏÎ˙ È·‚Ï ˙ÂÂ˘‰ ˙ÂÚˆ‰‰ Ï˘ Ô·ÈË ˙‡ ÍÈ¯Ú‰Ï ¯˘Ù‡ ‰È‰È Â˙ÂÚˆÓ‡·˘ ‰„ÈÓ‰–‰˜
ÆÂÈ‰È ¯˘‡ ÂÈ‰È ¨‰¯·Á‰

"A manager responsible to two conflicting interests is in fact answerable to ∑µ
neither." Frank H. Easterbrook & Daniel R. Fischel "The Proper Role of a Target's

Management in Responding to a Tender Offer" 94 Harv. L. Rev. (1981) 1161,

Æ1192
Easterbrook & Fischel, supra note 6, at p. 38; Clark, supra note 21, ∫Ï˘ÓÏ ¨Â‡¯ ∑∂

Æat p. 20
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Ï˘ ·Á¯ Û˙Â˘Ó ‰ÎÓ ÌÈ˜ÏÂÁ ‰È¯·Á˘ ˙È‚ÂÓÂ‰ ‰ˆÂ·˜ ÌÈ‰ ¢˙ÂÈÓ‰ ÈÏÚ·¢ ÈÎ ‰ÁÈÓ
‰˙˘Ó· ‰ÈÂÏ˙ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ‰¯·Á‰ ÈÏ‰ÓÏ ‰ÈÁ‰‰˘ ÍÎ ¨˙ÂÙ„Ú‰Â ÌÈÒ¯ËÈ‡
˙eÂ˘ ˙ÓÈÈ˜ ¨ÁÈÎÂ‡˘ ÈÙÎ ∑∑Æ„Á‡ ¯ÂÚÓ ÌÈ¯ÂÊ‚ ÌÈ‡ ˙ÂÈÓ‰ ÈÏÚ· ÏÚÂÙ· ÌÏÂ‡ Æ„Á‡
ÔÚË‡ ¨ÍÎ˘ ÔÂÂÈÎÓ Æ˜‰·ÂÓ È‚Â¯Ë‰ ÈÙÂ‡ ˙ÏÚ· ‡È‰Â ¨‰ˆÂ·˜‰ È˜ÏÁ ÔÈ· ‰ÏÂ„‚ ˙ÈËÂÂÏ¯
˙‡ ‰ÁÓ ‰È‡ ‡È‰ ÆÌÈ˙˘Ó–˙·Â¯Ó ‰„ÈÓ–˙Ó‡ ‰˘ÚÓÏ ˙ˆÓ‡Ó ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÎ
ÌÈÏÈ·˘ Ï˘ ÍÂ·Ó Ï‡ Ì˙Â‡ ‰ÏÈ·ÂÓ ‡Ï‡ ¨·ËÈ‰ ÔÓÂÒÓ „Á‡ ÏÈ·˘· ÍÏÈÏ ÌÈÏ‰Ó‰
„Á‡ ‡Ï Û‡ Í‡ ¨˙ÂÈÓ‰ ÈÏÚ·Ó ÈÓ Ï˘ ÌÈÈ„ÂÁÈÈ ÌÈÒ¯ËÈ‡ ‚ˆÈÈÓ Ì‰Ó „Á‡ ÏÎ˘ ¨ÌÈÏˆÙ˙Ó

Æ˙ÂÈÓ‰ ÈÏÚ· ÏÏÎ Ï˘ ÌÈÁÂÂ¯‰ ˙‡˘‰ ∫˘˜Â·Ó‰ „ÚÈ‰ Ï‡ ÍÈÏÂÓ Ì‰Ó
‰‡Ó· ¨¯·Ú· ∫ÔÂÎÈÒÏ ÒÁÈ· ¨˙È˘‡¯  ø‰ÊÓ ‰Ê ÌÈÏ„· ˙ÂÈÓ‰ ÈÏÚ· ‰Ó·
ÌÈÚÈ˜˘Ó ˜¯ ‰· ÂÈ‰˘ ˙ÈË¯Ù ‰¯·Á ‰˙ÈÈ‰ ‰ÁÈÎ˘‰ ‰¯·Á‰ ¯˘‡Î ¨‰¯˘Ú–Ú˘˙‰
ÈÏÚ· Ï‡ ‰ÏÏÎ‰· ÒÁÈÈ˙‰Ï ¯˘Ù‡ ‰È‰ ¨ÌÂ‰Ó ¯ÎÈ ˜ÏÁ ‰· ÂÚÈ˜˘‰˘ ÌÈÈ‚Ë¯ËÒ‡
ÍÂÓ ¯ÊÁ‰ ÌÈÙÈ„ÚÓ‰ ÔÂÎÈÒ È‡Â˘ Ï˘ ˙È‚ÂÓÂ‰ ‰ˆÂ·˜ Ï‡Î ¨˜„·‰ Ë·È‰· ¨˙ÂÈÓ‰
‰Ê „ˆ· ‰Ê ÌÈÓÈÈ˜ ˙ÂÁÈÎ˘‰ ˙ÂÈ¯Â·Èˆ‰ ˙Â¯·Á· ¨‰Ê ˙ÓÂÚÏ ¨ÌÂÈÎ ÆÈ‡„Â Í‡ ˙ÈÒÁÈ
¯Â·Èˆ‰ ·¯˜Ó ÌÈÚÈ˜˘Ó ¨®‰ËÈÏ˘–˙˜Â·„ Â‡ ÔÈÈÚ–ÈÏÚ· ¨Ï˘ÓÏ© ÌÈÈ‚Ë¯ËÒ‡ ÌÈÚÈ˜˘Ó
‰ÊÎ ‡Â‰ Ì‰Ï˘ ˙ÂÚ˜˘‰‰ ¯ÂÊÈÙ˘© ÌÈÈ„ÒÂÓ ÌÈÚÈ˜˘ÓÂ ®¯ÊÂ·Ó ˙ÂÚ˜˘‰ ˜È˙· ÌÈ˜ÈÊÁÓ˘©
˙ÂˆÂ·˜Ó ˙Á‡ ÏÎ Ï˘ ÈÈÈÙÂ‡‰ ‰ÒÁÈ Æ®ÌÈÈÏÎÏÎ–Â¯˜Ó ÌÈÈÂÈ˘Ï ¯˜ÈÚ· ÌÈ˘È‚¯ Ì‰˘
‰ÓÂ„ ¨¯ÊÂ·Ó–‡Ï‰ ¨È‚Ë¯ËÒ‡‰ ÚÈ˜˘Ó‰ ¨Ï˘ÓÏ ∑∏ÆÔÈËÂÏÁÏ ‰Â˘ ÂÈ‰ ÔÂÎÈÒÏ ‰Ï‡ ÌÈÚÈ˜˘Ó

Æ¯ÊÂ·Ó‰ ˙ÂÈÓ‰ ÏÚ·Ï ¯˘‡Ó ÔÂÎÈÒÏ ÂÒÁÈ ˙ÈÁ·Ó „·ÂÚÏÂ ‰˘ÂÏ ¯˙ÂÈ
                                            

Ï˘ ÌÈÂÓ‡ ˙·ÂÁ Ï˘ ‰ÓÂÈ˜˘ ‰„·ÂÚ‰ ÏÚ ÌÈÚÈ·ˆÓÂ ¨ÂÊ ˙ÂÚËÏ ÌÈ¯Ú ÌÈ„ÓÂÏÓ Ï˘ ‰¯Â˘ ∑∑
˙ÂÈÓ‰ ÏÚ· Â‰ÈÓ ∫‰ÁÂ˙Ù ‰·Â˘Á ‰Ï‡˘ ‰¯È‡˘Ó ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ‰¯˘Ó–È‡˘Â
D. Kyle Sampson "The Fiduciary Duties of ∫Ï˘ÓÏ ¨Â‡¯ øÂÈÙÏÎ ˙ÈÙÂÓ ‰·ÂÁ‰˘
Corporate Directors to 'Phantom' Stockholders" 62 U. Chi. L. Rev. (1995) 1275;

Daniel J.H. Greenwood "Fictional Shareholders: For Whom Are Corporate

Managers Trustees, Revisited" 69 S. Cal. L. Rev. (1996) 1021; Henry T.C. Hu

"New Financial Products, the Modern Process of Financial Innovation, and the

Puzzle of Shareholder Welfare" 69 Tex. L. Rev. (1991) 1273; Lawrence E.

Mitchell "The Puzzling Paradox of Preferred Stock (And Why We Should Care

About It)" 51 Bus. Law. (1996) 443; Wallman, supra note 54, at pp. 173–177;

ÆBooth, supra note 35, ibid
"If management duty is measured by the interests of a diversified stockholder, ∑∏
management duty is to maximize profits even at the risk of bankrupting the

firm. A diversified stockholder cares little about firm-specific risk so long as

return is adequate. A diversified stockholder cares only about the overall risk in

his or her portfolio... On the other hand, if management duty is measured by the

interests of an undiversified stockholder, the duty is to maximize profits and to

minimize risk. An undiversified stockholder will likely prefer a merely adequate

return to a high return with high risk. Such an investor cares very much about

Æthe survival of the firm." Booth, ibid, at pp. 429–430
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ÌÈÈ„ÂÁÈÈ ÌÈÈË¯Ù ÌÈÒ¯ËÈ‡ Ì‚ ˘È ˙ÂÈÓ‰ ÈÏÚ·Ï ∑π¨ÏÈÚÏ ¯·ÒÂ‰˘ ÈÙÎ ¨˙È˘
Æ‰Â˙ ‰¯·Á Ï˘ ‰˙ÏÂÚÙÏ ÒÁÈ· ˙ÂÈ˘È‡ ˙ÂÈÏÂÈˆ¯ ˙ÂÙ„Ú‰ Ì‰Ï ÌÈ·È˙ÎÓ‰

ÌÈÏ‰Ó Ì‡‰ Æ‰Â˙ ‰¯·Á· Ì‰Ï˘ ‰Ú˜˘‰‰ ÁÂÂË· Ì‚ ÌÈÏ„· ˙ÂÈÓ‰ ÈÏÚ· ¨˙È˘ÈÏ˘
ÌÈ¯ßÊ¯ËÈ·¯‡ Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ÌÈ¯ÂÓ‡ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÙ–ÏÚ ÏÂÚÙÏ ÌÈÈÈÂÚÓ‰
¯Â·Èˆ‰Ó ÌÈÓ„ÊÓ ÌÈÚÈ˜˘Ó Ï˘ ¨®ÌÈÓÈ Â‡ ˙ÂÚ˘ — „Â‡Ó ‰¯ˆ˜ ‰ÙÂ˜˙Ï ˙ÂÈÓ ÌÈ˘ÎÂ¯˘©
Ì˙Â·¯ÂÚÓ ÁÂÂË˘© ‰ÈÒÙ ˙Â¯˜ Ï˘ ¨®ÌÈ„Á‡ ˙ÂÚÂ·˘ Â‡ ÌÈÓÈ Í˘ÓÏ ‰¯·Á· ÌÈÚÈ˜˘Ó˘©
˙È‚Ë¯ËÒ‡ ‰˜ÈÊ ÈÏÚ·© ‰ËÈÏ˘ ÈÏÚ· Ï˘ Â‡ ®ÌÈ˘Â ÌÈ˘„ÂÁ ÏÚ ˘¯t˙Ó ‰Â˙ ‰¯·Á·
˙Á‡ ÏÎ Ï˘ ‰Ú˜˘‰‰ Í˘Ó· ÈÂ˘‰Ó ‰‡ˆÂ˙Î ø®˙Â·¯ ÌÈ˘ ÌÈ˙ÈÚÏ ˙Î˘Ó‰ ¨‰¯·ÁÏ
Ï˘ ÁÂÂ¯‰ ˙‡ ‰‡È˘Ó‰ ˙ÈÏÂ‰È ‰ËÏÁ‰ ÆÌÈÂ˘ ‰¯·Á· Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ Ì‚ ¨˙ÂˆÂ·˜‰Ó
Ô¯˜ ÔÂ‚Î ¨ÍÂ¯‡ ÁÂÂËÏ ÚÈ˜˘Ó Ï˘ ÁÂÂ¯‰ ˙‡ Á¯Î‰· ‰‡È˘Ó ‰È‡ ßÊ¯ËÈ·¯‡‰ Úˆ·Ó

 ∏∞Æ‰ÈÒÙ
ÈÂ˙ÈÚ˘ ÌÂ˘Ó Ì‚ ÌÈÒ¯ËÈ‡–˙„ÈÁ‡ ‰ˆÂ·˜ ÌÈÂÂ‰Ó ÌÈ‡ ˙ÂÈÓ‰ ÈÏÚ· ¨˙ÈÚÈ·¯
Ì˙Â‡ ¨ÔÂÎÈÒÏ ÒÁÈ Â˙Â‡ ÈÏÚ· ˙ÂÈÓ ÈÏÚ· È˘ ÁÈ ‰·‰ Æ‰Â˘ ‰¯·Á· Ì‰Ï˘ ‰Ú˜˘‰‰
‡Â‰ Ì‰ÈÈ· „ÈÁÈ‰ Ï„·‰‰ Æ®ÌÈ˘ ˘ÓÁ ¨Ï˘ÓÏ© ‰Ú˜˘‰ ÁÂÂË Â˙Â‡Â ÌÈÈË¯Ù ÌÈÒ¯ËÈ‡
„È˙Ú ¯Á‡‰ ÂÏÈ‡Â ®ÌÈ˘ ˘ÓÁ „ÂÚ· Ô¯ÎÂÓÏ „È˙ÚÂ© ÌÂÈ‰ ‰¯·Á‰ ˙ÂÈÓ ˙‡ ˘ÎÂ¯ „Á‡‰˘
˙Ï‰‰ Æ®ÌÈ˘ ‰¯˘Ú–˘ÓÁ „ÂÚ· Ô¯ÎÂÓÏÂ© ÌÈ˘ ¯˘Ú „ÂÚ· ¨„È˙Ú· ˙ÂÈÓ‰ ˙‡ ˘ÂÎ¯Ï

                                            

ÆÏÈÚÏ ®·©±‚ ÛÈÚÒ Â‡¯ ∑π
Úˆ·Ó ÌÈÓ ‰Ï˘ ÔÂ‰‰ ˙ÂÓÂ˘˙ È˜ÙÒ ÌÚ˘ ‰¯·Á ÂÁÈ‰ ∫ÂÊ ‰„Â˜ ÌÈ‚„Ó Wallman ∏∞
˙‡ ˘Î¯˘ ¨ÁÂÂË–ÍÂ¯‡ ÚÈ˜˘ÓÂ ¨§µ∞ Ï˘ ¯ÈÁÓ· ˘„ÂÁ ÈÙÏ ‰ÈÓ‰ ˙‡ ˘Î¯˘ ¨ßÊ¯ËÈ·¯‡‰
‰˙¯‚ÒÓ·˘ ¨‚ÂÊÈÓ ˙˜ÒÚ ˙ÚˆÂÓ ‰¯·Á‰ ˙Ï‰‰Ï Æ§µ Ï˘ ¯ÈÁÓ· ÌÈ˘ ¯˘Ú ÈÙÏ ‰ÈÓ‰
ÌÈ¯ÂÓ‡ ÌÈÏ‰Ó‰ „ˆÈÎ Æ‰ÈÓÏ §µ≤ Ï˘ ¯ÈÁÓ· ÔÓÂÊÓ ÛÒÎ· ‰¯·Á‰ ˙ÂÈÓ ÏÎ Â˘Î¯ÈÈ
ÚÂ·˜Î ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ÌÈÈÈÂÚÓ Ì‰ Ì‡ ‰Úˆ‰‰ ÏÚ ·È‚‰Ï
Ô˙Â‡· ÌÈ˜ÈÊÁÓ ÁÂÂË‰–ÍÂ¯‡ ÚÈ˜˘Ó‰Â ßÊ¯ËÈ·¯‡‰ Úˆ·Ó˘ ÁÈ Ì‡ Û‡ ø˙‚‰Â‰ ˙ÈÏÎ˙·
ÏÚ ˙¯·˙ÒÓ‰ Ì˙·Â‚˙ ¨‰¯·Á‰ ˙ÂÈÓ· ‰Ú˜˘‰‰ ÏÚ È„È˙Ú‰ È˙˘‰ ¯ÊÁ‰‰ È·‚Ï ˙ÂÈÙÈˆ
ÂÏ ÁÈË·È ‰˜ÒÚ‰ ÚÂˆÈ· ¨ßÊ¯ËÈ·¯‡‰ Úˆ·Ó Ï˘ Â˙Â‡¯–˙„Â˜Ó ∫‰Â˘ ‰È‰˙ ‚ÂÊÈÓ‰ ˙Úˆ‰
Í‡ ÆÈËÒËÙ ¯ÊÁ‰ Â‰Ê ÌÈÈ˙˘ ÌÈÁÂÓ· ÆÂ˙Ú˜˘‰ ÏÚ ¥• Ï˘ ˙È˘„ÂÁ ‰‡Â˘˙
‰Î „Ú ‰‡¯ ‡Â‰ ÆÍÎ–ÏÎ ‰ÁÈË·Ó ‰È‡ ‰˜ÒÚ‰ ¨ÁÂÂË‰–ÍÂ¯‡ ÚÈ˜˘Ó‰ Ï˘ Â˙Â‡¯–˙„Â˜Ó
Ì‚ ‰ÓÂ„ ¯ÊÁ‰ Ï·˜Ï ‰ÙˆÓ ‡Â‰Â ¨≤µÆπ• Ï˘ ¯ÂÚÈ˘· Â˙Ú˜˘‰ ÏÚ ˙ÚˆÂÓÓ ˙È˙˘ ‰‡Â˘˙
¯·˙ÒÓ ¨‰ÈÓ· ˜ÈÊÁ‰Ï ÍÈ˘ÓÓ ‡Â‰ ¨‰˙Ú Ì‚Â ¨‰ÙÂ˜˙‰ ÏÎ ÍÏ‰Ó·˘ ‰„·ÂÚ‰Ó ÆÍ˘Ó‰·
ÚÂˆÈ· Æ¯ÙÂ˘Ó ¯ÊÁ‰ ÂÏ Â˜ÈÚÈ˘ ˙ÂÙÈ„Ú ˙Â¯Á‡ ‰Ú˜˘‰ ˙ÂÈÂ¯˘Ù‡ ‰‰ÊÓ ÂÈ‡ ‡Â‰ ÈÎ
‡Â‰ Í‡ ¨®≤∂Æ¥•© ÂÏ˘ ˙ÚˆÂÓÓ‰ ˙È˙˘‰ ‰‡Â˘˙‰ ˙‡ ÌÈÈÏÂ˘· ÌÓÂ‡ ÏÈ„‚È ‚ÂÊÈÓ‰
¨¯·˙ÒÓ Æ˘ÓÈÓ˘ ‰Ú˜˘‰‰ ÌÚ ˙Â¯Á˙–˙Â· ‰Ú˜˘‰ ˙ÂÙÂÏÁ ‡ÏÏ ÔÓÂÊÓ‰ ÛÒÎ‰ ÌÚ ¯˙ÂÂÈÈ
ÍÈ˘Ó‰Ï ÏÎÂÈ˘ ˙Ó–ÏÚ© ‚ÂÊÈÓÏ ˙ÂÚÈ‰Ï ‡Ï ¯ÁÂ· ‰È‰ ÁÂÂË‰–ÍÂ¯‡ ÚÈ˜˘Ó‰˘ ¨ÔÎ Ì‡
Æ˙ÂÓ„Ê‰‰ ÏÚ ıÙÂ˜ ‰È‰ ßÊ¯ËÈ·¯‡‰ Úˆ·Ó ÂÏÈ‡Â ¨®˙ÓÈÈ˜‰ ˙ÚˆÂÓÓ‰ ‰‡Â˘˙‰Ó ˙Â‰ÈÏ
ø·È‚‰Ï ÌÈ¯ÂÓ‡ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ÌÈÈÈÂÚÓ‰ ÌÈÏ‰Ó „ˆÈÎ ¨ÔÎ Ì‡
Wallman, ∫Â‡¯ øÌÈÏ‰Ó‰ ˙ËÏÁ‰ ˙‡ ÂÎÈ¯„È ÂÏ˘ ÌÈÒ¯ËÈ‡‰˘ ¢˙ÂÈÓ‰ ÏÚ·¢ Â‰ÈÓ

Æsupra note 54, at pp. 173–174
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ÂÁÂ˙ÈÙ˘ ¯ˆÂÓ Ï˘ ÁÂ˙ÈÙÂ ¯˜ÁÓ· ÌÂÈÎ ÚÈ˜˘‰Ï Ì‡ ‰Ï‡˘· ÚÈ¯Î‰Ï ˙˘¯„ ‰¯·Á‰
ÒÎÈ‰Ï ËÈÏÁ˙ ‰¯·Á‰ Ì‡ ÆÌÈ˘ ¯ÒÈ¯˙ ÛÂÏÁ· ˜¯ ‰¯·ÁÏ ÌÈ‡ ÌÈÁÂÂ¯ ·ÈÈÂ ÌÏ˘ÂÈ
Æ‰Î¯„· ˙ÎÏÏ ÂÒÈ ‡Ï ÌÈ¯Á˙Ó˘ ˙Ó–ÏÚ „ÂÒ· ˙‡Ê ¯ÂÓ˘Ï ‰ÈÏÚ ‰È‰È ¨ÁÂ˙ÈÙ‰ ÍÈÏ‰˙Ï
¯Âˆ˜Ï ÈÏ·Ó ¯˜ÁÓ· ‰¯·Á‰ ÚÈ˜˘˙ ¯˘‡Î ¨‰Â˘‡¯‰ ‰ÙÂ˜˙·˘ ÁÈ‰Ï ˘È ÍÎÓ ‰‡ˆÂ˙Î
ÔÎÏÂ ÔË˜È ‰È˙ÂÈÓÏ ˘Â˜È·‰ ¨„¯˙ ‰¯·Á‰ ˙ÂÈÁÂÂ¯ ¨ÍÎÏ Ú„ÂÓ ‰È‰È ˜Â˘‰˘ ÈÏ·ÓÂ ˙Â¯ÈÙ
‡Â‰ ¨ÂÈ˙ÂÈÓ ˙‡ ¯ÂÎÓÈ ÈÁÎÂ‰ ÚÈ˜˘Ó‰ ¯˘‡Î ¨ÍÎÈÙÏ ÆÚ‚ÙÈÈ ‰ÈÓ‰ Ï˘ ˜Â˘‰ ¯ÈÁÓ Ì‚
ÏÂÊ ¯ÈÁÓ· ÂÈ˙ÂÈÓ ˙‡ ˘ÂÎ¯È È„È˙Ú‰ ÚÈ˜˘Ó‰ ¨‰Ê ˙ÓÂÚÏ Æ˙ÈÒÁÈ ‰ÎÂÓ ‰¯ÂÓ˙ Ï·˜È
˙‡ ÌÈÏ˘˙ ‰¯·Á‰˘ ¯Á‡Ï ¨‰Â·‚ ¯ÈÁÓ· Ô˙Â‡ ¯ÂÎÓÈ Í‡ ¨®ÁÂ˙ÈÙ‰ ¯·„ Ú„ÂÂÈÈ Ì¯Ë·©
‰Ï‰‰‰ „ˆÈÎ ¨‰Ï‡ ˙Â„·ÂÚ Ô˙È‰· ÆÁÏˆÂÓ‰ Â˜ÂÂÈ˘· ÏÁ˙Â ¯ˆÂÓ‰ Ï˘ ÂÁÂ˙ÈÙ ÍÈÏ‰˙
ËÈÏÁ˙ Ì‡ øÌÂÈÎ ‰Ú˜˘‰‰ ˙‡ ˙Ï˜Â˘ ‡È‰ ¯˘‡Î ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ¯Â‡Ï ¨ÏÂÚÙÏ ‰ÂeˆÓ
„Ò·ÒÏ ˘¯„ÈÈ ‰Ï‰ ÆÈÁÎÂ‰ ‰ÈÓ‰ ÏÚ· Ï˘ ÂÈÁÂÂ¯· Ú‚Ù˙ ‡È‰ ¨¯ˆÂÓ‰ ˙‡ Á˙ÙÏ
ÏÚ Ô‚‰Ï ‰¯·Á‰ ËÈÏÁ˙ Ì‡ ¨‰Ê ˙ÓÂÚÏ Æ‰ÈÓ‰ Ï˘ ÌÈÈ„È˙Ú‰ ÌÈ˘ÎÂ¯‰ ˙‡ ÂÁ¯ÂÎ–ÏÚ·
ÏÚ ˙¯˙ÂÂÓ ‡È‰ ¨®˜Â˘Ï ‰ÈÏÚ ÁÂÂ„Ï ÔÈÙÂÏÁÏ Â‡© ‰Ú˜˘‰‰Ó ÚÓÈ‰ÏÂ ÈÁÎÂ‰ ‰ÈÓ‰ ÏÚ·
Ï˘ ÈÁÎÂ‰ Í¯Ú‰ ˙‡ ‰ÈË˜Ó ‡È‰ ¨˜Â˘Ï ÁÂÂÈ„ Ï˘ ‰¯˜Ó· Â‡© ˙ÈÂˆÓ ˙È˜ÒÚ ˙ÂÓ„Ê‰
Ï˘ ‰¯˜Ó·Â© ‰¯·Á‰ Ï˘ ˙ÈÙ¯ˆÓ‰ ˙ÂÏÈÚÈ· ˙Ú‚ÂÙ ‡È‰ ÍÎ·Â ®‰˙ÈÁ·Ó ˙ÂÓ„Ê‰‰

 ∏±Æ®˜˘Ó‰ Ï˘ ˙ÈÙ¯ˆÓ‰ ˙ÂÏÈÚÈ· Û‡ ¨‰Ú˜˘‰‰Ó ˙ÂÚÓÈ‰
Æ‰‰Ê Í¯Ú–¯ÈÈ· ÌÈ˜ÈÊÁÓ ‰Â˙ ‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· ÏÎ ÈÎ È˙Á‰ ‰Î „Ú ¨˙È˘ÈÓÁ
˙ÂÈÂÎÊ· ‰ÊÓ ‰Ê ÌÈÏ„·‰ ˙ÂÈÓ Ï˘ ÌÈÂ˘ ÌÈ‚ÂÒ ˙Â˜ÈÙÓ ˙Â¯·Á ÌÈ˙ÈÚÏ ¨ÚÂ„ÈÎ ¨ÌÏÂ‡
˙Ï·˜· ˙ÂÙÈ„Ú ˙ÂÏÚ· ˙ÂÈÓ ¨‰Ú·ˆ‰ ˙ÂÎÊ ˙Â¯ÒÁ ˙ÂÈÓ ˘È ÆÔ‰ÈÏ‡ ˙Â„ÂÓˆ‰ ˙Â·ÂÁ·Â
ÌÈ·¯˜Ó˘ ÌÈÈÈÙ‡Ó ˙ÂÏÚ· ˙ÂÙ„ÚÂÓ ˙ÂÈÓ ÌÈ˙ÈÚÏ ˙Â˜ÈÙÓ ˙Â¯·Á ∏≤Æ‰ÓÂ„ÎÂ „„È·È„
ÔÙÂ‡· Æ·ÂÁ–˙Â¯‚‡ ÈÏÚ· Ï˘ ÌÈÈÏÎÏÎ‰ ÌÈÒ¯ËÈ‡Ï Ì‰ÈÏÚ· Ï˘ ÌÈÈÏÎÏÎ‰ ÌÈÒ¯ËÈ‡‰ ˙‡
ÔÎÏ ÆÌÈ„„ˆ‰ Ï˘ ÌÈÊÂÁ‰ ˘ÙÂÁÏ ¯ÂÒÓ‰ ÔÈÈÚ ‡Â‰ Í¯Ú‰–¯ÈÈ Ï˘ ÌÈÎ˙‰ ·ÂˆÈÚ ¨ÈÏÏÎ

Æ‰˘ÚÓÏ ÈÙÂÒÈ‡ ÂÈ‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÂÂÈ‚
˙ˆÂ·˜ ÌÚ ÌÈÓ‰ ÌÈË¯Ù‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÈ· ÌÈ¯ÎÈ ÌÈÏ„·‰ ÌÈÓÈÈ˜ ∫È˙¯Ó‡˘ ‡Â‰
Æ„ÈÁ‡ Ò¯ËÈ‡ ˙ÏÚ· ˙È‚ÂÓÂ‰ ‰ˆÂ·˜ Ï‡Î Ì‰ÈÏ‡ ÒÁÈÈ˙‰Ï ¯˘Ù‡–È‡ ÔÎÏÂ ¨˙ÂÈÓ‰ ÈÏÚ·
˙ÂÈÂÓ„ ÈÙÏÎ ‡Ï‡ ¨˙Á‡ ˙ÂÓ„ ÈÙÏÎ ˙ÈÙÂÓ ‰È‡ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ¨ÔÎ Ì‡ ¨¯¯·˙Ó
ÌÈ˙˘Ó· ‡Ï‡ ¨ÔÂ˘‡¯ Ë·Ó· ‰Ó„˘ ÈÙÎ ¨„·Ï· „Á‡ ‰˙˘Ó· ‰ÈÂÏ˙ ‰È‡ ‡È‰ Æ˙Â·¯
ÌÈÒ¯ËÈ‡ Ì„˜Ï ˙ÈÓÊ–Â· ÔÎ Ì‡ ÌÈ·ÈÂÁÓ ‰¯˘Ó‰–È‡˘Â ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÙ–ÏÚ ÆÌÈ·¯
˙‡ ‰Ê ÌÈ¯˙ÂÒ Û‡ — ÏÈÚÏ ˙ÂÓ‚e„‰ ÂÙ˘Á˘ ÈÙÎ — ÌÈ˙ÈÚÏ ¯˘‡ ¨ÌÈÂ˘ ÌÈÂÂÈÎÏ ÌÈÙÂÓ‰

Æ‰Ê
ÔÈ‡ ÈÎ ÌÈÒ¯Â‚ ÌÈËÈÚÓÓ‰ Æ‰Ï ÌÈ˘ÁÎ˙Ó‰ ˘ÈÂ ¨ÂÊ ‰„·ÂÚ Ï˘ ‰˙Â·È˘Á· ÌÈËÈÚÓÓ‰ ˘È

                                            

ÆWallman, ibid, at p. 176 ∏±
ÌÈÏ‰Ó‰ „ˆÈÎ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÙ–ÏÚ ¨Ï˘ÓÏ Æ‰‰ÎÂ ‰‰Î „ÂÚ ¯ÂÓ‡‰ ÏÚ ÛÈÒÂ‰Ï Ô˙È ∏≤
Í¯Ú–˙Â¯ÈÈ· Â‡ ˙ÂÈÓÏ ˙ÂÈˆÙÂ‡· ÌÈ˜ÈÊÁÓ‰ ÌÈ˘‡ Ï˘ ÌÈÒ¯ËÈ‡Ï ÒÁÈÈ˙‰Ï ÌÈ¯ÂÓ‡
Á¯Î‰· ÌÈ‰Ê ÌÈ‡˘ ÌÈÈ„ÂÁÈÈ ÌÈÒ¯ËÈ‡ ˘È ‰Ï‡ ÌÈÚÈ˜˘ÓÏ ø˙ÂÈÓÏ ÌÈ¯ÈÓ‰˘ ÌÈ¯Á‡

Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰Ï‡Ï
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¨˙ÂÁÈÏ˘‰ ÈÈ„ ÈÙ–ÏÚ˘ ‰„·ÂÚ‰ ÏÚ ÌÈÚÈ·ˆÓ Ì‰ ∏≥Æ˙ÂÈÂÓ‡‰ ÈÂ·È¯· ‰·¯ ˙ÂÈ˙ÈÈÚ·
ÏÎÏ ÚÂ„È ˙ÂÁÈÏ˘‰ Ï˘ ÈÓ‚ÈÏÂÙ‰ ‰ÈÈÙÂ‡˘ „·Ï·Â ¨„Á‡ ÁÕÏ˘ÓÓ ¯˙ÂÈ ˙¯˘Ï ÁÂÏ˘ È‡˘¯
ÌÈÒ¯ËÈ‡ È„Â‚È Ì‰ÈÈ· ˘È˘ ÌÈ„„ˆ ÔÚÓÏ ÏÂÚÙÏ È‡˘¯ Û‡ ÁÂÏ˘‰ ¨ÂÊÓ ‰¯˙È ∏¥ÆÌÈÁÏÂ˘‰
Ì‰È˘ ÏÚ Ô‚‰Ï ÂÈÏÚÂ ¨Ì‰È˘ ÈÙÏÎ ˙Â‚‰˙‰ ˙·ÂÁ ÂÈÏÚ ˙ÏËÂÓ˘ ‡Ï‡ ¨‰˜ÒÚ ‰˙Â‡·
¨‰ÂÎÈ ‰ÊÎ ‰¯˜Ó·Â ¨‰˜ÒÚ· ÌÈ„„ˆ‰ ÏÎ ˙‡ ‚ˆÈÈÏ ÏÂÎÈ ÔÈ„–Í¯ÂÚ ¨Ï˘ÓÏ ∏µÆ‰ÂÂ˘ ‰„ÈÓ·
ÈÂ·È¯ Ï˘ ‰„·ÂÚÏ ÌÈ˘ÁÎ˙Ó‰ ∏∂Æ¢‰˜ÒÚ‰ Ï˘ ÔÈ„‰–Í¯ÂÚ¢ ¨ÒÈÈ„¯· ËÙÂ˘‰ Ï˘ ÂÂ˘Ï·
ÏÂÚÙÏ ‰¯·Á‰ ˙‡ ‰ÁÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ∏∑ÌÈ¯·ÂÒ‰ ˘È ∫˙ÂÁÓ È˘Ï ÌÈ˜ÏÁ ˙ÂÈÂÓ‡
∏π∫‰ÎÂÙ‰ ‰„ÓÚ· ÌÈ˜ÈÊÁÓ ÌÈ¯Á‡ ∏∏Æ„·Ï· ÌÈ¯ÊÂ·Ó‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÚÓÏ

 π∞ÆÌÈ¯ÊÂ·Ó–‡Ï‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ˙·ÈÈÁÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰

                                            

Macey, supra note 5, at pp. 24, 31–36; McDaniel, supra note 38, at pp. ∫Â‡¯ ∏≥
158–159; Wai S.W. Leung "The Inadequacy of Shareholder Primacy: A Proposed

Corporate Regime that Recognizes Non-Shareholder Interests" 30 Colum. J. L. &

ÆSoc. Probs. (1997) 587, 623–624
Æ±π∂µ—‰¢Î˘˙‰ ˙ÂÁÈÏ˘‰ ˜ÂÁÏ ®·©±∑–Â ®≤©∏ ÌÈÙÈÚÒ Â‡¯ ∏¥

ÆRestatement (Second) of Agency §392, 394 comment (c) (1957) ∫Â‡¯ ∏µ
Ronald M. Green "Shareholders As Stakeholders: Changing Metaphors of ∫Â‡¯ ∏∂

ÆCorporate Governannce" 50 Wash. & Lee L. Rev. (1993) 1409, 1418

Richard A. Posner Economic Analysis of Law (Boston, 3rd ed., 1986) ∫Ï˘ÓÏ ¨Â‡¯ ∏∑
Æ370–371, 380, 407–411, 420, 549; Hu, supra note 77

ÆÔ‰ÈÏÚ Ô‚‰Ï ˙Ó–ÏÚ ÂÈ˙ÂÚ˜˘‰ ˙‡ ¯Ê·Ï ¯ÂÓ‡ ÈÏÂÈˆ¯ ˙ÂÈÓ ÏÚ· ÏÎ ø‰ÓÏ ÍÎ–ÏÎ ∏∏
ÂÓˆÚ ÏÚ ÏË ¨˙ÂÏ˘¯ ÍÂ˙Ó ˙ÂÁÙÏ Â‡ ¨ÔÈÚ„ÂÈ· ÈÎ ‡Â‰ ˙Â‡ ¨ÔÎ ˙Â˘ÚÏÓ ÚÓ Ì‡
¯Á·˘ ÈÓ ÏÚ Ô‚‰Ï ‰¯·Á‰ ÈÏ‰Ó ˙‡ ‰ÁÈ ÔÈ„‰˘ ‰·ÈÒ ÔÈ‡ ÆÔÂÎÈÒ‰ ˙‡ È˘ÙÂÁ‰ ÂÂˆ¯Ó
ÈÏÚ· ÔÚÓÏ ‰¯·Á‰ Ï˘ ‰ÏÂÚÙ ¨ÔÎ–ÂÓÎ ÆÈÏ˘¯ ÔÙÂ‡· ‰‚˘˘ ÈÓ ÏÚ Â‡ ÔÂ‚˙‰Ï ‡Ï
¯˙ÂÈ ‰ÏÂÊ ˙ÂÈÓ‰ ÈÏÚ· ÏÚ ‰‚‰‰ ˙ÂÏÚ˘ ÌÂ˘Ó ÊÂ·Ê· ¯„‚· ‰È‰ ÌÈ¯ÊÂ·Ó–‡Ï ˙ÂÈÓ
¨Ï˘ÓÏ© ‰¯·ÁÏ ¯˘‡Ó ®ÔÂe‚Ó ‰Ú˜˘‰ ˜È˙ ˙¯ÈˆÈ ˙ÂÚˆÓ‡·© ÌÓˆÚ ˙ÂÈÓ‰ ÈÏÚ·Ï
Í„È‡Ó ÆBooth, supra note 4, at pp. 468–469 ∫Â‡¯ Æ®Ë¯ÓÂÏ‚Â˜ ˙¯ÈˆÈ ˙ÂÚˆÓ‡·
˙ÂÚˆÓ‡· ÔÂ‚˙‰Ï ÌÈÏÂÎÈ ÌÈ‡ ÌÈÈÏÂÈˆ¯ ÌÈÚÈ˜˘Ó ÌÈ˙ÈÚÏ ÈÎ ˙Â„Â‰Ï ˘È ¨‡ÒÈ‚
‰˘˜˙È ¨˙ÈË¯Ù ‰¯·Á· ÚÈ˜˘‰Ï ÔÈÈÂÚÓ ¯˘‡ ¨ÌÈÒÎ–¯È˙Ú ÂÈ‡˘ ÚÈ˜˘Ó ¨Ï˘ÓÏ Æ¯ÂÊÈ·
˙ÈË¯Ù ‰¯·Á· ˙ÚˆÂÓÓ‰ ‰Ú˜˘‰‰ Û˜È‰˘ ÔÂÂÈÎÓ ¨¯ÂÊÈ· ˙ÂÚˆÓ‡· ‰Ú˜˘‰‰ ÏÚ Ô‚‰Ï
ÚÈ˜˘ÓÏ ‰˘˜ ÔÎÏÂ ˙ÈË¯Ù ‰¯·Á Ï˘ ‰È˙ÂÈÓÏ ÏÈÚÙ ˜Â˘ ÔÈ‡ ÔÎ–ÂÓÎ Æ˙ÈÒÁÈ ÏÂ„‚

ÆIbid, at p. 470 ÆÂÂˆ¯Î ‰· ÂÈ˙ÂÈÓ ˙‡ ¯ÂÎÓÏ
ÆBooth, ibid, at pp. 434–436 ∫Â‡¯ ∏π

¯Ê·Ï ÌÈÏÂÎÈ ÌÈ‡ ÌÓˆÚ ÌÈÏ‰Ó‰ ∫‡·‰ È˘ÚÓ‰ ÔÂÚÈË‰ ÏÚ ¨¯˙È‰ ÔÈ· ¨˙Ú˘ ÂÊ ‰„ÓÚ π∞
Æ®Ì˙Â‡ ‰˜ÈÒÚÓ‰ ‰¯·Á‰ Ï˘ ˙ÂÈÓÂ ˙ÂÈˆÙÂ‡ Ì‚ ÌÈ˙ÈÚÏÂ ‰¯ÈÈ¯˜© ‰¯·Á· Ì˙Ú˜˘‰ ˙‡
ÔÂ·Â È˘ÚÓ ‰Ê ÔÈ‡ ÆÌÈ¯ÊÂ·Ó–‡Ï‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰Ï‡Ï ÌÈÓÂ„ Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÎÏ
‡˜ÂÂ„ ¨È·˜Ú ÔÙÂ‡· ¨ÏÂÚÙÏÂ Ì‰Ï˘ ÌÈÈË¯Ù‰ ÌÈÒ¯ËÈ‡Ï ¯Î˙‰Ï ‰¯·Á‰ ÈÏ‰ÓÓ ˘Â¯„Ï

ÆÌÈ¯ÊÂ·Ó‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙·ÂËÏ
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Æ˙ÂÈÂÓ‡ ÈÂ·È¯ ÈÙÓ ˘˘Á‰ „‚ ˘ÓÓ Ï˘ ˜ÂÓÈ ÌÈÏÚÓ ÌÈ‡ ÌÈËÈÚÓÓ‰ ∫‰Â˘ È˙Ú„
ÌÈ‚‰Â‰ ˙Â¯·Á‰ ÈÈ„Â ÔÈ„‰–ÈÎ¯ÂÚ Ï˘ ‰˜È˙‡‰ ÈÈ„ ¨˙ÂÁÈÏ˘‰ ÈÈ„˘ ‰„·ÂÚ‰ ÌˆÚ
‰ÁÎÂ‰ ‡È‰ ÔÈ‡Â ¨˘˘ÁÏ ‰ÚÓ È„Î ‰· ÔÈ‡ ¨˙ÂÈÂÓ‡ È·Â¯Ó ÌÈÒÁÈ Ï˘ ÌÓÂÈ˜ ÌÈ¯˘Ù‡Ó
È˘· ¨ÌÈ˘ÁÎ˙Ó‰ π±ÆÔÂˆ¯–˙ÂÚÈ·˘Ó ˙Â‡ˆÂ˙ ·ÈÓ ˙ÂÈÂÓ‡ ÈÂ·È¯ Ï˘ ·ˆÓ˘ ˙˜ÙÒÓ
·ÈÎ¯Ó — ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ÌÈÒ¯ËÈ‡‰ È„Â‚È Ï˘ „Á‡ ÔÙÏ ˜¯ ÌÈÒÁÈÈ˙Ó ¨˙ÂÁÓ‰
ÈÈÈÚ· ‰ÓÂ„ ¨¯ÂÊÈ·Ï ÒÁÈ· Û‡ ¨ÔÎ–ÂÓÎ ÆÏÈÚÏ ÂÓ˘ ÌÈ·ÈÎ¯Ó‰ ¯‡˘Ó ÌÈÓÏÚ˙ÓÂ ¨¯ÂÊÈ·‰
Ô‰ ÔÂ·˘Á· ‡È·‰Ï ÌÈÏ‰Ó‰ ÏÚ˘ ÍÎ ¨Ï˜˘Ó–˙Â„·Î ÔÈ‰ ÌÈÏÚÓ ÌÈ„„ˆ‰ È˘˘ ˙ÂÚË‰˘
ÆÌÈ¯ÊÂ·Ó–‡Ï‰ ÌÈÚÈ˜˘Ó‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ Ô‰Â ÌÈ¯ÊÂ·Ó‰ ÌÈÚÈ˜˘Ó‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡
˙ÂÏÈÚÈ ˙ÈÈÚ· ¯ˆÂÈ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÙ–ÏÚ ÌÈÏ‰Ó‰ Ï˘ ˙ÂÈÂÓ‡‰ ÈÂ·È¯ ∫˙Á‡·
‰Ê ÌÈ¯Á˙Ó‰ ÌÈ·Â¯Ó ÌÈÒ¯ËÈ‡ ÔÈ· ¯ÂÁ·Ï „ˆÈÎ ‰ÈÁ‰ ÌÈÏ·˜Ó ÌÈ‡ ÌÈÏ‰Ó‰ Æ˙È˘ÓÓ
‰„ÈÓ–˙Ó‡· È˜ÒÚ‰ ÌÏÂÚ‰ ˙‡ ˙„ÈÈˆÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ Æ‰Ê ˙‡ ‰Ê ÌÈ¯˙ÂÒÂ ‰Ê·
ÔÂÂÈÎÓ Æ˙Ï·‚ÂÓ ‰˙Â˘ÈÓ˘ ¨‰˘ÚÓÏ ¨ÔÎÏÂ ¨˙ÂÈÓÈÙ ˙Â¯È˙Ò ‰‡ÏÓÂ ˙Ï·ÏÂ·Ó ¨˙ÏÙ¯ÂÚÓ
‰¯·Á‰ ˙ÏÂÚÙ ˙‡ ÍÈ¯Ú‰Ï Ô˙È ‰ÈÙ–ÏÚ˘ ‰¯Â¯·Â ‰„Á ‰„ÈÓ–˙Ó‡ ÌÈ¯„Ú Â‡ ¨ÍÎ˘
˙ÂÁÂÎ È„È–ÏÚ Ì‰ÈÏÚ ˙ÏÚÙÂÓ‰ ‰¯˜·‰ ¨Ô·ÂÓÎ ¨ËÚÓÏ© ‰ÈÏÚ Á˜ÙÏÂ ‰˙Â‡ ¯˜·Ï ¨‰ÈÏ‰ÓÂ
— ˘È‡ ÈÙÏ ÔÂ·˘ÁÂ–ÔÈ„ Ô˙ÈÏ ÌÈÎÈ¯ˆ ÌÈ‡ ÌÈÏ‰Ó‰ ÂÊ Í¯„· Æ®ÌÈÂ˘‰ ˜Â˘‰
È¯˜ ¨ÌÂˆ¯Î ‰¯·Á‰ ˘ÂÎ¯· ˙Â˘ÚÏ ˙Ó–ÏÚ ÂÊ ‰„·ÂÚ ÏˆÏ ÌÈÏÂÏÚ Ì‰ Æunaccountable
˙ÈÏÎ˙‰ ¨ÔÎ ÈÎ ‰‰ ÆÂ˙ÂÏÏÎ· ˜˘Ó‰Â ‰¯·Á‰ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÂ·˘Á–ÏÚ ¨Ì˙È·Ï
˙ÂÈÂÏÚ ˙‡ ˙‡Ê ˙Á˙ ‰‡È˘Ó ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ˙¯ÓÈÈ˙Ó‰ ¨˙‚‰Â‰

Æ˙ÂÏÈÚÈ· ˙Ú‚ÂÙ ÍÎ·Â ®agency costs© ˙e‚Èˆ‰

ÈÊÂÁ‰ ÌÁ˙Ó‰ ˙ÂÚˆÓ‡· ÏÚ‰–„ÚÈ ÔÂÊÈ‡ ∫‰ ˜¯Ù

¨Ì˙ËÈ˘Ï ÆÏÚ‰–„ÚÈ ÏÚ ÌÈÓ„Â˜‰ ÌÈ˜¯Ù· È˙Á˙Ó˘ ˙¯Â˜È·‰ ˙‡ ÌÈÁÂ„ ÌÈ·ÂËÂ ÌÈ·¯
Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ ÌÂ„È˜Ï ‰¯·Á‰ ˙ÈÏÎ˙ „Â·Ú˘Â ˙Â¯·Á‰ ÈÈ„· ˙ÂÈÓ‰ ÈÏÚ· ˙Ù„Ú‰
¨˙Â¯·Á‰ ÈÈ„ ÔÈ· ÔÂÊÈ‡ ÌÈÈ˜˙Ó˘ ÌÂ˘Ó ˙¯Ó˘ ÂÊ Æ˙ÈÏÎÏÎ‰ ˙ÂÏÈÚÈ· ÌÈÚ‚ÂÙ ÌÈ‡
Ï˘ ÌÈÒ¯ËÈ‡ ÏÚ Ô‚‰Ï Ì˙ÈÏÎ˙˘ ¨ÌÈ¯Á‡ ÌÈÂ‚Ó ÔÈ·Ï ¨˙ÂÈÓ‰ ÈÏÚ· ˙‡ ÌÈÙÈ„ÚÓ‰

Æ˙ÈÊÂÁ‰ ˙Ú˜ÙÏ ÌÈ¯Â˘˜‰ ÌÈ¯Á‡
‰ÚÈ‚Ù Ï˘ ˙Â¯˘Ù‡‰ ˙‡ ÚÂÓÏ ÌÈ¯ÂÓ‡˘ ÌÈ˜ˆÂÓ ‰‚‰ ÈÂÂ˜ ‰˘ÂÏ˘ ˙Â‰ÊÏ Ï·Â˜Ó
˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎ ÆÈÊÂÁ‰ ÌÁ˙Ó‰ ‡Â‰ ÔÂ˘‡¯‰ ∫‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘·

                                            

‰·ÈÓ ‰ÏÂÙÎ‰ ˙Â·ÈÂÁÓ‰˘ ÍÎÏ ˙Â·¯ ˙ÂÈÂ„Ú ˘È ¨‰˜ÒÚ‰ Ï˘ ÔÈ„‰–Í¯ÂÚÏ ÒÁÈ· ¨Ï˘ÓÏ π±
Stephen M. ∫Ïˆ‡ ˙ÂÈÙ‰ Â‡¯ Æ„Á‡Î ÔÈ„‰–Í¯ÂÚÏÂ ÌÈ„„ˆÏ ˙Â·ÂË–‡Ï ˙Â‡ˆÂ˙
Bainbridge "In Defense of the Shareholder Wealth Maximization Norm: A Reply

Æto Professor Green" 50 Wash. & Lee L. Rev. (1993) 1423, 1436–1437
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È‡˙ ˙‡ ·ˆÚÏ Â˙Â¯˘Ù‡· ˘ÈÂ ¨‰‡ÏÓ ˙ÂÚ„ÂÓ·Â ÔÂˆ¯Ó ‰¯·Á‰ ÌÚ ‰ÊÂÁÏ ÒÎ ‰¯·Á‰ Ï˘
ÌÈÏÂÏÚ ‰¯˘Ó‰–È‡˘Â˘ ÌÈÂ˘ ÌÈ˘ÂÓÈ˘ ÈÙÓ ÂÏ˘ ÌÈÒ¯ËÈ‡‰ ÏÚ Ô‚˙˘ Í¯„· ‰ÊÂÁ‰
‡ˆÓ˘ ˙ÂÓÂ˘˙ Ï˘ ˜ÙÒ Ì‚ Æ˜Â˘‰ ‡Â‰ È˘‰ ÆÌ‰È„È· ÌÈ„˜ÙÂÓ‰ ‰¯·Á‰ ˙ÂÁÂÎ· ˙Â˘ÚÏ
Æ‰„ÈˆÓ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï ÛÂ˘Á ÂÈ‡ ‰ÓÈÚ ˙Â¯˘˜˙‰‰ ˙Ú· ‰¯·Á‰ ÏÂÓ ˙Â˙ÈÁ ˙„ÓÚ·
‰¯·ÁÏ ˜ÙÒÓ ‡Â‰˘ ˙ÂÓÂ˘˙‰ Ï˘ ÌÈ¯ÈÁÓ‰ ¯˘‡· ¨‰¯·Á‰ ÏÂÓ ÂÙ‚· „ÓÂÚ ÂÈ‡ ‡Â‰
ÌÈÏ˘Î ÌÈÓÈÈ˜ ÌÈ˙ÈÚÏ ¨˙Ó‡ ÆÈËÂÂÏ¯‰ ˜Â˘·˘ ÌÈÈ˙Â¯Á˙‰ ˙ÂÁÂÎ‰ È„È–ÏÚ ÌÈÚ·˜
¯·„‰˘ ÌÈ¯˜Ó· Æ˙·¯Ú˙Ó ˙ÈÏÏÎ ‰ÈˆÏÂ‚¯ — È˘ÈÏ˘ ‰‚‰ Â˜ ÌÈÈ˜ ÔÎÏÂ ¨ÌÈ˜ÂÂ˘·
È„È–ÏÚÂ ˙Â˜˙Â ÌÈ˜ÂÁ Ï˘ ‰¯Â˘ ˙ÂÚˆÓ‡· ˙ÂÓÂ˘˙‰ È˜ÙÒ ˙¯ÊÚÏ ıÏÁ ˜˜ÂÁÓ‰ ¨ÈÁ¯Î‰

ÆÌÓÂÈ˜ ˙ÈÏÎ˙ ÂÊ˘ ˙ÂÈÏ‰œÓ ˙ÂÈÂ˘¯Â ÌÈÁ˜ÙÓ ˙Â„ÒÂÓ Ï˘ ‰ÎÓÒ‰
‰ÏÈÚÈ „ÈÓ˙ ˙ÂÈ‰Ï ‰¯ÂÓ‡ ‰¯·Á‰ ˙ÏÂÚÙ ÈÊ‡ ¨Ì„ÂÚÈÈ ˙‡ ÌÈ‚È˘Ó ÔÎ‡ ‰‚‰‰ ÈÂÂ˜ Ì‡
‰Ê¢© ˙‚‰Â‰ ˙ÈÏÎ˙‰ ˙ÂÂˆÓÏ Ì‡˙‰· ¨ÔÂ‰‰ ˙ÂÓÂ˘  ̇È˜ÙÒ Ï  ̆Ì‰ÈÁÂÂ  ̄˙‡ ‰‡È˘Ó ‡È‰ ∫ÂË¯Ù
¨˙˘ÏÂ˘Ó‰ ˙Â‚‰‰  ˙˘¯ È„È–ÏÚ  ÌÈ‚ÂÓ‰  ¨˙ÂÓÂ˘˙‰ ¯‡˘  Ï˘ ÌÈ˜ÙÒ‰˘  ÈÏ·Ó  ¨®¢‰‰

Æ®¢¯ÒÁ ‡Ï ‰ÊÂ¢© Ô‰˘ÏÎ ˙ÂÈÂÏÚ Ï  ̆‰ˆÁ‰Ï ÂÙ˘ÁÈÈ
˙ÈÏÎ˙  ̆ÍÎ È„ÈÏ ‡È·‰Ï ®ÌÈ˜˜ÂÁÓ Ï˘Â ÌÈ„ÓÂÏÓ Ï˘© ˙ÂÂÈÒ‰ ¨‰ÚË‰ ÈÙ–ÏÚ ¨ÂÈÈ‰„
¯˘Ù‡Ï ˜„ˆÂÓ–‡Ï ÔÂˆ  ̄È„È–ÏÚ ÌÈÚeÓ ˙ÂÈÓ‰ ÈÏÚ· Ï  ̆Ì‰ÈÁÂÂ  ̄˙‡˘‰· „˜Ó˙  ̇‡Ï ‰¯·Á‰
˙ÂÈ˜Â˘‰ ¨˙ÂÈÊÂÁ‰ ˙Â‚‰‰ ÏÚ ÛÒÂ ∫ÁÂÙ˙ Â˙Â‡· ˙ÈÚÈ·  ̄ÌÚÙ ÒÂ‚Ï ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘Ï
˙‡Â ‰¯·Á‰ ˙ÈÏÎ  ̇˙‡ ˙ÂË‰Ï — ¢˙È·· ‰ÎÏÓ‰ ˙‡ ˘Â·ÎÏ¢ Ì‚ ÌÈÈÈÂÚÓ Ì‰ ˙ÂÈ¯ÂËÏÂ‚¯‰Â
¨ÌÈ¯Á‡‰ Ï˘ Ì¯·ÚÏ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÌÂ„È˜Ó ‰¯˘Ó‰–È‡˘Â Ï˘ ÌÈÂÓ‡‰ ˙·ÂÁ
ÌÈ„‚˙Ó‰ ¨‰Ê  ˙ÓÂÚÏ  Æ˙ÂÈÓ‰ ÈÏÚ·Ï  ÍÈÈ˘  ˙ÂÈ‰Ï  ¯ÂÓ‡˘ ¯˘ÂÚ  Ì‰ÈÏ‡  ¯È·Ú‰Ï  ÍÎ·Â
‰˙Â‡ ˙È˘ÚÓ ‰‚‰ ÌÈ˜ÙÒÓ ÌÈ‡ ÈÏÏÎ‰ ˜ÂÁ‰Â ˜Â˘‰ ¨‰ÊÂÁ‰ ÈÎ ÌÈÒ¯Â‚ ˙‚‰Â‰ ˙ÈÏÎ˙Ï
ÌÈ˜¯Ù‰ ˙˘ÂÏ˘· Æ˙Â¯·Á‰ ÈÈ„· ÈÂÈ˘ ˘¯„ ÔÎÏÂ ¨˙ÂÈÂÏÚ ˙ˆÁ‰ ÈÙÓ ÌÈÏ‰˜‰ ¯‡˘Ï
Â˙˜ÚÊ  ̆˜ÊÂ˜‰ Â‰ÈÓÂ ¨ÏÈˆ‰Ï ÂÈÏÚ Â˙˘·Î ˙‡˘ ˘¯‰ Â‰ÈÓ ∫‰Ï‡ ˙Â¯˙ÂÒ ˙ÂÚË ¯¯· ÌÈ‡·‰

Æ˙·Î¯ÂÓ ‰ÂÓ  ̇‰Ï‚  ̇˙Ó‡‰ ¯Á‡ ˙Â˜Á˙‰‰ ø‰·˘˜‰Ï ‰ÈÂ‡  ̄‰È‡

ÈÊÂÁ‰ ÔÂÚÈË‰ Æ±

ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ È·‚Ï π≤∫‰‡·‰ ‰Á·‰‰ ˙‡ ÌÈ˘È‚„Ó ˙ÈÊÂÁ‰ ‰‚‰· Ì‰È˙Â„˙È ÌÈÎÓÂ˙‰
˙ÂÓÎ ˙ÈÁ·Ó Ô‰ — ˙ÈÊÎ¯Ó‰ ˙È·ÈËÓ¯Â‰ ˙¯‚ÒÓ‰ ¨‰¯·Á‰ ÔÈ·Ï ˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ·˘
ÔÈ„‰Â ˙Â¯·Á‰ ÈÈ„ Æ‰ÓÂ˘˙‰ ˙˜ÙÒ‰Ï ‰ÊÂÁ‰ ‡È‰ — Ì˙Â·È˘Á ˙ÈÁ·Ó Ô‰Â ÌÈ¯„Ò‰‰
ÌÈ¯·„ π≥Æ„·Ï· ˙ÂÈ˘Ó Ì‰È˙ÂÚÙ˘‰ Í‡ ¨‰Ï‡ ÌÈÒÁÈ ˙ÂÎ¯ÚÓ ÏÚ ÌÓÂ‡ ÌÈÈ¯˜Ó ÈÏÏÎ‰

                                            

William J. Carney "Does Defining Constituencies Matter?" 59 U. ∫Ï˘ÓÏ ¨Â‡¯ π≤
Cin. L. Rev. (1990) 385, 394–417; Michael E. Debow & Dwight R. Lee

"Shareholders, Nonshareholdrs and Corporate Law: Communitarianism and

ÆResource Allocation" 18 Del. J. Corp. L. (1993) 393, 406
"Corporate law allows firms to strike almost any imaginable bargain with debt π≥
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¨‰Ï‡ Ï˘ Ì¯˘˜‰· Æ˙ÂÈÓ‰ ÈÏÚ· — „Á‡ ˙ÏÂÊ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎ È·‚Ï ÌÈÂÎ ‰Ï‡
ªÂ˙Â‰Ó· È„Ï˘ ÂÈ‰ ‰ÈÓ‰ ‰ÊÂÁ Æ˙Â¯·Á‰ ÈÈ„ ‡È‰ ˙ÈÊÎ¯Ó‰ ˙È·ÈËÓ¯Â‰ ˙¯‚ÒÓ‰
‰¯·Á‰ ÏÂÓ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰È˙Â·ÂÁÂ Ì‰È˙ÂÈÂÎÊ ˙‡ ÌÈÚ·Â˜‰ ÌÈÈË¯Ù‰ ÌÈÎ˙‰

Æ®ÌÈÙÂÎ‰Â ÌÈ˘¯Ó‰ Ì‰È˜ÏÁ ÏÚ© ˙Â¯·Á‰ ÈÈ„· ÌÈÚ·˜
˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ ˙ÂÚÈ·˙‰ ÈÙÂ‡ ÔÈ· ‰Á·‰‰ ÏÚ ÍÓ˙ÒÓ Ï·Â˜Ó‰ ¯·Ò‰‰ øÚÂ„Ó
ÚÂ„ÈÂ ÚÂ·˜ ‰Î¯Ú˘ ‰ÚÈ·˙ ‰¯·Á‰ ÈÙÏÎ ÌÈ‚ÈˆÓ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎ ∫‰¯·Á‰ ÈÙÏÎ ÌÈÂ˘‰
ÈÙÏÎ ˙È¯ÂÈ˘ ‰ÚÈ·˙· ÌÈ˜ÈÊÁÓ ˙ÂÈÓ‰ ÈÏÚ· ¨‰Ê ˙ÓÂÚÏ ÆÌÎÒÂÓ ÔÂÚ¯ÈÙ „ÚÂÓ ‰Ï ˘È ¯˘‡Â
·ÂÁ‰ ÈÂˆÈ¯Ï ‰ÚÂ·˜‰ ‰ÚÈ·˙‰ ÔÎÏ Æ˘‡¯Ó ÌÈÚÂ„È ÌÈ‡ ‰˘ÂÓÈÓ „ÚÂÓÂ ‰ÈÎ˙˘ ¨‰¯·Á‰
‰˙ÂÈ‰· ¨˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ¨‰˙ÓÂÚÏ Æ‰˙¯„Ò‰ ÌÂ˜Ó ‰ÊÂ ¨˙Â‡ ÈÊÂÁ ˘Â·Ï Ï·˜Ï ‰ÏÂÎÈ
˙·ÈÈÁ π¥¨‰¯·Á‰ Ï˘ ˙ÏÏÂÎ‰ ÌÈÚÂˆÈ·‰ ˙Ó¯· Ú‚Â ‰ÎÂ˙˘ ¯Á‡ÓÂ ¨ÁÂ˙Ù Ì˜¯Ó ˙ÏÚ·
¯È˘ÎÓ ÂÈ‰ ˙Â¯·Á‰ ˜ÂÁ πµÆ‰Â˘ ˙È·ÈËÓ¯Â ˙ÎÒÓ È„È–ÏÚ — ‰¯˜ÈÚ· — ˙¯„ÒÂÓ ˙ÂÈ‰Ï
˙ÂÈÓ‰ ÈÏÚ· ÔÈ·˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓ· ÈÁ¯Î‰‰ ¯ÒÁ‰ ˙‡ ‡ÏÓÏ È„Î „ÁÂÈÓ· ÔÎÂ‰˘ È„ÂÁÈÈ
ÔÈ·˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓÏ ÒÁÈ· ‡ÏÓÓ ‡Â‰˘ „È˜Ù˙‰ Æ‰ÊÂÁ ÛÈÏÁ˙ ÂÈ‰ ˜ÂÁ‰ Æ‰¯·Á‰ ÔÈ·Ï
‰˜ÙÒ‰‰ Â‡ ‰‡ÂÂÏ‰‰ ¨‰„Â·Ú‰ ÈÊÂÁ ÌÈ‡ÏÓÓ˘ ‰ÊÏ ‰ÓÂ„ ‰¯·Á‰ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ·
˙·ÂÓ ‰Ê Ú˜¯ ÏÚ Æ‰¯·Á‰ ÔÈ·Ï ÌÈ˜ÙÒ‰ Â‡ ÌÈ˘Â‰ ¨ÌÈ„·ÂÚ‰ ÔÈ·˘ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ·
È¯‰˘ ¨ÌÈ¯Á‡‰ Ï‡ ˙ÂÈÂÏÚ ÔÈˆÁ‰Ï ˙Ï‚ÂÒÓ ‰È‡Â ˙„ÚÂÈÓ ‰È‡ ‡È‰ ∫˙‚‰Â‰ ˙ÈÏÎ˙‰
˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎ˘ ¯Á‡Ï ÆÌÈÊÂÁ — ˙ÂÁÓ˙Ó ˙ÂÈ·ÈËÓ¯Â ˙ÂÎ¯ÚÓ· ÌÈ‚ÂÓ ÂÏÏ‰
„ÚÈ ÌÈ¯˙Â ¨˙È¯ÂÈ˘‰ ˙ÂÎÊ‰ ÈÏÚ· ¨˙ÂÈÓ‰ ÈÏÚ· ¨ÂÈ˙ÂÈÂÎÊ ˙‡ ˙Ë¯ÙÓ‰ ˙ÈÊÂÁ ‰‚‰ Ï·È˜

Æ‰¯·Á‰ ˙ÏÂÚÙÏ „ÈÁÈ
π∂∫Macey Ú·Â˜ ÍÎ

                                            

investors, with employees, with suppliers, and with local governments... These

will be enforced according to the law of contracts. All of these 'constituencies'

may make formidable investments in the firm (in the sense of irrevocable,

specialized commitments of physical or human capital); all are left to protect

themselves through contract." Easterbrook & Fischel, supra note 6, at pp. 24–

Æ25
"Uniquely, the residual claimants... are interested in the firm's overall π¥
profitability, whereas creditors and managers [and presumably other

constituents as well] are essentially fixed claimants who wish only to see their

claims repaid and who will logically tend to resist risky activities. Having less

interest in the overall [economic] performance of the firm, creditors can bargain

through contract and do not need representation on the board to monitor all

aspects of the firm's performance." Jesse H. Choper, John C. Coffee & Robert C.

ÆMorris Cases and Materials on Corporations (Boston, 3rd ed., 1989) 28–29

Frank H. Easterbrook & Daniel R. Fischel "Voting in Corporate Law" 26 J. ∫Â‡¯ πµ
ÆL. & Econ. (1983) 395, 403

ÆMacey, supra note 5, at p. 25 π∂
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"...[F]iduciary duties are owed to residual claimants and residual
claimants alone because this is the group that faces the most
severe set of contracting problems with respect to defining the
nature and extent of the obligations owed to them by officers and
directors. Other constituencies besides shareholders face
contracting problems, to be sure, but these problems can be
solved at far less cost than those confronting shareholders."

Ì‰ ˙ÂÈÓ‰ ÈÏÚ·˘ ‰„·ÂÚÏ ÌÈ¯Ú ‰¯·Á‰ ÌÚ ÌÈ¯˘˜˙Ó‰ ÏÎ ÈÎ ˘È‚„Ó ÈÊÂÁ‰ ÔÂÚÈË‰
Ï˘ ˙Â¯˘Ù‡‰ ÆÌÚÓÏ ˙„˜Ù˙Ó ‰¯·Á‰ ÍÎÈÙÏÂ ‰¯·Á‰ Ï˘ ‰·Ó·Â ¯Ë˘Ó· ÌÈËÏÂ˘‰
È˜ÙÒ Ï˘ Ì‰ÈÈÚ „‚Ï ˙„ÓÂÚ ÏÈÚÏ ÂË¯ÂÙ˘ ˙Â·¯‰ ÌÈÎ¯„‰Ó ˙Á‡ ÏÎ· ˙ÂÈÂÏÚ ˙ˆÁ‰
Ì„È Ï‡Ï ¯˘‡ ÏÎ ÌÈ˘ÂÚ Ì‰ ÍÎÈÙÏ Æ‰¯·Á‰ ÌÚ ¯˘˜˙‰Ï Ì‡ ÌÈÏ˜Â˘ Ì‰ ¯˘‡Î ˙ÂÓÂ˘˙‰
ÈÊÂÁ· ÌÈÏÏÂÎ Ì‰˘ „È˙Ú ÈÙ ˙ÂÙÂˆ ˙ÂÈ˙ È„È–ÏÚ ‰ˆÁ‰‰ ÈÙÓ ÌÓˆÚ ÏÚ Ô‚‰Ï ˙Ó–ÏÚ

Æ‰¯·Á‰ ÌÚ ˙Â¯˘˜˙‰‰
¨¯ˆÂÓ‰ Ï˘ ‰ÈÈ˜‰ ‰ÊÂÁ ¨‰‡ÂÂÏ‰‰ ‰ÊÂÁ ¨‰„Â·Ú‰ ‰ÊÂÁ Ï˘ ÌÈÈÊÎ¯Ó‰ Ì„ÂÚÈÈÂ Ì˙¯ËÓ
‰ÈÂ˘Ú ˙ÈÊÂÁ‰ ˙Ú˜Ù‰˘ ÌÈˆÈ‡‰ ¯‡˘ ÏÎÂ ‰¯·ÁÏ ¯ˆÂÓ‰ Â‡ ˙Â¯È˘‰ Ï˘ ‰˜ÙÒ‰‰ ‰ÊÂÁ

∫„Â‡Ó ÔÂe‚Ó ˙ÂÈÂ¯˘Ù‡‰ ËÈ¯Ù˙ Æ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÚÂÓÏ ‡È‰ Ì‰Ó
È‡˙ ¨‰ÁÂÓÂ ‰„Â·Ú ˙ÂÚ˘ ¨‰ÈÒÙ ¨˙¯ÂÎ˘Ó — ‰¯·Á‰Ó ÌÈ„·ÂÚ‰ Ï˘ Ì‰È˙ÂÚÈ·˙
ÔÈ·˘ ˙ÈÊÂÁ‰ ˙Î¯ÚÓ· ˙Ë¯ÂÙÓ ‰¯„Ò‰ÏÂ ‰¯Â¯· ‰¯„‚‰Ï ˙Â˙È — ‰ÓÂ„ÎÂ ‰„Â·Ú
ÌÈÏÂÎÈ ÂÈ‰ ¨ÌÈË¯ÂÙÓ‰ ÌÈÙÈÚÒ· È„ ÔÈ‡ ÈÎ ÌÈ„·ÂÚ‰ Â¯·Ò ÂÏÈ‡ π∑Æ‰¯·Á‰ ÔÈ·Ï ÌÈ„·ÂÚ‰
¨ÌÈ˘Â‰ Ì‚–ÂÓÎ — ÌÈ„·ÂÚ‰ ¨Ï˘ÓÏ ÆÈÏÏÎ ÈÙÂ‡ ˙ÂÏÚ· ˙ÂÙÒÂ ˙ÂÈÊÂÁ ˙Â‚‰ ˘Â¯„Ï
Ì‰Ï ˜ÈÚÓ‰ ÈÊÂÁ È‡˙ ˘Â¯„Ï ÌÈÏÂÎÈ ÂÈ‰ — ˙„˜Ù˙Ó ‰¯·Á‰ ‰·˘ ‰ÏÈ‰˜‰ Â‡ ÌÈÏ‰Ó‰
˙ÂÚ‚ÂÙ‰ ‰¯˘Ó‰–È‡˘Â Ï˘ ˙ÂËÏÁ‰ ÚÂÓÏ ÂËÂ ÁÂÎ ∫È¯˜ ¨‰¯·Á· ¢˙ÈÏÈÏ˘ ‰ËÈÏ˘¢
ÏÈ·Â‰Ï ÏÂÏÚ˘ ‰¯·Á· È·Ó ÈÂÈ˘ ˙ÎÈ¯Ú ˙Ú· ¨Ï˘ÓÏ© Ì‰Ï˘ ÌÈ¯„‚ÂÓ‰ ÌÈÒ¯ËÈ‡·
ÌÈÏÂÎÈ ÌÈ‡ ÌÈ„·ÂÚ‰ ÈÎ ‰ÁÈÎÂÓ ‰È‡ ÌÈÁÈÎ˘ ÌÈ‡ ‰Ï‡Î ÌÈ‡˙˘ ‰„·ÂÚ‰ π∏Æ®ÌÈ¯ÂËÈÙÏ
— Ì¯ÈÁÓ ˙‡ ÌÏ˘Ï ÌÈÎÂÓ ÌÈ‡ Ì‰˘ ÌÂ˘Ó Ì‰· ÌÈÈÈÂÚÓ ÌÈ‡ Ì‰˘ ‡Ï‡ ¨Ì˙Â‡ ˘Â¯„Ï

Æ®‰ÓÂ„ÎÂ ‰ÎÂÓ ˙È·È¯ Â‡© ¯˙ÂÈ ‰ÎÂÓ ˙¯ÂÎ˘Ó
ÈÎ ˘˘ÁÏ ¨Ï˘ÓÏ Æ‰˜ÒÚ‰‰ ‰ÊÂÁ È„È–ÏÚ ·ËÈ‰ ÌÈ‚ÂÓ ˙ÂÈ‰Ï ÌÈÏÂÎÈ ÌÈÏ‰Ó‰ Ì‚
˙ÂÚˆÓ‡·© ‰¯·Á‰ ÈÏ‰Ó Ï‡ ˙ÂÈÂÏÚ ˙ˆÁ‰Ï ¯È˘ÎÓ Â˘Ó˘È ‰ËÈÏ˘ ˙¯·Ú‰Ï ˙Â˜ÒÚ
˘È ®‰ÂÈÏÚ‰ ‰ÓÂ˜· È˙ÈÙ‰ „¯˘ÓÏ ¯·ÚÓ‰ ·¯Ú ¨ÂÈÈ‰„ ¨˙„ÚÂÓ‰ ‰ÙÂ˜˙· Ì‰È¯ÂËÈÙ
‚ÂÒÓ ˙ÂÈ˙ Ï˘ ‰ÏÏÎ‰ ÏÚ ˙˙ÏÂ–˙‡˘Ï ÌÈÏÂÎÈ ÌÈ‚‡„ÂÓ ÌÈÏ‰Ó Æ˙˜ÙÒÓ ˙ÈÊÂÁ ‰·Â˘˙

                                            

Alexander C. Gavis "A Framework for Satisfying Corporate ∫Ï˘ÓÏ ¨Â‡¯ π∑
Directors' Responsibilities Under State Nonshareholder Constituency Statutes:

ÆThe Use of Explicit Contracts" 138 U. Pa. L. Rev. (1990) 1451
ÆMacey, supra note 28, at p. 187 ∫Â‡¯ π∏
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¯˘ÂÚ ˙¯·Ú‰ Ï˘ ˙Â¯˘Ù‡‰ ˙‡ ÏÎÒÏ ÍÎ·Â ¨Ì‰Ï˘ ‰˜ÒÚ‰‰ ÈÊÂÁ· ¢·‰Ê ÁˆÓ¢ Ï˘
 ππÆÌÈ¯ÂËÈÙ ˙ÂÚˆÓ‡· ˙ÂÈÓ‰ ÈÏÚ· Ï‡ Ì‰Ó ˙È„„ˆ–„Á

ÌÈË¯ÂÙÓ ÌÈÊÂÁ ÌÈÁÒÓ ˙Â¯·Á Ï˘ ÌÈ˘Â‰ ∫·ÂÁ–˙Â¯‚‡ ÈÊÂÁÏ Ú‚Â· ÔÈ„‰ ‡Â‰
˙ÂÏÂÏÚ˘ ˙ÂÏÂÚÙ ¨È„„ˆ–„Á ÔÙÂ‡· ¨Úˆ·Ï ˙ÏÂÎÈ‰ ˙‡ ‰ÂÂÏ‰ ‰¯·Á‰Ó ÌÈÚÂÓ˘ ¨‡ÈÏÙ‰Ï
‡ÂˆÓÏ Ô˙È ‰‡ÂÂÏ‰ ÈÊÂÁ· ¨Ï˘ÓÏ ±∞∞Æ‰¯·Á‰ ÈÙÏÎ Ì‰Ï˘ ‰ÚÈ·˙‰ Í¯Ú ˙‡ „È¯Â‰Ï
¨ÌÈÙÒÂ ‰‡ÂÂÏ‰ ÈÊÂÁ ÏÚ ÌÂ˙ÁÏ ‰ÂÂÏ‰ ‰¯·Á‰ ÏÚ ˙Â¯ÒÂ‡‰ ˙ÂÈ˙ ˙Â·Â¯˜ ÌÈ˙ÈÚÏ
¨˙ÂÙ„ÚÂÓ ˙ÂÈÓ ˜ÈÙ‰Ï ¨˙Â˜ÙÂÓ‰ ‰È˙ÂÈÓ ˙‡ ˘ÂÎ¯Ï ¨ÌÈ„„È·È„ ÌÏ˘Ï ¨‚ÊÓ˙‰Ï
‰ÎÏ‰ ¨ÌÈÚÂÓ ÌÈ˘Â‰ ÍÎ· Æ„ÂÚÂ ˙Â¯Â˘˜ ˙Â¯·Á ÌÚ ˙Â˜ÒÚ ÍÂ¯ÚÏ Â‡ ÌÈÒÎ ¯ÂÎÓÏ
ÌÓˆÚ ÏÚ Ô‚‰Ï ÌÈÏÂÎÈ ÌÈ˘Â‰ ¨„ÂÚÂ ˙‡Ê Æ˙ÂÈÓ‰ ÈÏÚ· È„È–ÏÚ Ì¯˘ÂÚ ˙ÏÊ‚ ˙‡ ¨‰˘ÚÓÏ
‰¯·Á‰ ÏÚ ÛÂÎ‡Ï ÌÈÏÂÎÈ ÌÈ˘Â‰ ¨‰Ï‡ ÌÈ‡˙ ÈÙ–ÏÚ ∫"put provisions" ˙ÂÚˆÓ‡·
ÌÈÏÈÚÙÓ ÌÈÚÂ¯È‡ ˘Á¯˙‰· ˘‡¯Ó ÚÂ·˜ ¯ÈÁÓ· ·ÂÁ‰–˙Â¯‚‡ ˙‡ ˘ÂÎ¯ÏÂ ¯ÂÊÁÏ ‰˜ÈÙÓ‰
‰ËÈÏ˘‰ ˙¯·Ú‰ ¨ÚÂ·˜ ÛÒÏ ¯·ÚÓ ‰¯·Á‰ Ï˘ ÛÂÈÓ‰ ˙Ó¯ ˙‡ ‰ÏÚÓ˘ ‚ÂÊÈÓ ¨Ï˘ÓÏ©
‰Ó¯Ï ˙Á˙Ó Ï‡ ·ÂÁ‰–˙Â¯‚‡ Ï˘ ˜Â˘‰ ¯ÈÁÓ· ‰ÏÈÙ Â‡ ˙Â˘„Á ÌÈÈ„ÈÏ ‰¯·Á·

 ±∞±Æ®˙ÓÈÂÒÓ
ÈÙ ˙ÂÙˆÏ Ì˙ÏÂÎÈ· ÌÈÓÏ˘ÂÓ ÌÈ‡ Ì‰ ∫‰ÚÂ·Ë ‰Ï·‚Ó ˘È ÌÈÊÂÁ· ÈÎ „ÁÎÏ ÌÓÂ‡ ÔÈ‡
„ÚÂÈÓ ‰ÊÂÁ‰˘ ˙Â‡ÈˆÓ‰˘ ÏÎÎÂ ¯˙ÂÈ ‰ÎÂ¯‡ ‰ÊÂÁ‰ ˙ÙÂ˜˙˘ ÏÎÎ ‰ÙÈ¯ÁÓ ‰ÈÚ·‰ Æ„È˙Ú
È˜ÙÒ ÆÈÊÂÁ‰ ÔÂ¯˙Ù‰ ÏÚ ˘ÓÓ Ï˘ Ïˆ ÏÈË‰Ï È„Î ÍÎ· ÔÈ‡ ¨‰Ê ÌÚ Æ¯˙ÂÈ ˙ÈÓÈ„ ¯È„Ò‰Ï
˙ÂÂ¯˙Ù Ô˙Ó· ˙ÂÈÁÓÂÓ ÂÁ˙ÈÙ ¯˘‡ ¨ËÙ˘Ó‰–È˙· ÏÚ ÍÂÓÒÏ ÌÈÏÂÎÈ ÌÈÂ˘‰ ˙ÂÓÂ˘˙‰
ÂÈ‡˙˘ ¨‰ÊÂÁ‰ ÔÈ· ÌÈ¯ÚÙ ÈÂÏÈÓ ±∞≤ÆÁÂÂË–ÈÎÂ¯‡ ÌÈÊÂÁ· ÌÈ¯„ÒÂÓ–‡Ï ÌÈ‡˘ÂÏ ÌÈÈËÂÙÈ˘
È˜ÂÁ· ÌÈ¯ÊÚ ÂÏÏ‰ ÆÌÈËÙÂ˘ Ï˘ Ì˜ÂÁ–ÌÁÏ ÂÈ‰ ¨„ÈÓ˙ ‰˙˘Ó‰ ¨˙Â‡ÈˆÓ‰ ÔÈ·Ï ¨ÌÈÚÂ·˜
ÏÎÎ© ‰ÊÂÁ· ÌÈ„„ˆ‰ Ï˘ ˙ÂÈ¯Â˜Ó‰ ˙ÂÂÂÎ‰ ÏÚ Ì˙Â˘¯Ù ˙‡ ÒÒ·Ï Ì˙Â‡ ÌÈÁÓ‰ ¨ÌÈÊÂÁ‰

 ±∞≥Æ‰ÓÂ„ÎÂ Ï·Â˜Ó‰ ÌÈ¯ÁÂÒ‰ ‚‰Ó ÏÚ ¨®Ô‰ÈÏÚ „ÂÓÚÏ Ô˙È˘
ÌÈ„„ˆ‰ Ï˘ ˙ÈÓÂÂËÂ‡ ‰ÓÎÒ‰ ‡Ë·Ó ‰¯·ÁÏ ˙ÂÓÂ˘˙‰ ˙˜ÙÒ‰Ï ‰ÊÂÁ‰ ∫ÈÏÏÎ ÔÙÂ‡·Â
ÔÈ‡ ¨ÍÎ˘ ÔÂÂÈÎÓ ÆÌÂˆ¯Î ‰È‡˙ ˙‡ ·ˆÚÏ Â‡ ˙Â¯˘˜˙‰‰Ó ÚÓÈ‰Ï ÌÈÏÂÎÈ ÌÈ„„ˆ‰ ÆÂÏ

Æ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï‡ ˙ÂÈÂÏÚ Ï˘ ˙È˙ËÈ˘ ‰ˆÁ‰ ÈÙÓ ˘Â˘ÁÏ

ÈÊÂÁ‰ ÔÂÚÈË‰ ˙¯Â˜È· Æ≤

¨‰¯„‚‰‰ ÈÙ–ÏÚ ¨ÍÎÈÙÏ Æ·ÂË‰ ÌÂˆ¯Ó ‰¯·Á‰ ÌÚ ‰ÊÂÁÏ ÌÈÒÎ ÔÎ‡ ˙ÂÓÂ˘˙‰ È˜ÙÒ
‰ÁÂÂ¯‰ ˙‡ Ì„˜Ó ‡Â‰˘ Ô‡ÎÓÂ ¨ÌÈ„„ˆ‰ È˘Ï ˙ÂÂ¯˙È Â·ÂÁ· ‡˘Â Ì‰ÈÈ· Ú·˜˘ ¯„Ò‰‰
˙ÂÚˆÓ‡· ÌÓˆÚ ÏÚ Ô‚‰Ï ˙ÈÂ¯˜Ú ˙Â¯˘Ù‡ Ì‰Ï ˘È ¨È˙È‡¯‰˘ ÈÙÎ ¨ÔÎ–ÂÓÎ Æ˙ÈÙ¯ˆÓ‰

                                            

ÆMacey, supra note 5, at p. 40 ∫Â‡¯ ππ
ÆSmith & Warner, supra note 28 ∫Â‡¯ ±∞∞

ÆMacey, supra note 5, at p. 39 ∫Â‡¯ ±∞±
ÆIbid, at p. 37 ±∞≤

Charles J. Goetz & Robert E. Scott "Principles of Relational Contracts" 67 ∫Â‡¯ ±∞≥
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ÌˆÚ Ì‡‰ øÂÊ ˙Â¯˘Ù‡ ˘ÓÓÏ ÌÈÁÈÏˆÓ Ì‰ ÏÚÂÙ· Ì‡‰ ÌÏÂ‡ Æ˙ÂÂe‚Ó ˙ÂÈÊÂÁ ˙ÂÈ˙
øÌ‰ÈÏ‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï ˙Â¯˘Ù‡‰ ‰ÓÒÁ˘ ÍÎ ÏÚ ˙„ÓÏÓ ‰ÊÂÁ ÌÈ˙¯ÂÎ Ì‰˘ ‰„·ÂÚ‰

Æ‰ÏÈÏ˘· ‰Ï‡ ˙ÂÏ‡˘ ÏÚ ÌÈÂÚ‰ ˘È
ÌÈ‡Â ÈÓÈÙ Ú„ÈÓ· ÌÈ˜ÈÊÁÓ ¨‰Ó˘· ÌÈ˙ÂÂ–ÌÈ‡˘Â‰ ¨‰¯·Á‰ ÈÏ‰Ó ¨˙È˘‡¯
ÈÏÚ· ÔÈ·Ï ‰¯·Á‰ ÔÈ·˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓÏ „Â‚È· Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÈÙÏ Â˙Â‡ ÌÈÙ˘ÂÁ
˙ÂÚÈ·˙‰ ÈÏÚ· ¯‡˘ÏÂ ÌÈ„·ÂÚÏ ¨ÌÈ˘ÂÏ Ú„ÈÓ ˙ÂÏ‚Ï ˙·ÈÈÁ ‰È‡ ‰¯·Á‰ ¨˙ÂÈÓ‰
‰ÏÙ‡· ˘˘‚Ó ¯Á‡‰ „ˆ‰Â Ú„ÈÓ ÔÂ¯˙ÈÓ ‰‰ „Á‡ „ˆ˘Î Í¯Ú Ô˙ÓÂ–‡˘Ó‰ ±∞¥Æ˙ÂÈÊÂÁ‰
Ì·ˆÓ· ÌÈÚÂ·Ë‰ ÌÈÓ‚ÙÏ ÛÂ˘Á ˙ÂÓÂ˘˙‰ È˜ÙÒ È„È–ÏÚ Ô˙ÓÂ–‡˘Ó‰ ÏÂ‰È ¨˙È˘ Æ˙ÈÒÁÈ
˙Á‡ ÏÎ· ÌÈ¯·Á‰ ÔÈ· ÌÂ‡È˙ ˘·‚Ï ÂÁÈÏˆÈ Ì‡ ˜¯ ÔÎ˙È˙ ÌÁÂÎ Ï˘ ‰ÈˆÊÈÓÈËÙÂ‡ Æ‰ˆÂ·˜Î
ÌÈÒ¯ËÈ‡ È„Â‚È ÌÈÓÈÈ˜ ¨Ô·ÂÓÎ ¨ÏÚÂÙ· Æ‰¯·Á‰ ÏÂÓ „Á‡ ˘È‡Î ˙˙ÏÂ–˙‡˘ÏÂ ˙ÂˆÂ·˜‰Ó
ÔÈ· ˙ÂÁÂÎ È¯ÚÙ ÌÈÓÈÈ˜ ÌÈ˙ÈÚÏ ¨˙È˘ÈÏ˘ ±∞µÆ˙ÂÁÈÏ˘ ˙ÂÈÚ· ˙Â¯ˆÂÂ ¨˙ÂˆÂ·˜‰ È˜ÏÁ ÔÈ·
‰‡ÏÓ ‰‚‰ ÁÈË·˙˘ ˙È˘ÓÓ ÁÂ˜ÈÓ ˙ÏÂÎÈ ˙ÂÓÂ˘˙‰ È˜ÙÒÏ ÌÈ¯˘Ù‡Ó ÌÈ‡ ¯˘‡ ÌÈ„„ˆ‰
ÌÈ¯Ú ˙ÂÓÂ˘˙‰ È˜ÙÒ Ì‡ Ì‚ ¨˙ÈÚÈ·¯ ±∞∂ÆÌ‰Ï˘ ÌÈÈÓÈËÈ‚Ï‰ ÌÈÈÏÎÏÎ‰ ÌÈÒ¯ËÈ‡‰ ÏÚ
Ì‰ ¨˙ÂÈÓ‰ ÈÏÚ· ˙·ÂËÏ È„„ˆ–„Á ÔÙÂ‡· ‰È˜ÒÚ ˙‡ Ï‰Ï ‰„È˙Ú ‰¯·Á‰˘ ‰„·ÂÚÏ
ÂÈ‰ ‰Ê ÔÂÎÈÒ Ï˘ Â¯ÂÁÓ˙ ÆÌ‰È·‚Ï ÍÎ· ÍÂ¯Î‰ ÔÂÎÈÒ‰ ÏÚ ‰ÊÂÁ· ÌÓˆÚ ˙‡ ˙ÂˆÙÏ Â˘˜˙È
ÏÎÓ ÌÏÚ˙ Ì‡ Û‡ ¨˙È˘ÈÓÁ Æ‰¯Â˘‰ ÔÓ ˙ÂÓÂ˘˙ È˜ÙÒ Ï˘ Ì‰È˙Â„ÈÓ ÈÙ–ÏÚ ÂÈ‡Â ¨·Î¯ÂÓ
¨‰ÂÂ˘ ÌÈ„„ˆ‰ Ï˘ ÁÂ˜ÈÓ‰ ÁÂÎ˘ ÁÈÂ ¨‰¯·ÁÏ ˙ÈÒÁÈ ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ ˙Â˙ÈÁ‰ ÈË·È‰
¨˙ÈÓÈ„ ‰È‰ ˙ÏÚÂÙ ‰¯·Á‰ ‰·˘ ˙Â‡ÈˆÓ‰ ¯˘‡· ÈÊÂÁ‰ ÔÂ¯˙Ù‰ ˙‡ Ï·˜Ï ‰˘˜˙ ÔÈÈ„Ú
ÔÙÂˆ˘ ˙‡ ¨‰ÊÂÁ‰ ˙˙È¯Î ˙Ú· ¨˘‡¯Ó ˙ÂÙˆÏ ‰˘˜˘ ÍÎ ¨˙˘„Á˙ÓÂ ‰˙˘Ó ¨˙È·ÈË˜‡

 ±∞∑Æ„È˙Ú‰
‰¯·Á‰ ÌÚ ÌÈ¯˘˜˙Ó‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï ˙ÂÈ˘ÚÓ‰ ˙ÂÈÂ¯˘Ù‡‰
ÔÂ‚˙‰Ï ÔÂÈÒÈ ÏÎ Ï˘ Â˙ÂÏÈÚÈ· ˜ÙÒ ÏÈË‰Ï ˘È ÔÎÏÂ ¨˙ÂÈÙÂÒÈ‡ ÔÈ‰ ÍÂ¯‡ ÁÂÂËÏ ÌÈÊÂÁ·
˜ÏÁ· ¨„ÂÚÂ ˙‡Ê Æ˙Â·ÂÁÂ ˙ÂÈÂÎÊ Ï˘ ‰ÚÂ·˜ ˙Î¯ÚÓ Ï˘ È¯ÂÈ¯Ù–‡ ÁÂÒÈ ˙ÂÚˆÓ‡· Ô‰ÈÙÓ
ÍÏ‰Ó· — ¢‰ÚÂ˙ È„Î ÍÂ˙¢ ÌÓˆÚ ÏÚ Ô‚‰Ï ˙ÏÂÎÈ ÏÎ ˙ÂÓÂ˘˙‰ È˜ÙÒÏ Ì‚ ÔÈ‡ ÌÈ¯˜Ó‰Ó

                                            

ÆVa. L. Rev. (1981) 1089
ÆO'Connor, supra note 44, at p. 1218 ∫Ï˘ÓÏ ¨Â‡¯ ±∞¥

David Millon "New Directions in Corporate Law Communitarians, ∫Ï˘ÓÏ ¨Â‡¯ ±∞µ
Contractarians, and the Crisis in Corporate Law" 50 Wash. & Lee L. Rev. (1993)

Æ1373, 1379
Alan E. Garfield "Helping the Casualties of Creative Destruction: ∫Ï˘ÓÏ ¨Â‡¯ ±∞∂
Corporate Takeovers and the Politics of Worker Dislocation" 16 J. Corp. L.

Æ(1991) 249, 289
"...[E]ven if one assumes that the parties have relatively equal bargaining power, ±∞∑
it is impossible for contracting parties to be omniscient, and post facto

contractual gap-filling by courts and arbitrators is insufficient to protect

Æstakeholder interesrs." Leung, supra note 83, at p. 596
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ÂÓˆÚ ÈÂÈ˘‰ ÆÌ‰ÈÏÚ ÌÈÈ‡Ó˘ ÈÂÈ˘ ÏÚ ‰·Â‚˙· — Â˘„ÁÏ ˙Ú‰ ‰ÚÈ‚Ó ¯˘‡Î Â‡ ‰ÊÂÁ‰ ÈÈÁ
‰ËÂ‰ ÂÓÓ ‰‡ˆÂ˙Î Ì‡ ‰¯·Á‰ ÌÚ ˘„ÁÓ ˙˙ÏÂ–˙‡˘Ï ˙Â¯˘Ù‡‰ ˙‡ Ì‰Ó ÚÂÓÏ ÏÂÏÚ

ÆÌ˙Ú¯Ï ˙ÂÁÂÎ‰ ÔÊ‡Ó
È˜ÙÒ ÏÚ ÏÈÚÈ ÔÙÂ‡· Ô‚‰Ï ÏÂÎÈ ¨ÂÓˆÚÏ˘Î ¨‰ÊÂÁ‰ ÈÎ ‰¯·Ò‰ ˙‡ ‰ÁÂ„ McDaniel

±∞∏∫˙Â‡·‰ ÌÈÏÈÓ· ˙ÂÓÂ˘˙‰
 
"The future is unknown and unknowable. No contract can
anticipate every future contingency, especially over long periods.
Indeed, no contract can specify an exact response for every known
contingency. Contingent contracting also is called exhaustive
contracting, and for good reason. Contingent contracting will
exhaust the parties long before it exhausts the possibilities. In a
world of uncertainty and complexity, contingent contracting has
pronounced limits... Moreover, ex ante contracting can produce
lengthy and complicated contracts that curtail managerial
discretion and introduce rigidity and inflexibility into intrafirm
relationships."

˙Â‡ÈˆÓ‰ ÔÓ Â˜Â˙ÈÏÂ ÈÊÂÁ‰ ÔÂÚÈË‰ Ï˘ Â˙ÂÓÈÓ˙Ï ˙ËÏÂ· ‰Ó‚Â„ ÈÎ ÌÈ¯·ÂÒ‰ ˘È
˜ÙÒ ÂÈ‰ „·ÂÚ‰ ÈÎ ÏÈÚÏ ÂÈ‡¯ ¯·Î Æ‰¯·Á‰ ÔÈ·Ï ÌÈ„·ÂÚ‰ ÔÈ·˘ ÌÈÒÁÈ‰ ˙Î¯ÚÓ· ‰ÈÂˆÓ
ÏÏ‚·© ‰¯·Á‰ ÌÚ ÂÈÒÁÈ ˙Î¯ÚÓÓ ‰‡ˆÂ˙Î ÌÈ¯Á‡‰ ÏÎÓ ¯˙ÂÈ „ÈÒÙ‰Ï ÏÂÏÚ˘ ˙ÂÓÂ˘˙‰
ÏÏ‚· ÔÎÂ ¨ÍÂ¯‡‰ ‰Î˘ÓÂ ‰ÁÓ˙Ó‰ ‰ÈÈÙÂ‡ ¨‰˙Â‡ ¯Ê·Ï ˙ÏÂÎÈ‰–È‡ ¨ÂÏ˘ ‰Ú˜˘‰‰ ‰·Â‚
‡ˆÓ Ì‚ ‡Â‰˘ ÛÈÒÂ‡ ˙ÚÎ ±∞πÆ®„·ÂÚ‰ È·‚Ï ‰„Â·Ú‰ ÌÂ˜ÓÏ ˘È˘ ˙„ÁÂÈÓ‰ ˙ÂÚÓ˘Ó‰

ÆÌÈÈÊÂÁ ÌÈÚˆÓ‡· ÂÓˆÚ ÏÚ Ô‚‰Ï ÂÈÏÚ ‰˘˜Ó˘ ¨˙ÈÒÁÈ ‰˙ÂÁ ‰„ÓÚ·
ÛËÂ˘‰ ¯Î˘· ÌÈÚ‚Â‰ ÌÈ¯„ÒŒ‰ ˜¯ ‡Ï Â· ÌÈÏÂÏÎ Æ·Î¯ÂÓ ÍÓÒÓ ÂÈ‰ ‰„Â·Ú ‰ÊÂÁ
¨˙Â‡È¯· ÁÂËÈ· ¨ÈÂÈÒÙ ÁÂËÈ·· ÌÈÚ‚Â‰ ÌÈ·ÈÎ¯Ó Ì‚ ‡Ï‡ ¨„·ÂÚ‰ Ï˘ ‰„Â·Ú‰ È‡˙·Â
ÔÂÂ‚ÓÏ ˙ÂÂ¯˙Ù ÚÈˆ‰Ï ¯ÂÓ‡ ‰ÊÂÁ‰ Æ‰‰ÎÂ ‰‰Î „ÂÚÂ ÈÚÂˆ˜Ó ÌÂ„È˜ ¨‰ÏÎ˘‰ ¨ÔÂÎÒÈÁ
„·ÂÚ‰ ÌÏÂ‡ Æ„·ÂÚ‰ Ï˘ ‰¯ÈÈ¯˜‰ ÍÏ‰Ó· ¯¯ÂÚ˙‰Ï ÌÈ¯ÂÓ‡˘ ÌÈ·ˆÓ Ï˘ „Â‡Ó ÏÂ„‚
‡ÏÏ ‰˜ÈÒÚÓ‰ ‰¯·Á‰ ÏÂÓ ÏÏÎ–Í¯„· „ÓÂÚ Ì‚ ‡Â‰ ÆÌÎÁÂ˙Ó Ô˙ÂÂ–‡˘Â ÂÈ‡ ÁÈÎ˘‰
˜ÏÁ ÔÂ‚Î ¨ÌÈ¯Á‡ ˙ÂÓÂ˘˙ È˜ÙÒÓ ‰Â˘ ‡Â‰ ÍÎ· ÆÌÈÚÂˆ˜Ó ÌÈ˙Â¯È˘ È˙Â Ï˘ Ì˙¯ÊÚ

ÆÌÈÏ‰Ó‰ÓÂ ÌÈ˘Â‰Ó
ÏÚ· ÂÈ‡ „·ÂÚ‰ ¨‰„Â·Ú‰ ‰ÊÂÁ ÏÚ ˙ÈÂ˘‡¯‰ ‰ÓÈ˙Á‰ ˙Ú· ¨ÏÏÎ–Í¯„· ¨„ÂÚÂ ˙‡Ê
˙ÂÈ„ÂÁÈÈ ˙ÂÂÎ˙ ¯„ÚÂ ÔÂÈÒÈ ¯ÒÁ ¨‰¯˘Î‰ ¯ÒÁ ‡Â‰ ¯˘‡· ¨‰¯·Á‰ ˙ÈÁ·Ó „ÁÂÈÓ Í¯Ú
ÏÂÓ ÁÂÎ ˙„ÓÚ· ‡ˆÓ ÂÈ‡ „·ÂÚ‰ ¨ÂÎ¯„ ˙ÏÈÁ˙· ¨ÔÎÏ ÆÔÂ‚¯‡Ï ˙ÂÈËÂÂÏ¯˘ ˙Â¯Á‡

                                            

ÆMcDaniel, supra note 38, at p. 156 ±∞∏
ÆÏÈÚÏ ®‡©≤· ÛÈÚÒ Â‡¯ ±∞π
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ÆÂÈ˙Á˙ ¯Á‡ ˜ÈÒÚ˙Â ÂÈ˙Â¯È˘ ÏÚ ‰¯·Á‰ ¯˙ÂÂ˙ ¨˙Â˘È¯„ „ÈÓÚÈ Ì‡ ÈÎ ˘˘ÂÁ ‡Â‰ Æ‰¯·Á‰
ÌÏÂ‡ Æ˜ÊÁ˙Ó Â„ÓÚÓ ‰¯Â‡ÎÏÂ ¨˙ÂÏÚÏ ÈÂ˘Ú ‰ÁÓ˙Ó‰ „·ÂÚ‰ Ï˘ ÂÎ¯Ú ‰¯ÈÈ¯˜‰ ÍÏ‰Ó·
Ï˘ ‡ÏÓ‰ ‰Î¯Ú ˙‡ Ï·˜Ï ‰˘˜˙È ‡Â‰ ÔÎ˘ ¨¯˙ÂÈÂ ¯˙ÂÈ ÚÈ‚Ù ‰˘Ú Ì‚ ‡Â‰ ˙ÈÓÊ–Â·
Ï˘ Â˙ÂÏ˙ ˙‡ ÏˆÏ ‰ÏÂÏÚ ‰¯·Á‰ ¨ÍÎ˘ ÔÂÂÈÎÓ Æ¯Á‡ ‰„Â·Ú ÌÂ˜Ó ÏÎ· ‰ÁÓ˙Ó‰ Â˙Ú˜˘‰

Æ˙ÂÈÂÏÚ ÂÈÏ‡ ÔÈˆÁ‰Ï ˙Ó–ÏÚ ‰· „·ÂÚ‰
Ì‰ Ì‡‰ ±±∞ÆÔ‚¯Â‡Ó–‡Ï‰ ‰„Â·Ú‰ ÁÂÎÏ ÒÁÈ· ¨‰Â˘‡¯·Â ˘‡¯· ¨ÌÈÂÎ ‰Ï‡ ÌÈ¯·„
Ô‚‰Ï ÌÈÁÈÏˆÓ ÌÈ‡ ÌÈ„·ÂÚ ÈÂ‚¯‡˘ ˙„ÓÏÓ ˙Â‡ÈˆÓ‰ øÌÈ‚¯Â‡Ó ÌÈ„·ÂÚ È·‚Ï Ì‚ ÌÈÙ˜˙
‰¯·Á‰ Ï˘ ˙ÙËÂ˘‰ ‰˙ÂÏÈÚÙÓ ‰‡ˆÂ˙Î Ì‰ÈÏ‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÈÙÓ Ì‰È¯·Á ÏÚ
¨Ï˘ÓÏ© ‰Â·‚ ÏÈÙÂ¯Ù ÈÏÚ· ÌÈ„ÁÂÈÓ ÌÈÚÂ¯È‡Ó ‰‡ˆÂ˙ÎÂ ®ÔÂÎÈÒ‰ ˙Ó¯· ÈÂÈ˘ ¨Ï˘ÓÏ©
˜ÙÒÏ ÌÈ„·ÂÚ‰ ÈÂ‚¯‡ Ï˘ Ì˙ÏÂÎÈ ÈÎ ‰À‡¯Ó ¨Ï˘ÓÏ ¨Stone Æ®‰¯·Á· ÌÈÈ·Ó ÌÈÈÂÈ˘
˙Ï·‚ÂÓ ‰È‰ ‰¯·Á· ÌÈÈ·Ó ÌÈÈÂÈ˘ ÌÈ˘Á¯˙Ó ¯˘‡Î ¨post-factum ¨ÌÈ„·ÂÚÏ ‰‚‰
ÏÚ ÌÓÈÚ ˙˙ÏÂ–˙‡˘Ï ˙È˜ÂÁ ‰·ÂÁ ÔÈ‡ ˙È¯·‰–˙Âˆ¯‡· ‚‰Â‰ ÔÈ„‰ ÈÙ–ÏÚ˘ ÌÂ˘Ó
ÈÊÂÁ ÁÂÒÈ ˙Ú· ex-ante ÌÈ„·ÂÚ‰ ÏÚ Ô‚‰Ï Ô·ÂÓÎ ÌÈÒÓ ÌÈÂ‚¯‡‰ ±±±ÆÌÈÈÂÈ˘Ï Ì˙ÓÎÒ‰

Æ¯˙ÂÈ· ˙Ï·‚ÂÓ Ì˙ÁÏˆ‰ ‰Ê· Ì‚ Í‡ ¨‰„Â·Ú‰
˙ˆÁ‰ ÚÂÓÏ ˙Â„ÚÂÈÓ˘ ˙ÂÈÊÂÁ ˙ÂÈ˙ ÁÂÒÈÏ ÌÈÈÈÈÙÂ‡‰ ÌÈÈ˘˜‰ ˙‡ ÔÈ·‰Ï ˙Ó–ÏÚ
ÈˆÂ·È˜ Ô˙ÓÂ–‡˘Ó ÍÏ‰Ó· ±±≤∫˙Á‡ ‰·Â˘Á ‰Ó‚Â„ Stone ˙Á˙Ó ¨ÌÈ„·ÂÚ‰ Ï‡ ˙ÂÈÂÏÚ
¢ÏÈ„· ÁˆÓ¢ Ï˘ ‚ÂÒÓ ˙ÂÈÊÂÁ ˙ÂÈ˙ ÌÈÈË¯„ËÒ‰ ‰„Â·Ú‰ ÈÊÂÁ· ÏÂÏÎÏ ÌÈÒÓ ÌÈÂ‚¯‡‰
ÒÁÈ· ¢·‰Ê ÈÁˆÓ¢ Ï˘ ¯ÎÂÓ‰ ÔÂÈÚ¯‰ Ï˘ ÌÂ˘ÈÈ ÔÈ‰ ‰Ï‡ ˙ÂÈ˙ ±±≥Æ®tin parachute©
ÌÈ¯ÂËÈÙ Ï˘ ‰¯˜Ó· ÁÂËÈ· ˙ÒÈÏÂÙ ÔÈÚÓ ˙Â˘Ó˘Ó ‰Ï‡ Ì‚ ‰Ï‡ ÆÏÂÁÎ‰ ÔÂ¯‡ÂÂˆ‰ È„·ÂÚÏ
Ï˘ ˘È‚¯Â ˜ÈÂ„Ó ·ÂˆÈÚ ÆÌÈ„·ÂÚ‰ Ï˘ ‰„Â·Ú‰ È‡˙· Â‡ ¯Î˘· ˙È˙ÂÚÓ˘Ó ‰ÚÈ‚Ù Â‡
ÌÈ„·ÂÚ‰ ÏÚÓ ÁˆÓ‰ ˙˘È¯Ù ˙ÂÚˆÓ‡· ÌÈ„·ÂÚ‰ Ï‡ ˙ÂÈÂÏÚ ˙ˆÁ‰ ÚÂÓÏ ¯ÂÓ‡ ‰È˙‰
˙ÂÈ˙ Ï˘ ‰Ó‡˙‰‰ ˙Î‡ÏÓ ¨ÏÚÂÙ· ÌÏÂ‡ Æ‰ÊÂÁ· ÌÈÚÂ·˜‰ ÌÈÏÈÚÙÓ ˙ÂÚ¯Â‡Ó ˘Á¯˙‰·
ÏÏÎ ‰Ï˜ ‰È‡ ‰¯Â˘‰ ÔÓ ÌÈ„·ÂÚ· ˙È¯˘Ù‡ ‰ÚÈ‚Ù Ï˘ ÌÈÂ˘‰ ÌÈ‚ÂÒ‰ ˙ÚÈÓÏ ‰Ï‡

Æ¯˜ÈÚÂ
ÌÈ·ÈÎ¯Ó ˙ÏÏÂÎ ÂÊ ‰ÚÈ‚Ù ÔÎ˘© ÌÈ„·ÂÚ· ‰ÚÈ‚Ù‰ ‰·Â‚ ·Â˘ÈÁ· ÌÈÈ˘˜ ÌÈÓÈÈ˜ ¨˙È˘‡¯
‰‚‰ ˜ÙÒÈ˘ ÈÏÏÎ ÛÈÚÒ ÁÂÒÈ· ÌÈÈ˘˜ ÌÈÓÈÈ˜ ¨˙È˘ ±±¥Æ®Ì˙ÓÎÏ ‰˘˜˘ ÌÈÂe‚ÓÂ ÌÈ·¯
‰¯ˆ ‰¯„‚‰ ∫ÈÈˆ¯ ¯‚˙‡ ‰È‰ ÛÈÚÒ‰ ˙‡ ÌÈÏÈÚÙÓ‰ ÌÈÚÂ¯È‡‰ Ï˘ ‰¯„‚‰ ±±µÆ‰ÓÈ‡˙Ó

                                            

≤∞•–Î ˜¯ ÌÈÂÓ˘‰ ˙Â˘ Ï˘ È˘‰ ÈˆÁ· ÆÔ‚¯Â‡Ó ÂÈ‡ ‰„Â·Ú‰ ÁÂÎ ·Â¯ ˙È¯·‰–˙Âˆ¯‡· ±±∞
Michael Goldfield The Decline ∫Â‡¯ ÆÌÈ„·ÂÚ ÔÂ‚¯‡Ï ÂÎÈÈ˙˘‰ ÌÈÈ‡˜È¯Ó‡‰ ÌÈ„·ÂÚ‰Ó

Æof Organized Labor in the United States (Chicago, 1987) 16, table 3
ÆStone, supra note 42, at pp. 56–69 ∫Â‡¯ ±±±

ÆIbid, at pp. 59–64 ±±≤
Patrick J. Ryan "Corporate Directors and the 'Social Costs' of Takeovers – ∫Â‡¯ ±±≥

ÆReflections on the Tin Parachute" 64 Tul. L. Rev. (1989) 3
ÆStone, supra note 42, at pp. 59–60 ∫Â‡¯ ¨‰Ï‡ ÌÈÈ˘˜ ËÂ¯ÈÙÏ ±±¥

ÆIbid, at pp. 60–62 ±±µ
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ÌÈ„·ÂÚ „„ÂÚÏ ‰ÏÂÏÚ È„Ó ‰·Á¯ ‰¯„‚‰ ÂÏÈ‡Â ¨ÌÈ„·ÂÚÏ ‰ÓÈ‡˙Ó ‰‚‰ ˜ÙÒ˙ ‡Ï È„Ó
‰˘Ú Ô˙ÓÂ–‡˘Ó‰˘ ÔÂÂÈÎÓ Æ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ˙Ó‡Â˙ ‰È‡˘ Í¯„· ‚‰˙‰Ï
ÌÈ·ˆÓÏÂ ÌÈÂ˘ ÌÈ„·ÂÚ Ï˘ ˙ÂÙ„Ú‰Ï ‰È˙‰ ˙‡ ÌÈ‡˙‰Ï ‰˘˜ ¨˙ÈˆÂ·È˜ ˙¯‚ÒÓ·
Ï˘ ÔÂÎ‰ Ï˜˘Ó‰–ÈÂÂÈ˘ ˙‡ÈˆÓ· ˜ÈÈ„Ó ÂÈ‡ ‰„Â·Ú‰ ‰ÊÂÁ˘ ÏÎÎ ÆÌÈÈÙÈˆÙÒ ÌÈÈ˙„·ÂÚ
¨ÌÈ„·ÂÚ‰ Ï‡ ˙ÂÈÂÏÚ ˙ˆÁ‰© ·ˆÓ‰ ˙‡ ‰Ú¯Ï ÏˆÏ ÌÈ„„ˆÏ ÌÈˆÈ¯Ó˙ ÌÈ¯ˆÂ ÔÎ ÁˆÓ‰
‰¯·Á‰Ó ÚÂÓÏ ÏÂÏÚ ÔÂÂÎÓ–‡Ï ÁˆÓ Æ®¯Á‡ „ˆÓ ¨‰¯·Á· ÌÈ„·ÂÚ‰ Ï˘ ‰ÚÈ‚Ù ª„Á‡ „ˆÓ
ÈÁˆÓ Ï˘ ‰ÏÂ„‚ ˙ÂÓÎ Ï˘ ‰ÏÚÙ‰· ÍÂ¯Î‰ ÈÙÒÎ‰ ÏË‰ ÌÂ˘Ó ÌÈ˘¯„ ÌÈ¯ÂËÈÙ ÚÂˆÈ·
¨ÌÈÈ˘˜· ˙ÂÈÂˆÓ‰ ˙Â¯·Á Ï˘ ‰ÏÂÚÙ‰ ˙Â˘ÈÓ‚· ÚÂ‚ÙÏ ‰ÏÂÏÚ ˙ÈÊÂÁ‰ ‰È˙‰‰ ÆÏÈ„·
‰ÙÈÎ‡· ÌÈÈ˘˜ ÌÈÓÈÈ˜ ¨˙È˘ÈÏ˘ ÆÌÈ˙˘Ó ÌÈ‡˙ ÏÚ ·È‚‰Ï Ô‡Â·· ÔÎ¯„· ÏÂ˘ÎÓÎ „ÂÓÚÏÂ
ÏÚ Ì‚ ÌÈÚÈÙ˘Ó ‰¯·Á· ÌÈÈ·Ó‰ ÌÈÈÂÈ˘‰ Ì‰·˘ ÌÈ¯˜Ó· ˙ÈˆÂ·È˜‰ ˙ÈÊÂÁ‰ ‰È˙‰ Ï˘
‰„Â·Ú‰ ÈÈ„ ÈÙ–ÏÚ ¨Ï˘ÓÏ ÆÌÈ„·ÂÚ‰ ˙‡ ‰˜ÈÒÚÓ‰ ˙ÈËÙ˘Ó‰ ˙ÂÈ˘È‡‰ Ï˘ ‰˙Â‰Ê
˙˘Î¯‰ ‰¯·Á· ÌÈÈ˜‰ ÈˆÂ·È˜‰ ‰„Â·Ú‰ ‰ÊÂÁ ¨˙Â¯·Á ÔÈ· ‚ÂÊÈÓ ÚÂˆÈ· ÌÚ ¨ÌÈÈ‡˜È¯Ó‡‰
‰¯·Á‰ „‚ ‰ÚÈ·˙ ˙ÂÎÊ ÌÓÂ‡ ˙ÓÈÈ˜ ÌÈ„·ÂÚ‰ ÔÂ‚¯‡Ï Æ˙˘ÎÂ¯‰ ‰¯·Á‰ ˙‡ ·ÈÈÁÓ ÂÈ‡

 ±±∂ÆÌÈÈ˜˙‰Ï ‰˜ÈÒÙÓ ˙Ú·˙‰ ‰¯·Á‰ Ì‡ ÈÏÎÏÎ Í¯Ú ÔÈ‡ ÂÊ ˙ÂÎÊÏ ÌÏÂ‡ ¨˙˘Î¯‰
˙ÂÈÊÂÁ ˙Â‚‰Ï Ì‚ ÌÈÈÈÈÙÂ‡ Ì‰˘ ÌÂ˘Ó ÏÈ„·‰ ÁˆÓ Ï˘ ˙ÂÂ¯ÒÁ‰ ˙‡ Ô‡Î È˙¯ÎÊ‰
Ô‚ÚÏ ÌÈÈÂ˘Ú ÌÈ„·ÂÚ ÈÂ‚¯‡ ¨Ï˘ÓÏ ÆÌÈ„·ÂÚ ÔÚÓÏ ˘˜·Ï ÌÈÈÂ˘Ú ÌÈ„·ÂÚ ÈÂ‚¯‡˘ ˙Â¯Á‡
¨ÌÈ„·ÂÚ· ÌÈÚ‚ÂÙ˘ ÌÈÏÈÚÙÓ ˙ÂÚ¯Â‡Ó ˘Á¯˙‰· ˙Â·˘Ï ÌÈ„·ÂÚ‰ ˙ÂÎÊ ˙‡ ‰„Â·Ú‰ ‰ÊÂÁ·
Ì‰ ÍÎ· ÆÌÓÈÚ ˙ÂˆÚÈÈ˙‰ ‡ÏÏ Â‡ Ì˙ÓÎÒ‰ ‡ÏÏ ÌÈ¯ÂËÈÙ ÂÚˆ·˙È ‡Ï˘ Ì˙ÂÎÊ ˙‡ Â‡
·ÂˆÈÚ· Û˙˙˘‰Ï ˙Â¯˘Ù‡ Â‡ Ì‰· ÌÈÚ‚ÂÙ‰ ÌÈ·ˆÓ ˙ÚÈÓÏ ÂËÂ ˙ÂÎÊ ‰¯Â‡ÎÏ ÌÈ‚È˘Ó
˙‡ ÌÈÏÈÚÙÓ‰ ˙ÂÚ¯Â‡Ó‰ ÁÂÒÈ· ÌÈ¯ÎÈ ÌÈÈ˘˜ ÌÈÓÈÈ˜ Ô‡Î Ì‚ ÌÏÂ‡ Æ‰¯·Á‰ Ï˘ „È˙Ú‰
¯Á‡Ï ÌÈ„·ÂÚ‰ ˙‡ ‰˜ÈÒÚÓ‰ ‰˘„Á‰ ˙ÈËÙ˘Ó‰ ˙ÂÈ˘È‡‰ ÈÙÏÎ ˙ÂÎÊ‰ ˙ÙÈÎ‡·Â ˙ÂÎÊ‰

 ±±∑Æ‰˜ÒÚ‰ ˙ÓÏ˘‰
±±∏∫‰‡·‰ ‰˜ÒÓÏ Stone ˙‡ ÍÈÏÂÓ ˙È¯·‰–˙Âˆ¯‡· È˜ÂÁ‰ ·ˆÓ‰ ÁÂ˙È

 
"...[T]he labor laws severely restrict the ability of unions to
protect their members from the adverse effects of strategic
corporate decisions by ex ante contractual provisions. Thus, under
current labor law doctrines, it is almost impossible for unions to
negotiate contractual provisions ex ante or enforce them ex post
in a way that provides employees with meaningful protection for
their investments in firm-specific capital and deferred
compensation."

                                            

ÆIbid, at pp. 62–64 ±±∂
ÆIbid, at pp. 64–68 ±±∑
ÆIbid, at pp. 68–69 ±±∏
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ÔÈ‡ Í‡ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎ È·‚Ï ‰ÏÈÚÈ ˙ÈÊÂÁ‰ ‰‚‰‰ ÈÎ ÁÈÓ ÈÊÂÁ‰ ÔÂÚÈË‰ ¨¯ÂÎÊÎ
Ô‡Î ÔÂÈ„‰ ±±πÆ®Ì‰ÈÏÚ ‡˜ÂÂ„ Ô‚‰Ï ÌÈ¯ÂÓ‡ ˙Â¯·Á‰ ÈÈ„ ÔÎÏÂ© ˙ÂÈÓ‰ ÈÏÚ· È·‚Ï È„ ‰·
˙ÈÊÂÁ‰ ‰‚‰‰ Ï˘ È˘ÓÓ‰ Í¯Ú‰ ¯·„· ˙Â˜ÙÒ È˙ÈÏÚ‰ ∫ÔÂÚÈË‰ Ï˘ ÔÂ˘‡¯‰ ˜ÏÁ‰ ˙‡ ¯˜È·
Ï˘ Ì˙ÏÂÎÈ ÈÎ ‰Á‰· ˙Ó‡ ˘È Ì‡‰ øÈ˘‰ ˜ÏÁÏ ¯˘‡· ‰Ó Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ È·‚Ï
Ì˙ÏÂÎÈÏ ˙ÈÒÁÈ ‰˙ÂÁ ÌÈÏÈ‚¯ ÌÈÈÊÂÁ ÌÈÚˆÓ‡· Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ Ô‚‰Ï ˙ÂÈÓ‰ ÈÏÚ·

ø˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï˘
ÌÈÚÙ˘ÂÓ Ì‰ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÚÈ·˙ Ï˘ È¯ÂÈ˘‰ ÈÙÂ‡· ıÂÚ ‰ÚË‰ Ï˘ ‰ˆ˜ÂÚ
ÌÈÚÂ¯È‡‰ ÏÎ ˙‡ ÂÙˆÈ˘ ˙ÂÈ˙ ‰ÊÂÁ· ÏÂÏÎÏ ¯˘Ù‡–È‡ ÔÎÏÂ ¨˙ÈÏÂ‰È ‰ËÏÁ‰ ÏÎÓ
ÈÏÚ·Ï ÌÈÈ„ÂÁÈÈ ÌÈ‡ Ì‰˘ ‡Ï‡ ¨˙Ó‡ È¯·„ ‰Ï‡ ÆÌ˘ÂÎ¯ Í¯Ú ÏÚ ÚÈÙ˘‰Ï ÌÈ„È˙Ú˘
¨‰ÏÂ„‚ ˙ÂÈÏÂ‰È ˙ÂËÏÁ‰Ï ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙Â˘È‚¯ ˙„ÈÓ ¨·Â¯Ï ¨ÔÎ‡ ∫‡˜ÂÂ„ ˙ÂÈÓ‰
‰¯È·ÒÓ‰ ÌÈÂÚÈË‰ ˙Î¯ÚÓ ¨ÂÈÈ‰„ ±≤∞Æ„ÈÓ˙ Ô‰Ï ÌÈ˘È‚¯ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ì‚ ÌÏÂ‡
‡Â‰ ˙ÂˆÂ·˜‰ ÔÈ· Ï„·‰‰ ÆÌÈ¯Á‡ ÏÚ Ì‚ ‰ÏÁ ˙ÂÈÓ‰ ÈÏÚ· ÏÚ ‰‚‰· ‰ÊÂÁ‰ ÔÂÏ˘Î ˙‡
ÌÈ¯Á‡ ÌÈÏ‰˜ Ï˘ Ì˙Â˘È‚¯ Ì‰·˘ ÌÈ·ˆÓ ˘È ¨ÂÊÓ ‰¯˙È Æ‰„ÈÓ Ï˘ ÔÈÈÚ ¯˙ÂÈ‰ ÏÎÏ

 ±≤±Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÂÊ ÏÚ ‰ÏÂÚ ‰¯·Á‰ „Â˜Ù˙Ï
˙Â¯˘Ù‡ ˙ÓÈÈ˜˘ Ì˘Î ∫ÍÂÙ‰‰ ÔÂÂÈÎ· ˙ÂˆÂ·˜‰ ÏÎ ÔÈ· ÔÂÈÓ„‰ ˙ÂÎÊ· ÔÂÚËÏ Ì‚ Ô˙È
˙ÈÂ¯˜Ú ˙ÓÈÈ˜ ÍÎ ¨Ì‰ÈÈÓÏ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÚ Â‚È˘ ˙ÂÈÊÂÁ ˙ÂÈ˙ ·ˆÚÏ ˙ÈÂ¯˜Ú
È·ÈËÓ¯Â ¯Ë˘Ó· Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ Â‚È˘ ˙ÂÈ˙ ·ˆÚÏ ‰ÏÈ·˜Ó ˙Â¯˘Ù‡
¨˙Â¯·Á‰ ÈÈ„·Â ‰¯·Á· ˙ÂËÏÁ‰‰ ˙Ï·˜ ÍÈÏ‰˙· Ì˙Ù„Ú‰ ÏÚ ˙ÂÈÓ‰ ÈÏÚ· ¢Â¯˙ÂÂÈ¢ ‰Ê
Ï˘ ‰ÏÚÙ‰ ÈÙÓ ˙ÂÂ˘ ˙Â‚‰ Ì‰Ï ˜ÈÚÈ˘ ¯˙ÂÈ Ë¯ÂÙÓ ‰ÈÓ ‰ÊÂÁ Ì‰È„ÈÏ ÂÏ·˜È Í‡
¢˙ÈÏÈÏ˘ ‰ËÈÏ˘¢ Ì‰Ï ˜ÈÚ‰Ï Ô˙È ∫Ï˘ÓÏ ÆÌ‰Ï˘ ÌÈÒ¯ËÈ‡· Ú‚Ù˙˘ Í¯„· ‰¯·Á‰
ÏÚ ÂËÂ ÏÈË‰Ï ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ È·‚Ï ÚˆÂÓÏ ‰ÓÂ„· ¨ÂÏÎÂÈ ‰˙ÂÚˆÓ‡·˘ ‰¯·Á·
˙ÙÂ¯˙¢ ÁÒÏ Ô˙È ªÌ‰Ï˘ ÌÈ¯„‚ÂÓ ÌÈÒ¯ËÈ‡· ˙ÂÚ‚ÂÙ‰ ‰¯˘Ó–È‡˘Â Ï˘ ˙ÂËÏÁ‰
‰¯·Á‰Ó ‰ÈÓ‰ ˙‡ ˙Â„ÙÏ ˙ÂÈÓ‰ ÈÏÚ·Ï ¯˘Ù‡˙˘ ®appraisal remedy© ˙ÈÊÂÁ ¢‰Î¯Ú‰

                                            

ÂÈ‰ ˜ÂÁ‰ Ì‚ ÔÎÏÂ© ‰˘¯Ó Â¯˜ÈÚ· ‡Â‰ ˙Â¯·Á‰ ÈÈ„ Ï˘ ÌÈÈÙÂ‡˘ ¯Â·Ò˘ ÈÓ Ì‚ ∫˜Â„Â ±±π
˙ÂÓÂ˘˙‰ ¯‡˘ Ï˘ ÌÈ˜ÙÒ‰ ÔÈ· ÔÈÁ·‰Ï ˘È Ì‡ ‰Ï‡˘Ï Â˙Ú„ ˙‡ ˙˙Ï ·ÈÈÁ ®‰ÊÂÁ ¯„‚·
ÌÈ‚ÂÓ˘© ÔÂ‰‰ ˙ÂÓÂ˘˙ Ï˘ ÌÈ˜ÙÒ‰ ÔÈ·Ï ®˙ÈË¯Ù ˙ÈÊÂÁ ˙Î¯ÚÓ È„È–ÏÚ ÌÈ‚ÂÓ˘©

Æ®˜ÂÁ ÈÏÚ ‰·Â˙Î‰ ˙ÈÊÂÁ ˙Î¯ÚÓ È„È–ÏÚ
Ú‚¯ ÏÎ· ¯Ê‚ ‡Ï‡ ¨ÚÂ·˜ ÂÈ‡ ‰¯·Á ÈÙÏÎ ÌÈ˘Â ˙ÚÈ·˙ Ï˘ ÈÁÎÂ‰ Í¯Ú‰ ¨Ï˘ÓÏ ±≤∞
Æ„ÚÂÓ· ‰‡ÂÏÓ· Ú¯ÙÈ˙ ‰ÚÈ·˙‰˘ ÈÂÎÈÒ‰ ˙‡ ÌÈÎÈ¯ÚÓ ˜Â˘‰ ˙ÂÁÂÎ Â·˘ ÔÙÂ‡‰Ó ÔÂ˙
ÌÈÙËÂ˘ ˙ÂÚ¯Â‡ÓÏ Ì‡˙‰· ‰˙˘Ó ‰˜ÈÙÓ ‰¯·Á˘ ·ÂÁ–˙Â¯‚‡ Ï˘ ÔÎ¯Ú ¨ÔÎ‡
ÛÈÚÒ ¨∑ ‰¯Ú‰ ÏÈÚÏ ¨Ô¯Ë˘ Â‡¯ ¨ÔÂÈ„Ï Æ®˙È˜ÒÚ‰ ‰˙·È·Ò·Â© ‰˜ÈÙÓ‰ ‰¯·Á· ÌÈ˘Á¯˙Ó˘

Æ®≥©®·©≥‚
˙ÂÈ¯Á‡‰ Û˜È‰Ï© ˙Ï·‚ÂÓ ‰¯·Á· Ì˙Ú˜˘‰ ¯˘‡ ¨˙ÂÈÓ‰ ÈÏÚ·Ï „Â‚È· ¨ÏÈÚÏ ¯ÂÓ‡Î ±≤±
˙ÂÏÚ· ¯ÂÊÈ·Ï ˙˙ÈÂ ®Í¯Ú‰–¯ÈÈ ˙‡ Â¯ÎÓÈ˘ „Ú© ˙ÈÓÊ ¨®ÌÓˆÚ ÏÚ ÏÂËÈÏ ÂËÈÏÁ‰˘
ÌÈÚÈ˜˘Ó ÌÈ„·ÂÚ‰ ¨®˙ÂÓ‡ ˙Â¯˜· ˙ÂÙ˙˙˘‰–˙Â„ÈÁÈ ˙˘ÈÎ¯ È„È–ÏÚ ¨Ï˘ÓÏ© ‰ÎÂÓ
ÏÏ‚· ¨Ï˘ÓÏ© ˙ÈÒÁÈ ÚÂ·˜ ÔÙÂ‡· ¨®È˘Â‡‰ ÌÂ‰© Ì‰È·‡˘ÓÓ È˙ÂÚÓ˘Ó ˜ÏÁ ‰¯·Á·

ÆÌ˘ ¨Ì˘ ¨Ô¯Ë˘ Â‡¯ Æ¯ÂÊÈ· ˙ÏÂÎÈ ‡ÏÏÂ ®˙ÂÁÓ˙Ó ˙ÂÚ˜˘‰
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ÈÏÚ· ªÌ˙Ú˜˘‰ Í¯Ú ÏÚ È˙ÂÚÓ˘Ó ÔÙÂ‡· ÌÈÈ‡Ï È„Î Ì‰· ˘È˘ ÌÈÏÈÚÙÓ ÌÈÚÂ¯È‡ ˘Á¯˙‰·
ÚÂ·˜Ï ˙ÂÁÙÏ Â‡ ¨ÌÈ„„È·È„ Ï˘ ˘‡¯Ó ‰ÚÂ·˜Â ‰¯È„Ò ‰˜ÂÏÁ Ì‚ ˘Â¯„Ï ÂÏÎÂÈ ˙ÂÈÓ‰
ÔÂÚËÏ Ô˙È Ô‡Î Ì‚ Æ‰ÓÎÂ ÌÈ„„È·È„ Â˜ÏÂÁÈ È˙Ó Ú·˜ÈÈ ‰ÈÙ–ÏÚ˘ ˙ÈÏÎÏÎ ‰ÁÒÂ ‰ÊÂÁ·
¨ÔÁÒÏ ˙ÈÎË ˙Â¯˘Ù‡ ¯„Ú‰ ÏÚ ˙„ÓÏÓ ‰È‡ ˙ÂÁÈÎ˘ ÔÈ‡ ‰Ï‡Î ˙ÂÈ˙˘ ‰„·ÂÚ‰ ÈÎ
¯ÈÁÓ‰ ˙‡ ÌÏ˘Ï ÌÈÎÂÓ ÌÈ‡˘ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙Ú„ÂÓ ˙ÈÏÎÏÎ ‰¯ÈÁ· ÏÚ ˜¯ ‡Ï‡
·ÂÁ ÒÂÈ‚· ÌÈÈ˘˜ ¨‰¯·Á‰ Ï˘ ‰ÏÂÚÙ‰ ˙Â˘ÈÓ‚· ‰ÚÈ‚Ù ¨Ï˘ÓÏ — Ì‰ÈÏÚ ÏÈË˙ ÂÊ ‰‚‰˘

Æ‰ÓÂ„ÎÂ ‰¯·Á‰ ¯Â·Ú·
È˜ÙÒ ¯‡˘ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ‰‡ÂÂ˘‰‰ Ï‚ÚÓ ¨ÈÂ¯˜Ú‰ ¯Â˘ÈÓ· ÈÎ ÌÈ„ÓÏ Â‡ˆÓ
‰‚‰Ï ÌÈ˜Â˜Ê ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ì‚ ¨˙ÂÈÓ‰ ÈÏÚ·Ï ‰ÓÂ„· ∫ÌÏ˘Â‰ ˙ÂÓÂ˘˙‰
ª®‰¯·Á‰ Ï˘ ÌÈÙËÂ˘‰ ‰ÈÚÂˆÈ·Ó ÚÙ˘ÂÓ˘ Ò¯ËÈ‡· ÌÈ˜ÈÊÁÓ ÏÎ‰˘ ÌÂ˘Ó© ˙ÈÊÂÁ–ıÂÁ
˙Â¯˘˜˙‰‰ ‰ÊÂÁ ˙‡ ·ˆÚÏ ÌÈÏÂÎÈ ÂÈ‰ ˙ÂÈÓ‰ ÈÏÚ· Ì‚ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘Ï ‰ÓÂ„·Â

Æ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÈÙÓ Ì‰ÈÏÚ Ô‚˙˘ Í¯„· ‰¯·Á‰ ÌÚ Ì‰Ï˘
Á¯Â‡· ÏÙËÏ ˙Â¯·Á‰ ÈÈ„ ÏÚ ÈÎ ÈÊÂÁ‰ ÔÂ¯˙Ù‰ ÏÚ ˙ÈÂ¯˜Ú‰ ˙¯Â˜È·‰Ó ˜ÈÒ‰Ï ÔÈ‡
ÏÚ ˙ÈÊÂÁ ‰‚‰ ·ÂˆÈÚ Ï˘ ˙ÂÏÚ‰ ÈÎ ¯¯·˙È˘ ¯˘Ù‡ ∫‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎ· ‰‰Ê
˙ÈÊÂÁ ‰‚‰ ·ÂˆÈÚ Ï˘ ˙ÂÏÚ‰ ¯˘‡Ó ¨˙ÈÙ¯ˆÓ ˙Â‡¯–˙„Â˜Ó ¨¯˙ÂÈ ‰‰Â·‚ ˙ÂÈÓ‰ ÈÏÚ·
Ï˘ ‰‚‰‰ ÔÈ·Ï ˙ÈÊÂÁ‰ ‰‚‰‰ ÔÈ· ˙ÈÏÓÈËÙÂ‡‰ ÔÂÊÈ‡‰ ˙„Â˜ Ê‡–Â‡ ÆÌÈ·¯ÂÚÓ‰ ¯‡˘ ÏÚ
ÈÂ¯˜Ú‰ ÔÂÚÈË‰ ÌÏÂ‡ Æ˙ÂÓÂ˘˙‰ È˜ÙÒÓ „Á‡ ÏÎ È·‚Ï ‰Â˘ ‰È‰˙ ÔÎ‡ ˙Â¯·Á‰ ÈÈ„
Ï˘ ‰ˆÁ‰ ˙ÚÂÓ ‰È‡ ¨‰ÓˆÚÏ˘Î ¨˙ÈÊÂÁ‰ ‰‚‰‰ ÈÎ ¯È‰·Ó ‡Â‰˘ ÍÎ· Â˙Â‡ ˙¯˘Ó
˙Â¯·Á‰ ÈÈ„ ÏÚ ÈÎ ¯˘Ù‡˘ ‰·‰‰ ˙‡ „„ÁÓ Ì‚ ‡Â‰ Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ

Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰Ï‡Ï ˜¯ ‡ÏÂ ¨ÌÈ˜Á˘‰ ÏÎ Ï˘ ÌÈÒ¯ËÈ‡Ï ˙Â˘È‚¯ Á˙ÙÏ

È¯ÂÈ˘‰ ÔÂÎÈÒ‰Â ÏÚ‰–„ÚÈ Æ≥

ÌÈÒ¯ËÈ‡‰ ÏÚ Ô‚‰Ï È„Î Ì‰· ˘È ÌÈÈÊÂÁ ˙ÂÂ¯˙Ù ÈÎ ÌÈ¯·ÂÒ˘ ÈÓ ÔÈ· ÁÂÎÈÂ ÂÈÈÚÏ ÏÂ‚
Â‰Ê˘ ÌÈ¯·ÂÒ‰ ‰Ï‡ ÔÈ·Ï Ì‰ÈÏ‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÚÂÓÏÂ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÏÎ Ï˘
ÌÏÂÚÏÂ ¯˜È ¨‰˘˜ ¨·Î¯ÂÓ ˙ÂÈÊÂÁ‰ ˙Â‚‰‰ Í¯ÚÓ Ï˘ È˘ÚÓ‰ ÂÓÂ˘ÈÈ ¯˘‡· ‡ÂÂ˘–ÌÒ˜Ó

Æ˜ÙÒÓ ÂÈ‡
∫„·ÚÈ„· ‰‚‰ ÔÈ·Ï ‰ÏÈÁ˙ÎÏÓ ‰‚‰ ÔÈ· ‰Á·‰‰ ÒÈÒ· ÏÚ ˙˜ÂÏÁÓ‰ ˙‡ ‚Èˆ‰Ï Ô˙È
·ËÈÓÎ ˘‡¯Ó ˙ÂÊÁÏ ·ÈÈÁ ‰ÊÂÁ Ï˘ ÁÒ Æ®ex-ante© ‰ÏÈÁ˙ÎÏÓ ‰‚‰ ‰È‰ ˙ÈÊÂÁ‰ ‰‚‰‰
˙ÙÈÏÁ ˙‡ ¯ÂÙ˙Ï ‰ÒÓ ‡Â‰ Æ‰ÚÓ Ô‰Ï ˙˙ÏÂ ¨˙ÂÈ„È˙Ú‰ ˙ÂÈÂ¯˘Ù‡‰ ˙‡ Â˙ÏÂÎÈ
¨‰ÊÂÁ‰ Ì˙Á˘Ó ÌÏÂ‡ ÆÌÈ·ˆÓ Ï˘ ·Á¯ ÔÂÂ‚ÓÏ ÌÈ‡˙˙˘ ÍÎ ¨„ÈÁ‡ ÔÙÂ‡· ÌÈ¯„Ò‰‰
È„Ó ‰¯ˆ˜ ‰ÙÈÏÁ‰ ÌÈ˙ÈÚÏ Æ„È˙Ú‰ ˙ÈÈÙˆ· ‰ÊÂÁ‰ ÔÂÏ˘Î Ï˘ ˙Â‡ˆÂ˙Ï ÌÈÙÂ˘Á ÌÈ„„ˆ‰
Æ®˙ÈÊ·Ê· ÔÎÏÂ ˙¯˙ÂÈÓ ‰‚‰‰© È„Ó ‰ÎÂ¯‡ ‡È‰ ÌÈ˙ÈÚÏÂ ®‰˜ÈÙÒÓ ‰È‡ ‰‚‰‰©
Â‰Ê Í‡ ¨‰ÊÂÁ‰ Ï˘ ˙È˙¯ÈˆÈ ˙Â˘¯Ù ˙ÂÚˆÓ‡· ÌÈ¯ÚÙ ‡ÏÓÏ ÌÓÂ‡ ÌÈÏÂÎÈ ËÙ˘Ó‰–È˙·
‰‚‰‰ ¨‰Ê ˙ÓÂÚÏ Æ‰ÏÈÁ˙ÎÏÓ ˙Â¯È‰Ê· Â¯ÁÓ˙Ï ˘È ÔÎÏÂ ¨˙È‡„Â ‰È‡ Â˙‡ˆÂ˙˘ ¯˜È ÍÈÏ‰
‰¯·Á‰ Ï˘ ÌÈÎÓÒÂÓ‰ ÌÈ‚¯Â‡‰ Æ®ex-post© „·ÚÈ„· ‰‚‰ ‰È‰ ˙Â¯·Á‰ ÈÈ„ ˙ÂÚˆÓ‡·
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ÌÈ˘¯„ Ì‰ ¨˜ÂÈ„ ¯˙ÈÏ Â‡© ÌÈ˘¯„ Ì‰ ÔÈ‡Â ¨Ì‰Ï ‰ÚÂ„È˘ ‰Â˙ ˙Â‡ÈˆÓ· ÌÈ„˜Ù˙Ó
ÆÚÂ„È ¯‚˙‡ Ï˘ ÂÈ˙Â„ÈÓÏ ˙Ó‡‰ Ú‚¯· ÔÂ¯˙Ù‰ ˙‡ ÌÈËÈÈÁÓ Ì‰ Æ„È˙Ú‰ ˙‡ ˘ÁÏ ®˙ÂÁÙ
˙ÂÙˆÏ ÌÈÒÓ‰ ˙ÂÂ¯˙Ù ¯˘‡Ó ¯˙ÂÈ ÌÈÏÈÚÈÂ ¯˙ÂÈ ÌÈÏÂÊ ¨¯˙ÂÈ ÌÈ˜ÈÂ„Ó „·ÚÈ„· ˙ÂÂ¯˙Ù

Æ„È˙Ú ÈÙ
‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÈÎ Ú·Â˜ ¨ÈÊÂÁ‰ ÔÂÚÈË‰ ÏÚ ÔÚ˘‰ ¨‚‰Â‰ ÔÈ„‰
¨Ì„·Ï ¨˙ÂÈÓ‰ ÈÏÚ· ÂÏÈ‡Â ±≤≤ª‰ÊÂÁ‰ — ‰ÏÈÁ˙ÎÏÓ ‰‚‰‰ ÏÚ Ì·‰È ˙‡ ÍÈÏ˘‰Ï ÌÈ·ÈÈÁ
Ï˘ ÌÈÂ˘‰ ÌÈË·È‰‰Â ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÏÚ© ˙Â¯·Á‰ ÈÈ„ — „·ÚÈ„· ‰‚‰‰Ó ÌÈ‰
‰‚‰‰ Ï˘ ‰È˙ÂÂ¯˙È ˙‡ ÌÈ˘È‚„Ó ÈÊÂÁ‰ ÔÂÚÈË‰ ˙‡ ÌÈ¯˜·Ó‰ Æ®˙ÂÈÓ‰ ÈÏÚ· ˙Ù„Ú‰
˙‡ ‰Ú¯Ï ‰ÏÙÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ÍÎÓ ÌÈ˜ÈÒÓÂ ¨‰ÏÈÁ˙ÎÏÓ ‰‚‰Ï ‰‡ÂÂ˘‰· „·ÚÈ„·
ÈÙÓ ÔÂ‚˙‰Ï ÌÈ·ÈÈÁ ˙ÈÊÂÁ‰ ˙Ú˜Ù‰ È˜ÏÁ ÏÎ ∫‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘
Í¯„ ˙‡ ˙„ÁÈÈÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ‡Ï‡ ¨˙ÂÈ„È˙Ú ˙ÂÈÂ˘Á¯˙‰ Ï˘ Ô‰È˙ÂÎÏ˘‰
˙‡ ÛÂ„‰Ï ÌÈˆÏ‡ ¯‡˘‰ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ È„ÚÏ·‰ Ì˘ÂÓÈ˘Ï ‰ÙÈ„Ú‰ ˙ÂÂ‚˙‰‰
¨ÌÎÁÂ˙ÓÂ Ë¯ÂÙÓ ¨·ÂË ‡Â‰ Ì‡ Û‡˘ ¨ÈÊÂÁ ¯È˘ÎÓ ˙ÂÚˆÓ‡· ˙ÂÈÂÏÚ ˙ˆÁ‰ Ï˘ ˙Â¯˘Ù‡‰
˙Â‡ÈˆÓ· ‰ÂÂ‰ ÔÓÊ· ÏÙËÏ ÔÂÈÒÈ ÏÎ ˙ÂÈÈÙ‡Ó‰ ˙ÂÚÂ·Ë ˙ÂÏ·‚ÓÓ Ï·ÂÒ ‡Â‰˘ ˜ÙÒ ÔÈ‡

Æ˙È„È˙Ú
 ±≤≥∫˙È¯ÂÈˆ Í¯„· ˙‡Ê ‚ÈˆÓ McDaniel

"...[S]takeholders are on the outside with a piece of paper (maybe)
for protection, while stockholders have agents on the inside for
protection. Stakeholders want some inside, ex post protection,
too."

ÆÌÏ˘ÂÓ ˙ÂÈ‰Ï ÏÂÎÈ ÂÈ‡ ¨ÈÏÈÁ˙ÎÏ‰ ¨ÈÊÂÁ‰ ‰ÚÓ‰ ∫‰‡·‰ ‰˜ÒÓÏ ÍÈÏÂÓ ‰Ê ÁÂ˙È
ÌÈ¯ˆÂÈ ‰Ï‡ ÌÈÈÈÚ ÆÔÂ˙ ‰ÊÂÁ· ‰ÚÓ Ì‰Ï ‡ˆÓÈÈ ‡Ï˘ ÌÈ·ˆÓÂ ÌÈ‡˘Â Â¯¯ÂÚ˙È „ÈÓ˙
ÈÊÂÁ‰ ÔÂ¯˙Ù· ÌÈÎÓÂ˙‰ ÔÈ· ˙˜ÂÏÁÓ‰ Æ‰¯·Á‰ ˙ÏÂÚÙ· ÔÂÓË‰ ¢È¯ÂÈ˘ ÔÂÎÈÒ¢ Ï˘ Ë˜Ù‡
ÒÁÈ· ˜¯ ‡È‰ ¨˙ÈÊÂÁ‰ ‰‚‰‰ Ï˘ ˙ÂÈ˘ÚÓ‰ ˙ÂÏ·‚Ó‰ ˙‡ ÌÈ˘È‚„Ó‰ ¨ÌÈ˜ÙÒ‰ ÔÈ·Ï
¯˘‡· „Á‡ ÏÎ Ï˘ ˙È˘È‡‰ Â˙Î¯Ú‰ ‡‰˙ ¯˘‡ ‡‰˙ ÆÈ¯ÂÈ˘‰ ÔÂÎÈÒ‰ Ï˘ È˘ÓÓ‰ ÂÙ˜È‰Ï
˜¯ ˙·˘Á˙Ó‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÎ ˙Â„Â‰Ï ÏÎ‰ ÏÚ ±≤¥¨È¯ÂÈ˘‰ ÔÂÎÈÒ‰ Ï˘ ÁÈÎ˘‰ ÂÏ„Â‚Ï

                                            

"Nonshareholder constituencies can bargain for and obtain virtually anything ±≤≤
they want ex ante, that is to say, at the time they enter their relationship with the

company. Later, however, the nonshareholders are more or less at the mercy of

the shareholders..." Jonathan R. Macey "Fiduciary Duties as Residual Claims:

Obligations to Nonshareholder Constituencies From a Theory of the Firm

ÆPerspective" 84 Cornell L. Rev. (1999) 1266, 1279
ÆMcDaniel, supra note 38, at p. 157 ±≤≥

Ì‡˙‰· ˜ÙÒÏ ˜ÙÒÓ ‰˙˘Ó ÂÈÏ‡ ÌÈÙÂ˘Á ˙ÂÓÂ˘˙‰ È˜ÙÒ˘ È¯ÂÈ˘‰ ÔÂÎÈÒ‰ Ï˘ ÂÏ„Â‚ ±≤¥
Û˜È‰· ‰ÈÈÙˆÏ ˙Â˘˜ ˙ÂÈ„È˙Ú ˙ÂÚÙ˘‰Ï ÌÈÙÂ˘Á˘ ÌÈÒÁÈ ˘È Æ‰¯·Á‰ ÌÚ ÂÈÒÁÈ ÈÙÂ‡Ï
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¯‡˘ ÏÚ È¯ÂÈ˘‰ ÔÂÎÈÒ‰Ó ˙ÂÚ·Â‰ ˙ÂÈÂÏÚ‰ ˙‡ ‰˙È˘Ó ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡·
 ±≤µÆ‰ÓÂÈ˜Ï ˘ÁÎ˙‰Ï ¯˘Ù‡–È‡˘ ˙ÂÈÂÏÚ Ï˘ ˙È˙ËÈ˘ ‰ˆÁ‰ È‰ÂÊ Æ˙ÂÓÂ˘˙‰ È˜ÙÒ

˜Â˘‰ ˙ÂÁÂÎ ˙ÂÚˆÓ‡· ÏÚ‰–„ÚÈ ÔÂÊÈ‡ ∫Â ˜¯Ù

‰·˘ ˙ÈÏÎÏÎ ˙Â‡ÈˆÓ· ÏÏÎ–Í¯„· ˙ÂÓÈÈ˜˙Ó Ô‰ Æ„„Â·Ó Á¯Â‡· ˙ÂÏÚÂÙ ÔÈ‡ ˙Â¯·Á
ÌÈÒÁÈ‰ ˙Î¯ÚÓ ÏÚ ‰ÎÏ˘‰ ˘È ÂÊ ‰„·ÂÚÏ Æ˙È˜ÒÚ ˙ÂÓ„Ê‰ ÏÎ ÏÚ ÌÈ¯Á˙Ó ÌÈ·¯ ÌÈ˜Á˘
‰ÈÚ·Ï Ô‰ ‰ÚÓ Ï˘ Ï‡ÈˆËÂÙ ‰· ˘È ‰¯Â‡ÎÏÂ ¨ÌÈÂ˘‰ ˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ·Ï ‰¯·Á‰ ÔÈ·˘
‚ ˜¯Ù© ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡· ‰ÚÈ‚Ù Ï˘ ‰ÈÚ·Ï Ô‰Â ®ÏÈÚÏ · ˜¯Ù© ˙ÂÈÂÏÚ ˙ˆÁ‰ Ï˘
Ê ˜¯Ù© ˙ÂÈ˜ÂÁ‰Â ®ÏÈÚÏ ‰ ˜¯Ù© ˙ÂÈÊÂÁ‰ ˙ÂÈ·ÈËÓ¯Â‰ ˙ÂÎ¯ÚÓ‰ Ì‡ Û‡˘ ¯˘Ù‡ Æ®ÏÈÚÏ
ÌÈ˜ÂÂ˘‰ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ Ï‡ ˙ÂÈÂÏÚ‰ Ï˘ ‰ˆÁ‰‰ ˙‡ ÚÂÓÏ ˙ÂÁÈÏˆÓ ÔÈ‡ ®ÔÏ‰Ï

Æ‰Ê ÔÂÚÈË ˜Â„· ‰·‰ Æ‰Î‡ÏÓ‰ ˙‡ ÌÈ˘ÂÚ ÌÈÂ˘‰

˜Â˘‰ ˙ÂÁÂÎ ÏÚ ÍÓÒ‰ ÔÂÚÈË‰ Æ±

¨ÈÂˆ¯ ÔÙÂ‡· ÌÈ˙¯Î ‰¯·ÁÏ ˙ÂÓÂ˘˙ Ï˘ ‰˜ÙÒ‰‰ ÈÊÂÁ˘ Û‡ ÈÎ ÔÚË Ì„Â˜‰ ˜¯Ù·
ÔÂÚÈË‰ Æ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï ÌÈÙÂ˘Á ÔÎÏÂ ¨‰¯·ÁÏ ˙ÈÒÁÈ ˙ÂÁ ·ˆÓ· ÌÈ‡ˆÓ ÌÈ˜ÙÒ‰
˙ÂÓÂ˘˙‰ È˜ÙÒ ÆÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ Ï˘ ÂÊ ˙È„„ˆ–„Á ‰‚ˆ‰· ¯ÙÂÎ ˜Â˘‰ ˙ÂÁÂÎ ÏÚ ÍÓÒ‰
˙ÈÏÎÏÎ ˙¯‚ÒÓ Ï˘ ‰Ú˜¯ ÏÚ Í¯Ú ‰˜ÙÒ‰ ‰ÊÂÁ ÏÎ Æ‰¯·Á‰ ÏÂÓ Ì„·Ï ÌÈ„ÓÂÚ ÌÈ‡
ÆÌÈÈÓÈ„ ÌÈ˜ÂÂ˘· ˙Â¯ÁÒ ˙ÂÓÂ˘˙‰ ÏÎ Æ˙Â·¯ ˙ÂÓÂ„ ˙Â˜ÒÚ ˙Â˘Á¯˙Ó ‰·˘ ‰·Á¯
·ˆÈÈ˙Ó Ô‰·˘ ¨˙ÂÂ˘‰ ˙ÂÓÂ˘˙Ï ˘Â˜È·‰ ÏÏÎ ÔÈ·Ï ÚˆÈ‰‰ ÏÏÎ ÔÈ·˘ ˘‚ÙÓ‰ ˙Â„Â˜
‰˜ÒÚ· ÌÈ„„ˆÏ ‰ÓˆÂÚ–·¯ ˙Â˙È‡ ˙Â˘Ó˘Ó ¨ÌÈ˜ÂÂ˘‰Ó „Á‡ ÏÎ· Ï˜˘Ó–ÈÂÂÈ˘ ÈÓÊ ÔÙÂ‡·

                                            

ÌÈÒÁÈ‰ ˙Î¯ÚÓÓ Ú·Â‰ È¯ÂÈ˘‰ ÔÂÎÈÒ‰˘ ÁÈ‰Ï ¯È·Ò ¨Ï˘ÓÏ ÆÌÈ¯Á‡ ÌÈÒÁÈÓ ¯˙ÂÈ ·Á¯
ÌÈÒÁÈ‰ ˙Î¯ÚÓÓ ‰ÏÂÚ˘ È¯ÂÈ˘‰ ÔÂÎÈÒ‰Ó ¯˙ÂÈ ÏÂ„‚ ‰¯·Á‰ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ·˘

ÆÌÈÈ˜ ÌÏÂÚÏ È¯ÂÈ˘‰ ÔÂÎÈÒ‰˘ ‡È‰ ‰·Â˘Á‰ ‰„Â˜‰ Æ‰¯·Á‰ ÔÈ·Ï ÌÈ˘Â‰ ÔÈ·˘
ÈÙÓ ÔÂ‚˙‰Ï ÌÈÏÂÎÈ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ¨„Á‡ „ˆÓ ∫ÌÈ„‚Â ˙ÂÁÂÎ È˘ Ô‡Î ÌÈÏÚÂÙ ±≤µ
‰ˆ˜˙˘ Í¯„· ‰ÊÂÁ· ÌÈ¯ÚÙ ÂÓÈÏ˘È˘ ˙Ó–ÏÚ ËÙ˘Ó‰–È˙·Ï ‰ÈÈÙ ˙ÂÚˆÓ‡· ‰ˆÁ‰‰
‰¯·Á· ‰¯˘Ó‰–È‡˘Â ¨¯Á‡ „ˆÓ Æ˙ÂÈÓ‰ ÈÏÚ· ÏÚ È¯ÂÈ˘‰ ÔÂÎÈÒ‰Ó ˙Ú·Â‰ ˙ÂÏÚ‰ ˙‡
ËÙ˘Ó‰–È˙·˘ ÏÎÎ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ — ‰¯·Á‰ ˙ÈÏÎ˙ ÔÚÓÏ ÌÈÏÚÂÙ
ÏÚÙÂÓ Ì‰È·‚Ï˘ ÌÈÈÈÚ‰ ˙¯‚ÒÓ ˙‡ ÌÈ·ÈÁ¯ÓÂ ˙ÂÈÏÂ‰È ˙ÂËÏÁ‰· ·¯Ú˙‰Ï ‡Ï ÌÈËÂ
ÔÂ˘‡¯‰ ÏÚ È˘‰ ÁÂÎ‰ ¯·Â‚ ÔÎ ¨‰¯˘Ó‰–È‡˘Â Ï˘ ¢È˜ÒÚ‰ ˙Ú„‰–ÏÂ˜È˘¢ Ï˘ ÏÏÎ‰
¯‡˘ Ï‡ ˙ÂÈÂÏÚ Ï˘ ˙È˙ËÈ˘ ‰ˆÁ‰Ï ‰ÎÈÏÂÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ÈÎ ‰˜ÒÓ‰ ˙˜ÊÁ˙ÓÂ

Æ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ
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¨ÌÈ˜ÂÂ˘ Ï˘ ÌÎ¯„Î ÆÌ‰ÈÈ· ÌÈ˙¯ÂÎ Ì‰˘ ‰ÊÂÁ‰ Ï˘ ÌÈ‡˙ÏÂ ¯ÈÁÓÏ ¯˘‡· ˙ÈÙÈˆÙÒ
ÌÈ¯ÁÂÒÏ ¯ÂÊÚÏÂ ˜Â˘‰ ˙‡ ÏÚÈÈÏ Ì„È˜Ù˙Ó˘ Ì‰ÈÈÓÏ ÌÈ˙Â¯È˘ È˙ÂÂ ÌÈÎÂÂ˙Ó Ì‚ ÌÈÓÈÈ˜

ÆÌ˙ÓÂ–Ì‡˘Ó·
 ±≤∂∫Fischel–Â Easterbrook È„È–ÏÚ ‰ÙÈ ¯‡Â˙Ó ‰Ê ·ˆÓ

"Participation in corporations is uniquely amenable to contracting
because even the ignorant have an army of helpers. The stock
market is one automatic helper. Employees work at terms
negotiated by unions (and nonunion employees can observe the
terms offered at other firms, which supply much information).
Managers and corporations employ professional search firms
(headhunters) to convey information and match person to job.
Holders of bonds are protected by trustees, which negotiate terms
and monitor compliance... In sum, knowledge about corporate
transactions does not depend on the wisdom of individual
investors. What is not understood through professional advice is
priced, so that the investor gets what he pays for (in the absence
of fraud)."

¨‡Â‰ Ì‡ Û‡ Æ‰¯·Á‰ ÏÂÓ ˙Â˙ÈÁ ˙„ÓÚ· ‡ˆÓ ÂÈ‡ „ÈÁÈ‰ ‰ÓÂ˘˙‰ ˜ÙÒ ¨ÂÈÈ‰„
˘Â·È‚· ‰˘˜˙Ó ¨ÌÈÈ„È˙Ú‰ ÌÈÂÎÈÒ‰ ˙‡ ¯ÁÓ˙Ï Ú„ÂÈ ÂÈ‡ ¨‡ÏÓ Ú„ÈÓ ÏÚ· ÂÈ‡ ¨˙È˘È‡
‰ÓÎÂÁ‰ Æ˜Â˘‰ ˙ÂÁÂÎÓ ÂÏ ÌÈ„ÓÂÚ ‰Ïˆ‰Â ÁÂÂ¯ ¨‰ÓÂ„ÎÂ ‰ˆÂ·˜Ï ÂÈ¯·Á ÌÚ „ÁÈ ‰„ÓÚ
˙‡ ÌÈÏÈÚÙÓ ÂÈ„ÁÈ ÌÏÂÎ — ÌÈ˙Â¯È˘‰ È˙Â ÌÈÚÂˆ˜Ó‰ ¨¯·ËˆÓ‰ ÔÂÈÒÈ‰ ¨˙È·ÈË˜ÏÂ˜‰
‰ÓÂ˘˙‰ ˜ÙÒÏ ÂÁÈË·È˘ ÌÈ‡˙· ˜¯ Ì˙ÁÈÈ ‰ÓÂ˘˙ ˙˜ÙÒ‰Ï ‰ÊÂÁ ÏÎ˘ ÍÎ ¨‰ÓÏÚ‰ „È‰

Æ‰¯·Á‰ ˙ÏÂÚÙ·˘ È¯ÂÈ˘‰ ÔÂÎÈÒ‰ ·˜Ú ÂÈÏÚ ˙ÏËÂÓ‰ ˙ÂÏÚ‰ Ï˘ ‰‰·Â‚ ‡ÂÏÓ· ÈÂˆÈÙ
‡È·˙ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘ ˘˘Á ÌÈÈ˜ ¨È˙È‡¯‰˘ ÈÙÎ ∫ÈÙ¯ˆÓ‰ ¯Â˘ÈÓ· Ì‚ ÔÈ„‰ ‡Â‰
ÍÎ ¨‰ÓˆÚ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ Ï˘ ‰Ù„Ú‰ È„ÈÏ
˘˘Á ‰ÁÂ„ ˜Â˘‰ ˙ÂÁÂÎ ÏÚ ÍÓÒ‰ ÔÂÚÈË‰ Æ‚˘Â˙ ‡Ï Ò˜È‰–¯Â„Ï˜ Ô·ÂÓ· ˙ÂÏÈÚÈ‰ ÂÏÈÙ‡˘
‰Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ˙ÂÈÓ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ÛÈ„Ú‰Ï ÔÈ‰˙˘ ‰¯·Á ∫ÌÈÈ„È È˙˘· ‰Ê
ÌÈ˙Â¯È˘‰ Â‡ ¯ˆÂÓ‰ ˜Â˘ — ÌÈÈËÂÂÏ¯‰ ÌÈ˜ÂÂ˘· ‰Ï˘ ˙Â¯Á˙‰ ˙ÏÂÎÈ· Ú‚Ù˙ ‰ÓˆÚ
¯‡˘ ÔÂ·˘Á–ÏÚ© ˙ÂÈÓ‰ ÈÏÚ·Ï ¯˘ÂÚ Ï˘ ˙È˙ËÈ˘‰ ‰¯·Ú‰‰ ¨ÔÎ–ÂÓÎ Æ˙˜ÙÒÓ ‰¯·Á‰˘
‰¯·Á‰ ˘˜·˙˘Ó ±≤∑Æ‰¯·Á‰ Ï˘ ÔÈËÈÂÓ· Ú‚Ù˙Â ¯·„ Ï˘ ÂÙÂÒ· Ú„ÂÂÈ˙ ®˙ÂÓÂ˘˙‰ È˜ÙÒ
˙ÈÒÁÈ© ‰Â·‚ ¯ÈÁÓ ÌÏ˘Ï ıÏ‡È˙Â ‰˘˜˙˙ ‡È‰ ¨ÌÈ˘„Á ÌÈ„·ÂÚ Â‡ ·ÂÁ „È˙Ú· ÒÈÈ‚Ï

                                            

ÆEasterbrook & Fischel, supra note 6, at p. 25 ±≤∂
ÆWilliamson, supra note 5, at pp. 259–261 ∫Ï˘ÓÏ ¨Â‡¯ ±≤∑
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Í¯Â‡Ï ÂÊ Í¯„· Ï‰˙˙ ‡È‰ Ì‡ Æ˙˘˜Â·Ó‰ ‰ÓÂ˘˙‰ ¯Â·Ú· ®ÌÈÓÏ˘Ó ‰È¯Á˙Ó˘ ¯ÈÁÓÏ
ÆÌÏÚÈ˙Â ˙Â¯Á˙· Ò·Â˙ ‡È‰ ¨ÔÓÊ

˙ÂÁÂÎ ÏÚ ·È‚‰Ï ˙·ÈÈÁ ¨˙È˙Â¯Á˙ ‰·È·Ò· ˙„˜Ù˙Ó‰ ¨ÌÈÈÁ ˙ˆÙÁ ‰¯·Á ∫˙Á‡·
Ì‡ Ì‚Â ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡Ï ˙ÂÙÈ„Ú ÌÈ˙Â ˙Â¯·Á‰ ÈÈ„ Ì‡ Ì‚ ¨ÔÎÏ Æ˜Â˘‰
˙È˙ËÈ˘ ‰Ù„Ú‰Ó ÌÈÏ‰Ó‰ ÂÚÓÈÈ ¨‡ÏÓ ‰ÚÓ ‰· ÔÈ‡ ˙ÂÓÂ˘˙‰ È˜ÙÒ Ï˘ ˙ÈÊÂÁ‰ ‰‚‰‰

 ±≤∏Æ‰ÓÏÚ‰ „È‰ Ï˘ ÔÒ¯Ó‰ ‰ÁÂÎ ÌÂ˘Ó ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ Ï˘
ÌÈÁ˙ÙÓ ¨‰¯·Á‰ È˜ÒÚ· ˙ÂÁÓ˙‰· ÌÈÚÈ˜˘Ó ÌÈ„·ÂÚ‰ ÈÎ ‰ÚË‰ ÏÈÚÏ ‰ÚÓ˘Â‰ ¨Ï˘ÓÏ
ÂÊ ‰ÚË ÏÚ ˙È˜Â˘‰ ‰·Â˘˙‰ Æ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï ‰Ï˜ ‰¯ËÓ ÌÈÂÂ‰Ó ÔÎÏÂ ¨˙ÂÏ˙ ‰·
·ËÈÓÎ ˙ÂÒÓ ˙Â¯·Á ÆÍÂÙ‰‰ ÔÂÂÈÎ· ÌÈÏÚÙÂÓ ÌÈˆÁÏ‰ ¨Á˙ÂÙÓ ‰„Â·Ú ˜Â˘ Ô˙È‰· ∫‰ËÂ˘Ù
Ú„È ¨‰¯˘Î‰ ÈÏÚ· — ÌÈÓÈÈ˜ ÌÈ„·ÂÚ Ï˘ ¯·ÚÓ ÚÂÓÏÂ ÌÈ˘„Á ÌÈ„·ÂÚ ÒÈÈ‚Ï Ô˙ÏÂÎÈ
ÌÏÂ‡ ¨ÌÓÂ‡ ˙ÈÙÈˆÙÒ ‰È‰ ˙ÂÁÓ˙‰‰ ÌÈ˙ÈÚÏ Æ˙¯Á‡ ‰¯·ÁÏ — ‰¯·ÁÏ ÌÈÈÂÈÁ ÔÂÈÒÈÂ
¯È˘È ÔÙÂ‡· ˙Â¯Á˙Ó˘ ÌÂÁ˙· ˙Â¯Á‡ ˙Â¯·Á È·‚Ï „·ÂÚ‰ Ï˘ ÂÎ¯Ú „Â‡Ó ‰ÏÂÚ Ê‡ ‡˜ÂÂ„
ÌÂ˜ÓÏ ÌÓÈÚ ÌÈ‡È·Ó Ì‰˘ ÌÂ˘Ó Í¯Ú–·¯ ÒÎ ÌÈ‰ ÌÈÁÓÂÓ ÌÈ„·ÂÚ Æ‰˜ÈÒÚÓ‰ ‰¯·Á‰ ÌÚ
ÆÚ„ÈÓ — ÈËÒÈÏËÈÙ˜–ËÒÂÙ ˜Â˘· ˙Â¯Á˙· ‰ÁÏˆ‰Ï ¯˙ÂÈ· ÈÂÈÁ‰ ¯·„‰ ˙‡ ˘„Á‰ ‰„Â·Ú‰
„·ÂÚ‰ Ï˘ ÈÚÂˆ˜Ó‰ ÔÂÈÒÈ‰ ¨˘„Á‰ ˜ÈÒÚÓ‰ ÈÎ¯ÂˆÏ È„Ó ÈÙÈˆÙÒ Ú„ÈÓ‰ ÌÈ˙ÈÚÏ Ì‡ Ì‚
ÌÈ˜È˘Ó ÌÈÓÂÁ˙· ˙Â¯Á‡ ˙Â¯·Á ˙ÈÁ·Ó ‰Â·‚ Í¯Ú ÏÚ· ÈÏÏÎ È˘Â‡ ÔÂ‰ ÂÏˆ‡ ¯ˆÂÈ
¯Á‡ — ˜ÒÂÙ–È˙Ï· ÁÂ˙Ù Ê¯ÎÓ — „ÈÓ˙Ó ˘ÂÙÈÁ ‰„Â·Ú‰ ˜Â˘· ÌÈÈ˜ ÏÚÂÙ· ¨ÔÎ‡ ÆÌÈÓÂ„Â
‚‰˙‰Ï ˙Â¯·Á ÏÚ ÚÂ·˜ ıÁÏ ÏÈÚÙÓ ‰„Â·Ú‰ ˜Â˘ ÂÊ Í¯„· ÆÌÈ¯˘ÎÂÓÂ ÌÈÒÂÓ ÌÈ„·ÂÚ
‰ÏÈÚÂÓ ‰Ê ÌÂÁ˙· ‰ÁÏˆ‰ Æ˙Â¯Á‡ ˙Â¯·ÁÏ Ì˙Â‡ Â„ÈÒÙÈ ‡Ó˘ ¨Ô‰È„·ÂÚ ÈÙÏÎ ˙Â‡ ÔÙÂ‡·

 ±≤πÆÔÂ‰‰ ˜Â˘· Ì‚ ‡Ï‡ ¨ÌÈ˙Â¯È˘‰Â ÌÈ¯ˆÂÓ‰ ˜Â˘· ˜¯ ‡Ï ‰¯·ÁÏ
Ï˘ Â˙ÂÁ˙Ù˙‰Ó ˜ÂÊÈÁ ‰¯Â‡ÎÏ ˙Ï·˜Ó ÔÂ¯˙Ù ¯ˆÈÈÏ ÌÈÈÂ˘Ú ÌÈ˜ÂÂ˘‰˘ ˙Â¯˘Ù‡‰
‡Ï‡ ¨˙ÈÓÂ‡Ï ‰È‡ ·Â˘ ÌÈ¯ˆÂÓ‰ ˜Â˘· ˙Â¯Á˙‰˘ ˙Â„ÓÏÓ ˙Â„·ÂÚ‰ Æ‰ÈˆÊÈÏ·ÂÏ‚‰ ÍÈÏ‰˙

                                            

"...[T]he current, modest form of corporate law can be seen as an attempt ∫Ï˘ÓÏ ±≤∏
to lash ourselves to the mast of private decision making. To understand why

such a policy is strongly advisable, consider that, when determined in a free

marketplace, the fate of a firm ultimately depends on its ability, in competition

with other firms, to serve the interests of consumers. An evolutionary process

prevails in which those firms that organize in ways that best facilitate the

cooperation of owners, managers, and workers for the purpose of creating

consumer value have the best long-run prospects for survival. Corporate law's

current focus on profit maximization plays an important role in this

evolutionary process by promoting and disciplining organizational

innovations in ways that, over time, increase economic productivity." DeBow &

ÆLee, supra note 92, at p. 410
Henry Butler "Symposium: Transcript: Corporate Social ∫Ï˘ÓÏ ¨Â‡¯ ±≤π
Responsibility: Paradigm or Paradox?" 84 Cornell L. Rev. (1999) 1282, 1319,

Æ1322
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ÌÏÂÚ· ÂÈ‰ ÌÈÚ˘˙‰ ˙Â˘ ÚˆÓ‡· ÈÎ Ú·Â˜ ˙Â„ÁÂ‡Ó‰ ˙ÂÓÂ‡‰ Ï˘ ÔÂ·˘ÁÂ–ÔÈ„ Æ˙ÈÓÂ‡Ï–ÔÈ·
Â˙ÂÁ˙Ù˙‰ ±≥∞Æ¯ÏÂ„ ÔÂÈÏÈ¯Ë ∏Æ¥–Ï ÚÈ‚‰ Ì‰ÈÒÎ ÍÒÂ ¨ÌÈÈÓÂ‡Ï–·¯ ÌÈ„È‚‡˙ ¥¥¨∞∞∞–Î
‡ÂˆÈ‰ ÂÓÎ˙Ò‰ ¨ÌÈ˘ÈÓÁ‰ ˙Â˘· ¨˙È¯·‰–˙Âˆ¯‡· ¨Ï˘ÓÏ Æ‰ÓÈ˘¯Ó ÈÏ·ÂÏ‚‰ ˜Â˘‰ Ï˘
ÂÚÈ‚‰ Ì‰ ÌÈÚ˘˙‰ ˙Â˘ ÚˆÓ‡· ÂÏÈ‡Â ¨ÈÓÏÂ‚‰ ÈÓÂ‡Ï‰ ¯ˆÂ˙‰Ó ∏Æ≥•–· ÂÈ„ÁÈ ‡Â·È‰Â
ÂÂÈ‰ ÌÈ˘ÈÓÁ‰ ˙Â˘· ˙È‡˜È¯Ó‡‰ ‰ÏÎÏÎ· ˙Â¯È˘È‰ ˙Â¯Ê‰ ˙ÂÚ˜˘‰‰ Æ≤≤Æ∏• È„ÎÏ
Æ∑Æµ• È„ÎÏ ÂÁÓˆ Ô‰ ÌÈÚ˘˙‰ ˙Â˘ ÚˆÓ‡ „Ú ÌÏÂ‡ ¨ÈÓÏÂ‚‰ ÈÓÂ‡Ï‰ ¯ˆÂ˙‰Ó ±Æ≤•–Î
‰ÙÂ˜˙ ‰˙Â‡· ÂÏ„‚ ‰¯Ê‰ ‰ÏÎÏÎ· ˙Â¯È˘È‰ ˙ÂÈ‡˜È¯Ó‡‰ ˙ÂÚ˜˘‰‰ ∫ÍÂÙ‰‰ ÔÂÂÈÎ·Â
ÂÎ¯Ú ±ππ∑–Â ±ππ∞ ÌÈ˘‰ ÔÈ· ¨„ÂÚÂ ˙‡Ê ±≥±ÆπÆ±•–Ï È‡˜È¯Ó‡‰ ÈÓÏÂ‚‰ ¯ˆÂ˙‰Ó ¥Æ±•–Ó
ÌÈ‰˘ ¨‰Ï‡ ÌÈÂ˙ ±≥≤Æ¯ÏÂ„ ÔÂÈÏÈ¯Ë ±Æ∂ Ï˘ ¯·ËˆÓ ÍÒ· ˙ÂÏÂ·‚ ÈˆÂÁ ÌÈ‚ÂÊÈÓÂ ˙Â˘ÈÎ¯
ÌÈ˜ÂÂ˘‰ Ï˘ Ì˙Â·È˘Á ˙Ë˜‰ Ï˘ ‰¯Â¯·‰ ‰Ó‚Ó‰ ÏÚ ÌÈ„ÓÏÓ ¨¢ÌÚË È˙Â¢ ˙ÈÁ·· ˜¯
ÍÏÂ‰ ˜ÏÁ· ¨˙‡Ê ˙Á˙ ÆÈ‡ÓˆÚÂ ¯Â‚Ò ÔÙÂ‡· „˜Ù˙Ï ÌÈ˘˜˙ÓÂ ÌÈÎÏÂ‰ ¯˘‡ ¨ÌÈÈÓÂ˜Ó‰
˙Â¯·Á‰˘ ÌÈ˙Â¯È˘ÏÂ ÌÈ¯ˆÂÓÏ ÈËÂÂÏ¯‰ È˙Â¯Á˙‰ ˜Â˘‰ ¨˙Â·Â˘Á‰ ˙ÂÈ˘Ú˙‰ Ï˘ Ï„‚Â
˜Â˘‰ ¨Ï˘ÓÏ — ÔÂ˙ ÈÓÂ˜Ó ˜Â˘ Ì‡ Ì‚ ¨‰¯Â‡ÎÏ ¨ÔÎÏ ÆÈÏ·ÂÏ‚‰ ˜Â˘‰ ‡Â‰ ˙Â˜ÙÒÓ
˙Ó–ÏÚ ˙‡Ê ÏˆÏ ˙ÂÏÂÎÈ ÔÈ‡ ˙ÂÈÓÂ˜Ó‰ ˙Â¯·Á‰ ¨ÏÈÚÈ ÔÙÂ‡· ÏÚÂÙ ÂÈ‡ — ÈÏ‡¯˘È‰
‰È‰˘ Í¯„· ÌÈÏ‰˜‰ ¯‡˘ ÔÂ·˘Á–ÏÚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ÛÈ„Ú‰Ï
˙Â¯Á˙‰ ¯˘ÂÎ Ô„·Â‡Ï ÌÂ¯‚˙ ÂÊ ˙ÂÏ‰˙‰ ¨ÔÓÊ Í¯Â‡Ï Æ‰ÓˆÚ ‰¯·Á‰ È·‚Ï ˙È·ËÈÓ–˙˙

 ±≥≥ÆÈÓÂ‡Ï–ÔÈ·‰ ˜Â˘· ‰¯·Á‰ Ï˘
ÌÈÙÒÂ ÌÈ˜ÂÂ˘ Ì‚ ª‰ÈˆÊÈÏ·ÂÏ‚ ÍÈÏ‰˙ ¯·ÂÚ ÌÈ¯ˆÂÓ‰ ˜Â˘ ˜¯ ‡Ï ¨„ÂÚÂ ˙‡Ê
— ÔÂ‰‰ ˜Â˘Â ‰ËÈÏ˘‰ ˜Â˘ ¨ÏÂ‰È‰ ˜Â˘ ÔÂ‚Î — ‰¯·Á‰ Ï˘ ‰ÏÂÚÙ‰ Í¯„ ÏÚ ÌÈÚÈÙ˘Ó‰
Ì„˜˙Ó ‰ÈˆÊÈÏ·ÂÏ‚‰ ÍÈÏ‰˙˘ ÏÎÎ ¨‰ËÈÏ˘‰ ˜Â˘Ï ÒÁÈ· ¨Ï˘ÓÏ Æ‰Ê ÍÈÏ‰˙Ï ÌÈÙ˘Á
„ˆÓ ˜¯ ‡Ï ˙ÈÂÚ ˙ÂËÏ˙˘‰ Ï˘ ‰ÎÒÏ ¯˙ÂÈ ÌÈÙ˘Á ‰Â˙ ‰¯·Á· ÌÈËÏÂ˘‰ ¨˜ÈÓÚÓÂ
Ú·Â‰ ¨ÏÈÚÈ–‡Ï ÏÂ‰È ÆÌÈÈÓÂ‡Ï–ÔÈ· ÌÈÓ¯Â‚ „ˆÓ Ì‚ ‡Ï‡ ¨˙ÈÓÂ˜Ó‰ ‰ÏÎÏÎ· ÌÈÓ¯Â‚
˙È˜ÒÚ ˙ÂÓ„Ê‰ ˙ÂÂ‰Ï ÏÂÏÚ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙ÈÏÎÏÎ ‰ÈÁ·Ó ˙˜„ˆÂÓ–‡Ï ‰Ù„Ú‰Ó
‰·Â‚Ó‰ ¨ÈÏ·ÂÏ‚ ‰ËÈÏ˘ ˜Â˘ Ï˘ Â˙ÂÁ˙Ù˙‰ ÌÚ ÆÒÂ·ÂÏ‚‰ ÈÙ ÏÚ È˜ÒÚ Ì¯Â‚ ÏÎÏ ˙ÈÂˆÓ
¨ÂÈ˙ÂÈÙ ÏÎ ÏÚ ¨ÌÈ˜ÒÚ‰ ÌÏÂÚ ¨˙ÂÈÏ·ÂÏ‚ Ú„ÈÓÂ ˙¯Â˘˜˙ ¨ÏÂ‰È ¨ÔÂÓÈÓ ˙ÂÎ¯ÚÓ È„È–ÏÚ

Æ„Â¯˘Ï ÏÂÎÈ ÂÈ‡ ®ÏÈÚÈ–‡Ï‰ ∫È¯˜© ˘ÏÁ‰ Ì‰·˘ ÌÈÈÂÈˆÂÏÂ·‡ ÌÈÎÈÏ‰˙Ï Û˘Á

                                            

U.N. Conference on Trade and Development World Investment Report 1997: ∫Â‡¯ ±≥∞
Transnational Corporations, Market Structure and Competition Policy (1997)

Æ2–7 [http://www.unctad.org/en/docs/wir97ove.pdf (4.4.2004)]
U.S. Bureau of the Census, U.S. Department of Commerce Statistical ∫Â‡¯ ±≥±
Abstract of the United States (1995) 451 table 699, 809 table 1329 [http://

Æwww.census.gov/prod/1/gen/95statab/income.pdf (4.4.2004)]

U.N. Conference on Trade and Development U.N. World Investment Report ∫Â‡¯ ±≥≤
1998: Trends and Determinants (1998) 413, annex table B7 [http://

Æwww.unctad.org/en/docs//wir98_en.pdf (4.4.2004)]
Frank H. Easterbrook "International Corporate Differences: Markets ∫Ï˘ÓÏ ¨Â‡¯ ±≥≥

Æor Law?" 9 J. Applied Corp. Fin. (1997) 23, 28
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‰¯·Á‰ ÏÚ Ô‚‰Ï ˜Â˘‰ Ï˘ È˘ÓÓ‰ ÂÁÂÎ ¯·„· ÔÂÓ‡–È‡ Ï˘ ˙ÂÂ˘ ˙ÂÓ¯ ˙ÂÓÈÈ˜ ˙Â¯ÙÒ·
ÌÈÒ¯ËÈ‡‰ ˙·ÂËÏ ÌÈÏ‰Ó‰ È„È–ÏÚ ‰È˙ÂÁÂÎ ˙ÏÚÙ‰ ÈÙÓ ‰Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÏÚÂ

∫˙‚‰Â‰ ˙ÈÏÎ˙‰ ˙ÂÂˆÓÏ Ì‡˙‰· ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘
˙Ó¯ ∫ÌÈ˜ÂÂ˘‰ Ï˘ Ì˙ÏÂÚÙ ˙ÂÏ·‚ÓÏ ·Ï‰–˙ÓÂ˘˙ ˙‡ ‰ÙÓ ˙Á‡ ˙ÈÏÏÎ ‰ÚË
ÔÎÏÂ ÌÈÂ˘ ÌÈÏ˘Î ÈÙÓ ÌÈÈÒÁ ÌÈ‡ ÌÈ˜ÂÂ˘‰ ª„ÈÓ˙ ˙˜ÙÒÓ ‰È‡ Ì‰Ï˘ ˙ÂÏÈÚÈ‰
‰· ·Á¯‰ ÔÂÈ„‰Â ÂÊ ‰ÚË Ï˘ ‰˙ÂÈÏÏÎ ˙‡ÙÓ Æ‰ÈÂˆ¯ ‰È‡ Ì˙ÏÂÚÙ ÏÚ ˙ÂÎÓ˙Ò‰
˙ÂÚË È˙˘· „˜Ó˙‡ ˙‡Ê ˙Á˙ ±≥¥ÆÔ‡Î ‰· ÔÂ„‡ ‡Ï ¨˙ÈÏÎÏÎ‰–˙ÈËÙ˘Ó‰ ˙Â¯ÙÒ·
˙‡ˆ˜‰ ˙‡ ÌÈ˙ÒÂÂÓ‰ ÌÈÂ‚ÓÎ ÌÈÂ˘‰ ÌÈ˜ÂÂ˘‰ Ï˘ Ì˙Ó‡˙‰· ˙ÂÚ‚Â‰ ˙ÂÈÙÈˆÙÒ

Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ˙Â¯·Á Ï˘ ¯˘ÂÚ‰
‰˘˜ ¨ÌÈ˜ÂÂ˘‰ Ï˘ ‰‡ˆ˜‰‰ ÁÂÎ ÏÚ ÍÓ˙Ò‰Ï ÌÈÎÂÓ‰ ‰Ï‡ Ï˘ Ì˙ËÈ˘Ï ¨˙È˘‡¯
Ï˘Â© ÌÈ˜ÂÂ˘‰ Ï˘ ‰‚‰· ˜Ù˙Ò‰Ï ÌÈ¯ÂÓ‡ ‰¯·Á Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÚÂ„Ó ÔÈ·‰Ï
Ï˘ — ˙ÙÒÂ ‰‚‰ ÌÈÏ·˜Ó ‰¯·Á‰ Ï˘ ÔÂ‰‰ È˜ÙÒ ˜¯Â ¨®‰¯·Á‰ ÌÚ ÌÈ˙¯ÂÎ Ì‰˘ ÌÈÊÂÁ‰
ÌÈ„·ÂÚÏ ÌÈ¯˘Ù‡Ó ·ÂÁ‰ ˜Â˘·Â ‰„Â·Ú‰ ˜Â˘· ÌÈÈ˙Â¯Á˙‰ ˙ÂÁÂÎ‰ Ì‡ Æ˙Â¯·Á‰ ÈÈ„
ÁÈÓ ÔÈ„‰ ÚÂ„Ó ¨˙ÂÈÂÏÚ Ì‰ÈÏÚ ‰ÏÈËÓ ‰È‡˘ Í¯„· ‰¯·Á‰ ÌÚ ‰˜ÒÚ ¯Â˘˜Ï ÌÈ˘ÂÏÂ

                                            

˜Â˘‰˘ ‰„·ÂÚ‰ ÌˆÚ ÏÚ ˜ÂÏÁÏ ÔÈ‡˘ Û‡ ÈÎ ¯ÈÚ‰Ï ÈÂ‡¯ ÈÏ·ÂÏ‚‰ ˜Â˘‰ ÔÈÈÚÏ ¨‰Ê ÌÚ ±≥¥
·Ï˘· ˙ÂÁÙÏ — ÍÎ· ÔÈ‡ ¨ÌÈÈÓÂ‡Ï ÌÈ˜ÂÂ˘ „ˆ· ˘ÓÓ Ï˘ ÌÂ˜Ó ÒÙÂ˙Â ÍÏÂ‰ ÈÏ·ÂÏ‚‰
ÌÈÁ˜ÙÓÎ ÌÈÈÓÂ‡Ï–ÔÈ· ÌÈÈ˙Â¯Á˙ ˙ÂÁÂÎ Ï˘ Ì˙ÏÂÚÙ ˙ÂÏÈÚÈ ¯·„· ÚÎ˘Ï È„Î — ‰Ê
ÈÏ·ÂÏ‚‰ ˜Â˘‰˘ ÌÂ˘Ó ¨˙‡Ê Æ‰Â˙ ‰È„Ó· ˙È·ËÈÓ–˙˙ ˙È˜ÒÚ ˙ÂÏ‰˙‰ ÏÚ ˘ÓÓ Ï˘
ÏÎÏ Æ˙ÈÏ‡È¯ÂËÈ¯Ë‰ ˙ÈÂ·È¯‰ ‰È„ÓÏ ‰·¯ ˙Â·È˘Á ®øÔÈÈ„Ú© ˘È Â·˘ ÌÏÂÚ· „˜Ù˙Ó
ªÌÈÈ„ÂÁÈÈ ‰ÙÈÎ‡ ÈÎ¯„Â ÌÈË¯„ËÒ ¨˙Â‚‰˙‰ ÈÏÏÎ ª˙È‡ÓˆÚ ËÙ˘Ó ˙Î¯ÚÓ ˘È ‰È„Ó
˜Â˘‰ ˙ÂÁÂÎ Ï˘ Ì˙ÏÂÚÙ Æ‰ÓÂ„ÎÂ ÌÈÈÓÂ˜Ó ÌÈÈÈÙ‡Ó ˙ÏÚ· ˙È˜ÒÚÂ ˙ÈÏÏÎ ˙Â·¯˙
ÌÈÈÊÈÙ ˙ÂÏÂ·‚ Ï˘ ‰ÈÈˆÁ ‰·˘ ˙Â‡ÈˆÓ ÁÎÂÏ ÌÈ˙ÈÚÏ ˙ÓÏ· Û‡Â ˙·ÎÚ˙Ó ÈÏ·ÂÏ‚‰
ÆÌÈ˜ÒÚ ÏÂ‰ÈÏ ÌÈÈËÂÂÏ¯˘ ÌÈ·¯ ÌÈ¯ËÓ¯Ù Ï˘ ¨ÌÈÈ˙Â‰Ó ÌÈ˙ÈÚÏ ¨ÌÈÈÂÈ˘· ‰ÎÂ¯Î
"Cross-border liability and bankruptcy rules, ∫ÌÈ‡·‰ ÌÈ¯·„‰ ˙‡ ¨Ï˘ÓÏ ¨Â‡¯
antitrust laws, contract enforcement, and dispute resolution standards are all

problematic in a setting in which the principle of territoriality is the governing

norm. Thus, as the contemporary conduct of the corporation is considered, it is

important to recognize that there is a void at the intersection of sovereign

boundaries that is very difficult to manage and control." Michael Bradley,

Cindy A. Schipani, Anany K. Sundaram & others "The Purposes and

Accountability of the Corporation in Contemporary Society: Corporate

∫Ì‚ Â‡¯ ÆGovernance at a Crossroads" 62 Law & Contemp. Prob. (1999) 9, 31

Steven L. Snell "Controlling Restrictive Business Practice in Global Markets:

Reflections on the Concepts of Sovereignty Fairness, and Comity" 33 Stan. J.

ÆInternational L. (1997) 215
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È„È–ÏÚÂ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡È‰ ‰¯·Á‰ ˙ÈÏÎ˙ ÈÎ ‰ÚÈ·˜‰ ˙ÂÚˆÓ‡·©
ÔÂ‰‰ ˜Â˘· ÌÈÈ˙Â¯Á˙‰ ˙ÂÁÂÎ‰ ÈÎ ®˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰Ù„Ú‰‰ ÏÏÎ Ï˘ ÌÈÂ˘‰ ÌÈË·È‰‰
˜ÂÏÁÏ ‰˘˜ ¨‡·¯„‡ ø‰ÓÂ„ Í¯„· ‰¯·Á‰ ÌÚ ‰˜ÒÚ ¯Â˘˜Ï ˙ÂÈÓ‰ ÈÏÚ·Ï ÌÈ¯˘Ù‡Ó ÌÈ‡
Ú„ÈÓ‰ ∫ÌÈ¯Á‡‰ ÌÈ˜ÂÂ˘‰ ÏÎÓ ¯˙ÂÈ ‰‰Â·‚ ˙ÂÏÈÚÈ ˙Ó¯· ÔÁÈ ÔÂ‰‰ ˜Â˘˘ ‰„·ÂÚ‰ ÏÚ
˜Â˘· ÌÈ·¯ÂÚÓ‰ Ï˘ ˙ÂÈÁÓÂÓ‰Â ÌÈ˙Â¯È˘‰ ˙Ó¯ ªÌÈ¯Á‡‰ ÌÈ˜ÂÂ˘· ¯˘‡Ó ¯˙ÂÈ ÔÈÓÊ ÂÈ·‚Ï
ÌÈÓÎÁÂ˙Ó ÌÈÈÒÈÙ ÌÈ¯È˘ÎÓ Â· ÌÈÓÈÈ˜ ªÌÈ¯Á‡‰ ÌÈ˜ÂÂ˘· ÌÈ·¯ÂÚÓ‰ Ï˘ ÂÊ ÏÚ ‰ÏÂÚ ÔÂ‰‰
ÏÎ Ï˘ ÂÊ ÏÚ ‰ÏÂÚ ÔÂ‰‰ ˜Â˘ Ï˘ ‰ÈˆÊÈÏ·ÂÏ‚‰ ª˜Â˘‰ ˙ÂÎÂÙ‰˙ ÈÙÓ ‰‚‰ ÌÈ¯˘Ù‡Ó˘
‡˜ÂÂ„ ‰‚‰ ÌÈ˜ÙÒÓ ˙Â¯·Á‰ ÈÈ„ Ï˘ ÌÈÏÏÎ‰ ÚÂ„Ó ¨ÍÎ Ì‡ ±≥µÆ„ÂÚÂ ÌÈ¯Á‡‰ ÌÈ˜ÂÂ˘‰

 ±≥∂ø˙ÂÈÓ‰ ÈÏÚ·Ï
˙ÂÎÓÒ ÈÏÚ· ¨ÌÈÏ‰Ó‰ È„È–ÏÚ ˙È˘Ú ˙ÂÓÂ˘˙‰ È˜ÙÒ ÔÈ· ¯˘ÂÚ‰ ˙‡ˆ˜‰ ¨˙È˘
Ï˘ ˙ÂËÏÁ‰‰ ˙Ï·˜ ÏÚ ¯˙ÂÈ· ÌÈÚÈÙ˘Ó‰ ÌÈ˜ÂÂ˘‰ Ì‰Ó Æ‰¯·Á· ÚÂˆÈ·‰Â ‰ËÏÁ‰‰
˙¯ÁÒ Ì˘ ¨ÏÂ‰È‰ ˜Â˘· ÚˆÈ‰‰Â ˘Â˜È·‰ ˙ÂÁÂÎÏ „ÁÂÈÓ· ÌÈ˘È‚¯ ÌÈÏ‰Ó‰ øÌÈÏ‰Ó‰
‰¯·Ú‰ ¯˘‡· ¨˙Â¯·Á· ‰ËÈÏ˘‰ ˜Â˘Ó ¯È˘È ÔÙÂ‡· ÌÈÚÙ˘ÂÓ Ì‰ ÔÎ–ÂÓÎ ÆÌ‰Ï˘ ‰¯ÈÈ¯˜‰
¨‰‰Â ÆÏÂ‰È‰ ˙ˆÂ·˜ Ï˘ ‰ÙÏÁ‰· ˙Â·Â¯˜ ÌÈ˙ÈÚÏ ‰ÎÂ¯Î „ÈÏ „ÈÓ ‰ËÈÏ˘–˙˜Â·„ Ï˘
‰Ï‡ Ì‰ Æ˙ÂÈÓ‰ ÈÏÚ· È„È–ÏÚ ÌÈÏÚÙÂÓ ÂÏÏ‰ ÌÈ˜ÂÂ˘‰ È˘· ÌÈÈËÈÓÂ„‰ ˙ÂÁÂÎ‰
ÈÎ ¯Â¯· Ô‡ÎÓ ÆÌÈÈÏÂ‰È ˘Â‡–È·‡˘ÓÏ Ô‰Â ‰ËÈÏ˘Ï Ô‰ ÚˆÈ‰‰ ˙‡Â ˘Â˜È·‰ ˙‡ ÌÈ¯ˆÈÈÓ˘
Ì‚ ÌÓÂ‡ Æ„ÁÂÈÓ· ‰‰Â·‚ ‰È‰˙ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡Ï ÌÈÏ‰Ó‰ Ï˘ Ì˙Â˘È‚¯
∫‰‚¯„ Ï˘ ÔÈÈÚ ‰Ê Í‡ ¨ÌÈÏ‰Ó‰ Ï˘ ˙ÂËÏÁ‰‰ ˙Ï·˜ Í¯„ ÏÚ ‰ÚÙ˘‰ ˘È ÌÈ¯Á‡ ÌÈ˜ÂÂ˘Ï
ÁÂÎ ˙‡ Ú¯‰Ï ÏÂÏÚ ¯·„‰˘ Û‡ ¨Ï˘ÓÏ ¨ÌÈ„·ÂÚ Ï‡ ˙ÂÈÂÏÚ ˙ˆÁ‰· Â¯Á·È ÌÈÏ‰Ó‰
ÈÏÚ· — ˙ÓÈÂÒÓ Ò¯ËÈ‡–˙ˆÂ·˜Ï ÌÏ˙˘Ó ¯·„‰ Ì‡ ¨‰„Â·Ú‰ ˜Â˘· ‰¯·Á‰ Ï˘ ÁÂ˜ÈÓ‰
˙‡ÈˆÓ· ˙Â˘˜˙‰Ï Û‡ ÌÈÏÂÏÚÂ Ì˙„Â·Ú ÌÂ˜Ó ˙‡ ÂÎÒÈ Ì‰ ¨ÔÎ Â˘ÚÈ ‡Ï Ì‡ Æ‰ËÈÏ˘‰
ÏÎ È˙Â¯Á˙ ÔÙÂ‡· ˙¯ÁÒ Ì‰·˘ ÌÈ˜ÂÂ˘ Ï˘ ÌÓÂÈ˜ ∫˙ÂÈÏÏÎ ÌÈÏÈÓ· Æ˘„Á ‰„Â·Ú ÌÂ˜Ó
˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰‰˘ ÁÈË·Ó ÂÈ‡ ˙¯ˆÈÈÓÂ ˙Î¯Âˆ ‰¯·Á‰˘ ˙Â˜ÂÙ˙‰Â ˙ÂÓÂ˘˙‰Ó ˙Á‡

                                            

"Many people invest in ∫ÔÂ‰‰ ˜Â˘ Ï˘ Â˙ÂÏÈÚÈÏ ‡·‰ ÏÏ‰‰ ¯È˘ ˙‡ ¨Ï˘ÓÏ ¨Â‡¯ ±≥µ
corporations through their bank accounts; syndicates of banks (after

conducting thorough reviews) pool the money of depositors for investment in

corporations. Much pension money is under professional management; the

funds hire expertise for the benefit of investors who need not even know what

stocks they indirectly hold. Individual investors can hire professional advice

directly (through brokerage houses) or indirectly (by investing in mutual

funds). They can hedge their bets by buying diversified portfolio of

investments, getting the return of the market as a whole (or some subset) rather

Æthan an individual firm." Easterbrook & Fischel, supra note 6, at p. 25

ÏÎÓ ÆÂÈ„È–ÏÚ ‰˙Á„ ¯·Î — ˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ÈÏÚ· Ì‰ ÈÎ — ‰ÁÈÎ˘‰ ‰·Â˘˙‰ ¨¯ÂÎÊÎ ±≥∂
ÂÏÈÙ‡ ˜ÙÒÓ ÔÙÂ‡· ¯ÁÓ˙Ï ‰¯Â‡ÎÏ ¯ÂÓ‡ ¨ÔÂ‰‰ ˜Â˘ ˙Ó‚Â„ ¨ÍÎ–ÏÎ ÏÈÚÈ ˜Â˘ ¨ÌÂ˜Ó

Æ˙ÂÈ¯ÂÈ˘ ˙ÂÚÈ·˙
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ÌÈ·¯ÂÚÓ‰ ÔÈ· ÌÈ·‡˘Ó Ï˘ ‰‡ˆ˜‰Ï ÏÚÂÙ ÌÈ˜ÂÂ˘‰Ó „Á‡ ÏÎ ÆÚÓÈ˙Â ÌÏ·È˙ ˙ÂÈÏÈÏ˘
ÌÂ˜Ó ÌÏÂ‡ Æ˙ÓÈÂÒÓ Í¯„· ‰ÏÂÚÙÏ ÌÈˆÈ¯Ó˙ ¯ˆÂÈ ÌÈ˜ÂÂ˘‰Ó „Á‡ ÏÎ ÆÂÏ ˙È„ÂÁÈÈ Í¯„·
Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚÂ ÌÈÏ‰Ó‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ‰Â˘ ÔÙÂ‡· ÌÈÚÈÙ˘Ó ˜Â˘‰ ÈˆÈ¯Ó˙˘
ÔÈÚ„ÂÈ· ¯ÂÁ·Ï ÌÈÏÂÏÚ ¨ÌÈÈËÒ¯ËÈ‡ ÌÈÚÈÓÓ ÌÈÏÚÂÙ‰ ¨ÌÈÏ‰Ó‰ ¨˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘
˙‡ ÏÈ„‚‰Ï ÈÂ˘Ú ¯·„‰ ÈÎ ÌÈÎÈ¯ÚÓ Ì‰ Ì‡ ‰Ï‡ ÌÈ˜ÂÂ˘Ó ˜ÏÁ· ÌÈÈ˙Â¯Á˙–‡Ï ˙ÂÈ‰Ï
ÆÏÂ‰È‰ ˜Â˘ ˙‡Â ‰ËÈÏ˘‰ ˜Â˘ ˙‡ ÌÈÏÈÚÙÓ‰ ¨˙ÂÈÓ‰ ÈÏÚ· „ˆÓ Ì‰È˙Â¯È˘Ï ˘Â˜È·‰
‰ËÈÏ˘‰ ˜Â˘· ¨È˘È‡ ÔÙÂ‡· ¨Ì‰Ï ÌÏ˙˘È ‰„Â·Ú‰ ˜Â˘· ÌÏ˘˙ ‰¯·Á‰˘ ¢¯ÈÁÓ¢‰˘ ¯˘Ù‡

ÆÏÂ‰È‰ ˜Â˘· Â‡ØÂ
˙‡ ‰Ê ¯˘˜‰· ¯ÈÎÊ‰Ï ÈÂ‡¯ ¨˙ÂÏÈÚÈ Ï˘ ÌÈÏÂ˜È˘· „˜Ó˙Ó ÔÂÈ„‰˘ Û‡ ¨ÌÂÈÒÏ
ÁÂÎÎ ˜Â˘‰ ˙ÂÁÂÎ ÏÚ ˙ÂÎÓ˙Ò‰‰ Ï˘ ‰È˙ÂÎÏ˘‰Ï ¯˘‡· ÌÈ·¯Ï ˘È˘ ‰ÁÂ–‡Ï‰ ‰˘ÂÁ˙‰
‰È‡ ÌÈ˜ÂÂ˘‰ Ï˘ ˙È˙Â¯Á˙‰ Ì˙ÏÂÚÙ˘ ‡È‰ ‰ÁÈÎ˘‰ ‰ÚË‰ Æ¯˘ÂÚ‰ ˙‡ˆ˜‰· ÈÊÎ¯Ó ÚÈÓ
Ì‡‰ Æ˙ÂÈ˙¯·Á Â‡ØÂ ˙ÂÈ¯ÒÂÓ ∫˙ÂÈÏÎÏÎ–ıÂÁ Ë·Ó–˙Â„Â˜Ó ÌÈÈÂ‡¯ ÌÈÂÂÈÎÏ „ÈÓ˙ ‰ÏÈ·ÂÓ
ø˜Â˘‰ ˙ÂÁÂÎ ˙‡ „ÈÓ˙ ÛÈ„Ú‰Ï ÂÈÏÚ ÔÂÙˆÓ‰ ˙ÂÏ‡˘Ó ÔÈ·Ï ˜Â˘‰ ˙ÂÁÂÎ ÔÈ· ‰¯È˙Ò·
¯˘‡Î Ì‚ ˜Â˘‰ ˙ÏÂÚÙ· ·¯Ú˙‰Ï ÌÈÎÈ¯ˆ ÌÈ‡ ¨Ë¯Ù· ˙Â¯·Á‰ ÈÈ„Â ¨ÏÏÎ· ˜ÂÁ‰ Ì‡‰
±≥∑¯ˆÂÓ Ï˘ ˙ÂÎÈ‡ È˜˙ ıÓ‡Ï ˙Â¯·Á ÌÈÙÁÂ„ ˜Â˘‰ ˙ÂÁÂÎ ø˙‡Ê ˘¯Â„ ÌÈ·¯ Ï˘ ÔÂÙˆÓ‰
ÌÈ˙ÈÚÏ ÌÈÙÁÂ„ Ì‰ ÔÓÊ·–Â· Í‡ ¨®˙Â¯ÈÎÓ‰ ˙‡ ¯Ù˘Ï ÍÎ·Â ÌÈÎ¯ˆ‰ ÏÚ Ô‚‰Ï ‰¯ËÓ·©
˙Ó‚Â„ ¨ÌÈ¯Á‡ ÌÈÏ‰˜ ÏˆÏ ‰¯ËÓ·© ˙È¯ÒÂÓ ˙Â‚‰˙‰ Ï˘ ˙ÂÎÈ‡ È˜˙ ÁÂÊÏ ˙Â¯·Á
Æ®‰·È·Ò‰ Ï‡ ˙ÂÈÂÏÚ ÔÈˆÁ‰Ï ‰¯ËÓ· Â‡ ±≥π¨˙ÂÈ˘ÓÓ ˙Â¯¯· È¯ÒÁ ÌÈÎ¯ˆ Â‡ ±≥∏ÌÈ„·ÂÚ

                                            

Perry L. Johnson ISO 9000: Meeting the New International ∫Ï˘ÓÏ ¨Â‡¯ ±≥∑
ÆStandards (New York, 1993)

ÌÈÙÁÂ„ ¯˘‡ È˙Â¯Á˙‰ ˜Â˘‰ ˙ÂÁÂÎ Ï˘ Ì˙ÏÂÚÙÓ ÌÈ‰ Â‡ ∫˙‡Ê ¯È‰·˙ ‰·Â˘Á ‰Ó‚Â„ ±≥∏
Â·˘ ¨ÈÏ·ÂÏ‚ ˜Â˘· ÆÌÈÎ¯Âˆ Â‡˘ ÌÈ¯ˆÂÓ‰ ˙ÂÏÚ ˙‡ ¯˘Ù‡‰ ÏÎÎ ÏÈÊÂ‰Ï ÌÈ¯ˆÈ‰ ˙‡
„Â¯˘Ï ˙ÂÈÈÂÚÓ‰ ˙ÂÈÓÂ‡Ï–ÔÈ· ˙Â¯·Á ¨˙ÈÒÁÈ ÏÂÊ ÌÂ˜ÓÏ ÌÂ˜ÓÓ ˙Â¯ÂÁÒ Ï˘ ¯·ÚÓ
ÌÏÂÚ‰ ˙ÂÈ„Ó· ÏÂÊ ‰„Â·Ú ÁÂÎ Ï˘ ‰ÎÈ¯ˆ ˙ÂÚˆÓ‡· ¯ÂˆÈÈ‰ ˙ÂÈÂÏÚ ˙‡ „È¯Â‰Ï ˙ÂˆÏ‡
˙ÂÈ„Ó‰ — È·ÂÈÁ‰ „ˆ‰ ˙‡ ˙Â˘È‚„Ó ˙Â¯·Á‰ ∫ÌÈÎÂÙ‰ ÌÈÙ È˘ ˘È ÂÊ ‰„·ÂÚÏ ÆÈ˘ÈÏ˘‰
„ˆ‰ ˙‡ ÌÈ˘È‚„Ó ÌÈ¯Á‡ ÌÏÂ‡ ª˙ÂÁ˙Ù˙Ó‰ ˙ÂÈ„ÓÏ ‰„Â·Ú ˙Â˜ÙÒÓ ˙ÂÁ˙ÂÙÓ‰
ÌÈÂ‚¯‡ ¨Ï˘ÓÏ ¨ÍÎ ÆÈ˘ÈÏ˘‰ ÌÏÂÚ‰ ˙‡ ÈÈˆ ÔÙÂ‡· ÏˆÓ ÔÂ˘‡¯‰ ÌÏÂÚ‰ — ÈÏÈÏ˘‰
Ô˜ÏÁ ¨¯ÂˆÈÈ ˙Â„Â·Ú· ÌÈ˜ÒÚÂÓ ÌÈ„ÏÈ ÔÂÈÏÈÓ ÌÈ¯˘ÚÂ ‰‡ÓÎ˘ ÌÈÎÈ¯ÚÓ ÌÈÈÓÂ‡Ï–ÔÈ·
Â‡¯ ¨ÌÈË¯ÙÂ Ú„ÈÓÏ Æ·Ú¯–¯Î˘·Â ‰ÓÓÈ· ˙ÂÎÂ¯‡ ˙ÂÚ˘ ¨ÌÈ‡˙ ‡Ï ÌÈ‡˙· ¨˙ÂÎÂÒÓ
˜ÏÁ Æhttp://www.ilo.org ¨International Labor Organization Ï˘ Ë¯ËÈ‡‰ ¯˙‡
Ï˘ ÌÏÓÚ È¯Ù ÂÈ‰ — ‰Ï˜ ‰ÈÈ˘Ú˙Â ÏÎÂ‡ ¨„Â‚È· — ÌÈÎ¯Âˆ Â‡˘ ÌÈ‚˙ÂÓ‰Ó ÏÂ„‚
È˙Â¯Á˙‰ ˜Â˘‰ ˙ÂÁÂÎ˘ ¨ÌÈÈ‡˜È¯Ù‡ Â‡ ÌÈÈÈÒ ¨ÌÈÈÊÂ„È‡ ÌÈ¯·‚Â ÌÈ˘ ¨ÌÈ„ÏÈ

Æ˙Â„·ÚÏ Í¯Ú–‰ÂÂ˘ ÂÈ‰˘ ·ˆÓ· Ì˙Â‡ ÌÈ„ÈÓÚÓ
The© „ÈÓ˙Ó‰ Ô‚‰ Â¯ÙÒ· ¨®John le Carré© ‰¯‡˜–‰Ï ÔÂß‚ ∫Â‰˘Ó ˙ÈÂÚ·ˆ ‰Ó‚Â„ ‰‰ ±≥π
Æ˙ÙÁ˘ „‚ ‰ÙÂ¯˙ ˙Á˙ÙÓ˘ ˙ÈÓÂ‡Ï–·¯ ˙ÂÙÂ¯˙ ˙¯·Á ¯‡˙Ó ¨®Constant Gardner
·¯ÚÓ‰ ˙ÂÈ„Ó· ˘ÂÓÈ˘Ï ‰¯˘Â‡ ‡Ï ‰ÙÂ¯˙‰ Ï˘ ˙ÓÈÈ˜‰ ‰Ò¯‚‰Â ¨ÌÏ˘Â‰ Ì¯Ë ÁÂ˙ÈÙ‰
‰ÙÂ¯˙‰ ˙‡ ˙˜ÂÂ˘Ó ‰¯·Á‰ ¨¯ÂÙÈÒ‰ ÈÙ–ÏÚ ¨˙‡Ê–ÏÎ· Æ‰· ˙ÂÓÈÈ˜‰ ˙ÂÎÒ‰ ÌÂ˘Ó
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˙‡ ÒÂ¯„Ï ˜ÊÁÏ ¯˘Ù‡Ó‰ ¨ÈËÒÈÈÂÂ¯„‰ ‰ÈÈÙÂ‡ ÏÚ ÌÈÚÈ·ˆÓ ˜Â˘‰ ˙ÏÎÏÎ ˙‡ ÌÈ¯˜·Ó‰
˙˘¯„ ÔÎ‡ — ˜Â˘ Ï˘Î ÌÈÈ˜ ¯˘‡Î — ÌÈÓÈ‡˙Ó‰ ÌÈ¯˜Ó· ÈÎ ÌÈ·È˘Ó Ì‰È„‚˙Ó Æ˘ÏÁ‰
·Â˘Á ‡˘Â· Ô‡Î ÔÂ„Ï È˙ÂÂÎ· ÔÈ‡ Æ˘ÏÁ‰ ˙Â˜ÂˆÓÏ ‰ÚÓ Ô˙È˙˘ ˙È·ÈËÓ¯Â ˙Â·¯Ú˙‰
È˘È‡‰ ÈÂÙˆÓ ˙‡ È˙˜¯ÈÓ˘ È„ ÆÈÂˆ¯‰ Â„Â˜ÈÓÓ ÔÂÈ„‰ ˙‡ ËÈÒ‰Ï ÏÂÏÚ ‡Â‰ ÔÎ˘ ‰Ê „Â‡Ó

Æ‡˘Â‰ Ï˘ ÈÏÏÎ ¯ÂÎÊ‡·

‰ÈˆÏÂ‚¯ ˙ÂÚˆÓ‡· ÏÚ‰–„ÚÈ ÔÂÊÈ‡ ∫Ê ˜¯Ù

‰È‰˙ ‰¯·Á‰ ˙ÏÂÚÙ ÈÎ ÁÈË·‰Ï ˜Â˘‰Â ‰ÊÂÁ‰ Ï˘ Ì˙ÏÂÎÈ ˙„ÈÓÏ ¯˘‡· ˙Â˜ÂÏÁ ˙ÂÚ„‰
ÌÈÚ·˘ÂÓ‰ ÌÈ„‚˙Ó‰ ÏÏÂÎ — ÌÈ„ÂÓ ÏÎ‰ ÈÂ¯˜Ú‰ ¯Â˘ÈÓ· ¨ÌÈÙ ÏÎ ÏÚ Æ„ÈÓ˙ ‰ÏÈÚÈ
˙ÂÁÂÎÂ ‰ÊÂÁ‰ Ï˘ Ì„È ‰¯ˆ˜ Ì‰·˘ ÌÈ·ˆÓ ÌÈÓÈÈ˜ Ì‡ ÈÎ — ¯ÁÒÓ‰ ÈÈÁ Ï˘ ‰ÈˆÏÂ‚¯Ï
¯·ÚÏ ‰¯·Á‰ Ï˘ ‰˙ÏÂÚÙ ˙ÈÈÁ‰ Ì˘Ï ˜˜ÂÁÓ‰ Ï˘ ˙Â·¯Ú˙‰ ˙˘¯„ ¨ÚÈ˘Â‰ÏÓ ˜Â˘‰
Ï˘ ‰¯˜Ó· ÂÓÎ ¨‰ÊÂÁ· „ˆ ÂÈ‡˘ ÈÓ Ï‡ ˙ÂÈÂÏÚ ˙ˆÁ‰ ¨Ï˘ÓÏ Æ˙ÂÏÈÚÈ Ï˘ ˘˜Â·Ó‰ „ÚÈ‰
‰¯·Á È„È–ÏÚ ¯ˆÂÓ Ï˘ ÌÈÎ¯ˆ· ‰ÚÈ‚Ù Â‡ ¨‰·È·Ò‰ ˙‡ ˙Ó‰ÊÓ‰ ˙È˙ÈÈ˘Ú˙ ‰¯·Á
˙ÈÂ¯ËÙ ˙Â·¯Ú˙‰ ÌÈ˜È„ˆÓ‰ ¨ÌÈÈÒÏ˜ ¢˜Â˘ ÈÏ˘Î¢Î ˙Â¯ÎÂÓ ¨ÈËÒÈÏÂÙÂÂÓ ÁÂÎ· ‰˜ÈÊÁÓ‰
‰È‡ ÍÎÏ ‰˜„ˆ‰‰ ¨‰Ê ÌÚ Æ¯ÂÒ‡‰Â ¯˙ÂÓ‰ ˙‡ ˙Ú·Â˜‰ ‰ÈˆÏÂ‚¯ ˙ÂÚˆÓ‡· ˜˜ÂÁÓ‰ Ï˘
ÔÈÓ‡‰Ï ‰·ÈÒ ˘È Ì‡ ˜¯ ˜Â˘ Ï˘ÎÏ ˙Ù„ÚÂÓ‰ ‰ÙÂ¯˙‰ ‡È‰ ‰ÈˆÏÂ‚¯ ∫˙ÈËÓÂËÂ‡

Æ˜Â˘·˘ ÌÈÈ˙Â¯Á˙‰ ˙ÂÁÂÎ‰ ÏÚÂ ÌÓˆÚ ÌÈ„„ˆ‰ ÏÚ „ÚÈ‰ ˙‚˘‰· ÔÂ¯˙È ˘È ¯ÂËÏÂ‚¯Ï˘
ÆÔÂ„È‰ ¯˘˜‰· ‰Ê ÈÏÏÎ ÔÂÚÈË Ï˘ ÂÓÂ˘ÈÈ ˙‡ ˙ÚÎ ÔÁ·‡

˙ÈÏÏÎ ‰ÈˆÏÂ‚¯ ÏÚ ÍÓÒ‰ ÔÂÚÈË‰ Æ±

ÔÈ·˘ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ ˙‡ ¯È„ÒÓ‰ È·ÈËÓ¯Â‰ ÏÂÏÎÓ· „Á‡ Ë¯Ù ˜¯ ÌÈ‰ ˙Â¯·Á‰ ÈÈ„
˙ÓÈÈ˜ Æ˙„˜Ù˙Ó ‰¯·Á‰ ‰·˘ ‰·È·Ò‰ ˙‡Â ‰¯·Á‰ ÔÈ·Ï ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ

                                            

‰ÙÂ¯˙‰ ‰ÙÂ˙ Ì¯Ë· ÔÂÈÒÈ–ÈÙ˘ ‰˘ÚÓÏ ÌÈ˘Ó˘Ó ÌÈ¯ÂÁ˘‰˘ ÍÎ ¨‰˜È¯Ù‡ È·Á¯·
— ¢‰˘ÁÎ‰ ·˙Î¢· ¯ÙÒ‰ ˙‡ ÌÈÈÒÓ ¯ÙÂÒ‰ Æ˙ÂÁ˙ÂÙÓ ˙ÂÈ„Ó Ï˘ ÌÈ˜ÂÂ˘· ‰ÎÈ¯ˆÏ
Æ¢ÍÎÓ ÚÂ¯‚ Â‡¢ ËÙ˘Ó‰–È˙·· ÂÈÈÁ ˙È¯‡˘ ˙‡ ˙ÂÏ·Ï ‡Ï ÂÏ ¯˘Ù‡È˘ — ÈÂÈ„· ¯ÂÙÈÒ‰
ÈÎ·· ÈÚÒÓ È„Î ÍÂ˙ ∫˙‡Ê ÌÎÏ ¯ÓÂÏ ÏÂÎÈ È‡ Ï·‡¢ ∫ÛÈÒÂÓÂ ¨˜Ù‡˙Ó ‡Â‰ ÔÈ‡ Í‡
‰Î¯· ˙¯‚È‡Î ÌÓÚ˘Ó È¯ÂÙÈÒ ¨˙Â‡ÈˆÓÏ ‰‡ÂÂ˘‰· ÈÎ ˙Ú„Ï È˙„ÓÏ ˙ÂÙÂ¯˙‰ Ï‚Âß‚
È˙Ú„Ï ˘È Æ¥≤∑ ®≤∞∞± ¨˙Ó‚¯˙Ó ÒÓ Ú·˘ ˙·© „ÈÓ˙Ó‰ Ô‚‰ ¨‰¯‡˜–‰Ï ÔÂß‚ Â‡¯ ¢ÆÌÈ‚ÁÏ
ÈÂÈ„· ¯Â‡È˙ ÏÚ ÂÏ˘ ‰ÓÈ˘¯Ó‰ ˙ÈÓÂ‡Ï–ÔÈ·‰ ‰¯ÈÈ¯˜‰ ˙‡ ‰·˘ ¯ÙÂÒ‰˘ ‰„·ÂÚ· ÔÈÈÚ
Ï˘ Úˆ·‰ ˙ÂÂ‡˙¢· Â¯ÂÙÈÒ ˙‡ „˜ÓÏ ¨ÂÊ Ï˘ ‰˙Â‚‚ÂÙ˙‰ ¯Á‡Ï ¨¯Á· ¨‰¯˜‰ ‰ÓÁÏÓ‰ Ï˘

Æ®¥≤π ßÓÚ· ,Ì˘© ¢ÌÈÏÂ„‚‰ ÌÈ„È‚‡˙‰
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ÌÈÁÓ˙Ó ˙Â¯·Á‰ ÈÈ„ ∫È˜ÂÁ‰ ÒÙÈÒÙ‰ È˜ÏÁ ¯‡˘ ÔÈ·Ï ˙Â¯·Á‰ ÈÈ„ ÔÈ· ¢‰„Â·Ú ˙˜ÂÏÁ¢
ÌÈÒ¯ËÈ‡ ÏÚ ‰‚‰· ÌÈÁÓ˙Ó ÌÈ¯Á‡ ÌÈ˜ÂÁ ÂÏÈ‡Â ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ‰‚‰·

ÆÌÈ¯Á‡ ÌÈ˜Á˘ Ï˘
¯˘ÂÚ Ï˘ ˙È˙ËÈ˘ ‰¯·Ú‰ ˙˘Á¯˙Ó ˙ÂÈÂÚ ˙ÂÈÂËÏ˙˘‰ ·˜Ú ÈÎ ¯·˙ÒÓ Ì‡ ¨Ï˘ÓÏ
ÌÈ‡ ‰„Â·Ú‰ È˜Â˘Â ‰„Â·Ú‰ ÈÊÂÁ˘ Í¯„· ¨˙ÂÈÓ‰ ÈÏÚ· ¯Â·Èˆ Ï‡ ÌÈ„·ÂÚ‰ ¯Â·ÈˆÓ
˙¯‚ÒÓ· ¨Ï˘ÓÏ© ‰¯È˘È ‰˜È˜Á ˙ÂÚˆÓ‡· ÂÊ ‰ÚÙÂ˙· ÏÙËÏ ˘È ¨‰ÚÓ ‰Ï ˙˙Ï ÌÈÏ‚ÂÒÓ
˙ÂÙÂÓÓ ˙Â˘ÈÎ¯Ó ‰‡ˆÂ˙Î Ì‡ ¨˙ÙÒÂ ‰Ó‚Â„ ÆÌÈ„·ÂÚ‰ ˙ÂÈÂÎÊ ÏÚ Ô‚˙ ¯˘‡ ®‰„Â·Ú ÈÈ„
¨˜ÙÒÓ ÂÈ‡ È˜Â˘‰Â ÈÊÂÁ‰ ‰ÚÓ‰Â ¨˙ÂÈÓ‰ ÈÏÚ· Ï‡ ÌÈ˘Â‰Ó È˙ËÈ˘ ÔÙÂ‡· ¯˘ÂÚ ¯·ÚÂÓ
˙ÂÈ·¯Ó ·ÂÁ ˙ÂÓ¯ ¨Ï˘ÓÏ ¨Ú·˜˙ ¯˘‡ ‰˜È˜Á È„È–ÏÚ ÂÊ ‰ÏÈÚÈ–‡Ï ˙Â˘Á¯˙‰ ÚÂÓÏ ˘È
˙Â¯È˘ Ï˘ ÔÎ¯ˆÂ ˜ÙÒ ÔÈ· ‰ÂÂ˘–‡Ï ˙ÂÁÂÎ ÔÊ‡Ó Ì‡ ¨‰ÓÂ„ ÔÙÂ‡· ÆÌÈÂ˘‰ ÌÈÙÚ· ˙Â¯·ÁÏ
¨˜Â˘‰Â ‰ÊÂÁ‰ ˙ÂÚˆÓ‡· ÂÓˆÚ ÏÚ Ô‚‰Ï ÔÎ¯ˆ‰ Ï˘ ˙ÈË¯Â‡È˙‰ ˙ÏÂÎÈ‰ ˙‡ ÔÎÂ˙Ó ¯˜ÚÓ
ÆÌÈÈ˙˜È˜Á ÌÈÚˆÓ‡· ˘¯„‰ ˙‡ Ô˜˙ÏÂ ‰¯Â˜‰ È·ÂÚÏ ÒÎÈ‰Ï ‰·ÂÁ‰ ˙ÏËÂÓ ˙ÒÎ‰ ÏÚ
¨˙˜˙Ó‰ ‰Ó¯Â‰ „ˆ· Æ˙ÂÂe‚Ó ˙Â¯Âˆ ˘Â·ÏÏ ÏÂÎÈ È¯ÂËÏÂ‚¯‰ ÔÂ¯˙Ù‰ ¨„ÂÚÂ ˙‡Ê
Ï˘ ‰ˆÁ‰ ÚÂÓÏ Ì˙ÈÏÎ˙ ÏÎ˘ ‰˜˙‰Â ÁÂ˜ÈÙ ˙ÂÎÓÒ ÈÏÚ· ˙Â„ÒÂÓ ÌÈ˜Ó Ì‚ ˜˜ÂÁÓ‰
ÏÚ Ô‚‰Ï Í¯Ú–˙Â¯ÈÈÏ ˙Â˘¯‰ Ï˘ ‰„È˜Ù˙Ó˘ Ì˘Î ¨Ï˘ÓÏ ¨ÍÎ Æ˙ÂÏÈÚÈ· ‰ÚÈ‚ÙÂ ˙ÂÈÂÏÚ
ÁÂËÈ·‰Â ÔÂ‰‰ È˜Â˘ ÏÚÂ ÌÈ˜·‰ ÏÚ ÌÈÁ˜ÙÓ‰ Ì‚ ÍÎ ¨˙ÂÈ¯Â·Èˆ ˙Â¯·Á· ˙ÂÈÓ‰ ÈÏÚ·
ÔÂÎÓ ¨‰ÓÂ„ Á¯Â‡· ÆÌÈÏÂ„‚‰ ÌÈÈÒÈÙ‰ ˙Â„ÒÂÓ‰ Ï˘ ÌÈÎ¯ˆ‰ ¯Â·Èˆ ÏÚ Ô‚‰Ï ÌÈ¯ÂÓ‡
‰¯ÈÓ˘–È·ÏÎ ÌÏÂÎ ÌÈ‰ ÌÈ¯Á‡Â ˙ÂÎ¯ˆÏ ‰ˆÚÂÓ ¨ÌÈÈ˜ÒÚ ÌÈÏ·‚‰Ï ˙Â˘¯ ¨ÌÈ˜˙
È„È–ÏÚ ÛÈ„Ú È¯ÁÒÓ ÁÂÎ Ï˘ ‰Ú¯Ï ÏÂˆÈ ÚÂÓÏ ˙Ó–ÏÚ „ÈÓÚÓ ÈË¯˜ÂÓ„‰ ÍÈÏ‰‰˘

Æ˙ÂÈ˜ÒÚ ˙Â¯·Á
˙È¯ÂËÏÂ‚¯‰ ‰·È·Ò‰ ˙ÂÁ˙Ù˙‰ Ï˘ ‰È¯ÂËÒÈ‰‰ ¯Á‡ ‰Ê ¯˘˜‰· ·Â˜ÚÏ ÔÈÈÚÓ
È˙˘ ÔÈ· ‰˙ÈÈ‰ ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ‰ÈˆÏÂ‚¯‰ Ï˘ ˙·ˆÚÓ‰ ‰ÙÂ˜˙‰ ±¥∞Æ˙È¯·‰–˙Âˆ¯‡·
˙ÂÈ‚‰Â ˙ÂÏÈÚÈ ÁÈË·‰Ï ‰˙ÈÈ‰ Ê‡„ È˙˜È˜Á‰ ı¯Ù‰ Ï˘ ˙ÈÊÎ¯Ó‰ Â˙¯ËÓ ÆÌÏÂÚ‰–˙ÂÓÁÏÓ
¨Í¯Ú‰–˙Â¯ÈÈ È˜ÂÁ Â˜˜Á ‰ÙÂ˜˙ ‰˙Â‡· ÆÔÂ‰‰ ÈÏÚ· ÔÈ·Ï ‰¯·Á‰ ÔÈ·˘ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ·
Ô˙ÂÏÈÚÙ· ÌÈ˜·‰ ˙Â·¯ÂÚÓ ‰¯„ÒÂ‰ ¨‰ÚÙ˘‰‰–˙·¯ ®SEC© Í¯Ú–˙Â¯ÈÈÏ ˙Â˘¯‰ ‰Ó˜Â‰
ÔÈ·Ï ‰¯·Á‰ ÔÈ·˘ ÌÈÒÁÈ‰ ˙¯„Ò‰· Ê‡ Â˜ÒÚ ÌÈËÚÓ ÌÈÈÏ¯„Ù ÌÈ˜ÂÁ ˜¯ Æ„ÂÚÂ ˙Â¯·Á Ï˘
ÈÎ¯ˆ‰ Ò¯ËÈ‡‰ ÏÚ Ô‚‰Ï Â„ÚÂ˘ ÌÈ˜ÂÁ ÂËÏ· Ì‰ÈÈ·Â ¨‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘
¨¯¯ÂÚ˙‰˘ „Ú ÂÏ ¯·Ú ÛÏÁ ÌÏ˘ ¯Â„Ó ¯˙ÂÈ Æ®ÌÈÈ˜ÒÚ‰ ÌÈÏ·‚‰‰ È˜ÂÁ È„È–ÏÚ ¨Ï˘ÓÏ©
ÌÈ˜Á˘‰ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ‰‚‰· ÛÈ˜ÓÂ È˘ÓÓ È¯ÂËÏÂ‚¯ ÔÈÈÚ ¨ÌÈ˘È˘‰ ˙Â˘·
ÏÚ ±¥±¨ÌÈ„·ÂÚ ÏÚ Ô‚‰Ï Â„ÚÂ˘ ÌÈ·¯ ÌÈ˜ÂÁ Â˜˜Á Ê‡ Æ˙Â¯·Á Ï˘ Ô˙ÂÏÈÚÙ ÈÙÓ
ÈÓÎ ¨˙Â¯·Á Ï˘ Ô˙ÏÂÚÙÏ ¯˙ÂÈ ·Î¯ÂÓ‰ ÒÁÈ‰ ˙Â˘·‚˙‰ ±¥≥Æ‰·È·Ò‰ ÏÚÂ ±¥≤ÌÈÎ¯ˆ

                                            

Bradley, ∫Â‡¯ ¨ÌÈÂ˘‰ ÌÈ˜ÂÁ‰ Ï˘ ÌÈ¯ÂÎÊ‡ÏÂ ˙È¯ÂËÒÈ‰‰ ˙ÂÁ˙Ù˙‰· Ë¯ÂÙÓ ÔÂÈ„Ï ±¥∞
ÆSchipani, Sundaram & others, supra note 134, at pp. 24–29

ÆIbid, at notes 98–105 ±¥±
ÆIbid, at notes 106–116 ±¥≤
ÆIbid, at notes117–128 ±¥≥
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Ô˙ÓÂ–Ô‡˘Ó· ˙ÂÂ˘ ˙Â·ÂÁÏ Ô˙ÙÈÙÎ· ˜¯ ‡Ï ÈÂËÈ· È„ÈÏ ‡· ¨‰ÏÈ‰˜· Á¯Ê‡Î ˙Â„˜Ù˙Ó˘
˙Â‡¯Ï ËÙ˘Ó‰–È˙· ÂÏÁ‰ ÌÈÚ·˘‰ ˙Â˘· ∫˙ÂÈÂÎÊ ˙˜Ú‰· Ì‚ ‡Ï‡ ±¥¥¨ÌÏÂÚ‰ ¯‡˘ ÌÚ
ÌÈÂ˜È˙· ˙ÂÚÂ·˜‰ ‰Ï‡ ˙Ó‚Â„ ¨˙ÂÓÈÂÒÓ ˙ÂÈ˙˜ÂÁ ˙Â‚‰Ï È‡ÎÊ˘ ÈÚ·Ë ¢Ì„‡¢ ˙Â¯·Á·

 ±¥µÆ˙È‡˜È¯Ó‡‰ ‰˜ÂÁÏ È˘ÈÓÁ‰Â ÈÚÈ·¯‰ ¨ÔÂ˘‡¯‰
ÏÂÚÙÏ ˙Â¯·Á ÚÈ‰Ï Â˙¯ËÓ˘ ˙ÂÚÂ¯Ê–·¯ È·ÈËÓ¯Â ıÓ‡Ó Ï˘ ‡È‰ ˙¯ÈÈËˆÓ‰ ‰ÂÓ˙‰
˙‚ˆ‰ Í¯„Ó ÚÓ˙˘ÓÏ „Â‚È· Æ˙ÂÏÈÚÈ Ï˘ „ÚÈ‰ ˙‚˘‰Ï È¯˘Ù‡‰ ¯˙ÂÈ· ·Â¯˜‰ ·ˆÓ·
‰‚‰‰ „ˆ· ÆÌ„·Ï ÌÈÏÚÂÙ ÌÈ‡ ˙Â¯·Á‰ ÈÈ„ ¨‰Ê ¯Â·ÈÁ Ï˘ ÔÂ˘‡¯‰ Â˜ÏÁ· ‰ÈÚ·‰
‰ÈÈ¯ËÓ ÌÈÏ·˜Ó ÌÈ·¯ÂÚÓ‰ ¯‡˘ Ì‚ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡Ï ÌÈ˜ÈÚÓ Ì‰˘ ‰·Á¯‰
Û¯ˆ˙‰ Ï˘ ˙ÏÏÂÎ‰ ‰‡ˆÂ˙‰ ±¥∂ÆÌÈÂe‚ÓÂ ÌÈ·¯ ˙Â„ÒÂÓÓÂ ÌÈ¯„Ò‰Ó ˙·Î¯ÂÓ‰ ˙È·ÈËÓ¯Â
Û‡ ∫ÌÈÂ˘‰ ÌÈÒ¯ËÈ‡‰ ÔÈ· ¯È·Ò Ï˜˘Ó–ÈÂÂÈ˘ ‡È‰ ¨ÈË¯˜ÂÓ„‰ ÍÈÏ‰‰ ¯ˆÂ˙ ¨È·ÈËÓ¯Â‰
È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡‰ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡Â‰ ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ˘

 ±¥∑ÆÌÈ¯Á‡ ÌÈÈ„ È„È–ÏÚ Ì‚ ‡Ï‡ ¨˜Â˘‰ È„È–ÏÚÂ ‰ÊÂÁ‰ È„È–ÏÚ ˜¯ ‡Ï ÌÈ‚ÂÓ ˙ÂÓÂ˘˙‰

ÔÂÚÈË‰ ˙¯Â˜È· Æ≤

Ì‚ ˙ÈËÂÂÏ¯ ¨ÌÈÈ˜Â˘‰Â ÌÈÈÊÂÁ‰ ˙ÂÂ¯˙ÙÏ ÒÁÈ· ¨ÏÈÚÏ ‰ÚÓ˘Â‰˘ ˙¯Â˜È·‰˘ ÈÈÈÚ· ‰ÓÂ„
ÆÔ‡Î

ÌÈÒ¯ËÈ‡· ·ËÈ‰ ÏÙËÓ ÔÎ‡ ÏÏÂÎ‰ È¯ÂËÏÂ‚¯‰ Í¯ÚÓ‰ Ì‡ ∫‰˜„ˆ‰‰ ¯„Ú‰ ¨˙È˘‡¯
— ˙Â¯·Á‰ ÈÈ„ Ï˘ Ì˙ÏÂÚÙ ˙‡ „ÁÈÈÏ ‰˜„ˆ‰‰ ‰Ó ¯Â¯· ‡Ï ±¥∏¨‰¯·Á· ÌÈ˜Á˘‰ ÏÎ Ï˘

                                            

ÈÈ„˘ ÍÎ È„Î „Ú ÛÈ˜Ó ÂÈ‰ ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ Ï˘ ‰ÈˆÏÂ‚¯‰ ÍÈÏ‰˙ ÈÎ ÌÈ¯·ÂÒ‰ ˘È ±¥¥
"residual category –  what is left over after all the –Ï ‰˘ÚÓÏ ÂÎÙ‰ ÌÈÊÂÁ‰
'specialized' bodies of law have been added up..." Grant Gilmore The Death of

ÆContract (Columbus, 1974) 7

ÆBradley, Schipani, Sundaram & others, supra note 134, at notes 129–131 ∫Â‡¯ ±¥µ
"robbed contract ¨Ì‰È¯·„Ï Æ˙È˙¯Â˜È· ÔÈÚ· ÂÊ ‰·Á¯ ˙È¯ÂËÏÂ‚¯ ˙Â·¯ÂÚÓ ÌÈ‡Â¯‰ ˘È ±¥∂
[law] of its subject-matter, [such as] labor law, anti-trust law, insurance law,

business regulation, and social welfare legislation. The growth of theses

specialized bodies of public policy removed from 'contract' (in the sense of

abstract relationships) transactions and situations formerly governed by it..."

ÆLawrence M. Friedman Contract Law in America (Madison, 1965) 24

˙Â¯·Á‰ ÈÈ„ „ÂÚ· ¨˙ÈÏ¯„Ù ‰˜È˜Á È¯Ù ÌÈ‰ ˙È¯·‰–˙Âˆ¯‡· ÂÏÏ‰ ÌÈ¯„Ò‰‰Ó ÏÂ„‚ ˜ÏÁ ±¥∑
˙ÈÏ¯„Ù‰ ˙Â·¯ÂÚÓ‰ ˙‡ ·ÈÁ¯‰Ï ÚÈˆÓ Bebchuk ¨ÔÎ‡ ÆÌÈÈ˙È„Ó ÌÈ˜ÂÁ ¨Ô·ÂÓÎ ¨ÌÈ‰
∫Â‡¯ Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰ ÚÂÓÏ È„Î ¯˙È‰ ÔÈ· ¨˙Â¯·Á‰ ÈÈ„·
Lucian A. Bebchuk "Federalism and the Corporation: The Desirable Limits on

ÆState Competition in Corporate Law" 105 Harv. L. Rev. (1992) 1435, 1437

"This argument assumes that those other regimes robustly ∫˜ÙÒ ÍÎ· ÌÈÏÈËÓ‰ ˘È ±¥∏
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‡Ï Ì‡‰ ±¥πÆ˙ÂÈÓ‰ ÈÏÚ· ÏÚ ‰‚‰Ï ‡˜ÂÂ„ — ‰¯·Á‰ ˙ÈÏÎ˙ ¯·„· ‰ÚÈ·˜‰ Ì‚ ‰Ê ÏÏÎ·Â
Ï˘ ÌÈÒ¯ËÈ‡· ÏÙËÓ˘ ‰ÁÓ˙Ó‰Â ÈÏÏÎ‰ È·ÈËÓ¯Â‰ Í¯ÚÓÏ ‰ÓÂ„·˘ ¯˙ÂÈ ¯È·Ò ‰È‰
ÌÈÒ¯ËÈ‡· ÌÈÏÙËÓ˘ ÌÈ¯„Ò‰ ÏÏÂÎ ‰È‰ ÌÈ˜ÂÁ‰ ¯ÙÒ Ì‚ ÍÎ ¨ÌÈÎ¯ˆ‰Â ÌÈ˘Â‰ ¨ÌÈ„·ÂÚ‰
ÂÈ‰ ˙Â¯·Á‰ ÈÈ„ ÂÏÈ‡Â ¨®Í¯Ú–˙Â¯ÈÈ ÈÈ„Ï ¨Ï˘ÓÏ ¨‰ÓÂ„·© ÔÂ‰‰ ˙ÂÓÂ˘˙ È˜ÙÒ Ï˘
®˙ÂÈÓ‰ ÈÏÚ·Ó ÏÈ„·‰Ï© ‰ÓˆÚ ‰¯·Á‰ ˙„ÓÚ‰ ÍÂ˙ ‰¯·Á‰ Ï˘ ‰˙ÏÂÚÙ ˙¯„Ò‰· ÌÈ˜ÒÂÚ

ø·Ï‰–˙ÓÂ˘˙ „˜ÂÓ·
ÈÙÂ‡ Ô‰Ï ˘È˘ ˙ÂÓ¯Â ÌÈÚ·Â˜ ÌÈÂ˘‰ ‰ÈˆÏÂ‚¯‰ ÈÙÚ ∫È¯ÂÈ˘‰ ÔÂÎÈÒ‰ ¨˙È˘
‰¯ÂÙ˙‰ ÌÈ¯„Ò‰‰ ˙ÙÈÏÁ ±µ∞∫„ÈÁ‡ ÈÙÂ‡ Ì‚ ÏÏÎ–Í¯„· ˙Â‡˘Â ‰Ï‡ ˙ÂÓ¯Â ÆÈÏÈÁ˙ÎÏ
ÈÙÎ ¨‰Ê ˙ÓÂÚÏ ±µ±Æ‰˘ÈÓ‚–È˙Ï· ‰Ú·ËÓ ‡È‰Â ¨ÌÏÂÎ ÌÈ·ˆÓ‰ ÏÎ· ÏÙËÏ ‰¯ÂÓ‡ ˘‡¯Ó
˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙Â˘¯Ï ‰¯·Á‰ Ï˘ ‰·Ó‰Â ¯Ë˘Ó‰ ˙„ÓÚ‰ ±µ≤¨È˙È‡¯‰˘
ÌÚÓÏ ‰¯·Á‰ ˙ÂÁÂÎ ˙‡ ÏÈÚÙ‰Ï ÌÈ¯ÂÓ‡ ÌÈÏ‰Ó‰ Æ˙Â·È˘Á–·¯ ÔÂ¯˙È Ì‰Ï ‰˜ÈÚÓ
Ì‡ Æ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ ÏÚ ÔˆÁÂÓ ‰¯·Á‰ ˙ÏÂÚÙ·˘ È¯ÂÈ˘‰ ÔÂÎÈÒ‰ ¨ÂÈÈ‰„ Æ„·ÚÈ„·
¨®Â¯ÂÚÈ˘ Ï˘ ÈÂÊÈÁ· Â‡© ÔÂÎÈÒ‰ Ï˘ ˘‡¯Ó ÈÂÊÈÁ· ÌÈÏ˘Î ÌÈÂ˘‰ ÌÈÈ¯ÂËÏÂ‚¯‰ ÌÈ¯„Ò‰‰
‰·È·Ò‰ ˙ÂÎÈ‡ È˜ÂÁ Ì‡ ¨Ï˘ÓÏ ±µ≥ÆÂÈÙÓ ÔÂ‚˙‰Ï ÌÈÏÂÎÈ ÌÈ‡ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘
¨Ì‰ÊÏ ‰¯·ÁÏ ÌÏ˙˘È ÈÎ ¯˘Ù‡ ¨‰·È·Ò· ˙Ú‚ÂÙ˘ ‰¯·Á ÏÚ ÌÈÂÒÓ ¯ÂÚÈ˘· Ò˜ ÌÈÏÈËÓ
‰¯·Á‰˘ ˙Â¯·˙Ò‰· ˜ÂÁ· ÚÂ·˜‰ Ò˜‰ ¯ÂÚÈ˘ Ï˘ ‰ÏÙÎÓ‰˘ ‰Ï ¯¯·˙È Ì‡ ¨ÔÂ˙ ‰¯˜Ó·
‰‡ˆÂ˙Î ˜ÈÙ˙ ‡È‰˘ ÌÈÈÏÎÏÎ‰ ˙ÂÂ¯˙È‰ Ï˘ ÈÁÎÂ‰ ÈÂÂ˘‰Ó ‰Ë˜ Ú˘¯Â˙Â ÒÙ˙È˙
‰ÚÓ Ô˙Â ÂÈ‡ ÈÏÏÎ ˜ÂÁ˘ ¯¯·˙È Ì‰·˘ ÌÈ·ˆÓ‰ ÏÎ· ¨ÈÏÏÎ ÔÙÂ‡·Â ÆÌÂ‰ÈÊ‰ ˙¯ÈˆÈÓ
Úˆ·Ï ‰¯·Á‰ ÈÏ‰Ó ˙‡ ‰ÁÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ¨˙Â‡ÈˆÓ· ˙Â¯¯ÂÚ˙Ó‰ ˙ÂÈÚ·Ï ÌÏ˘ÂÓ
„·Ï·Â ¨˙ÈÙ¯ˆÓ ‰ÏÈÚÈ–‡Ï ‰ÏÂÚÙ Í¯„ ËÂ˜Ï ÂÏÈÙ‡Â ¨ÌÈ¯Á‡ Ï‡ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰

ÆÂ‡˘ÂÈ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯˘
                                            

and successfully address non-shareholder interests and are devoid of any

'accommodation' of shareholder interests. This is naive and at odds with

critiques of legislation as almost always representing compromises, not victory

for one group in one statutory regime and another group in another regime."

Lyman Johnson "New Approaches to Corporate Law" 50 Wash. & Lee L. Rev.

Æ(1993) 1713, 1718
ÆÏÈÚÏ ≤Â ˜¯Ù–˙˙ Â‡¯ ±¥π

ÌÈÁ˜ÙÓ˘ ˙Â„ÒÂÓ ˙ÂÚˆÓ‡· ˙È˘Ú ÌÈ·¯ÂÚÓ‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ‰‚‰‰˘ ÌÂ˜Ó ±µ∞
Ï˘ Â˙ÏÂÚÙ ÈÎ ÁÈ‰Ï ¯È·Ò ÌÏÂ‡ Æ˙ÎÎ¯˙Ó ÌÓÂ‡ ‰ÈÚ·‰ ¨˙Â˘Á¯˙‰‰ ÏÚ ˙Ó‡–ÔÓÊ·
˙„Ó˙Ó‰ ˙ÈÓÈ„‰ ‰‚‰Ï ˙ÈÒÁÈ ‰˙ÂÁ ‰‚‰ ·È˙ ‰¯·ÁÏ ÈÂˆÈÁ „ÒÂÓ ˙ÂÚˆÓ‡· ÁÂ˜ÈÙ

Æ‰¯·Á‰ Ï˘ ˙ÂËÏÁ‰‰ ˙Ï·˜ ÍÈÏ‰˙ ÍÂ˙ Ï‡ ˙È·ÂÓ‰ ˙ÂÈÓ‰ ÈÏÚ· ÏÚ
ÆMcDaniel, supra note 38, at p. 157 ∫Â‡¯ ±µ±

ÆÏÈÚÏ ≥‰ ˜¯Ù–˙˙ Â‡¯ ±µ≤
È˜ÙÒ ÏÚ ˙ÂÈÂÏÚ Ï˘ ‰ˆÁ‰Ï ˙ÂÈÂ¯˘Ù‡‰Ó ˜ÏÁ ÈÂÊÈÁ· Ï˘Î ÈÊÂÁ‰ ÔÂ¯˙Ù‰˘ Ì˘Î ¨ÔÎ‡ ±µ≥
ÔÂ¯˙Ù‰ Ì‚ ÍÎ ¨ÌÈÂÓ˘‰ ˙Â˘ Ï˘ ˙ÂÈÂÚ‰ ˙ÂÈÂËÏ˙˘‰‰ Ï‚Ó ‰‡ˆÂ˙Î ÌÈÂ˘‰ ˙ÂÓÂ˘˙‰

Æ‡È‰‰ ˙Ú· ˙ÂÓÂ˘˙‰ È˜ÙÒÏ „ÓÚ ‡Ï È¯ÂËÏÂ‚¯‰
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ÈÈ„˘ ‰‚‰‰ ÈÙÂ‡Ó ‰Â˘ ÌÈÏ·˜Ó ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘˘ ‰‚‰‰ ÈÙÂ‡ ¨˙È˘ÈÏ˘
‰È‡ ˙ÈÏÏÎ‰ ˙È¯ÂËÏÂ‚¯‰ ‰‚‰‰ ∫˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡Ï ÌÈ˜ÈÚÓ ˙Â¯·Á‰
Ì‡˘ ¨‰„Â·Ú‰ È˜ÂÁ ÈÙ–ÏÚ ÂÈ˙ÂÈÂÎÊ ˙‡ ˘Â¯„Ï ¨Ï˘ÓÏ ¨„·ÂÚ‰ ÏÚ ÆÈËÓÂËÂ‡ ÔÙÂ‡· ˙ÏÚÙÂÓ
‰¯·Á‰ „‚ ÈËÙ˘Ó ÍÈÏ‰ ÌÂÊÈÏ ÂÈÏÚ ¨˙Â„‚˙‰· Ï˜˙ ‡Â‰ Ì‡ ÆÔ‰Ó ‰‰ÈÈ ‡Ï ÔÎ ‡Ï
‰‚‰‰ ¨‰Ê ˙ÓÂÚÏ ÆÍÈÏ‰‰ ˙ÂÏÚ ˙‡ ÂÒÈÎÓ ÌÏ˘ÏÂ ¨ÂÈ˙ÂÈÂÎÊ ˘ÂÓÈÓ ˙‡ ÛÂÎ‡Ï ‰¯ËÓ·
˙ÓÈ‡ ÏÎ ÈËÂÙÒ ÔÙÂ‡· ÏÂÚÙÏ ‰¯ÂÓ‡ ˙ÂÈÓ‰ ÈÏÚ·Ï ˙˜ÙÒÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰˘
‰¯·Á‰ ÏÚ ˙ÏËÂÓ ÌÈÏ‰Ó‰ Ï˘ Ì˙ÏÂÚÙ ˙ÂÏÚ Æ‰¯·Á‰ ˙ÂÈÂÎÓÒ ˙‡ ÌÈÏÈÚÙÓ ÌÈÏ‰Ó‰˘
Ï˘ ÌÈÈ¯ÂÈ˘‰ „ÒÙ‰ÏÂ ÁÂÂ¯Ï Ô·ÂÓÎ ÌÈ˘È‚¯ Ì‰˘ Û‡ ¨˙ÂÈÓ‰ ÈÏÚ· ÏÚ ‡ÏÂ© ‰ÓˆÚ
˙‚‰ Â·˘ ·ˆÓ ˙¯ˆÂÈ ˙Â¯·Á‰ ÈÈ„ ÔÈ·Ï ÈÏÏÎ‰ ˜ÂÁ‰ ÔÈ· ¢‰„Â·Ú‰ ˙˜ÂÏÁ¢ Æ®‰¯·Á‰
ÂÏÈ‡Â ¨‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ˙„‚ÂÎ ˙ÒÙ˙ ˙ÂÓÂ˘˙‰ È˜ÙÒ ¯‡˘ Ï˘ ÌÈÒ¯ËÈ‡‰

Æ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ˙˘ÓÓÓÎ ˙ÒÙ˙ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‚‰

˙ÈÏÎÏÎ‰ ˙ÂÏÈÚÈ· Ú‚ÂÙ ÏÚ‰–„ÚÈ — ÌÂÎÈÒ ∫Á ˜¯Ù

Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡˘‰ ‡Â‰ Ï·Â˜Ó‰ ËÙ˘Ó· ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ
‰¯Â˘ È˙˘¯Ù Æ˙Â¯·Á Ï˘ ÏÈÚÈ „Â˜Ù˙ ÌÂ„È˜Ï ÏÚ‰–„ÚÈ Ï˘ Â˙Ó‡˙‰ ˙‡ È˙Á· ‰Ê ¯Ó‡Ó·
ÏÂ‰ÈÏ Á˙Ù ˙Á˙ÂÙ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙Ù„Ú‰ ¨˙È˘‡¯ ∫˙Â‚˘‰ Ï˘ ‰ÎÂ¯‡
ÌÈÁÂÂ¯‰ ˙‡˘‰ ¨˙È˘ Æ‰¯·Á‰ Ï˘ ˙ÂÓÂ˘˙‰ È˜ÙÒ — ÌÈ·¯ÂÚÓ‰ ¯‡˘ Ï‡ ˙ÂÈÂÏÚ ÔÈˆÁÓ˘
˙ÂÈ˘È‡Î ‰¯·Á‰ Ï˘ ÌÈÈÓˆÚ‰ ÌÈÒ¯ËÈ‡Ï ‰¯È˙Ò· ÌÈ˙ÈÚÏ ˙„ÓÂÚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘
„Â‚È ¯¯ÂÚ˙Ó Ì‰·˘ ÌÈ·ˆÓ‰ Ï˘ Ì˙Â·È˘ÁÂ ÌÂÂÈ‚ ¨Ì˙ÂÁÈÎ˘ ÆÌÈÏÚ· ˙¯ÒÁ ˙„¯Ù
˙ÂÂˆÓ· ‰¯·Á‰ Ï˘ ‰˙·ÂË ˙‡ ÂÁÊÈ ‰¯·Á· ‰¯˘Ó‰–È‡˘Â˘ ˘˘Á‰ ˙‡ ÌÈˆÚÓ ‰Ê ÌÈÈÈÚ
˙‡ ÌÈÏ·˜Ó Â‡ ÔÈ‡ ¨˙È˘ÈÏ˘ ÆÌÈÚÈ˜˘Ó‰ ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï Ì˙Â‡ ‰ÁÓ‰ ÏÚ‰–„ÚÈ
¨‰¯Â¯· ¨‰„Á ‰„ÈÓ–˙Ó‡ ÏÚ ˙ÒÒÂ·Ó ‡È‰ ÈÎ ˙Ò¯Â‚‰ ¨˙‚‰Â‰ ˙ÈÏÎ˙Ï ˙ÁÂÂ¯‰ ‰˜„ˆ‰‰
‰¯·Á· ‰¯˘Ó‰–È‡˘Â ÏÚ ‰ÏÈËÓ ˙‚‰Â‰ ˙ÈÏÎ˙‰ ¨‡·¯„‡ ÆÁÂ˜ÈÙÏ ˙˙ÈÂ ÌÂ˘ÈÈ–˙·
‰·ÈˆÓ ‡È‰ ÆÌÈÂ˘ ÌÈÚÈ˜˘Ó Ï˘ ¨ÌÈ¯˙ÂÒ Û‡ ÌÈ˙ÈÚÏÂ ¨ÌÈÂ˘ ÌÈÒ¯ËÈ‡ ÌÂ„È˜Ï ÏÂÚÙÏ
¨Ì˙ÏÂÚÙ ˙¯˜·· ˘ÓÓ Ï˘ ÌÈÈ˘˜ ÌÈ¯¯ÂÚ˙Ó ÍÎ ·˜Ú Æ˙ÂÈÂÓ‡ ÈÂ·È¯ Ï˘ ·ˆÓ· Ì˙Â‡

 ±µ¥Æ‰¯ÂÓÁ ‚Èˆ ˙ÈÈÚ· ˙¯¯ÂÚ˙ÓÂ

                                            

‡Ï ÆÌÈÂ˘ ÌÈÚˆÓ‡· ‰Ï‡ ˙ÂÈÚ·Ó ˜ÏÁ ÌÚ „„ÂÓ˙‰Ï ÌÈÒÓ ˙Â¯·Á‰ ÈÈ„ ÈÎ ÔÈÈˆÏ ÈÂ‡¯ ±µ¥
˙ÈÊÎ¯Ó ‰„·ÂÚÏ ·Ï‰–˙ÓÂ˘˙ ˙‡ ·Ò‰Ï ÌÈÈÈÂÚÓ Â‡˘ ÌÂ˘Ó ‰Ï‡ ˙ÂÂÈÒ Ô‡Î ‰Ó
˙ÂÏÈÚÈ Ï˘ ˙Â‡¯–˙„Â˜Ó ÈÂ˜Ï Ï·Â˜Ó‰ ËÙ˘Ó· ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ÏÚ‰–„ÚÈ — ˙Á‡
‰Ù„Ú‰‰ ÏÏÎ ˙‡ ¨ÏÚ‰–„ÚÈ ˙‡ ÏÏÂÎ‰ — ˙Â¯·Á‰ ÈÈ„ Ï˘ ÈÏÏÎ‰ ÍÏ‰Ó‰ ¨ÔÎ‡ Æ˙ÈÏÎÏÎ
„Ó‚Ó — ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ¢˘ÂÎ¯¢Î ‰¯·Á‰ Ï˘ ‰ÁÈÎ˘‰ ‰ÈÈ‡¯‰ ˙‡Â ˙ÂÈÓ‰ ÈÏÚ· Ï˘
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Ì¯‚È‰Ï ˙Â¯ÂÓ‡˘ ˙ÂÈ·ËÈÓ–˙˙‰ ˙Â‡ˆÂ˙‰˘ ¯˘Ù‡ È¯‰˘ ¨È„ ÔÈ‡ ‰Ï‡ ˙Â˜ÒÓ·
˙ÂÚÓ ¨ÏÈÚÏ ÂÓ˘ ‰È˙ÂÂ¯ÒÁ Ï˘· ¨Ï·Â˜Ó‰ ËÙ˘Ó· ˙‚‰Â‰ ‰¯ËÓ‰–˙ÈÈˆ˜ÂÙ È„È–ÏÚ
ÂÈÈ‰ ¨‰È‰ ÍÎ ÂÏÈ‡ ÆÌÈÈÏÏÎ ÌÈÈ·ÈËÓ¯ÂÂ ÌÈÈ˜Â˘ ¨ÌÈÈÊÂÁ — ÌÈÂ˘ ÌÈÂ‚Ó È„È–ÏÚ ÏÚÂÙ·
¯Ù˘Ó ÏÚ–„ÚÈÎ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ‰˘È¯„‰ ˙‡ ¯È˘Î‰Ï ÌÈÏÂÎÈ
ÂÎ¯Ú ¯·„· ÌÈÈ˙Â‰Ó ˙Â˜ÙÒ ¯¯ÂÚ ¯Ó‡Ó‰ Ï˘ È˘‰ ˜ÏÁ· È˙Î¯Ú˘ ÔÂÈ„‰ ÌÏÂ‡ Æ˙ÂÏÈÚÈ
Ô‚‰Ï ÏÂÎÈ ¨‰¯Â‡ÎÏ ÈÓÂÂËÂ‡‰ ¨‰ÓÂ˘˙‰ ˜ÙÒ Ì‡‰ ∫¯·ËˆÓ‰ ˘ÏÂ˘Ó‰ ÔÂ¯˙Ù‰ Ï˘ È˘ÚÓ‰
˙ÂÁÂÎ Ì‡‰ ø‰˘ÚÓÏ Ì‚ ‡Ï‡ ‰ÎÏ‰Ï ˜¯ ‡Ï ‰¯·Á‰ ÌÚ Â˙ÓÂ–Â‡˘Ó· ÂÏ˘ ÌÈÒ¯ËÈ‡‰ ÏÚ
— ÈÏÏÎ‰ ˜ÂÁ‰ Ì‡‰ øÌ˙ÏÂÚÙ· ÌÈÏÈÚÈ ÔÎ‡ ¨ÌÈÒ¯Ó ˙ÂÁÂÎ ‰¯Â‡ÎÏ ÌÈÏÈÚÙÓ‰ ¨˜Â˘‰
ÏÈÚÈ ‰È‰È ‰¯·Á‰ ˙ÂÁÂÎ· ˘ÂÓÈ˘‰˘ ¨¢ÏÎ ˙Ú„ÂÈ¢ ‰„ÓÚÓ ¨ÁÈË·‰Ï ‰¯Â‡ÎÏ „ÚÂ˘
˙Â‡ÈˆÓ· ÈÁ ˜ÒÚ Ï˘ ˙Î˘Ó˙Ó ˙ÂÏÈÚÙ È¯ÂÈ¯Ù–‡ ÔÙÂ‡· ¯È„Ò‰Ï Ï‚ÂÒÓ ÔÎ‡ — „ÈÓ˙
ÈÂÂ˜Ó „Á‡ ÏÎ· ˙Âˆ¯Ù ‰Ï‚Ó ÌÈ·Â˘Á ÌÈÂÚÈË Ï˘ ‰¯Â˘ ¨È˙È‡¯‰˘ ÈÙÎ ø˙ÂÎÂÙ‰˙–˙·¯

ÆÌÈ¯ÂÓ‡‰ ‰‚‰‰
‰ÏÈËÓÂ ¨˙ÈÊÂÁ‰ ˙Ú˜Ù· „Á‡ „ˆ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ˙˘„˜Ó ˙‚‰Â‰ ˙ÈÏÎ˙‰ ∫˙Á‡·
‡Ï˘ ‰Ê — È¯ÂÈ˘‰ ÔÂÎÈÒ· ˙ÂÎÂ¯Î‰ ˙ÂÈÂÏÚ‰ ˙‡ ¨È˙ËÈ˘Â ÚÂ·˜ ÔÙÂ‡· ¨¯‡˘‰ ÏÎ ÏÚ
ÌÏÂÚ· ÆÏÈÚÈ ÔÙÂ‡· Â˙Âˆ˜‰Ï ÌÈÁÈÏˆÓ ÌÈ‡ ÌÈ˜ÂÂ˘‰ ¯˘‡Â ÌÈ˜ÂÁ·Â ÌÈÊÂÁ· ¯„ÒÂ‰
ÌÈ˙˘Ó‰ ÈÂ·È¯ ‡Â‰ ÂÏ˘ ÈÊÎ¯Ó‰ ÚÂ·˜‰ ÔÈÈÙ‡Ó‰˘ — ˙Á‡Â ÌÈ¯˘Ú‰ ‰‡Ó‰ Ï˘ ÈÏÎÏÎ‰
˙È„„ˆ–„Á ‰‡ˆ˜‰ — ÌÈÂÎÈÒÂ ÌÈÈÂÎÈÒ Ï˘ ˙ÏÎ˘ÂÓ ‰Î¯Ú‰Â ÈÂÊÈÁ ÌÈ˘˜Ó‰ ÌÈÈÓÈ„‰
È˙ËÈ˘ ÔÙÂ‡· ˙Ú‚ÂÙ ¨˙‚‰Â‰ ˙ÈÏÎ˙· ÚÂ·˜Î ¨È¯ÂÈ˘‰ ÔÂÎÈÒ‰ Ï˘ ˘‡¯Ó ‰ÚÂ·˜Â
‡È‰ ÔÎÏÂ ¨‰ÓˆÚ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡·Â ˙ÂÈÓ ÈÏÚ· ÌÈ‡˘ ‰Ï‡ Ï˘ ÌÈÒ¯ËÈ‡·
˙˘¯„˘ ¯Â·Ò È‰ ‰Ê ÁÂ˙È ÒÈÒ· ÏÚ Æ˙ÈÏÎÏÎ ˙ÂÏÈÚÈ Ï˘ ˙Â‡¯–˙„Â˜Ó ˙È·ËÈÓ–˙˙
ÈÂÈ˘‰ Ï˘ ÂÎÂ˙ ˙‡ Æ˙È˜ÒÚ‰ ‰¯·Á‰ ˙ÈÏÎ˙Ï ¯˘‡· ÌÓˆÚ ˙Â¯·Á‰ ÈÈ„· ‰Ó¯ÂÙ¯

Æ„¯Ù ¯Â·ÈÁ· ‚Èˆ‡ ˘¯„‰

˜ÏÁÏ ÌÈÈ˙„Â˜ ÌÈÚÓ ˙˙Ï ÌÈÒÓ‰ ˙Â¯·Á‰ ÈÈ„· ÌÈÂ˘‰ ÌÈË¯Ù‰ Ï˘ ÌÎ¯Ú ˙‡
ÆÌÈÏ˘Î‰Ó

                                            




