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The Interdisciplinary Center, Herzliya

Disciplinary File No. 38/2008
In the Matter of Student A (hereinafter: Respondent 1) and Student B (hereinafter: Respondent 2)

December 22, 2008
Decision

This case is different from all other cases as detailed below.

A. Introduction

1.

The Respondents are students who completed their second year of studies at the School of
Business Education at the Interdisciplinary Center. They have been accused of offenses under
clauses 2(a), 2(b), 2(d), 2(e), 2(f), 2(k) and 2(q) of the Disciplinary Code (hereinafter: "The
Disciplinary Code"). After checking their homework assignment they submitted in the course
"Introduction to Econometrics" (hereinafter: '"the Paper" and/or ''the course" according to its
context), the Honorable Lecturer, Dr. Odelia Hayzler Cohen has raised suspicion that copying was
done from an unknown source.

The honorable Complainant, Ms. Orly Shaked, the Lecturer (by telephone) and the Respondents
representing themselves and represented by Ms. Leron Assado of the Student Union, (hereinafter:
"The Student Union Representative"), were heard during the first hearing held before me on
Tuesday, the 9th of September 2008, the 9th of Elul 5768, in the presence of Ms. Shir Peer, the
coordinator of the Disciplinary Committee.

I learned from the Lecturer's testimony that after she checked the Respondents' papers she found
that their work was based on data different from what they were asked to base their work on and
their papers were based on a database from an identical course taught a different year both at the
Interdisciplinary Center and at the University of Tel Aviv. All of the parties involved agree to
these facts.

B. Offenses/Accusations
B(1) The Accusation of Not Adhering to Instructions

4.

The Respondents admitted to me during the first hearing that they had not adhered to instructions
relating to the paper, but they vehemently denied the accusation of copying. As a result based on
their admission the Respondents were convicted of not adhering to instructions according to
offenses under clauses 2(a) and 2(f) of the Disciplinary Code. They committed the offenses
during their second year of studies.

B(2) The Accusation of Copying

5.

In reference to this accusation the Respondents denied the Complainants claims and testified that
the Lecturer said that they were allowed to get help from someone who understands the material.
The two were not able to find someone to help them from the class so they asked a friend of one of
the Respondents, who studied the course at Tel Aviv University and he assisted them with the
program and the database (hereinafter: "the friend"). He is the one, they claim, that inserted the
wrong data upon which they based their work. I will note that we did not hear testimony from the
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friend who helped them prepare the paper since he refused to testify and/or to submit an affidavit
on their behalf to which I will yet relate.

In response to the Complainant's question of why they did not use the database of the Lecturer,
they noted that they believed that the database only served as an example. They claimed that they
didn't properly understand the instructions and innocently made a mistake.

6. On the other hand, the Lecturer, who testified via a conference call through a loudspeaker in the
presence of all the parties, noted the fact that the paper presented by the two Respondents is
unequivocally not the assignment given this year. The Lecturer emphasized that the database this
year is unique and was not given in the past and the paper the two Respondents submitted was
based on the database given last year which dealt with young women, a database which was
completely different from the database of this year which deals with a survey on elderly aged 60
and over.

The Lecturer clarified that she dedicated 3 lessons to the assignment and that at least one of the
two Respondents was present during the lessons so they should have known that the tasks were
different.

The lecturer also noted that she contacted Dr. Dror Brenner, who taught the course last year both
at the Interdisciplinary Center and at Tel Aviv University and he updated her that he gave the
same assignment in both places with minor changes and in his humble opinion, the work is
connected to the database of the assignment from last year.

In conclusion the Lecturer noted that it is possible that the two students were very naive, turned to
their friend and they prepared the assignment with him based on the instructions from last year.
However, she believes, which is more plausible, that they took the work from last year and
submitted it this year with slight changes if any.

In her words the Lecturer concluded her telephone testimony as follows:

'""We must check if this is a case of submitting a project from last year or exceptional naivety,
a direction I lean less toward''. And she continued, 'l really do not know for certain, 1
presented another possibility with less inclination, even if the friend gave the database they
had to at least open my presentation and see the clear difference which should have aroused
their suspicion. With little likelihood, perhaps these students were physically in class but did
not pay attention to what was being taught and did not do the minimum work needed.
Nonetheless in my opinion this is with very little probability. (The bold print and underline
were added, A.P.).

The Level of Proof in Student Disciplinary Cases

7. T will first say that the accusation of copying must be addressed in reference to the question of the
degree of proof required. Is the level of proof of civil law suffice, i.e. balance of probabilities or
preponderance of evidence — or is the level of proof of criminal law needed — i.e. beyond a
reasonable doubt? This question has been discussed in the context of academic institution
proceedings in Criminal Proc. (District Court, Haifa) 30165/97 Menachem Eyal v. The Person in
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Charge of Discipline at Haifa University, Prof. S. Rakover (unpublished, given on February 2,
1999 by Judge Igal Grill) (hereinafter: "Eyal's Case").
In the same case the Haifa District Court referred to the judgment of the Honorable President
Shamgar in the Misc. Admin. Petitions 3725/91 Bacharach v. The State of Israel, Judgments
35(5) 201 (1991), which comprehensively deals with the question — to what extent do the rules on
the degree of proof of the accusation apply to disciplinary courts. The Honorable President
Shamgar rejected the concept of creating a third normative system with regards to the degree of
proof appropriate for disciplinary hearings, stating that —
""Capital Offense Laws, are justifiably considered the most severe in relation to their
consequences, and a higher degree of proof than the balance of probabilities is
required. Disciplinary law joins the criminal procedure in this respect from its mere
meaning (ibid, p. 407) (the bold print and underline do not appear in the original text —
A.P.).

"The same is true for disciplinary cases: the degree of proof is, as stated, beyond a
reasonable doubt, applied, for instance, in disciplinary cases in military courts. The
character of a case will determine what degree of proof is needed, and in this context a
case of deceit is different from not attending kitchen duty. The same is true for the case
before us, in which the essence of the case is the claim of deceit which raises a
prosecution thesis, whereby if verified, will leave a very serious stain on the committer:
with this type of matter I see no justification in deviating from the degree of proof
needed in normal criminal law" (ibid, ibid) (the bold print and underline do not appear in
the original text — A.P.)

In light of Honorable Justice Shamgar's statements above, the District Court of Haifa
determined that the rule applying to a disciplinary proceeding in academics is that the
accusation in the case of the Respondent must be proven beyond a reasonable doubt,
especially when the case deals with a severe offense in which conviction has substantial
implications regarding the Respondent. (ibid, clause 28 in Eyal's case, p. 14, Nevo
database).

For another approach see Motion (Beer Sheva) 4063/04 Nathaniel Bergman v. Ben Gurion
University, Beer Sheva, p. 7 (unpublished, given on March 16, 2005, appearing on the Nevo
site).

8. In the case before me, the disciplinary claim submitted against the two Respondents accused them
of deceiving on their homework. There is no doubt that this offense is severe, with severe
implications, thus, the degree of proof required from the disciplinary claimant in this case is
the criminal level of proof which is beyond reasonable doubt and the civil degree of proof of
preponderance of evidence is insufficient.

9. Now, on one side of the balance scale are the reasons for convicting the Respondents, while
determining that they committed the offense of copying as attributed to them by the Lecturer, who
presented a logical theory and the fact that they were not successful in bringing their friend or an
affidavit from him to support their version should be added to the Lecturer's theory. On the other
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side of the scale is the argument, which should have supported their problematic version, was that
the Disciplinary Prosecution was unable to find the work which apparently served as the source of
the copying. At this moment, in a surprising manner the work which served as the source of
copying was discovered. The work was found on the disk submitted by the two to the Lecturer as
an addition to the printed work. It is a computer file for which the Lecturer needed professional
help from the computer unit of the Interdisciplinary Center to open (as detailed in the letter from
the Lecturer to the Complainant, dated December 1, 2008).

As a result the Respondents and the Student Union Representative were once again summoned to
the Complainant and during a meeting on Wednesday afternoon on the 10™ of December 2008, the
13™ of Kislev 5769, the new evidence was presented to the Respondents who were asked to
respond. At the end of the meeting the Student Union Representative responded on behalf of the
students and requested that they give their response to the matter of the new evidence during the
hearing which was to be held before the person in charge of discipline.

The hearing which was reconvened due to the new evidence ("the missing work"), in the presence
of all of the participants of the first hearing, except Ms. Peer who was ill and replaced by Ms.
Rotem Maor. During the hearing the Student Union asked to make preliminary claims about the
way in which the new evidence was presented. Among other things, she claimed due process
defense and asked to disallow the evidence for reasons of admissibility. After hearing the
Representative who took great efforts to convince me to accept her legal stand, she agreed with me
that the disciplinary proceeding is not subject to the rules of evidence practiced in courts and that
it is suffice to manage fair and appropriate proceedings while maintaining the principles of natural
justice (see for instance, motion (Beer Sheva) 4063/04 Nathaniel Bergman v. Ben Gurion
University, Beer Sheva, p. 10 (unpublished, given on March 16, 2005 and can be found on the
Nevo site). Apropos, I clarified to the Student Union Representative that essentially her claims
should be rejected. As a marginal note I would like to add that the Student Union Representative's
attempt was perceived as appropriate representation.

At the end of the preliminary claims and in light of their rejection the Respondents decided to
admit to the offense and it is good that they did so. As a consequence of the second hearing they
were immediately convicted also of copying under clauses 2(b), 2(d), 2(e) and 2(k) of the
Disciplinary Code.

It should be noted that the Complainant asked not to add to this conviction or bring them before a
hearing for their perjury which was revealed to everyone, once the new evidence of the missing
work was discovered. The Complainant argued her lenient stand due to the admission of the
Respondents and due to their personal circumstances.

The Punishment

14.

As for punishment, the learned Complainant asked that the course be disqualified, and the two
Respondents be suspended from studies at the center for a period of two semesters and severe
conditional punishment be imposed. In contrast, the Student Union Representative asked to
refrain from imposing punishment of suspension. She also noted that the two Respondents do not
have any record of committing disciplinary offenses and that they work hard for a living and to
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pay their tuition. Furthermore, during the first hearing she submitted medical documents regarding
one of the Respondents.

15. It should be noted that 1 have decided to heavyheartedly accept the stand of the honorable
Complainant at the end of the second hearing and below is what I stated for the protocol:
"In order to prevent delay of judgement in this case which has continued for a long period
and not at the fault of the Authorities at the Interdisciplinary Center, I would like to
immediately notify of acceptance of the Complainant's stand, who took into consideration
the special circumstances of the case and the admission of the Respondents. As a result the
Respondents shall be expelled from studies at the Center for a period of 1 year — i.e. two
semesters..."
I did this in lihgt of the fact that in the end the Students admitted to committing the offense and did
even more by admitting that they had lied and expressed their regret. To this I added the fact that
the Respondents did not have any record of committing any disciplinary offense, that the work
constituted 30% of the grade of the course, the personal circumstances of the two and mainly due
to a rehabilitation approach, by which the students should be given another and final opportunity
to complete their studies after expulsion for one year, and in consideration of all of the costs
involved, and I hope they will examine their own actions and criticize themselves.

16. In light of the aforesaid, I am imposing the following punishment on the Respondents:

1. Expulsion for a period of two semesters - expulsion from studies at the Interdisciplinary
Center which will begin retroactively (with the consent of the Resondents) from the first
semester of 2008/2009 and will cointinue through the second semester of 2008/2009.

2. Disqualification of the course ''Introduction to Econometrics" and of course consequently
disqualification of the paper.

3. Conditional Expulsion for Eternity for any dishonest offense upon their return to their
studies. This condition shall remain valid until the completion of the two Respondents' studies
towards their degree.

I believe that the above punishment appropriately balances between the severity of the dishonest

offense, the circumstances of the case and the interests of retribution, deterrence and rehabilitation.

D. Marginal Notes

17. While listening to the evidence in this case and after reviewing the protocol and the different
material, I could not relieve myself of the feeling that the whole truth was not uncovered. I believe
that the Respondents concealed more than they revealed. This feeling accompanied me duirng the
first hearing and the more I tried to avoid it in this case the more the perplexity. I could have
decided the case in the end as I had decided since the main evidence was uncovered. However, my
decision does not relieve me of the unpleasant and uneasy feeling that has accompanied me, as the
Respondents did not tell the truth during the hearing (paraphrased by Judge Heshin in another
context — High Court of Justice 5437/92 Youth of the Habbad Association v. the Minister of
Religious Affairs, Court Cases 51(1) 467, 480 (1977)).

This decision will be publicized without naming the Student.
Adv. Assaf Porat
In Charge of Discipline
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