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Disciplinary File No. 12/2022
In the case of Students A and B (hereinafter: the Students).

September 9, 2022

Decision

A. Introduction

1. First, I must note that the drafting of the decision in this case was slightly delayed in view of its
scope and complexity, as reflected in the decision itself; and mainly due to the unusual
overload of decisions that have landed on my desk the past two months. As is required with
regard to prolonged proceedings, this matter will be taken into account later.

2. Now, to the matter at hand, the two students are studying toward their bachelor's degree at the
Lauder School of Government, Diplomacy and Strategy at Reichman University.!” The
students were accused in a disciplinary complaint (dated June 30, 2022), based on a detailed
letter of complaint (dated March 16, 2022), on behalf of Dr. A (hereinafter: "the lecturer"),
which, over two pages, thoroughly details suspicion of copying on the “moed bet” home exam
(on line), that the lecturer administered in the course. This conduct allegedly constitutes a
violation of articles 2(c) and/or 2(f) of the University's Disciplinary Regulations
(hereinafter: the "Disciplinary Code"). It should be emphasized that the complaint includes
two appendices (in the form of the students' two exams) which are provided to demonstrate and
prove the claims of the lecturer.?”

3. The honorable complainant, Ms. Orly Shaked, the coordinator of the disciplinary committee

and the protocol registrar, Ms. Orit Laser, the course lecturer, Dr. A; and the two students

1Tt should be noted that there is a private technical matter concerning the studies of the two students at the University,
known to the parties and to me and which for reasons of privacy and, heaven forbid, in order prevent the readers of my
decision from identifying the two, it will not be revealed by me in writing. Nonetheless, in this regard, still there will
be special implications with reference to the leniency in punishment. This is mainly due to the prolonged proceedings
in the case and the delay in giving the decision.
2 It should be emphasized that the teaching assistant in the course is the one who checked the two exams with nine
additional moed bet exams and she drew the lecturer's attention to the suspicion of copying.
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themselves, who will be represented by their learned representative, Mr. Itay Shemer, were
present at the lengthy hearing held before me, regarding the case of students, on Tuesday,
August 2, 2022 (at 12:30), on university campus. Later, a witness on behalf of the students

who was abroad at the time of the hearing was heard by means of a visual conference.?!

B. The Question of Guilt

4. 1 will start by saying that after carefully reading the file before taking any position, there are
three options with regard to this case: one, conviction of the serious offense of cheating on a
home exam; the second, acquittal of the grave charge and conviction of the technical offense
of infracting directives relating to the home exam; and the third, acquittal of the technical
charge (of course, alongside acquittal of the grave charge).??> Below I will discuss the three
options in their order and insofar as they are relevant to this case.

5. T will also begin by saying that the representatives of the parties who devotedly and
professionally took the trouble of faithfully representing their parties should be thanked.
I also must thank the learned lecturer who took great effort in this case and invested
considerable time and resources with the dual purpose of maintaining the purity of the
exams and the academic integrity of the university. This she did, both in a thorough
examination of the very suspicion, in the preparation of the detailed complaint, and in her
attending the hearing and her conduct within its framework. 2* This is not a trivial matter, there

is no reward for this and obviously it is not self-evident.

3This is Student C, who is a third-year student at the Lauder School of Government, Diplomacy and Strategy, and
serves as a private tutor for students studying at the school.

“It should be noted that obviously any acquittal can be a full acquittal or an acquittal due to reasonable doubt.

3In this context, I would like to take a stand against the outrageous argument presented by the representative on behalf
of the students in para. 11 of the letter of defense, whereby "The Students feel that an injustice has been done to
them and they have been unjustly accused of grave act which can have an unquestionable impact on the
continuation of their academic and professional study track" (the bold font does not appear in the original
statement). First, this argument contradicts the argument presented beforehand, in clause 6 where he wrote that “"We
do not claim that there is no similarity between the exams and heaven forbid we do not blame the lecturer or
anyone on her behalf with any malice" (the bold font appears in the original). Secondly, as will be presented below,
this is a very serious case of violation of instructions, which justifies without a shadow of a doubt a conviction under
section 2(f) of the Disciplinary Regulations and as a result in this case raises the grave suspicion of cheating and thus,
they have no one to blame except themselves, since the omission lies at their doorstep.
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6. It should be emphasized that the lecturer's position in general, both in writing and orally to me,
is that the two tests "are structured in exactly the same way, including the placement of
each explanation in the text" and that "it is evident that the content of the exams is the same,
except for cosmetic changes in wording only" (see para. 1 of the lecturer's letter of complaint
dated March 16, 2022); In addition, she contended that both exams include "content that was
not taught in the course at all" (see page 1 of the protocol of the hearing dated August 2,
2022); She also contends that the exams include similar errors (see page 6 of the protocol
above); The lecturer also has additional allegations, all as explicitly detailed in her complaint
letter.

7. On the other hand, it should be noted that the students do not deny the similarity between the
two exams, but try to explain the similarity by presenting an orderly version backed up by a
great deal of evidence regarding their innocence regarding the guilt of cheating. The main one
is the written and oral testimony of the witness on their behalf; the same private tutor, who
taught them separately in preparation for the test and gave them materials different from his
own (see his testimony, pp. 1-4 of the protocol of the hearing on August 2, 2022). Indeed, the
two completely deny any guilt, both in writing and orally during the hearing before me, and
insist on their innocence.?*

8. The Complainant, after hearing the students themselves and the witness on their behalf, is still
unwilling to accept their version and insists on her initial position regarding cheating on
the exam, through improper cooperation, one way or another, during the exam (see pp. 5-6,9 of

the protocol of the hearing on August 2, 2022).23

%In brief, they claim that it never occurred to them to carry out such an action that could jeopardize their future (ibid.,
in paragraph 11 of the statement of defense), that they individually solved the exam based solely on permitted
materials. They further claim that "They did not speak during the test, did not exchange impressions and did not
consult with anyone. Every word written on the test was written based on their own opinion and not on the
advice of any particular student or teacher" (Ibid., in para. 12).
"It should be noted that the lecturer - the complainant - was still not convinced by the students' version. In her words:
"I still insist that their two works are very identical... We read the exam several times and it is very very
obvious" (p. 4 of the protocol of the hearing on August 2, 2022). I will comment further that even I towards that end of
the hearing stated that "From an initial perspective, I am troubled by circumstances that create an accumulation
of circumstances that are very disturbing." (See p. 8 of the protocol of the hearing on August 2, 2022).
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Cheating on 2 home exam

9. After hearing the case and reading the protocol of the hearing, which Ms. Orit Laser recorded
so well, I thoroughly re-read what was alleged in the complaint and in the lecturer's detailed
letter of complaint (dated March 16, 2022), opposite the short response of the learned
representative (dated June 29, 2022) and his long and detailed response, which he referred to as
a "statement of defense" (dated July 31, 2022).26 I went back and read the two exams and
made a detailed and necessary comparison between them, and if that was not enough, I also
read the additional exam, which was given to me by the student representative, with a
requested comparison of the two exams of the students.?’Alongside all these, I reviewed
additional attachments submitted by the learned representative through Ms. Orit Laser, on July
31, 2022. 28After all of these, I believe that the grave quilt of cheating on that home exam

(Moed Bet) has not been proven beyond a reasonable doubt. Here are the reasons that

have brought me to this conclusion.

10.  First, this is not a simple case at all, which is based entirely on circumstantial evidence
regarding the question of conviction for the offense of cheating; as I explained to the parties
during the hearing. We have been well educated regarding circumstantial evidence, by Judge
(his title then) A. Grunis in Cr.A. 9439/06 Ifergan v. The State of Israel (published in Nevo,
April 10,.2008):

"Circumstantial evidence is evidence from which the finding is not directly
evident. In order to bridge the circumstantial evidence with the factual finding
that is sought to be proven, a connecting link is required, which is a logical
process of drawing conclusions [also see, Cr.A. 1888/02 The State of Israel v.
Miqdad, Court Cases 5 (5) 221, 227 (2002); Cr.A. 6167/99 Ben Shlush v. The

8In the framework of this impressive document, which unfolds on-12 pages, the scholarly representative contends with
each and every one of the lecturer's written claims (ibid., in pars. 14-22). This is after the presentation of his general
line of defense (ibid., in paras. 7-13).
%In this context, I found that the lecturer's determination regarding question 1 (paragraph 2) of her complaint that the
discussion concerning the irrelevant philosophers — the social contract philosophers "Did not appear on any other
exam, except on these two" This is contradicted since in an additional exam there was the same erroneous discussion
regarding the same philosopher of the social contract similar to the two exams of the students. However, it must be
stated that in the same additional exam, the advocate Marx is not mentioned at all, as is mentioned in the exams of the
two students.
0We are talking about more than ten combinations between them (in his words): comparing philosophers 1;
comparing philosophers 2; summary of philosophers and comparisons; summary of philosophers for the exam
construction; exam form; Moed Aleph sample exam,; Comments of the lecturer Moed Aleph; signed affidavit of the
private tutor; and three different exams.
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State of Israel, Court Cases 577(6) 586-587 (2003)...] The process of drawing
conclusions may be based on a mathematical model or an inductive model
based on life experience and common sense [Cr.A. 3974/92 Azoulay v. The
State of Israel, Court Cases 47(2) 565, 569-570 (1993); ...]. In_this process, the
court examines what factual scenarios arise from the evidentiary material or
are reasonably consistent with it. If, at the end of the process, the court is left
with a scenario that indicates that the defendant committed the act as the only
logical conclusion that emerges from the evidence, the road to conviction
based on the circumstantial evidence is paved (see, Cr. A. 543/79 Nagar v. The
State of Israel, Court Cases 33 (1) 113, 140-141 (1980); ...). At the stage of
examining the possible scenarios and denying them, the court must examine,

also on its own initiative, whether it is possible to point to a qualifying scenario
that is reasonably consistent with the evidentiary material [Cr.A. 1250/07 Abu
Solab v. The State of Israel (para. 6)(published in Nevo, December 13, 2007)]. Of
course, the presence of such a scenario requires the acquittal of the accused,
since then it cannot be said that the conviction conclusion is the only logical
conclusion. However, a theoretical possibility is not enough and has no hold on
the evidence. It is necessary that the acquitting scenario be logical and
realistic" (ibid., para. 13 of Justice Grunis' ruling) (bold print and underlines do not
appear in the original text).

My position is that all the evidence presented by the representative on behalf of the students
collectively establishes a reasonable possibility that is not nil, which could undermine the
necessary extent of the factual system presented by the complainant, so that an
unequivocal conclusion regarding wrongdoing on the part of the students can no longer
stand by the tests of logic and reasonableness.?’ Indeed, as our teacher Justice Grunis wrote,
in para. 13 of the Yifragan’s judgement, the main rule with regard to circumstantial evidence is
the rule of the only logical conclusion that arises from the evidential material. That is, it
will be possible to determine that the students did indeed copy from each other or copied both
from the same source or were assisted by the same other - based on all the circumstantial
evidence provided by the complainant, but only when it is proved that the wrongful act is

warranted by the circumstances as a single logical conclusion. As a result, insofar as the proven

1As stated in footnote 6, it is important to once again to note that the representative did no leave a stone unturned and
attempted to address each and every claim of the lecturer for the most part while referring to relevant evidence and
sometimes even in a certain way successfully in part, which is sufficient to produce the same reasonable doubt. This is
the case, in my opinion, with regard to what is claimed in sections 16, 18, 19b and 20 of the statement of defense.
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facts are logically consistent with another explanation of the students that denies the
wrongdoing, or that doubt remains as to the possibility of a particular explanation, as indeed
happened in the matter before us, the fact of the cheating should not be inferred from the
circumstantial evidence, which requires proof beyond a reasonable doubt and therefore
conviction cannot be determined on their basis.3

11. Second, in the case before us, as is well known, this was not a closed book exam performed
on campus, but rather a 24-hour home exam, in which the use of various course materials with
restrictions was permitted, all as detailed in the exam instructions. This creates a reasonable
possibility of using the exact same material, for example in the same exam notebook, and
can produce a similar answer and consequently, suspicion of copying, as indeed the
representative on behalf of the students explains and argues at length (inter alia, on page 2,
paragraph 8, of his "statement of defense").?!

12. Third, the two students testified before me, were questioned by the parties, and then
interrogated by me, first separately, where her peer was asked to leave the conference room,
and later both together. To the best of my understanding, both students were found to be
truthful with reference to my own questions and I was unable in my attempt to locate
contradictions between the two. Although I did not ask them directly about the alleged act of
fraud itself, I sought to learn about their credibility in general in the framework of various
questions about their relationship and about studying with the same private tutor.

13. Fourth, the testimony of the witness on behalf of the students, the private tutor, who was
questioned by the parties and even by me, reinforces the same reasonable possibility that is

not nil raised by the representative on behalf of the students that the two studied separately

2Also see and compare Cr.A. 394/20 Joseph Chen v. The State of Israel (paras. 44-57) (Published in Nevo,
November 2, 2021) Cr.A. 6922/16 Shimon Cooper v. The State of Israel (paras. 149-150, 152, 169, 172 of the
judgment of Justice Elron; the judgment of Justice Read) (Published in Nevo, May 19, 2022).

BThere the scholarly writes "The exam in the course is administered in the format of a 24-hour “home exam”
with open material on both dates. Naturally, it is likely that many students will use identical materials during
such tests in the form of 'test notebooks' and lesson summaries. This claim has been proven more than once
before this disciplinary committee and is even reflected in the lecturer's comments in the proposed solution that
she uploaded to the course website after the Moed A test, where it is written: 'It is evident that some of you Use
the same summaries and rely primarily on them when writing the test. This was especially noticeable in the
tests in which there was Use of similar and even identical formulations, and explanations that are not logical,
correct or relevant to the question you were asked about" (emphases in the original). And things speak for
themselves.
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several times with the same private tutor and simply made use of the same materials that the
latter provided them during the lessons for the exam and during the exam itself, hence the
similarity. 32 To this we must add the signed statement of the same private tutor, dated July 26,
2022, which, although it does not constitute an attested affidavit, can be attributed weight in
light of the absence of any concern about its authenticity and the fact that the deponent was
questioned both by the parties and by me regarding the same declaration he gave for the
purpose of the hearing.

14. In conclusion regarding the charge of cheating, while being true to my position that the proof
in a disciplinary case requires compliance with the stringent requirements of the criminal
proceedings, in the form of the degree of proof beyond a reasonable doubt, 33 I remain
reasonably doubtful as to the offense of fraud being committed on the said moed bet
home exam. In direct continuation of this, I will not deny and state that if the required degree
of proof had been the degree of proof in civil proceedings, I would have convicted the two

students without embellishment, but that is not the situation in matter before us.

Infraction of the Directives Relating to the Exam

15. And now regarding the accusations regarding infraction of the directives relating to an exam,
after hearing the case and thoroughly reading the protocol and all the materials that were

forwarded to me by both parties, I came to the conclusion that the students should be

convicted of violating section 2(f) of the Disciplinary Regulations. Briefly, the following

are the reasons that I came to this conclusion.

16. First, on the exam, which is the subject of this hearing, the learned lecturer gave explicit and
clear instructions and even from the beginning of the exam the following words were written:

"The exam is a 24-hour exam. Only the following materials may be used: (*)
summaries of lessons (*) source materials of the philosophers studied in the

“In this context, the learned representative writes, among other things, that: It is likely that two students of the same
tutor, who acquired the same 'exam criteria' from him in preparation for the exam, will answer in a similar
way to the same extent during the same exam" (Ibid., para. 10 of the statement of defense). Also see his statements
at the end of para. 13 and paras. 14-15 of the statement of defense.
15See my decision in disciplinary file 38/2008 regarding Student A and Student B (para. 7) (published in Nevo on
December 22, 2008).
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course according to the reading list of the course" (hereinafter: "the directives"
or "exam directives").

It is evident that the students did not follow these instructions and it is possible that their
failure to do so is what led to the grave suspicion for which the complaint was filed.

17. Secondly, directly following this and still in the context of the instructions, it is enough to refer
to the statements of the witness on behalf of the students, which speak for themselves, who
declared as follows:

" 1 provided the same study materials to the students, and taught them both in
the same manner while placing identical emphases on how the answer should
be written, its content and form" (section 6); " The materials I used are
materials that I have collected over the years, and upon which I have relied,
among other things, in my own studies. I gave the materials to the students to
use as an aid in preparing for the exam'" (para. 7)." (The bold type and
underlines do not appear in the original text).

18. Third, the lecturer reiterates in her testimony that one of the main reasons that led to the filing
of the complaint letter on her part was the indisputable fact that the contents of the two exams
include content that was not taught in the course at all (p. 1, 6 of the protocol of the hearing
on August 2, 2022).3* This act constitutes a flagrant violation of the exam directives cited in
paragraphs land 6 above.

19. In conclusion regarding the charge of infracting directives, being true to my position regarding
the stringent duty of proof that is required in every disciplinary case, I hereby unequivocally

state that the two students did indeed violate the unambiguous instructions of the lecturer.

C. The Question of Punishment

20. As is customary, the complaint addressed the question of the disciplinary measures if a
conviction of fraud would arise regarding the home exam and requested under the
circumstances of this case actual suspension from studies for at least one semester,

disqualification of the course and a conditional sentence. The complainant refrained from

18In her words, on page 6 of the protocol "You can find different things, but strangely to me there are things here
that are repeated that I did not teach" And later on the same page "There is content here that I have never taught
before".
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addressing the possibility of acquittal regarding the accusation of fraud on the home exam and
conviction on charges of infracting directives relating to the exam. While the representative on
behalf of the students believed that the case required an acquittal of the fraud charge, and he
only praised those he represented.

21. I considered the acquittal of the students from the grave charge and their conviction on the light
charge; the prolonged proceedings in their case; 3° the personal circumstances of the students;
and the fact that both parties did not relate at all to the possibility of conviction of a disciplinary
offense of infraction of the directives (under section 2(f) of the Disciplinary Regulations),
instead of a conviction for the offense of fraud on the exam (under section 2(c) of the

t36

Disciplinary Regulations), and I found that a relatively lenient punishment °° will suffice and I

am imposing the following penalties on each of the students:

(1) Conditional suspension from studies for two years for any disciplinary

offense that is not technical and concerns deceit in connection with an exam
and/or homework assignment. The condition will remain in effect throughout

the period of the undergraduate students' studies at the university.

(2) 25 hours of community service, which will be carried out under the

guidance and supervision of the Office of the Dean of Students within six months

from the beginning of the first semester of 2022-2023. The students shall not

receive certification of their eligibility to their degree and/or certification attesting
to their completion of their studies before they have completed this quota of hours.
[To complete the hours, the students must contact Ms. Galit Zvi, Vice Dean and Head of the

Scholarships Department, by email: gzvi@runi.ac.il. It is hereby clarified that no overlap will

7In this context it is worth mentioning the well-known statement where the very criminal proceedings is punishment
in itself, as the name of Professor Malcolm M. Feeley’s famous book is called: The process is the punishment :
Handling cases in a lower criminal court (1979). Also see and compare Dr. Assaf Harduf's important article "The
procedure is the shaming: Shaming of the criminal procedure" Law & Business 23 411 (2020-2021) as well as the
remarks of Prof. Zohar Goshen, who served as the chairman of the Israel Securities Authority, at the Directors'
Conferenc:  "The  criminal procedure is already a  punishment" ynet (July 6, 2010)
[[https://www.ynet.co.il/articles/0,7340,L-3915643,00.html].
131t should be emphasized that usually, such a case would require the disqualification of the course alongside the
other penalties. However, under the special circumstances of this case, which I have detailed (as much as possible
within the limits of the case) in footnote 1 and those known to the parties and to me, it seems that a severe conditional
sentence and hours of community service are suffice.
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be permitted between the projects carried out by scholarship recipients and those imposed as

part of disciplinary offenses].

D. Epilogue

22. As stated, due to reasonable doubt, I found that the students should be acquitted of the
offenses under section 2(c) of the disciplinary regulations; On the other hand, I found that the

students should be convicted of violating section 2(f) of the disciplinary regulations and

punished as stated in paragraph 21.

This decision will be published without mentioning the students' names or any other

identifying details.

/\ 1\@ ,L

Dr. Assaf Porat
Disciplinary Officer
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