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;Economic Espionage Act of 1996, 18 U.S.C. 90 (1996) (hereinafter: EEA)
Restatement (Third) of Unfair Competition 83 (1985)
0°721y YW 0°MIND2 NIRINA DY TP0DY APPn YW NTID1 NOyn nuvp 28
PO¥IT 72I¥7 OX oRw3 11°7 .0°°10 0°1207 *1-HY IX D°VIVET P -5y Do
71X°YS 31NY Wy 07NN 02170777 NPRWA 037IND ,VIVD ANDY NInYY 71ana
NIA0RR AMM AT T IR LT PO IMEw OTI0 ¥yTRa P1wd 19y 117 bu
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Ownership: An Employer's Rights to His Employee's InventionN68e Dame L.
Yuval Feldman:ixa ,0°23817 *1wa 0°727y 2w anatang nx1wn? JRev.(1983) 863
"An Experimental Approach to the Study of Social Norms: The Distribution of
anxnn JIntellectual Property in the Workplace" 10 Intell. Prop. L.(2002) 59
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1990); The Pullman Group, LLC. v. The Prudential Insurance Company of America
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innovation or development even though the relationship is one of
confidence...absent an express contractual obligation... he is free
to use or disclose it in subsequent employment activity."

52:mm17 TR BRI T°IND°0192 VOWHTTN2

"...in the absence of a contractual obligation not to use or
disclose, no duty arose... that would prevent a chemist from
using and disclosing secret chemical formulae developed by him
in the course of his former employment." [Emphasis added]
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"Though the earth and all inferior Creatures be common to all
Men, yet every Man has a Property in his own Person. This
nobody has any Right to but himself. The Labour of his Body,
and the Work of his hands, we may say, are properly his.
Whatsoever then he removes out of the State that Nature hath
provided, and left it in, he hath mixed his Labour with, and
joined to it something that is his own, and thereby makes it his
Property. It being by him removed from the common state Nature
placed it in, it hath by this Labour something annexed to it, that
excludes that common right of other Men. For this Labour being

Wexler v. Greenberdl60 A.2d 430 (PA 1960)x1 32
.John LockeSecond Treatise of Governmémn689) section 27187 33
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the unquestionable Property of the Laborer, no Man but he can
have a right to what that is once joined to, at least where there is
enough, and as good left in common for others."

T21¥377 °D NIV NPO%P NPT NPTIRNR 0°027 DX MR PYLW Iposn

23 yap ,5wn’d ¥, Veblen®.0om172 1p50% pa X1 150y 21 bw 1oy nab xR

"In the accepted economic theories the ground of ownership is commonly
conceived to be the productive labor of the owner."

36153 1107 ,Shapiroxin Locke mapya 72177 7013 0912 *RpP0IRN

"...This fact about human creativity has been incorporated into
Western thinking about distributive justice via the workmanship
ideal of ownership. It resolves around the conviction that as long
as the resources with which people mix their productive capacities
are justly acquired, they may legitimately own the product of the
conjunction."
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J.S. Adams "Inequity in Social ExchangeA@vances in Experimental Sociaka 39

.Psychology(New York, Leonard Berkowitz ed., 1965) 267-299

.David A.L. Thomad.ocke on Governmeifiitondon, 199517 40

.Shapiro,supranote 36, at pp. 49-50x87 41

Ibid, at p. 48: "Yet because of the powerful appeal of the intuition that drivas 42

.the workmanship, many have tried to formulate secular variants of it"

(2)2R Y02 19777 11T W 43

Veblen,supranote 35:1%7 44

Robert P. Merges "The Law and Economics of Employee Inventions'\Xt8 45
Harv. J. L. & Tech(1999) 1

.Shapiro,supranote 36, at p. 58187 46
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"The claim that we own what we make in virtue of our ownership
of our productive capacities undermines the claim that we own
our productive capacities, once it is conceded that those capacities
are themselves produced partly by the work of others."

55m2 9% 1%»% 720 5w nP1>° nX 11no*an? on*a Shapirobw 1127
TX°D 7T PR WA 72 ,PRTUNT NPRYN B wpna TR 07pInea e
Shapiro*®?77an2 0»pa y7°R1 vIw N YR 720 DY MmN 1T
TN 37 MM QIRA DY 1091’ NP0 DARTNTIPIA *D I 0N
RI7 ,NRT Oy 4298107 DX NY2 wIw 072 AwY OIX WNIRY 09A77mInd
XYT 9% DX 0O00IRT NP1’ DX WTPH OTR WK ,NOVIRIVIK 23 77N
0»1X°77 MMpPa Pw onman nX Svan XIw N %00 %m0 DR 20wnn
5w X112 D°po1yn 0°A1912°00 0o pnn 1OMP A9 1 TYa Oy Tna nyh
OnPIIN DR 0°WIR W ONO°AN1 NPR2IR ARTAT O2TYNR WK ,Npien PR
SLanmwnn yrrn? NowoRn
7107 5y paxm P2 5720 07pw XN NYTT DR 7% NNY wUw noou NNyl e

Veblen, supranote 35, at p. 353: "Production takes place only in societyk3 47
only through the cooperation of an industrial community. This industrial
community may be large or small; its limits are commonly somewhat vaguely
defined; but is always comprises a group large enough to contain and transmit the
traditions, tools, technical knowledge, and usages without which there can be no
industrial organization and no economic relation of individual to one another or
.to their environment"
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"A non-compete is less likely to be desirable to the extent that
the employee contributed to the innovation."
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Please answer all questions bellow. Do note that | am interested irbgsur
estimation — you are not expected to know the answers to all the questions
(especially in regard to the behavior of others).

In your estimation, what proportion of Silicon Valley employees share with
their current employers confidential "know-how" information that they were
exposed to earlier in their career
0-10% 10-20 20-30 30-40 40-50 50-60 60-70 70-80 80-90 90-100%

How likely is a typical Silicon Valley employee to share with her current
employer confidential "know-how" information that she was exposed to earlier in
her career

Unlikey =12 2 3 4 5 6 7 8 9 Likely=10

How frequently do you hear about people who share with their current
employers confidential "know-how" information that they were exposed to earlier
in their career

Rarely=1 2 3 4 5 6 7 8 9 Frequently=10
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Assume the following scenario: Amanda is an engineer in company X (located in
Silicon Valley), to which she moved from company Y three months ago. In her
current company she designs a system very similar to the one she worked on in
her previous company. Amanda knows that the suggested process that her current
company is expecting her team to pursue is much less efficient than the
confidential and uniquely designed methodology ("know-how") #het had
learned from her previous employé&manda remembered that, in faste had
downloaded files describing the above-mentioned methodology to her personal
laptop

Amanda decided to use her previous employer's more efficient confidential
methodology, that she had downloaded to her personal computer, in order to
improve the quality of the system in her current company

According to The Uniform Trade Secrets Act, "know-how" information that
is kept in confidentiality and has economic value should not be disclosed to
people outside the firm. According to trade-secrets law this methodology should
not be disclosed without the permission of her previous employer

In light of the knowledge you now have about the practices in your own
company, please answer the following questions.
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Assume the following scenario: Amanda is an engineer in company X (located in
Silicon Valley), to which she moved from company Y three months ago. In her
current company she is designing a system very similar to the one she worked on
in her previous company. Amanda knows that the suggested process that her
current company is expecting her team to pursue is much less efficient than the
confidential and uniquely designed methodology ("know-how")ghathad a part
in developing in her previous company

Amanda has decided to use her previous employer's more efficient confidential
methodology that she had a part in developing in order to improve the quality of
the system in her current company. She riatstakenany written or compiled
material with her

According to Uniform Trade Secrets Act, "know-how" information that is
kept in confidentiality and has economic value should not be disclosed to people
outside the firm. As opposed to what you might think, the fact that sheolhas
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taken any written or compiled material with her and that she has developed the
methodologyherself is not relevant to the trade-secret laws. According to trade-
secrets law this methodology should not be disclosed without the permission of
her previous employer

In light of the knowledge you now have about the practices in your own
company, please answer the following questions.
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Assume the following scenario: Amanda is an engineer in company X (located in
Silicon Valley), to which she moved from company Y three months ago. In her
current company she is designing a system very similar to the one she worked on
in her previous company. Amanda knows that the suggested process that her
current company is expecting her team to pursue is much less efficient than the
confidential and uniquely designed methodology ("know-how") #het had
learned from her previous employer

Amanda has decided to use her previous employer's more efficient confidential
methodology in order to improve the quality of the system in her current
company

According to The Uniform Trade Secrets Act, "know-how" information that
is kept in confidentiality and has economic value, should not be disclosed to
people outside the firm. As opposed to what you might think, the fact that she
hasnot takenany written or compiled materiakith her is not relevant to the
trade-secret laws. According to trade-secrets law this methodology should not be
disclosed without the permission of her previous employer

In light of the knowledge you now have about the practices in your own
company, please answer the following questions.
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Assume the following scenario: Amanda is an engineer in company X (located in
Silicon Valley), to which she moved from company Y three months ago. In her
current company she designs a system very similar to the one she worked on in
her previous company. Amanda knows that the suggested process that her current
company is expecting her team to pursue is much less efficient than the
confidential and uniquely designed methodology ("know-how") thathstde
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learned from her previous employé&manda remembered that, in faste had
downloaded files describing the above-mentioned methodology to her personal
laptop.

Amanda decided to use her previous employer's more efficient confidential
methodology, that she had downloaded to her personal computer, in order to
improve the quality of the system in her current company

In light of the knowledge you now have about the practices in your own
company, please answer the following questions.
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Assume the following scenario: Amanda is an engineer in company X (located in
Silicon Valley), to which she moved from company Y three months ago. In her
current company she is designing a system very similar to the one she worked on
in her previous company. Amanda knows that the suggested process that her
current company is expecting her team to pursue is much less efficient than the
confidential and uniquely designed methodology ("know-how")ghathad a part
in developing in her previous company

Amanda has decided to use her previous employer's more efficient confidential
methodology that she had a part in developing in order to improve the quality of
the system in her current company. She atstakenany written or compiled
material with her

In light of the knowledge you now have about the practices in your own
company, please answer the following questions.

2R 1 VIR DR 15 TV = 7T AR AYRINATR MWW A8IaR (0)
MR DM

Assume the following scenario: Amanda is an engineer in company X (located in
Silicon Valley), to which she moved from company Y three months ago. In her
current company she is designing a system very similar to the one she worked on
in her previous company. Amanda knows that the suggested process that her
current company is expecting her team to pursue is much less efficient than the
confidential and uniquely designed methodology ("know-how") #egt had
learned from her previous employer

Amanda has decided to use her previous employer's more efficient confidential
methodology in order to improve the quality of the system in her current
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company. She hawot takenany written or compiled material with her
In light of the knowledge you now have about the practices in your own
company, please answer the following questions

Descriptive norms

What proportion of Silicon Valleyemployeeswould have behaved like
Amanda

0-10% 10-20 20-30 30-40 40-50 50-60 60-70 70-80 80-90 90-100%

What proportion ofco-workers in your current company would have
behaved like Amanda
0-10% 10-20 20-30 30-40 40-50 50-60 60-70 70-80 80-90 90-100%

Intention
How likely are you to behave as Amanda did if you were in her ghoes
Unlikey=12 2 3 4 5 6 7 8 9 Likely=10

Willingness to pay

Assume you were looking for a job, and that many positions that you found were
very likely to present the same dilemmas Amanda faced. How likely would you
be to delay your employment for a month to avoid working in such companies?
Likey=12 2 3 4 5 6 7 8 9 Unlikely=10

Assume you were looking for a job and that many positions you found were
very likely to present similar dilemmas to those faced by Amanda. How likely
would you be to give up an average salary increase of $5000 a year to avoid
working in such a company?

Likey=12 2 3 4 5 6 7 8 9 \Unlikely =10

Injunctive norms

(note: the text below "had a part in developing" is for the developed condition.
For the download condition, read "have downloaded to your computer”; for the
learned condition read "have learned about...")

How likely is it that your fellowco-workers in your current company
would approve of a situation in which you improve the production of the new
system based on the confidential "know-how" information you had a part in
developing in your previous company?
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Unlikey=12 2 3 4 5 6 7 8 9 Likely=10

How likely is it that yourcurrent employer would approve of a situation
in which you improve the production of the new system based on the confidential
"know-how" information you had a part in developing in previous companies?
Unlikely=1 2 3 4 5 6 7 8 9 Likely=10

How likely is it that your previous employer would approve of a situation in
which you improve the development of the new system based on the confidential
information you had a part in developing while working in her company?
Unlikely=12 2 3 4 5 6 7 8 9 Likely=10

Intention
How likely are you to share the information in this scertario
Unlikely=12 2 3 4 5 6 7 8 9 |Likely=10

Career effect

In this scenario, if Amanda decided to use the methodology she had a part in
developing, would you expect such an incident to have a positive or a negative
effect on her career?

Negatve=1 2 3 4 5 6 7 8 9 Positive =10

Do you think thatwillingness to disclose confidential "know-how"
information of her previous employer will increase or decrease her chances to get
hired?

Increase=1 2 3 4 5 6 7 8 9 Decrease =10

Do you think thatrefusal to disclose confidential "know-how" information
of her previous employer will increase or decrease her chances to get hired?
Increase=1 2 3 4 5 6 7 8 9 Decrease =10

Moral norm
Regarding the previous scenario, assuming you would disclose the information as
Amanda did, do you agree with the following statentents

I will not feel guilty if | use confidential "know-how" information that | had
a part in developing in order to improve the development of my current
employer's new product.
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Agree=1 2 3 4 5 6 7 8 9 Disagree =10

Using confidential "know-how" information that | had a part in developing to
improve the development of my current employer's new product goes against my
moral principles.

Agree=1 2 3 4 5 6 7 8 9 Disagree =10

It would be morally wrong for me to use confidential "know-how"
information | had a part in developing to improve the development of my current
employer's new product.

Agree=1 2 3 4 5 6 7 8 9 Disagree =10

Psychological contract

Do you think that a typical Silicon Valley employer expects that her employees
will use in the future some of the firm's confidential "know-how" information,
that they had a part in developing?

Certainy=12 2 3 4 5 6 7 8 9 Certainly not=10

Do you think that part of a typical Silicon Valley employee's expectation of
her employer is the permission to use some of the firm's confidential "know-
how" information that she had a part in developing
Certainy=12 2 3 4 5 6 7 8 9 Certainly not=10

Acceptability of the law

If you had to guess, what percentage of the employees in Silicon Valley violated
trade-secret legal restrictions during their careers?

0-10% 10-20 20-30 30-40 40-50 50-60 60-70 70-80 80-90 90-100%

How likely is a typical Silicon Valley employee to violate trade-secret laws
when joining a new company?
Likey=12 2 3 4 5 6 7 8 9 Unlikely=10

How frequently do you hear about people who have violated trade secrets

when joining a new company?
Rarely=1 2 3 4 5 6 7 8 9 Frequently=10
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Fairness of the law
Overall, how fair are the laws of trade secrets from the perspective of employees?
Far=1 2 3 4 5 6 7 8 9 Unfair=10

Overall, how fair is it for an employer to sue his previous employee for
violation of trade-secret laws?
Far=1 2 3 4 5 6 7 8 9 Unfair=10

Do you think that trade-secret laws are legitimate from a social perspective?
Legitmate=1 2 3 4 5 6 7 8 9 Notlegitimate =10

Certainty

How certain are you about the types of information that you are legally allowed
to take with you to your next job?

Certain=1 2 3 4 5 6 7 8 9 Uncertain=10

Do you find the legal definition of trade-secrets to be clear?
Clear=1 2 3 4 5 6 7 8 9 Unclear=10

Legal knowledge
In which of the following activities is a departing employee legally allowed to
engage when joining a competing firm?

Using confidential information she has downloaded to the personal computer

(Legal/illegal/not sure)

Programming in Java, when she learned to program while working for her
former employer. (Legal/illegal/not sure)

Using confidential information as long as she doesn't take any thing tangible
with her. (Legal/illegal/not sure)

Using confidential information as long as she doesn't work for a competitor
of her previous employer. (Legal/illegal/not sure)
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Demographic Questions:
Age
Job title (e.g. Project Manager)
Are you currently employed? (Yes/No)
Are you a full time student? (Yes/No)
For how many years have you worked in your current company?
By how many firms have you been employed in your career?
When did you first arrive in the Bay Area?
Gender (F/ M)
What type of Industry do you work for? (e.g. manufacturing, software)

In the scenario you have just read:

Was the use of information by Amanda legally permitted? (Yes/No)
Was the methodology used by Amanda developed by her? (Yes/No)
Was the methodology used by Amanda downloaded to her computee?
(Yes/No)

The following two questions were asked only for the three "legal" sub-
groups:

In this scenario, how likely is Amanda's previous employer to sue her for
violating trade-secret laws?
Unlikey=12 2 3 4 5 6 7 8 9 |Likely=10

In your estimation, how many of the people who violate trade secrets in a

similar way to Amanda will eventually be sued?
Few=1 2 3 4 5 6 7 8 9 Many=10

243



77OYNN ) DPOY LAYN NI 5av

0290 PaN NN’ 4

XDYXR nYPo (X)

Iprna @AY ’E9R nbpo 5 nhav

RDOR  DWMDT DM =i}
.84 2 140yom P50 1113
.93 2 DIRCD AT
.83 141y (T 72T 2N720 MY
67 142y 7P By nyawn
.70 2 >31712°08 711N
.81 2 nrvawn Ny
92 3 fakale} Ry~ Ih]
91 3 P NI
.66 3 PImo Ny
.70 2 mxN
.80 3 *55 1912 P NI

29273 1I0° ()

DOWTTT 0O DM DTPY NPYMINCDT 10°5N7 DY 00121 Tpnna 0OnIAT 100n
”Eigenvalues-greater-than-grigw 77°nn-nnx 5y X?1,°8nxy1 7191 51970

PIPM% TAND” DAMAT LDOPMA ANRY Sw %R Cn7x® SPSSNIoN narya
D2 INwHT NIAD 1021 ow PIon aXUvnaa 19901 X 7abwh niaoam ryTn
1”Eigenvalues-greater-than-grméya 1 0on 13 7wonn PR .09 710 2172 0PRHRY
772 ,NRT QY O1DI0D 1M NPT NP0 AT ,PINY NP, DIRON M
MIRN RN P2 DYIIRONT 72790 191° 7719370525 2wneaR 79100 71K DRI
MTI0 021817 DXTAWT NYW) PP NI 1720 OTI0 YT DRYINY 027w MYOY)
DR NP2 02 D N1 ,0°M7IAT MR RDPR NYp0 ooy ,19% (@non
JPDOVVO NPT N

SYTR PR N0 OMAT *23° 7292 IR VIID WVIW WY 01200 DTN 140
MPORT P2 RINVIY WO AL OTPT TAYRT SW MK - A0 ©D 70 A9NN2 141
V>ID7 0N ,ATIAY? QUNRYIY NI T°AYAT Pw UKD 1720 oTpn Tayna bw

Feldman, "Normative Failures$upranote 4:1%1 ,/1 w231 1177 .12p0in
N5P0) 0T3P ANRNATR 2PY A2P0INA 0N YNWA? M0 0 Y AYOwRT” 03 142
LTI YT IR 217°07 NYBWS DX X1 DENNwNT 3 AT (XX

244



D»INDHN MTD YY DPN2NPD DV ATDWNN ) DPOY LAY
r

APHRORIVID MY ()

NYOwna 29yNn% 0WYR 0PWART 0°27AT PO DX 7725 Cncocl o1 apnna
,DRT OY WF7°02 91900 NPRYS 0°annwni P amonni By N°U0°a 17801
L1037 7PR9ID7 IR DYDY DR 1P0PT 0D 190w MITIR NPAan mnvp

D PPoR 0wy 1R T TV NN YTORT D 0D MRIY 2°BNNYR NMWKY
%1 P YTRT 03 07 MRIY DPENNwRR N MR N 1wn YR 121
JIT12Y57 TPna

YoM wnanwad XD 02720 IR D 2IWA0 0Oy 11 0°BNNTRT ,NNY
nMEY YTon *23% 01 N Lmann obyna? awex 1991 a0 nv%%o 11 1be
21wn% 0wy 1P 0°2NNwNRT 0 D800 MK N21TR 0D PR 1Nt 1AW by
YIwR 0PI ,IND INIRY YTRD MO XD 1T 771232 T2y 53100 72w 00
YN vIw 0K 1991 150 Nmram m912° 53 nx e 21y Tnbi yroma
DX D°2°NIN2 IAI? CN°0°1 NP2 MY 12°PY 77182 L7207 NP2 X1 1D
JTI DR 0°ONNwAT Dw ono’ana 1731 YRR MyIonTn ovynT? 10K IR ¥R

0°72W P71 X ,ONTIAY PR32 0n0n N0 1T 0ennwnT 217, N
WY ,°2°V°13P 011077 APY °3 19N .OnXY NITIDL *T0 YT awynd mnce 0°1190
DR 1TbY 02721y WRA YT DR MNAY 0072 N1 727 77RI2 0°annTn
MAmINAIY 933 ,0°N7an 7°A1912°002 02pn 0RT0Y ,1°01on% LTIAYa oA v
143,917 n"015 @3 0NR WY RO N oY

2P MIPIYPIT 2% 07non MIT0 P2 2535 0wy 1R o0Rnnwn ,nvyean
5w DUWITN2 T21TAw QR TXIPAD D120 110 91252 ,0°% NN ovavs Bt
22121 ARENTT Q1T Y Twpa2 0°IvD/00I%1 NP wNRY 0WYY 00721
73 I TDIT yTRn bw cnnann vpwn by Wweawe 9K NPT Nng P20
W08 NIM13T IR D°0IVE oY 212527 PR PR 1D YRR Pon TRy

Yuval Feldman "Measuring the Contribution of Fairness to Hi-Taan 143
Employees' Compliance to Trade Secrets Law: A Three-Fold Model of Normative
.Control" (Working Paper)

245



