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Æ≤∂ ¨µ ®‚¢Ó˘˙©
Æ®˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁ ∫ÔÏ‰Ï© ±∂ Á¢Ò ¨±πππ–Ë¢˘˙‰ ¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁ ±≤

Æ®·¢Ò˘˙© ¯ÁÒÓ ˙Â„ÂÒÂ ˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˘ËÈÂ„ Ï‚ÈÓ ±≥
¨¯ÚˆÓÏ ¨Â˙Â‡ ‰ÎÊ˙˘ ÈÂ‡¯‰ ÔÓ ¨Ú„ÈÓ‰ ÁÂ˙ÈÙÏ „·ÂÚ‰ Ì¯˙˘ ‰ÓÂ¯˙ Ì‡ ‡È‰ ‰Ï‡˘‰¢ ±¥
ÆÆÆ˙È¯˘Ù‡ Â˙Ú„Ï ‡È‰ ˛shop right Ï˘¸ ¯ÂÓ‡‰ Ï„ÂÓ· ‰¯Î‰ ÆÆÆÚ„È· ˘ÂÓÈ˘Ï ˙ÂÎÊ·
ÚÈ¯Î‰Ï ‰ËÈ˘‰ ÏÚ ¯˘‡ ¨˙È˙¯·ÁÂ ˙ÈÏÎÏÎ ˙ÂÈÈ„ÓÏ ÔÈÈÚ ‡È‰ ÈÂ‡¯ ¯·„‰ Ì‡ ‰Ï‡˘‰
ÌÂÏ˘˙· „È·ÚÓ‰ Ï˘ Â·ÂÈÁ ¯˘Ù‡Ó‰ ¨ÌÈËËÙ‰ ˜ÂÁ· ¯„Ò‰‰ ÈÎ ¨‰‡¯ Â˙ËÈ˘· ÆÆÆ‰·
„·ÂÚÏ ˙Â˜‰Ï ‰ÙÈ„ÚÓ‰ ‰„ÓÚ Û˜˘Ó ¨ÌÈÓÈ‡˙Ó ÌÈ¯˜Ó· „·ÂÚÏ ÌÈÈÂˆÈÙÂ ÌÈ‚ÂÏÓ˙
¢Æ˘ÂÓÈ˘ ˙ÂÈÂÎÊ ÂÈÈ‰„ ¨„ÂÒ· ÔÈÚ· ˙ÂÈÂÎÊ ˙ÈÈ˜‰ ÌÂ˜Ó· ¨ÌÈ‡˙Ó ‰¯˜Ó· ˙ÂÈÙÒÎ ˙ÂÈÂÎÊ

ÆπÆ≥µ ÛÈÚÒ ¨µµ≥ ßÓÚ· ¨Ì˘
È¢‡Á ¨±π±± ¨ÌÈ¯ˆÂÈ ˙ÂÎÊ ˜ÂÁ ª±¥±—±≥± ÌÈÙÈÚÒ ¨±¥∏ Á¢Ò ¨±π∂∑–Ê¢Î˘˙ ¨ÌÈËËÙ‰ ˜ÂÁ ±µ
Ï‡¯˘È· ˙È¯ÈÂÂ‡‰ ‰È˘Ú˙‰ ß „È¯Ù Ï‡¯˘È  ∏∑≥∞Øπ∂ ‡¢Ú ∫Ì‚ Â‡¯ Æ±∏ ¨µ ÌÈÙÈÚÒ ¨≤∂≥≥
ÁÓ–˜˙ ¨˙Â·¯˙‰Â ÍÂÈÁ‰ „¯˘Ó ß ÍÂ·¯Â‡ ÌÈÈÁ  ®‡¢˙© ±¥∏¥Øπ∑ ‡¢˙ ª¥π ®≥©‰ ¨Ó¢Ú·
ÏÚ „ÓÏÏ È„Î Á¯Î‰· ÔÈ‡ ËÙ˘Ó‰–˙È· Ï˘ ÂÊ ˙ÂÓÏÚ˙‰· ÈÎ ÔÈÈˆÏ ÈÂ‡¯ Æ¥π≥≥ ®±©≤∞∞¥
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¯˘‡· Ï‡¯˘È· ‰˜ÈÒÙ‰ ˙„ÓÚ ˙‡ ˙Â‡·‰ ˙Â˜ÒÙ· ˙ÂÙÓÏ ˙‡Ê–ÏÎ· ‰Ò‡ ¨ÔÈÙÈ˜Ú·
ÆÚ„ÈÓ‰ ¯ˆÂÈ Ï˘ Â˙Â‰Ê ˙Â·È˘ÁÏ

— ˙ÂÓÈ˘ ˙È¯ˆÈ ¨ÒÂ‚¯Â ˙¯·Á Ï˘ ‰˙ÚÈ·˙ ‰Â„È ±∂Ò˜Ó¯Î ß ÒÂ‚¯Â ÔÈ„‰–˜ÒÙ·
±∑Æ˙ÂÂ˘ ˙ÂÈÏÂ‡¯„È‰ ˙ÂÈ˘Ú˙ÏÂ ˙ÂÎ˙Ó‰ ˙ÈÈ˘Ú˙Ï ÌÈ‚È¯·˙ ¯ÂˆÈÈÏ ÌÈ˘Ó˘Ó‰ ÌÈÏÎ
‰¯·Á ‰˙˘È¯Ù ÌÚ „ÈÈÓ ‰ÓÈ˜‰Â ÒÂ‚¯ÂÂÓ ‰˘¯Ù ÒÂ‚¯Â Ï˘ ÌÈ¯ÈÎ· ÌÈ„·ÂÚ Ï˘ ‰ˆÂ·˜
ÔÎ‡ ÌÈ¯ÈÎ·‰ ÌÈ„·ÂÚ‰Â Ò˜Ó¯Î ÈÎ ¨¯˙È‰ ÔÈ· ¨Ú·˜ ÈÊÂÁÓ‰ ËÙ˘Ó‰–˙È· ÆÒ˜Ó¯Î — ‰¯Á˙Ó
Ô„ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Æ‰Ï˘ È¯ÁÒÓ „ÂÒ Â¯Ù‰ ÍÎ·Â ¨ÒÂ‚¯Â Ï˘ ÌÈÒ¯ÏÂË· ˘ÂÓÈ˘ Â˘Ú

∫‡·‰ ÈË˙ÂÙÈ‰‰ ‰¯˜Ó·

¨ÌÈ˘¯ÂÙ‰ ÌÈ„·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ ÒÂ‚¯ÂÂ· ÌÈÒ¯ÏÂË‰˘ ÁÈ Ì‡ Û‡¢
ÌÈ„·ÂÚ‰ ÔÎ˘ — Ì˙·ÈÊÚ ÌÚ Ì‰· ˘ÂÓÈ˘‰ ˙‡ Ì‰Ï ¯˘Ù‡Ï ÔÈ‡ ÔÈÈ„Ú
¯Î˘ ÌÏ·˜·Â Ì˘ ÌÈ„·ÂÚ Ì˙ÂÈ‰· ¨ÒÂ‚¯Â ¯Â·Ú· ÌÈÒ¯ÏÂË‰ ˙‡ ÂÁ˙ÈÙ
Ì‰ ÔÈ‡Â ¨ÒÂ‚¯ÂÂÏ ÌÈÎÈÈ˘ ÌÁÂ˙ÈÙ ˙Â¯ÈÙ ¨ÍÎÈÙÏ ÆÁÂ˙ÈÙ‰ ˙¯ÂÓ˙
ÂÓ¯˙ Â‡ ÌÈÁ˙ÙÓ‰ ÂÈ‰ Ì‰ Ì‡ Û‡ ˘ÂÓÈ˘ Ì‰· ˙Â˘ÚÏ ÌÈ‡˘¯

˛‰ÙÒÂ‰ ‰˘‚„‰‰¸ ±∏¢ÆÁÂ˙ÈÙÏ

¨Ú·Â˙‰ Ï˘ Â˙¯È˙Ú ‰Â„È ±πÓ¢Ú· ÌÈ·˘ÁÓ Â¯˜ÈÓ ÆÏÆÓÆË ß ÂÒÈ Ô‰Î ÔÈ„‰–˜ÒÙ·
˙ÂÏÂÂÚ ÁÂÎÓ È˙¯‰ˆ‰ ÔÈ„–˜ÒÙÏ ¨ÌÈÏ˘Â¯È· ˙Ú·˙‰ Ï˘ ¢˙·˘·˘Á¢ ˙ÎÂ˙ ˜ÂÂ˘Ó
ÈÙÏ ·˘ÂÁÈ˘ ¨˙Ú·˙‰Ó ÏÂÓ‚˙Ï È‡ÎÊ ‡Â‰ ÈÎ ÔÚË Ú·Â˙‰ Æ®È¯ÁÒÓ „ÂÒ ÏÊ‚© ˙ÂÈ¯ÁÒÓ
Â˙Â‰Ó· ˜ÒÂÚ ÔÈ„‰–˜ÒÙ ÆÏ‰È Â˙Â‡˘ ÌÈÏ˘Â¯È ÛÈÒ· ˙ÂÁÂ˜Ï‰ ÔÓ ˙Ú·˙‰ Ï˘ ‰È˙ÂÒÎ‰
ÔÈÈÚ· ÌÈ¯Á‡ ÔÈ„–È˜ÒÙÓ ‰Â˘ ‡Â‰ ÌÏÂ‡ ¨È¯ÁÒÓ „ÂÒ ‰ÂÂ‰Ó ˙ÂÁÂ˜Ï ˙ÓÈ˘¯ Ì‡ ‰Ï‡˘·
Ï˘ ¢„·ÂÚ¢ ‡Â‰ È¯ÁÒÓ „ÂÒ· ˘ÂÓÈ˘ ÚÂÓÏ ˘˜·Ó‰ Ú·Â˙‰ ‰Ê ‰¯˜Ó·˘ ÌÂ˘Ó ¨‰Ê
„ÈÙ˜‰ ÂÏÈ‡ ÈÎ ‰ÏÂÚ ËÙ˘Ó‰–˙È· È¯·„Ó ¨ÌÂ˜Ó ÏÎÓ Æ¢„È·ÚÓ¢‰ ‡È‰ ˙Ú·˙‰Â ¨˙Ú·˙‰
ÌˆÚ ‰˙ÈÈ‰ ¨®Ô„ ‰¯˜Ó‰ ˙Â„·ÂÚ· ‰˘Ú ‡Ï˘ ‰Ó© ˙ÂÈ„ÂÒ· ‰ÓÈ˘¯‰ ˙‡ ¯ÂÓ˘Ï „·ÂÚ‰

                                            

·Â¯· ÈÎ ‰ÏÚÓ ‰˜ÈÒÙ‰ ˙¯È˜Ò ÈÎ ÔÈÈˆÏ ˘È ¨˙‡Ê ÌÚ Æ¯Á‡ Â‡ ‰Ê ÔÂÂÈÎ· ÂÏ˘ ‰¯Â¯· ‰¯ÈÓ‡
˙‡ ÒÁÈÈÏ ¯˘Ù‡–È‡ ‡ÏÈÓÓ˘ ÍÎ È„Î „Ú ·Á¯ Û˜È‰· Ú„ÈÓ ˙ÏÈË· ¯·Â„Ó ÌÈ¯˜Ó‰

Æ„ÈÁÈ „·ÂÚÏ Â˙¯ÈˆÈ
ÔÈ„–˜ÒÙ ∫ÔÏ‰Ï© ¥≤± ®≥©‡ „¢Ù ¨ ßÁ‡Â Ó¢Ú· Ò˜Ó¯Î ß ßÁ‡Â Ó¢Ú· ÒÂ‚¯Â ±±¥≤Øπ≤ ‡¢Ú ±∂

Æ®ÒÂ‚¯Â
·ÂˆÈÚ‰ Æ‚È¯·˙‰ ˙ËÈ¯ÁÏ ¨·ÂˆÈÚ ¯Á‡Ï ¨˘Ó˘Ó‰ ¨‰˘˜ ˙Î˙ÓÓ ÈÓÏÂ‚ ˘ÏÂ˘Ó ‰È‰ ‰ÓÈ˘‰ ±∑
ÏÈÙÂ¯Ù Ï˘ „ÂÁ‰ Ï˘ È·¯Ó‰ ÒÂÈ„¯Ï ÈÏÓÈÈÓ‰ ÒÂÈ„¯‰ ÔÈ· ¯ÚÙ‰ Æ˙„ÁÂÈÓ ‰ËÈ˘· ‰˘Ú

Æ‰ÓÈ˘‰ Ï˘ ‰ÈÈÁ Í¯Â‡ ÔÈÈÚÏ ‰ÂÈÏÚ ˙Â·È˘Á ÂÏ ˘ÈÂ ¨¢Ò¯ÏÂË¢ ‡¯˜ ‰ÓÈ˘· Ô˘‰
Æ¥≥¥ ßÓÚ· ¨±∂ ‰¯Ú‰ ÏÈÚÏ ¨ÒÂ‚¯Â ÔÈ„–˜ÒÙ ±∏

µ±± ®±∞©‚Ï ÈÊÂÁÓ–ÌÈÈ„ ¨Ó¢Ú· ÌÈ·˘ÁÓ Â¯˜ÈÓ ÆÏÆÓÆË ß ÂÒÈ Ô‰Î  ®Ì–È© ≤≥≤µØ∞∞ ‡¢˙ ±π
Æµ±∂—µ±µ ßÓÚ ¯˜ÈÚ· ¨®ÂÒÈ Ô‰Î ÔÈ„–˜ÒÙ ∫ÔÏ‰Ï©
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ÈÎ ˘‚„ÂÈ ÆÂÓˆÚ „·ÂÚÏ È¯ÁÒÓ‰ „ÂÒ· ˙ÂÎÊ ˙˜Ú‰Ï ÒÈÒ· ‰ÂÂ‰Ó ‰ÓÈ˘¯‰ ˙¯ÈˆÈ· Â˙Ú˜˘‰
 ≤∞Æ‰¯·Á· „·ÂÚ‰ Ï˘ Â˙„Â·Ú È„Î ÍÂ˙ È¯ÁÒÓ „ÂÒ· ˙ÂÎÊ ˙˘ÈÎ¯· ¯·Â„Ó ‰Ê ÔÈ„–˜ÒÙ·

„ÂÒ‰ Ì‰·˘ ÌÈ¯˜Ó· „˜Ó˙Ó‰ ¨‰˜ÈÒÙ Ï˘ ¨¯˙ÂÈ ıÂÙ ¨¯Á‡ ‚ÂÒÓ ‰Â˘ ‰Ê ÔÈ„–˜ÒÙ
ÁÂ«¯‰ ÏÏÎ‰ ‰Ï‡ ÌÈ¯˜Ó· ≤±Æ‰„Â·Ú‰ ÈÒÁÈ ÂÏÁ‰ Ì¯Ë· „·ÂÚ‰ È„È–ÏÚ ¯ˆÂ È¯ÁÒÓ‰
¯Á‡Ï Ì‚ Ì˙Â˘¯· ¯‡˘ÈÈ ÌÓÈÚ ÌÈ‡È·Ó ÌÈ„·ÂÚ‰˘ Ú„ÈÓ‰ ÈÎ ‡Â‰ ËÙ˘Ó‰–È˙· ˙˜ÈÒÙ·
ÏÚ „ÓÏÏ È„Î Â· ˘È˘ Û‡ ¨‰˜ÈÒÙ Ï˘ ‰Ê ‚ÂÒ· ÌÏÂ‡ ≤≤Æ‰¯·Á· Ì˙„Â·Ú ˙ÙÂ˜˙ ‰ÓÈÈ˙Ò‰˘
˙Â·È˘Á ÏÚ „ÓÏÏ È„Î ÔÈ‡ ¨¯ˆÂÈ‰ Ï˘ Â˙Â‰Ê ˙ÈÈ‚ÂÒÏ ÌÈÒÁÈÈÓ ËÙ˘Ó‰–È˙·˘ ˙Â·È˘Á‰
ÍÏ‰Ó· „·ÂÚ‰ È„È–ÏÚ Â˘Î¯˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˙ÂÏÚ· ˙˘ÈÎ¯Ï Ú‚Â· ¯ˆÂÈ‰ Ï˘ Â˙Â‰Ê

Æ‰„Â·Ú‰ ˙ÙÂ˜˙
ÚÂÓÏ ‰¯·Á Ï˘ ‰˙ÏÂÎÈ ÔÂÈ„Ï ‰„ÓÚ ¨‰Â¯Á‡Ï ‡ˆÈ˘ ≤≥Ò˜¯ÈÈ„ ÔÈÈÚ· ÔÈ„‰ ˜ÒÙ· Ì‚
˘ÂÓÈ˘ ˙Â˘ÚÏÓ ¨˙˜ÂÏÁÓ‰ ‡Â˘ È„ÂÒ‰ Ú„È‰ ÁÂ˙ÈÙ· ˜ÏÁ ÂÏ ‰È‰ ¯˘‡ ¨¯·Ú˘Ï „·ÂÚÓ
„ÂÚ ÔÂÈÒ ÏÚ· „·ÂÚ‰ Ï˘ Â˙ÂÈ‰ ˙„·ÂÚÏ ÒÁÈÈ˙‰ Ì˘ ËÙ˘Ó‰–˙È·˘ Û‡ Æ‰Ê Ú„È· ‰¯Á˙Ó
Ï¢ÎÓÒÎ ÏÈÚÙ ˜ÏÁ ÏË ÂÈ˘ÚÓ· „·ÂÚ‰ ÈÎ ‰„·ÂÚ‰ ÌˆÚÏ ¨˙Â·È˘Á Ò˜¯ÈÈ„Ï ÚÈ‚‰ Ì¯Ë·
Ú„È· ˘ÂÓÈ˘‰ ˙ÂÈ˜ÂÁÏ ¯˘‡· ËÙ˘Ó‰–˙È· ˙„ÓÚ ÏÚ ‰ÚÙ˘‰ ‰˙È‰ ‡Ï ≤¥¯ˆÂÓ‰ ÁÂ˙ÈÙ

≤µÆ˙¯Á‡ ‰¯·Á ¯Â·Ú „·ÂÚ ‡Â‰ ¯˘‡Î „·ÂÚ‰ È„È·
ÔÈ· ˙¯˘˜Ó‰ ‰ÈˆÈ‡ÂËÈ‡‰ ˙‡ ÌÈ‰ÊÓ ËÙ˘Ó‰–È˙· ÈÎ ÚÂ·˜ÏÂ ÌÎÒÏ ¨ÔÎ Ì‡ ¨Ô˙È
ÌÈ˜ÈÚÓ ÌÈ‡ Ì‰ ¨·Â¯–ÈÙ–ÏÚ ¨˙‡Ê ÌÚ ÆÈ¯ÁÒÓ‰ „ÂÒ‰ ÏÚ Â˙ÂÏÚ· ÔÈ·Ï ¯ˆÂÈ‰ ˙Â‰Ê
≤∂ÆÂ˙Â‡ ¯ˆÈ ÂÓˆÚ ‡Â‰ Ì‡ Û‡ ¨‰¯·Á· Â˙„Â·Ú ÍÏ‰Ó· ¯ˆÂ˘ È„ÂÒ Ú„ÈÓ ÏÚ ˙ÂÏÚ· „·ÂÚÏ

˙È¯·‰–˙Âˆ¯‡· ÔÈ„‰ ®·©

Â˙Â‰Ê ˙Ï‡˘Ï ÌÈÒÁÈÈ˙Ó ÌÈ‡ ≤∑˙È¯·‰–˙Âˆ¯‡· ÌÈÂ˘‰ ÌÈ˜ÂÁ‰ ¨Ï‡¯˘È· ·ˆÓÏ ‰ÓÂ„·
                                            

ÂÈ‰ ¢„·ÂÚ¢‰ ÈÎ ˙Â¯˘Ù‡‰ ‰Á·Â ¨ÌÈÈÒÏ˜ „È·ÚÓ–„·ÂÚ ÈÒÁÈ· ¯·Â„ ‡Ï ‰Ê ‰¯˜Ó·˘ Û‡ ≤∞
Æ‰¯·Á‰ È¯ˆÂÓ Ï˘ ıÈÙÓ Â‡ Û˙Â˘ ‰˘ÚÓÏ

–ÌÈÈ„ ¨Ó¢Ú· ÒÈÂÂ¯Ò ‰ÏÂ ß Ó¢Ú· ÌÈÓ¢Á‡ È˙Â¯È˘ ÈÓ ®‡¢˙© ≤π≥≤Ø∞∞ ‡¢Ú· ¨Ï˘ÓÏ ≤±
Ì‰Â ¨‰¯·Á‰ ÌÚ Â˙Â¯˘˜˙‰Ï Ì„Â˜ ÂÒÒ·˙‰ „·ÂÚ‰ Ï˘ ÂÈ¯˘˜ ÈÎ Ú·˜ ¨∂∞∂ ®∂©‚Ï ÈÊÂÁÓ
Ì‚ ‰Ê Æ„È·ÚÓ‰ ˙˜ÊÁÏ ÌÈ¯·ÂÚ ÌÈ‡ Ì‰ Í‡ ¨‰„Â·Ú‰ ÌÂ˜ÓÏ ÂÓÈÚ ‡È·‰˘ ‰ÈÂ„ ÔÈÚÓ
¨˙ÂÓÂÈÓ ˘Î¯Â ¨‰¯·Á‰ ‰Ó˜Â‰ Ì¯Ë· ¨˙Â·¯ ÌÈ˘ ÛÚ· ˜ÒÚ ‡Â‰ — ·È˘Ó‰ Ï˘ ÂÂÚÈË

ÆÂÓÈÚ Â˙Á˜Ï ÂÏ ¯˙ÂÓÂ ¨ÂÏ˘ È¯ÁÒÓ „ÂÒ ‰Ê ¨¯ÓÂÏÎ ÆÌÈ˜ÙÒÂ ˙ÂÁÂ˜Ï ÌÚ ˙ÂÈÂ¯ÎÈ‰Â Ú„ÈÓ
Æ∂≥∞ ¨∂±≥ ‡Ï Ú¢„Ù ¨˘· „Â„ ß Ó¢Ú· ÔÂ˜„ÂÓ ≥≠≤±∂ØÂ Ú¢·„ ≤≤

ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ Ì¯Ë© ¯ÂË˜ÙÒ ¯·‡ ß Ó¢Ú· ˙ÂÈ‡ÂÙ¯ ˙ÂÎ¯ÚÓ Ò˜¯ÈÈ„ ±µØππ Ú¢Ú ≤≥
Æ®≤±Æ¥Æ∞µ

ÏÚ ‰ÚÙ˘‰ ‰˙È‰ ‡Ï ÂÊ ‰„·ÂÚÏ ÌÏÂ‡ ¨ÂÈÁÂ˙ÈÙ ÔÈ‚· ÌÈÏÂÓ‚˙Ï È‡ÎÊ ‰È‰ „·ÂÚ Â˙Â‡ ≤¥
ÆÈ¯ÁÒÓ‰ „ÂÒ· ˘ÂÓÈ˘ ˙Â˘ÚÏ Â˙ÏÂÎÈ

„ÂÒÎ ¯„‚ÂÓ ‡Ï ˙˜ÂÏÁÓ‰ ‡Â˘ Ú„È‰ ÈÎ Ú·˜ ‰¯˜Ó Â˙Â‡· ¯·„ Ï˘ ÂÙÂÒ· ÈÎ ¨˘‚„ÂÈ ≤µ
Æ˙Â¯Á‡ ˙Â·ÈÒÓ È¯ÁÒÓ

Æ±π ‰¯Ú‰ ÏÈÚÏ ¨ÂÒÈ Ô‰Î ÔÈ„–˜ÒÙ Â‡¯ ÌÏÂ‡ ≤∂
ªUniform Trade Secrets Act, 14 U.L.A. 437 et seq. (1985) (hereinafter: UTSA) ∫Â‡¯ ≤∑
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ÏÚ Â¯˜ÈÚ· ÒÒÂ·Ó ˙È¯·‰–˙Âˆ¯‡· ˙ÈÈ¯Ë˜Â„‰ ‰Ó¯· ÂÊ ‰Ï‡˘· ˜ÂÒÈÚ‰ ÆÚ„ÈÓ‰ ¯ˆÂÈ Ï˘
–È˙· Ï˘ ÌÏÂÙÈË ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ÌÈ‡˘Â· ˙Â˜ÂÏÁÓ· Â„˘ ËÙ˘Ó‰–È˙· ˙˜ÈÒÙ

 ≤∏Æ„ÈÁ‡ ÂÈ‡ ‰Ê ‡˘Â· ËÙ˘Ó‰
ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ¯ÂÒ‡ ˘ÂÓÈ˘ ‰˘Ú Ì‡ ÔÂÁ·Ï ÌÈ‡· ¯˘‡Î ÈÎ Â¯·Ò ˙ÂÓÈÂÒÓ ˙Â‡Î¯Ú
Ì‡ ‰Ï‡˘Ï ˘¯„È‰Ï ÔÈ‡ ¨Â„È·ÚÓ ÌÚ ˙Â¯Á˙‰Ï ‰¯ËÓ· ‰¯·Á‰ ÔÓ ˘¯Ù˘ „·ÂÚ È„È–ÏÚ
≤π‰ÈÈß‚¯ÈÂ ˙È„Ó Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· ¨Ï˘ÓÏ ÆÂ‡Ï Ì‡ ÂÓˆÚ· Ú„ÈÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰
˙ÓÂÚÏ ÔÂ¯˙È ÂÏ ‰˜ÈÚÓ ‰È‡ ‰ÊÈ¯‡ ¯ÓÂÁ Ï˘ ˘„Á ‚ÂÒ Á˙ÈÙ „·ÂÚ‰˘ ‰„·ÂÚ‰ ÈÎ ¯È‰ˆ‰
˙Ï‡˘ ˙‡ ‰‡¯ ‡Ï ËÙ˘Ó‰–˙È· Æ‰¯·Á· Ì˙„Â·Ú ÍÏ‰Ó· ‡˘Â‰ ˙‡ Â„ÓÏ˘ ÌÈ¯Á‡ ÌÈ„·ÂÚ

ÆÂ· ¯ÂÒ‡ ˘ÂÓÈ˘ ÔÈ·Ï È¯ÁÒÓ „ÂÒ· ¯˙ÂÓ ˘ÂÓÈ˘ ÔÈ· ‰Á·‰Ï ˙ÈËÂÂÏ¯Î ‰¯ÈˆÈ‰
˙‡ˆÂ˙ ÏÚ ˙Ú¯ÎÓ ‰ÚÙ˘‰ ˘È ¯ˆÂÈ‰ Ï˘ Â˙Â‰Ê ˙Ï‡˘Ï ÈÎ Â¯·Ò ˙Â¯Á‡ ˙Â‡Î¯Ú
Ú„ÈÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰˘ ‰„·ÂÚ‰ ÈÎ ÔÈÈˆ ¨Ï˘ÓÏ ¨Ô‚È˘ÈÓ· ËÙ˘Ó‰–˙È· ≥∞ÆÔÈ„‰–˜ÒÙ

≥±∫ÔÈ„‰–˜ÒÙ ˙‡ˆÂ˙ ÏÚ ‰ÚÈÙ˘‰
 
"...if the subject matter of the trade secret is brought into being
because of the initiative of the employee in its creation,

                                            

ªEconomic Espionage Act of 1996, 18 U.S.C. 90 (1996) (hereinafter: EEA)

ÆRestatement (Third) of Unfair Competition §3 (1985)

ÌÈ„·ÂÚ Ï˘ ÌÈÁÂ˙ÈÙ·Â ˙Â‡ˆÓ‰· ˙Ú‚Â‰ ‰˜ÈÒÙÂ ‰˜È˜Á Ï˘ ˙„¯Ù ˙Î¯ÚÓ ˙ÓÈÈ˜ ≤∏
˜ÒÚÂ‰ „·ÂÚ‰ Ì‡ ‰Ï‡˘· ÔÂÈ„ ÆÌÈÈÊÂÁ ÌÈÓÎÒ‰ È„È–ÏÚ Â‡ ÌÈËËÙ‰ ˜ÂÁ È„È–ÏÚ ÌÈ‚ÂÓ‰
‰·ÂˆÈÚÏ ÌÂ¯˙Ï ÈÂ˘Ú ¨ÌÈÈÊÂÁ‰ ÌÈ¯„Ò‰‰ ˙Ï‡˘· Ì‚–ÂÓÎ ¨ËËÙ Á˙ÙÏ ˙Ó–ÏÚ ‰¯·Á·
˙¯‚ÒÓÓ ‚¯ÂÁ ‰ÊÎ ÔÂÈ„ Í‡ ¨„·ÂÚ‰ È„È–ÏÚ Á˙et˘ È„ÂÒ Ú„ÈÓ· ÏÂÙÈËÏ ‰ÏÈÚÈ Í¯„ Ï˘
William P. Hovell "Patent ∫Â‡¯ ¨ÌÈËËÙ ˙ÂÚˆÓ‡· ‰‚‰ Ï˘ ‡˘Â· ÔÂÈ„Ï Æ‰Ê ¯Ó‡Ó
Ownership: An Employer's Rights to His Employee's Invention" 58 Notre Dame L.

Yuval Feldman ∫Â‡¯ ¨ÌÈ·ˆÓ‰ È˘· ÌÈ„·ÂÚ Ï˘ Ì˙Â‚‰˙‰ ˙‡ÂÂ˘‰Ï ÆRev. (1983) 863

"An Experimental Approach to the Study of Social Norms: The Distribution of

¯Ó‡Ó‰ ÆIntellectual Property in the Workplace" 10 J. Intell. Prop. L. (2002) 59

˙ÂÓ¯ÂÏ Ì˙ÂÈˆ ÔÈ·Ï ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˙ÂÚ‚Â‰ ˙ÂÓ¯ÂÏ ÌÈ„·ÂÚ Ï˘ ˙ÂÈˆ ÔÈ· ‰ÂÂ˘Ó
ÆÌÈ¯ˆÂÈ ˙ÂÈÂÎÊ· ˙ÂÚ‚Â‰

Dionne v. Southeast Foam Converting & Packaging, Inc., 397 S.E.2d 110 (VA ∫Â‡¯ ≤π
1990); The Pullman Group, LLC. v. The Prudential Insurance Company of America,

‰˜Ó ‰È‡ ÂÓˆÚ· ¯ˆÂÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰˘ ‰„·ÂÚ‰ Æ733 N.Y. Supp.2d 1 (NY 2001)

Ïˆ‡ Â˙„Â·Ú ÍÏ‰Ó· Á˙et Ú„ÈÓ‰ „ÂÚ ÏÎ Â˘Ù–˙ÂÂ‡Î Ú„ÈÓ· ˘Ó˙˘‰Ï ˙ÂÎÊ‰ ˙‡ ÂÏ
Æ„È·ÚÓ‰

˜ÒÂÚ‰ ˜ÂÁ‰ ÏÚ ‡ÏÂ ¨Ï·Â˜Ó‰ ËÙ˘Ó‰ ÏÚ ËÙ˘Ó‰–˙È· ÒÒ·˙‰ ‰Ï‡ ÌÈ¯˜Ó· ÈÎ Ì‡ ≥∞
ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ·

Structural Dynamics Research Corp. v. Engineering Mechanics Research ∫Â‡¯ ≥±
ÆCorp.,  401 F. Supp. 1102, 1111 (E.D. Mich. 1975)
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innovation or development even though the relationship is one of
confidence...absent an express contractual obligation... he is free
to use or disclose it in subsequent employment activity."

≥≤∫‰ÓÂ„ ‰„ÓÚ Ë˜ ‰ÈÂÂÏÈÒÙ· ËÙ˘Ó‰–˙È·
 
"...in the absence of a contractual obligation not to use or
disclose, no duty arose... that would prevent a chemist from
using and disclosing secret chemical formulae developed by him
in the course of his former employment." [Emphasis added]

˙Â·È˘Á· ˙·¯ÂÚÓ ‰¯Î‰ ˙È¯·‰–˙Âˆ¯‡·Â Ï‡¯˘È· ‚‰Â‰ ÔÈ„· ˘È ÈÎ ‰‡¯ ¨ÌÂÎÈÒÏ
— ÔÂÈ„‰ ˙ÂÓ¯ ¯‡˘· Ì‡ ÔÂÁ·Ï ˙ÚÎ ¯Â·Ú ÆÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ÁÂ˙È· ¯ˆÂÈ‰ Ï˘ Â˙Â‰Ê
ÈÎ ¯Â·ÒÏ ÌÂ˜Ó ÌÈÈ˜ — ˙È¯ÈÙÓ‡‰–˙È˙Â‚‰˙‰‰ ‰Ó¯‰Â ˙ÈÏÎÏÎ‰ ‰Ó¯‰ ¨˙È¯ÒÂÓ‰ ‰Ó¯‰

ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÁÂ˙ÈÏ ˙ÈËÙ˘Ó‰ ‰˘È‚‰ ÏÚ ÚÈÙ˘È˘ Ì¯Â‚ ˙ÂÈ‰Ï ‰¯ÂÓ‡ ¯ˆÂÈ‰ ˙Â‰Ê

ÌÈÈ¯ÒÂÓ ÌÈË·È‰ Æ≤

Locke Ï˘ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ ®‡©

„·ÂÚ‰ È„È–ÏÚ Á˙et˘ È¯ÁÒÓ „ÂÒÏ ‰Â˘ ÈËÙ˘Ó ÏÂÙÈË· ÍÓÂ˙‰ ÈÒÈÒ·‰ È¯ÒÂÓ‰ ÔÂÚÈË‰
‰‰ÂÊÓ‰ ÛÂÒÂÏÈÙ‰ Æ¢‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙¢Ó ¯Ê‚ Ì„Â˜‰ Â„È·ÚÓ Ïˆ‡ Â˙„Â·Ú ÍÏ‰Ó· ˘¯ÂÙ‰

≥≥∫Locke ‡Â‰ ˙‡Ê ‰È¯Â‡È˙ ÌÚ ¯˙ÂÈ·
 
"Though the earth and all inferior Creatures be common to all
Men, yet every Man has a Property in his own Person. This
nobody has any Right to but himself. The Labour of his Body,
and the Work of his hands, we may say, are properly his.
Whatsoever then he removes out of the State that Nature hath
provided, and left it in, he hath mixed his Labour with, and
joined to it something that is his own, and thereby makes it his
Property. It being by him removed from the common state Nature
placed it in, it hath by this Labour something annexed to it, that
excludes that common right of other Men. For this Labour being

                                            

ÆWexler v. Greenberg, 160 A.2d 430 (PA 1960) ∫Â‡¯ ≥≤
ÆJohn Locke Second Treatise of Government (1689) section 27 ∫Â‡¯ ≥≥
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the unquestionable Property of the Laborer, no Man but he can
have a right to what that is once joined to, at least where there is
enough, and as good left in common for others."

„·ÂÚ‰ ÈÎ ˙ÂÚÂË‰ ˙ÂÈÒÏ˜ ˙ÂÈ˙¯·Á ˙ÂÈ¯Â‡È˙Ï ÒÈÒ·‰ ˙‡ ‰ÂÂ‰Ó ÏÈÚÏ˘ ‰˜ÒÙ‰
∫ÈÎ Ú·Â˜ ¨Ï˘ÓÏ ≥µ¨Veblen ≥¥ÆÌÈÁÂÂ¯· Â˜ÏÁÏ ˜¯ ‡ÏÂ ¨ÂÏÓÚ È¯Ù Ï˘ ÂÈÏÚ· ˙ÂÈ‰Ï È‡ÎÊ
"In the accepted economic theories the ground of ownership is commonly

conceived to be the productive labor of the owner."

≥∂∫ÈÎ ÔÚÂË‰ ¨Shapiro ‡Â‰ Locke ˙Â·˜Ú· ÍÏÂ‰‰ ÛÒÂ ËÏÂ· È‡˜ÈË¯Â‡È˙
 
"...This fact about human creativity has been incorporated into
Western thinking about distributive justice via the workmanship
ideal of ownership. It resolves around the conviction that as long
as the resources with which people mix their productive capacities
are justly acquired, they may legitimately own the product of the
conjunction."

Á˙et˘ Ú„ÈÓ· ÏÙËÏ Í¯Âˆ· ‰ÎÈÓ˙Ï ÒÈÒ· ˙ÂÂ‰Ó ÏÈÚÏ˘ ˙Â¯‰ˆ‰‰ È˙˘ ÈÎ ‰ÓÂ„
‰˜È˘Ó ÂÊ ‰˘È‚ Æ„·ÂÚ‰ È„È–ÏÚ „ÓÏ˘ È„ÂÒ Ú„ÈÓ· ¯˘‡Ó ≥∑‰Â˘ ÔÙÂ‡· „·ÂÚ‰ È„È–ÏÚ
ÔÈ· ÌÈÊ‡Ó ÌÈ„·ÂÚ ‰ÈÙ–ÏÚ˘ ¨equity–‰ ˙˘È‚ — È˙˜ÂÏÁ ˜„ˆ Ï˘ ˙ÈÒÏ˜‰ ‰˘È‚Ï
ÈÙ–ÏÚ ≥∏Æ®‰ÓÂ„ÎÂ ¯Î˘© ‰„Â·Ú‰ ÌÂ˜ÓÓ ÌÈÏ·˜Ó Ì‰˘ ‰Ó ÔÈ·Ï ‰„Â·Ú‰ ÌÂ˜ÓÏ Ì˙ÓÂ¯˙
¯˙ÂÈ Ï·˜Ï ÌÈÙˆÓ Ì‰ ÔÎ ¯˙ÂÈ ‰ÏÂ„‚ Ì˙„Â·Ú ÌÂ˜ÓÏ ÌÈ„·ÂÚ Ï˘ Ì˙ÓÂ¯˙˘ ÏÎÎ ¨Adams

                                            

Justin Huges "The Personality Interest of Artists and Inventors in Intellectual ∫Â‡¯ ≥¥
ÆProperty" 16 Cardozo Arts & Ent. L. J. (1998) 81

ÆThorstein Veblen "The Beginning of Ownership" 4 Am. J. Soc. (1898) 352 ∫Â‡¯ ≥µ
Ian Shapiro "Resources, Capacities, and Ownership - The Workmanship Ideal ∫Â‡¯ ≥∂

Æand Distributive Justice" 19 Polit. Theo. (1991) 47

˙Â„ÂÒÏ ˙ÈËÙ˘Ó ‰‚‰ ÏÎ Ô˙È˙ ‡Ï˘ È˙ÂÂÎ ÔÈ‡ ‰Â˘ ÏÂÙÈË ÏÚ È¯·„· ÈÎ ÔÈÈˆÏ ˘È ≥∑
‰Â˘ ÒÁÈ· ÂÎÊÈ „·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ ¯˘‡ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ˘ ÈÂ‡¯˘ ‡Ï‡ ¨ÌÈÈ¯ÁÒÓ
¨˙ÂÈ‡¯‰ ÈÏË ÏÚ ¨ÌÈ„ÚÒ‰ ÏÚ ÚÈÙ˘È˘ ÏÂÎÈ ‰Â˘ ÏÂÙÈË ÆÌ‰· ÈËÙ˘Ó‰ ÏÂÙÈË‰ ˙ÈÁ·Ó

Æ‰ÓÂ„ÎÂ „È·ÚÓÏ ˜Ê‰ ˙¯„‚‰ ÏÚ
˜„ˆ Ï˘ ˙ÂÈ¯Â‡È˙ ÈÙ–ÏÚ „·ÂÚ‰ Ï˘ ÈÂˆÈÙ‰ ˙ÂÈÂ¯˘Ù‡ ÔÈ·˘ Ï„·‰· ÔÂ„Ï ÌÂ˜Ó Ô·ÂÓÎ ˘È ≥∏
˙ÈÈ¯Â‡È˙ ÈÙ–ÏÚ ÂÏ ˙˙Ï ˘È˘ ÈÂˆÈÙ‰ ÔÈ·Ï ®ÌÈÒÂÂ·Â ÌÈ˜ÚÓ ˙˜ÂÏÁ ¨Ï˘ÓÏ© È˙˜ÂÏÁ

Æ®˙ÂÏÚ· ˙ÂÈÂÎÊ ˙˜Ú‰ ¨‰¯Â‡ÎÏ ¨˙˘¯Â„‰© ‰„Â·Ú‰
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È„Î Locke Ï˘ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙· ˘È ¨ÔÂ˘‡¯ Ë·Ó· ÈÎ ¯ÓÂÏ ÔÎ Ì‡ Ô˙È ≥πÆ„È·ÚÓ‰ ÔÓ
È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒÏ ‰Â˘ ˙ÂÒÁÈÈ˙‰Ï ˙È¯ÒÂÓ ˙È˙˘˙ ˙ÓÈÈ˜ ÈÎ ÚÂ·˜Ï

ÆÂÓˆÚ „·ÂÚ‰
Ú„ÈÓ ÔÈ· ‰Á·‰‰ Í¯ÂˆÏ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙· ˘ÂÓÈ˘Ï ˙ÂÏ·‚Ó  ˙ÂÓÈÈ˜ ÌÏÂ‡
‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ ¨ÌÈ¯·„‰ Ú·ËÓ ÆÂÈ„È–ÏÚ „ÓÏ˘ Ú„ÈÓ ÔÈ·Ï „·ÂÚ‰ È„È–ÏÚ Á˙et˘
˙ÈÈ˜‰Ï È¯ÒÂÓ ÒÈÒ·Î ÂÊ ‰È¯Â‡È˙· ˘Ó˙˘‰Ï Â‡Â··Â ¨ÌÈÓ‚ÙÓ ‰ÈÈ˜ ‰È‡ Locke Ï˘

∫‰Ï‡ ÌÈÓ‚Ù ÌÚ ˙È˘‡¯ „„ÂÓ˙‰Ï ˘È ¨Á˙ÈÙ˘ È„ÂÒ‰ Ú„ÈÓ‰ ÏÚ „·ÂÚÏ ˙ÂÏÚ·
È¯„ÂÓ ˘Â¯ÈÙ ‰Ï·È˜ Locke Ï˘ ‰È¯Â‡È˙‰ ÈÎ ÔÚÂË Thomas — È¯ÂËÒÈ‰‰ ¯˘˜‰‰ £

Locke, Thomas Ï˘ Â˙ÚËÏ ¥∞Æ¯Â˜Ó· ‰·˙Î Â·˘ È¯ÂËÒÈ‰‰ ¯˘˜‰‰ ˙‡ ˙ÂÂÈÚ˘
„‚Î ÌÈÏÚÂÙ‰ Ï˘ Ì‰È˙ÂÈÂÎÊ ÏÚ ¯·È„ ‡ÏÂ ¨‰ÎÂÏÓ‰ „‚Î Ë¯Ù‰ Ï˘ ˙ÂÈÂÎÊÏ ÔÚË
ÌÚ ÆÌÈ„È·ÚÓ‰ ÏÂÓ Ï‡ ÌÈ„·ÂÚ‰ ˙ÂÈÂÎÊ ÏÚ — ÂÏ˘ ‰¯˜Ó· ÂÓÎ Â‡ ¨ÌÈËÒÈÏËÈÙ˜‰
‰¯·Ú˘ ˙ÂÁ˙Ù˙‰· Ì‰ Û‡ ÌÈ¯ÈÎÓ ¯˘‡ ¨ÌÈÙÒÂ ÌÈ·˙ÂÎ ÈÎ ÔÈÈˆÏ ˘È ¨˙‡Ê
— ÍÙ‰Ï ‡Ï‡ ¨‰˙˘ÏÂÁÏ ‰ÁÎÂ‰Î ˙‡Ê ÌÈ‡Â¯ ÌÈ‡ ¨˙È¯ÂËÒÈ‰ ‰ÈÁ·Ó ‰È¯Â‡È˙‰
¯Â˜Ó· ‰ÒÒ·˙‰ Locke Ï˘ ‰È¯Â‡È˙‰ ÈÎ ‰„ÂÓ ¨Ï˘ÓÏ ¨Shapiro Æ‰˙ÓˆÂÚÏ ‰ÁÎÂ‰Î
‰˙ÈÈ‰ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ Ï˘ ˙ÈÒÈÒ·‰ ‰ÒÈÙ˙‰ ¨Â„È„Ï Í‡ ¥±¨˙È˙„ ‰ÈÈ‡¯–˙ÈÂÂÊ ÏÚ
‰È‰ ‰Ê ÔÂÏÈÁ ÍÈÏ‰˙ ¥≤ÆÔÂÏÈÁ ÍÈÏ‰˙ Ï˘ ‡˘ÂÓÏ ‰˙ÈÈ‰˘ ÍÎ È„Î „Ú ˙È·ÈËÈ‡ÂËÈ‡

 ¥≥ÆÒ˜¯Ó Ï˘ Â˙·È˙ÎÏ Â·Â¯· ¯Â˘˜
ÏÚ ÈÒÏ˜‰ Â¯Ó‡Ó· ¨Veblen — Ú„È–˙Â¯È˙Ú ˙ÂÈ˘Ú˙· ˙È˘È‡ ‰¯ÈˆÈ Ï˘ ‰ÓÂÈ˜ £

˙ÂÏÚ·‰ ˙‡ ˜ÈÚ‰Ï ˘È ‰ÈÙÏ˘ ˙È·ÈËÈ‡ÂËÈ‡‰ ‰ÒÈÙ˙‰ ˙‡ ‡Â‰ Û‡ ¯˜·Ó ¥¥¨˙ÂÏÚ·
„‚ ¯˙ÂÈ· ÚÎ˘Ó‰ ÂÂÚÈË ÆÂ¯ÂˆÈÈÏ ÏÂÎÈ·Î ÌÈ‡¯Á‡‰ ÌÈ„ÈÁÈÏ ‰„Â·Ú‰ ¯ˆÂ˙ ÏÚ
ÆÂ˙·È·ÒÓ Ë¯Ù‰ Ï˘ Â˙„Â·Ú È¯Ù ˙‡ „„Â·Ï ¯˘Ù‡–È‡˘ ‡Â‰ ¢‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙¢
ÔÎ˘ ¨Â˙Â‡ ¯ˆÈÈ ‡Â‰˘ ÈÙÓ ˜¯ ÌÈÂÒÓ ¯ˆÂ˙ ÏÚ ˙ÂÏÚ·Ï ÔÂÚËÏ ÏÂÎÈ ÂÈ‡ Ì„‡
ÂÊ ‰˘È‚ ÆÂ˜ÏÁ ˙‡ Ì¯Â˙ ·ÂË‰ ‰¯˜Ó· ‡Ï‡ ¨„ÈÁÈ‰ ¯ˆÂÈ‰ ÂÈ‡ ÌÏÂÚÏ ËÚÓÎ „·ÂÚ‰
ÌÈ˘Ú ÌÈÁÂ˙ÈÙ‰ ·Â¯ ‰·˘ ¨˜Ë–È‰‰ ˙ÈÈ˘Ú˙ Ï˘ ¯˘˜‰· È¯ÈÙÓ‡ ÈÂ·È‚· ‰ÎÂÊ

 ¥µÆ®team production© ÌÈ˙ÂÂˆ·

                                            

J.S. Adams "Inequity in Social Exchange" 2 Advances in Experimental Social ∫Â‡¯ ≥π
ÆPsychology (New York, Leonard Berkowitz ed., 1965) 267–299

ÆDavid A.L. Thomas Locke on Government (London, 1995) ∫Â‡¯ ¥∞
ÆShapiro, supra note 36, at pp. 49–51 ∫Â‡¯ ¥±

Ibid, at p. 48: "Yet because of the powerful appeal of the intuition that drives ∫Â‡¯ ¥≤
Æthe workmanship, many have tried to formulate secular variants of it"

Æ®·©≤‡ ÛÈÚÒ· ÔÏ‰Ï ÔÂÈ„ Â‡¯ ¥≥
ÆVeblen, supra note 35 ∫Â‡¯ ¥¥

Robert P. Merges "The Law and Economics of Employee Inventions" 13 ∫Â‡¯ ¥µ
ÆHarv. J. L. & Tech. (1999) 1

ÆShapiro, supra note 36, at p. 58 ∫Â‡¯ ¥∂
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 ¥∂∫ÂÈÙÂ‡· ‰ÓÂ„ ÔÂÚÈË ÍÎ ÏÚ ÛÈÒÂÓ Shapiro

"The claim that we own what we make in virtue of our ownership
of our productive capacities undermines the claim that we own
our productive capacities, once it is conceded that those capacities
are themselves produced partly by the work of others."

ÏÏÁ· ¯ˆÂÓ ¯ˆÈÈÏ „·ÂÚ‰ Ï˘ Â˙ÏÂÎÈ ˙‡ Â˙ÒÈÙ˙Ï ÒÁÈ· Shapiro Ï˘ ÂÈ¯·„
„ˆÈÎ Æ‰Ê ¯˜ÁÓ Í¯Ú ‰·˘ ¨˜Ë–È‰‰ ˙ÈÈ˘Ú˙ Ï˘ ¯˘˜‰· „ÁÂÈÓ· ÌÈÈËÂÂÏ¯ ¥∑˜È¯‰
Shapiro ¥∏ø‰¯·Á· ÌÈÈ˜‰ Ú„ÈÓ· ˘ÂÓÈ˘ ÍÂ˙ ‰˘Ú˘ „·ÂÚ‰ Ï˘ ÁÂ˙ÈÙ ¯È„‚
Í¯Ú–˙ÂÂ˘ ÔÈ‰ Â˙ÓÂ¯˙Â Ì„‡‰ Ï˘ Â˙ÏÂÎÈ ¨˙È¯ÒÂÓ Ë·Ó–˙„Â˜Ó ÈÎ ÔÚÂËÂ ÛÈÒÂÓ
‡Â‰ ¨˙‡Ê ÌÚ ¥πÆ¯ˆÂÓ‰ ˙¯ÈˆÈ ˙Ú· ˘ÂÓÈ˘ Ì‰· ‰˘ÂÚ Ì„‡ Â˙Â‡˘ ÌÏ‚‰–È¯ÓÂÁÏ
‡Â‰ ¨¯ˆÂÓ ˙¯ÈˆÈÏ ˙ÈÏËÓ‰ Â˙ÏÂÎÈ ˙‡ ˘È„˜Ó Ì„‡ ¯˘‡Î ¨˙È·ÈËÈ‡ÂËÈ‡ ÈÎ ‰„ÂÓ
ÌÈÈÂˆÈÁ‰ ˙Â¯Â˜Ó‰ Ï˘ Ì˙ÓÂ¯˙ ˙‡ ÏË·Ó ‡Â‰˘ ÍÂ˙ ¨ÂÏ˘Ï ¯ˆÂÓ‰ ˙‡ ·È˘ÁÓ
Ï˘ ‡˘Â· ÌÈ˜ÒÂÚ‰ ÌÈÈ‚ÂÏÂÎÈÒÙ ÌÈ¯˜ÁÓ ÁÎÂÏ ‰ÙÈ¯ÁÓ ÂÊ ‰ÈÚ· µ∞ÆÚ„ÈÓ‰ ˙¯ÈˆÈÏ
Ì˙ÓÂ¯˙ ˙‡ ÌÈ˘‡ Ï˘ Ì˙ÒÈÙ˙· ˙˜‰·ÂÓ ‰ÓÊ‚‰ ÌÈ„Ú˙Ó ¯˘‡ ¨È˙˜ÂÏÁ ˜„ˆ

 µ±ÆÛ˙Â˘Ó‰ ıÓ‡ÓÏ ˙È˘È‡‰
˙ÂÈÂÎÊ ÏÚ ˜·‡Ó ÔÈ· Ï„·‰ ÌÈÈ˜˘ ‡È‰ ˙Ú„‰ ˙‡ ‰Ï ˙˙Ï ˘È˘ ˙ÙÒÂ ˙ÂÈ˙ÈÈÚ· £

                                            

Veblen, supra note 35, at p. 353: "Production takes place only in society – ∫Â‡¯ ¥∑
only through the cooperation of an industrial community. This industrial

community may be large or small; its limits are commonly somewhat vaguely

defined; but is always comprises a group large enough to contain and transmit the

traditions, tools, technical knowledge, and usages without which there can be no

industrial organization and no economic relation of individual to one another or

Æto their environment"

˙‡ ‰˙Î¯Ú‰· ‰ÊÈ¯ÙÓ ˙ÈËÒÈÒ˜¯Ó‰ ‰˘È‚‰ ÈÎ ÔÚÂË ¯˘‡ ¨Cohen, infra note 55 ∫Â‡¯ ¥∏
˙‡ ÌÈ˘È‚„Ó ÌÈÈÁÎÂ ÌÈ¯˜ÁÓ ¨ÔÎÏ Ì„Â˜ È˙¯ÎÊ‰˘ ÈÙÎ Æ¯ˆÂÓ‰ ˙¯ÈˆÈÏ „ÈÁÈ‰ Ï˘ Â˙ÓÂ¯˙

ÆÌÈ¯ˆÂÓ ¯ÂˆÈÈÏ ˙Ù„ÚÂÓ‰ Í¯„Î ˙ÂÂˆ‰ ˙„Â·Ú
ÆShapiro, supra note 36, at p. 59 ∫Â‡¯ ¥π

–‚ˆÓ ˙¯ˆÂÈÂ ˙È˙¯·Á‰ ‰Èˆ‡ÂËÈÒ‰ ÔÓ ˙ÓÏÚ˙Ó ¯˘‡ ˙ÈËÓÂ¯ ‰˘È‚ ÂÊ ÈÎ ÔÚÂË Shapiro µ∞
‰ÓÂ„· ÆÚ„ÈÓ‰ ˙¯ÈˆÈ Ï˘ ÍÈÏ‰˙· „ÈÁÈ‰ Ì¯Â‚‰ ‡Â‰˘ ·Â˘ÁÏ ‰ÚÂË‰ ¨„·ÂÚ‰ ÈÈÚ· ‡ÂÂ˘
¨„·ÂÚÏ ÍÈÈ˘ ÌÈÂÒÓ ¯ˆÂÓ˘ ÔÂÈÚ¯‰ ÈÎ ÔÚÂË ¨Thomas, supra note 40, at p. 105 ¨ÍÎÏ
Â‡¯ ÆÍÁÂ‚Ó ÂÈ‰ ¨ÂÊ· ÂÊ ˙Â··¯Ú˙Ó ıÂÁ ˙Â¯Â˜ÓÓ ‰¯ÊÚ‰Â ˙ÈÓˆÚ‰ ‰„Â·Ú‰ Â·˘ ÌÏÂÚ·
˙‡ ‡Ë·Ó‰ ¨Robert Nozick Anarchy, State and Utopia (New York, 1974) 175 ∫Ì‚
ÌÈ‰ Ï˘ ÂÈÏÚ·Ï ·˘ÁÈÈ ‡Ï Ì„‡ ∫˙ÂÈ·‚Ú‰ ıÈÓ Ï˘ Ï˘Ó‰ ˙¯ÊÚ· ˙‡Ê ‰˘È‚· „¯ÂÒ·‡‰

ÆÌÈ‰ ÍÂ˙· ÂÏ˘ ˙ÂÈ·‚Ú‰ ıÈÓ ˙‡ ··¯Ú ÈÎ ˜¯
Michael Ross & Fiore Sicoly "Egocentric Biases in Availability and ∫Â‡¯ µ±

ÆAttribution" 37 J. Person. & Soc. Psych. (1979) 322
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ÆÌÈËËÙ Â‡ ÌÈ¯ˆÂÈ ˙ÂÈÂÎÊ È·‚Ï „È·ÚÓÏ „·ÂÚ‰ ÔÈ· ˙˜ÂÏÁÓ ÔÈ·Ï ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ·
Ú„ÈÓ‰ ÏÚ ˙ÂÈÂÎÊ ˘Â¯„È˘ ‡Â‰ „È·ÚÓ‰ ÌÈ¯˜Ó‰ ·Â¯· ¨ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ¯˘˜‰·
˙‡ Û˙˘Ï ‰È‰È ·Â¯Ï ÂÂˆ¯ ÔÎ˘ ¨˙ÂÈ„ÚÏ· ÏÏÎ–Í¯„· ˘Â¯„È ‡Ï „·ÂÚ‰ ÆÈ„ÂÒ‰
˙ÈÈ¯Â‡È˙ Ï˘ ‰ÈÁÂÓ· ¨ÔÎÏ µ≤Æ˙Ó„Â˜‰ Â˙„Â·ÚÓ Í¯Ú‰ ÏÚ· Ú„ÈÓ· ˘„Á‰ „È·ÚÓ‰
‰Á˙Ó˘ ˙¯Â˜È·‰ ·Â¯ Æ˙È„ÚÏ·–‡Ï ˙ÂÏÚ·· ¯˙ÂÈ‰ ÏÎÏ ÔÈÈÂÚÓ „·ÂÚ‰ ¨‰„Â·Ú‰
‰È¯Â‡È˙‰˘ ‰Á‰‰ ÏÚ ˙ÒÒÂ·Ó ¨ÏÈÚÏ ˙Â˜ÒÙ· Ë¯ÂÙ˘ ÈÙÎ ¨‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ ÏÚ
Æ‰„Â·Ú‰ ¯ˆÂ˙ ÏÚ ˙È„ÚÏ· ˙ÂÏÚ·· „·ÂÚ‰ ˙‡ ˙Âk�ÊŸÏ ‰ÎÈ¯ˆ ‰„Â·Ú‰ ÈÎ ˙Ò¯Â‚
˙ÈÈ˘Ú˙· „·ÂÚ‰˘ ÔÂÂÈÎÓ ¨ÂÏ˘ ‰¯˜Ó· ‰˙ÂÁÙ ˙‡Ê ˙¯Â˜È· Ï˘ ‰ÎÏ˘‰‰ ÍÎÈÙÏ
Æ˘„Á‰ Â„È·ÚÓ ÌÚ Ú„ÈÓ‰ ˙‡ ˜ÂÏÁÏ ‰ˆÂ¯ ˜¯ ‡Ï‡ ¨˙ÂÈ„ÚÏ·Ï ÔÚÂË ÂÈ‡ ˜Ë–È‰‰
ÏÎÎ ÂÈÂÂ˘· ‰„Á‰ ‰„È¯È·Â È¯ÁÒÓ‰ „ÂÒ‰ Ï˘ ÂÈÙÂ‡· ·˘Á˙‰· ¨‡ÒÈ‚ Í„È‡Ó
‰·¯ ˙Â·È˘Á ÒÁÈÈÏ ÌÂ˜Ó ˘È Ì‡ ¯Â¯· ‡Ï ¨ÂÈÏ‡ ÌÈÙ˘Á ¯˙ÂÈ ÌÈ·¯ ÌÈ˘‡˘

Æ˙ÂÈ„ÚÏ·‰ ˙Ï‡˘Ï
˙Â„ÂÒ¢ Ì‡ ¯˜ÈÚÂ ÏÏÎ ¯Â¯· ‡Ï˘ ‡È‰ ˙Ú„‰ ˙‡ ‰Ï ˙˙Ï ÈÂ‡¯˘ ˙ÙÒÂ ‰„Â˜ £

¯·Â„Ó ¯˘‡Î ¨ÌÈËËÙÓ ÏÈ„·‰Ï Æ˙ÂÏÚ· ÂÈÏÚ ˘ÂÎ¯Ï Ô˙È˘ ¯ˆÂÓ ÌÈ‰ ¢ÌÈÈ¯ÁÒÓ
ÛÂ¯ÈˆÓ ˜¯ Ú·Â Ú„ÈÓ‰ Ï˘ Í¯Ú‰ ¨®know-how© Ú„ÈÓ Ï˘ ‚ÂÒÓ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ·
¯ˆÂÓ ¯ˆÈ Â˙„Â·Ú ÁÂÎ· ÈÎ ˘È‚¯Ó „·ÂÚ‰˘ ÏÏÎ ¯Â¯· ‡Ï ÍÎÈÙÏ ÆÚ„ÈÏ ‰„Â·Ú

ÆÂÈÏÚ· ˙ÂÈ‰Ï ÍÈ¯ˆ ‡Â‰˘ ÔÁ·ÂÓ

ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ¯˘˜‰·Â ¨ÏÏÎ· ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ ÌÂ˘ÈÈ ÏÚ ˙Â¯Â˜È·‰ Û‡–ÏÚ
Ï˘ È˘ÈÏ˘‰ ˜ÏÁ· µ≥Æ‰Ï˘ ˙ÂÈ·ÈËÈ‡ÂËÈ‡· ÌÈÓ‚ÂÙ ÌÈ‡ ÂÏÏ‰ ÌÈÏ˘Î‰ ÈÎ ‰‡¯ ¨Ë¯Ù·
Û˜˙˘Ó ÔÎ‡ Locke Ï˘ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ Ï˘ È¯ÒÂÓ‰ ÒÈÒ·‰ Ì‡ ÔÁ·‡ ¯Ó‡Ó‰

ÆÌ‚„Ó· Â˜„·˘ ÌÈ„·ÂÚ‰ Ï˘ Ì‰È˙Â„ÓÚ·

 ˙Â„ÂÒ· ˙ÂÈÂÎÊ‰ ÏÚ ÂÈ˙ÂÎÏ˘‰Â ÏÚÂÙÏ ÔÂ‰‰ ÔÈ· Á˙Ó‰ ∫˙ÂÈËÒÈÒ˜¯Ó ˙Â˘È‚ ®·©
ÌÈ˘¯ÂÙ ÌÈ„·ÂÚ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ

È„ÓÚÓ–ÔÈ·‰ Á˙Ó· „˜Ó˙Ó Ò˜¯Ó ¨ÂÈÓÂ„Â Locke Ï˘ ˙ÈËÒÈÏ‡Â„ÈÂÂÈ„È‡‰ Ì˙˘È‚Ï „Â‚È·
˙‡ ÔÁ·˙ ÂÊ ÁÂ¯· ‰·È˙Î Æ‰¯·Á· ˙ÂÏÚ· ˙ÂÈÂÎÊ ˙‡ˆ˜‰ Ï˘ ˙È·ÈËÓ¯Â‰ ‰ÈÁ·Ï ÒÈÒ·Î
‡ÏÂ ¨È„ÓÚÓ–ÔÈ· Á˙ÓÓ ˜ÏÁÎ ¯·Ú˘Ï ÌÈ„·ÂÚ È„È–ÏÚ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰ ˙ÂÈ¯ÒÂÓ
Ï˘ Â˙˘È‚· ˙˜ÒÂÚ‰ ‰·¯ ‰·È˙Î ˙ÓÈÈ˜ ˙Â¯ÙÒ· ÆÈ˘È‡–ÔÈ· Á˙ÓÓ ˜ÏÁÎ

                                            

„·‡È Ê‡˘ ÔÂÂÈÎÓ ¨ÌÏÂÚ‰ ÏÎÏ ˘È‚ ‰È‰È Ú„ÈÓ‰˘ ‰ˆ¯È ‡Ï „·ÂÚ‰ Ì‚˘ Ô·ÂÓ ¨˙‡Ê ÌÚ µ≤
ÆÂÎ¯ÚÓ Ú„ÈÓ‰

Steven Cherensky "A Penny for Their Thoughts: Employee-Inventors, Pre- ∫Â‡¯ µ≥
Invention Assignment Agreements, Property, and Personhood" 81 Cal. L. Rev.

(1993) 595; Ann Bartow "Inventors of the World, Unite! A Call for Collective

ÆAction by Employee Inventors" 37 Santa Clara L. Rev. (1997) 673
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˙ÂÏ‡˘ ˙¯¯ÂÚÓ ˙‡Ê ‰·È˙Î µ¥Æ‰¯·Á· ‰¯·Ú‰–È· ÌÈÚˆÓ‡ Ï˘ ‰˜ÂÏÁÏ Ú‚Â‰ ÏÎ· Ò˜¯Ó
¯˘˜‰· ÔÂÁ·Ï ‰Ò‡ ¨˙‡Ê ÌÚ Æ‰Ê ¯Ó‡Ó Ï˘ ‰ÚÈ¯È‰ Û˜È‰Ó ˙Â‚¯ÂÁ‰ ˙Â·¯ ˙ÂÈÈÚÓ
ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ‰Â˘ ÏÂÙÈË ˙Â˜È„ˆÓ‰ ˙Â„ÓÚ ˙ÈËÒÈÒ˜¯Ó‰ ‰·È˙Î· ˘È Ì‡ ÈÁÎÂ‰

ÆÂÓˆÚ „·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘
ÔÂÚÈË‰ µµÆÌÈÏÚÂÙ‰ „ÓÚÓ ÏÂˆÈ· ˘‚„‰ ˙‡ ÏÏÎ–Í¯„· ‰Ó˘ ˙ÈËÒÈÒ˜¯Ó‰ ‰˘Ó‰
¢ÌÈÏÚÂÙ¢‰ „ÂÚ· ¨ÏÎ· ÌÈÎÂÊ ˙‡Ê–ÏÎ·Â ÌÈ„·ÂÚ ÌÈ‡ ÔÂ‰‰ ÈÏÚ·˘ ‡Â‰ ÈÒÏ˜‰ ÈËÒÈÒ˜¯Ó‰

Æ‰˘˜‰ Ì˙„Â·Ú „Ú· ‰ÈÂ‡¯ ‰¯ÂÓ˙ ÌÈÏ·˜Ó ÌÈ‡ Í‡ ÌÈÏÓÚ
ÔÈ· ‰Á·‰‰ Í¯ÂˆÏ ÌÈÈËÒÈÒ˜¯Ó‰ ˙ÂÂ¯˜Ú· ˘ÂÓÈ˘Ï ˙ÂÏ·‚Ó ˙ÂÓÈÈ˜ Ô‡Î Ì‚ ÌÏÂ‡
Ì‡Â˙ ÂÈ‡ ÈËÒÈÒ˜¯Ó‰ ÔÂ¯˜ÈÚ‰ ÆÂÈ„È–ÏÚ „ÓÏ˘ Ú„ÈÓ ÔÈ·Ï „·ÂÚ‰ È„È–ÏÚ Á˙et˘ Ú„ÈÓ

∫˙Â‡·‰ ˙Â·ÈÒ‰ ÔÓ ˜Ë–È‰‰ ˙ÈÈ˘Ú˙ ˙ÏÚÂÙ ‰·˘ ˙Â‡ÈˆÓ‰ ˙‡
ÌÈ„È·ÚÓ‰ ÌÈ‚· ¯˘‡Â ¨˙Â¯Á˙Ó ˙Â¯·Á ÔÈ· ÌÈ¯·ÂÚ˘ ÌÈ„·ÂÚ Ì˙Â‡ ¨˙È˘‡¯ £

˙ÂÁÙ ‡Ï ÌÈÓÎÁÂ˙Ó ÌÈ·¯ ÌÈ¯˜Ó· ÌÈ‰ ¨ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ˙¯Ù‰ ÏÚ ˙ÂÚÈ·˙ ÌÈ˘È‚Ó
¨‰Ï‡Î ÂÈ‰ Ì‡ µ∂¨ÌÈÈÁÂÂ¯‰ Ì‰ÈÁÂ˙ÈÙ ÏÚÂ Ì˙„Â·Ú ÏÚ ·ËÈ‰ ÂÏÓ‚Â˙ ¨ÔÂ‰‰ ÈÏÚ·Ó
ÌÈ„·ÂÚ‰ Ï˘ Ì·ˆÓ ÔÈ· ¯ÚÙ‰ ÈÎ ˙Â‡¯Ï Ô˙È µ∑ÆÈËÙ˘Ó ıÂÚÈÈÏ ˙Â˘È‚Ó ÌÈ‰Â
˜·‡Ó‰ ˙‡ Û˜˘Ó ÂÈ‡ ˜Ë–È‰‰ ˙ÈÈ˘Ú˙· ÔÂ‰‰ ÈÏÚ·Â ÌÈ„È·ÚÓ‰ Ï˘ Ì·ˆÓ ÔÈ·Ï
ÁÂÎ ¨Ë¯Ù· ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ·Â ¨ÏÏÎ· ˜Ë–È‰‰ ˙ÈÈ˘Ú˙· Æ˙ÈËÒÈÒ˜¯Ó‰ ‰˘È‚‰ ÒÈÒ··˘

ÆÒ˜¯Ó ¯·È„ ÂÈÏÚ˘ ÏÂˆÈ‰Ó ÚÓÈ‰Ï Ì‰Ï ¯˘Ù‡Ó ÌÈ„·ÂÚ‰ Ï˘ ÁÂ˜ÈÓ‰
˙ÂÏ‰˙Ó ÔÈ‡ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ˙·�‚ ÔÈ‚· ˙Â˘‚ÂÓ‰ ˙ÂÈËÙ˘Ó‰ ˙ÂÚÈ·˙‰ ·Â¯ ¨˙È˘ £

˙ÂÈ‰ ÆÌÓˆÚ ÔÈ·Ï ÔÂ‰‰ ÈÏÚ· ÔÈ·˘ ¯Â˘ÈÓ· ‡Ï‡ ¨ÌÈ„·ÂÚ‰Â ÔÂ‰‰ ÈÏÚ· ÔÈ·˘ ¯Â˘ÈÓ·
¨ÌÈÈÂˆÈÙ‰ ÌÂÏ˘˙ ÔÈÈÚÏ ¢˜ÂÓÚ‰ ÒÈÎ‰¢ ‡È‰ „·ÂÚ‰ ¯·Ú ‰ÈÏ‡˘ ‰˘„Á‰ ‰¯·Á‰˘
¯˙ÂÈ ‰ÒÂÓ Ô˜Á˘ÎÂ ¨‰ÈÏ‡ Â¯˜ÈÚ· ÔÂeÎÓ È„ÂÒ‰ Ú„ÈÓ· ˘ÂÓÈ˘ ¯ÒÂ‡‰ ‰ÚÈÓ‰ Âˆ
˙Â¯·Á „‚ ‰ÚÈ·˙· ¯·Â„Ó ¯˘‡Î Ì‚ ÆÈËÙ˘Ó‰ ÍÂÒÎÒ‰ ˙‡ ÏÚÂÙ· ˙Ï‰Ó˘ ÂÊ ‡È‰
˘ÂÓÈ˘ ˙Â˘ÚÏ ˙Ó–ÏÚ ¯˙ÂÈ ˙ÂÏÂ„‚ ˙Â¯·ÁÓ ÂÏˆÙ˙‰ ¯˘‡ ¨®startup© ˜ÊŒ‰
ÂÈÏÚ˘ ÌÈÏÚÂÙ‰ „ÓÚÓ Ï˘ ˙ÂÈË˙Â‡ ˙Â‚ˆÈÈÓ Ô‰· ˙Â‡¯Ï ‰˘˜ ¨˙È„ÂÒ ‰È‚ÂÏÂÎË·

ÆÒ˜¯Ó ¯·È„

                                            

Arthur DiQuattro "Liberal Theory and the Idea of Communist Justice" 92 Am. ∫Â‡¯ µ¥
ÆPolit. Sci. Rev. (1998) 83

John E. Roemer "Property Relations vs. Surplus Value in Marxian ∫Â‡¯ µµ
Exploitation" 11 Phil. & Pub. Aff. (1982) 281; G.A Cohen "The Labor Theory of

ÆValue and the Concept of Exploitation" 8 Phil. & Pub. Aff. (1979) 338

˜¯Ù‰ ÁÂÎÓ ‡ÈˆÓÓ‰ ÈÏÂÓ‚˙Ï ÒÁÈ· ı¯‡· ÌÈÓÈÈ˜‰ ÌÈÈËÙ˘Ó‰ ÌÈ¯„Ò‰Ï ¨Ï˘ÓÏ ¨‰ÂÂ˘‰ µ∂
Æ˙Â¯È˘ ˙Â‡ˆÓ‡· ˜ÒÂÚ‰ ÌÈËËÙ‰ ˜ÂÁ·

˜Ë–È‰‰ ˙ÈÈ˘Ú˙· ÌÈ„·ÂÚÏ˘ ÍÎ ÏÚ ÚÈ·ˆÓ‰ ¨Roemer, supra note 55, at p. 301 ∫Â‡¯ µ∑
¨‰·ÈˆÈ–‡Ï ‰ÈÈ˘Ú˙· ¯·Â„Ó˘ ÍÎÓ ÌÏÚ˙‰Ï ¯˘Ù‡–È‡ ¨˙‡Ê ÌÚ ÆÚˆÂÓÓ‰ ÔÓ ·¯ ÔÂ‰ ˘È
Ì‚Â ˙È¯·‰–˙Âˆ¯‡· Ì‚˘ ¯Á‡Ó ÆıÂÙ ÔÂÈÊÈÁ ÌÈ‰ ÌÈÈÂÙˆ–‡ÏÂ ÌÈÈÂÓ‰ ÌÈ¯ÂËÈÙ ‰·˘
ÌÈ¯ÂËÈÙ‰ ˙Ú· Ì‰È˙ÂÈÂÎÊ ¨ÌÈÈÚÂˆ˜Ó ÌÈ„Â‚È‡· ÌÈ¯·Á ÌÈ‡ ˜Ë–È‰‰ È„·ÂÚ Ï‡¯˘È·

ÆÌÈ„‚Â‡Ó ÌÈ„·ÂÚ Ï˘ ‰Ï‡Ó ˙ÂÏÙÂ
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Ô‡Î ¯·Â„Ó ÔÈ‡ ¯·„ Ï˘ ÂÙÂÒ·˘ ‡È‰ ¨ÈÈÈÚ· ¯˙ÂÈ· ‰·Â˘Á‰Â ¨˙È˘ÈÏ˘ ‰·ÈÒ‰ £

ÏÂÓ ¢ÌÈ·ÎÂÎ ÌÈ„·ÂÚ¢ Ï˘ ˜·‡Ó· ‡Ï‡ ¨ÌÈ„È·ÚÓ ÏÂÓ ÌÈ„·ÂÚ Ï˘ ˜·‡Ó· ˙Ó‡·
˙‡ ÂÓÈÚ ˙Á˜Ï Á�˙ÃÙŸÓ „·ÂÚÏ ¯È˙ Ì‡ Æ‰ËÂ˘Ù ÍÎÏ ‰·ÈÒ‰ Æ¢‰¯Â˘‰ ÔÓ¢ ÌÈ„·ÂÚ
¯‡˘ ÔÈ·Ï ¢ÌÈÁ Ã̇ÙŸÓ ÌÈ„·ÂÚ¢ Ì˙Â‡ ÔÈ· ¯ÚÙ‰ ˙Ï„‚‰Ï Á¯Î‰· ÌÂ¯‚ ¨È„ÂÒ‰ Ú„ÈÓ‰
Â‡ ¨Á�˙ÃÙŸÓ‰ „·ÂÚ‰ Æ‰„Â·Ú‰–˙·È·Ò ˙¯ÈˆÈÏ ÔÈ¯˘ÈÓ·Â ÔÈÙÈ˜Ú· ÂÓ¯˙˘ ÌÈ„·ÂÚ‰

ÆÈ¯˘Ù‡ ËÈ¯Ò˙ ÏÎ· ÁÈÂÂ¯Ó‰ ‡Â‰ ¨¢·ÎÂÎ‰¢ „·ÂÚ‰

‰‚‰ ¯„Ú‰·Â ¨È„ÂÒ‰ Ú„ÈÓ‰ ˙‡ Á˙ÈÙ ‰·˘ ‰¯·Á· ¯‡˘ „·ÂÚ‰ Â·˘ ËÈ¯Ò˙·
‰¯·Á· „·ÂÚ‰ Ï˘ Â˙Â¯‡˘È‰ ˙‡ ¢˙Â˜Ï¢ „È·ÚÓ‰ ıÏ‡ÈÈ ¨ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ˙ÈËÙ˘Ó
‡Ï˘ ÌÈ„·ÂÚ Ì˙Â‡ ÏÎÏ ¨ÌÈ¯·„‰ Ú·ËÓ ¨Â˜ÚÂÈ ‡Ï ¯˘‡ ¨ÌÈ‚ÈÏÙÓ ¯Î˘ È‡˙ ˙ÂÚˆÓ‡·
ÆÌ˙„Â·Ú ÍÏ‰Ó· ÂÁ˙ÈÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ì˙Á˙Ó‡·˘Î ‰¯·Á‰ ˙·ÈÊÚ· ÌÈÈ‡Ï ÂÏÎÂÈ
Â„È·ÚÓÓ Ï·˜Ï ÈÂÙˆ ‡Â‰ ¨È„ÂÒ‰ Ú„ÈÓ‰ ÌÚ ‰¯·Á‰ ˙‡ ·ÊÂÚ „·ÂÚ‰ Â·˘ ¨¯Á‡ ËÈ¯Ò˙·
Â˙Â‡Ó Â‰ÈÈ ‡Ï ˜¯ ‡Ï ‰¯·Á· ÌÈ„·ÂÚ‰ ¯‡˘ µ∏ÆÂÓÈÚ ‡È·‰˘ Ú„ÈÓ‰ ¯Â·Ú· ÌÂÏ˘˙ ˘„Á‰
Ï˘· ˜Á˘È‰Ï ‰ÈÂÙˆ ‰˙ÂÈÁÂÂ¯˘ ‰¯·Á· Â„·ÚÈ ÌÓˆÚ Ì‰˘ ÍÎ· Â„ÈÒÙÈ Û‡ ‡Ï‡ ¨ÌÂÏ˘˙

ÆÌˆÓÂˆ ÈÁÂ¯‰ ‰Â‰˘ ‰„·ÂÚ‰
˙ÂÈÂÎÊ ÊÂÎÈ¯ Ï˘ ˙ÂÚÙÂ˙· ÌÁÏÈ‰Ï ÌÈÈËÒÈÒ˜¯Ó ÌÈ·˙ÂÎ Ï˘ Ì˙ÈÈË ˙Â¯ÓÏ ¨ÍÎÈÙÏ
ÒÈÒ· ˙ÈËÒÈÒ˜¯Ó‰ ‰˘È‚· ‡ÂˆÓÏ Ô˙È ÈÎ ‰‡¯ ‡Ï ¨ÔÂ‰‰ ÈÏÚ· „ÓÚÓ ·¯˜· ˙ÂÈÈÈ˜
Â„ÓÏ˘ ‰Ï‡ÏÂ „·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒÏ ˙Á·ÂÓ ˙ÈËÙ˘Ó ˙ÂÒÁÈÈ˙‰Ï

ÆÂÈ„È–ÏÚ

˙ÂÏÈÚÈ ÈÏÂ˜È˘ Æ≥

‰ÙÈÎ‡ ˙ÂÈÂÏÚ ®‡©

˙‡ ÔÂÁ·Ï ¯Â·Ú ¨¯ˆÂÈ‰ ˙Â‰Ê Ï˘ ‰˙Â·È˘ÁÏ ˙È¯ÒÂÓ‰ ˙È˙˘˙‰ ˙‡ ÔÂÁ·Ï ÂÓÈÈÒ˘ ¯Á‡Ï
Í¯„‰ ÈÎ Ú·Â˜ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰·Á¯ ‰‚‰ „Ú· È˙¯ÂÒÓ‰ ÔÂÚÈË‰ Æ˙ÂÏÈÚÈ‰ ÈÏÂ˜È˘
¯˜È ÈÓˆÚ ¯ÂËÈ· ÚÈ˜˘‰Ï ÈÏ·Ó ÁÂ˙ÈÙ·Â ¯˜ÁÓ· ÛÒÎ ÚÈ˜˘‰Ï ÌÈ„È·ÚÓ ı¯Ó˙Ï ‰„ÈÁÈ‰
‰Ê È˙¯ÂÒÓ ÔÂÚÈË Ì‡ ˜Â„· ˙ÚÎ ∂∞ÆÚ„ÈÓ‰ ÏÚ ˙ÈËÙ˘Ó ‰‚‰ ˙ÂÚˆÓ‡· ‡È‰ µπÏÈÚÈ–‡ÏÂ

ÆÂÓˆÚ· Ú„ÈÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰˘ ‰„·ÂÚ‰ È„È–ÏÚ ÚÙ˘ÂÈ
ÂÈ‰ Í¯Ú–·¯Â ˘„Á Ú„ÈÓ ¯ˆÈÈÏ ˙ÏÂÎÈ‰ ˙‡ ÂÏˆ‡ ÊÕk¯Ó „ÈÁÈ „·ÂÚ Â·˘ ·ˆÓ ¨˙È˘‡¯

                                            

Nathan Newman "Trade Secrets and Collective Bargaining: A Solution to ∫Â‡¯ µ∏
Resolving Tensions in the Economics of Innovation" 6 Empl. Rts. & Employ. Pol'y

Æ(2002) 1

David D. Friedman, William M. Landes & Richard A. Posner "Some ∫Â‡¯ µπ
ÆEconomics of Trade Secret Law" 5 J. Econ. Persp. (1991) 61

ÆFeldman, "Normative Failures", supra note 4 ∫Â‡¯ ∂∞
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ÂÈÏ‡ Û˘Á ‡Ï‡ ¨ÂÓˆÚ· Ú„ÈÓ‰ ˙‡ ¯ˆÂÈ ÂÈ‡ „·ÂÚ‰ Â·˘ ¨ÏÈ‚¯‰ ·ˆÓÏ ˙ÈÒÁÈ ¯È„
¨ÌÈ˜È¯·Ó ÌÈ„·ÂÚ Ï˘ ÔË˜ ¯ÙÒÓ ÏÚ Á˜ÙÏ „È·ÚÓÏ ¯˙ÂÈ Ï˜ ÍÎÈÙÏ ÆÂ˙„Â·Ú ÍÏ‰Ó·
Ú„ÈÓÏ Ì˙„Â·Ú ÍÏ‰Ó· ÌÈÙ˘Á‰ ÌÈ„·ÂÚ‰ ÏÎ ÏÚ Á˜ÙÏ ¯˘‡Ó ¨Ú„ÈÓ‰ ¯ÂˆÈÈÏ ÌÈ‡¯Á‡‰
¯ÂËÈ· ‰Ú˜˘‰‰ ˙ÈÁ·Ó ¨˙ÈËÙ˘Ó‰ ‰‚‰‰ Ô˙Ó ˙Â·˜Ú· ÔÂÎÒÈÁ‰ Û˜È‰ ¨‡ÏÈÓÓ ÆÈ„ÂÒ
ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ¯·Â„Ó ¯˘‡Î ˙eÁt ÂÈ‰ ¨„È·ÚÓ‰ Ï˘ Â„ÈˆÓ ˙˘¯„‰ ÁÂ˜ÈÙ·Â

 ∂±Æ„·ÂÚ‰ È„È–ÏÚ Â„ÓÏ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒÏ ‰‡ÂÂ˘‰· ÂÓˆÚ „·ÂÚ‰ È„È–ÏÚ
Ï˜ ¨È„ÂÒ Ú„ÈÓ Ï˘ ÁÂ˙ÈÙ· ÌÈ·¯ÂÚÓ‰ ÌÈ„·ÂÚ Ï˘ ÔË˜ ¯ÙÒÓ· ¯·Â„Ó ¯˘‡Î ¨˙È˘
Æ®ÌÈ˙ÙÓ ÌÈÈÙÒÎ ÌÈ‡˙· ˘ÂÓÈ˘ È„È–ÏÚ ¨‰Ó‚Â„Ï© ‰¯·Á· ¯‡˘È‰Ï ÌÚÎ˘Ï „È·ÚÓÏ ¯˙ÂÈ
Æ„·ÂÚ‰ È„È–ÏÚ „ÓÏ˘ Ú„ÈÓÏ ÒÁÈ· ˙È˜ÂÁ ‰‚‰· ÔÂ„Ï ÌÈ‡· ¯˘‡Î ‰Â˘ ÌÈ¯·„‰–·ˆÓ
Â˙Â˘¯Ï Â„ÓÚÈ ‡Ï˘ ÔÎ˙ÈÈ ¨È„ÂÒ‰ Ú„ÈÓÏ ÌÈÙ˘Á‰ ÌÈ„·ÂÚ‰ ÈÂ·È¯ ·˜Ú ¨‰Ê ·ˆÓ·
˙Â„ÂÒ· ˘ÂÓÈ˘ ˙Â˘ÚÏÓ ÚÓÈ‰Ï ÌÈ„·ÂÚ‰ ˙‡ ÂÚÎ˘È˘ ÌÈ˜ÙÒÓ‰ ÌÈÈÙÒÎ‰ ÌÈÚˆÓ‡‰

ÆÌÈÈ¯ÁÒÓ‰
„·ÂÚ‰ È„È–ÏÚ Á˙et ‡Ï˘ ¨ÌÈÈ˜‰ È„ÂÒ‰ Ú„ÈÓ‰ ÏÚ ‡˜ÂÂ„ ÈÎ ÔÂÚËÏ Ô˙È ‰Ê „‚Î
˙‡ Â¯ËÈ˘ ÌÈÈ‚ÂÏÂÎË ÌÈÚˆÓ‡· ˘ÂÓÈ˘ È„È–ÏÚ ¨˙ÈÒÁÈ ˙ÂÏ˜· Ô‚‰Ï ÏÂÎÈ „È·ÚÓ‰ ¨ÂÓˆÚ
Ú„ÈÓ· ¯·Â„Ó ¯˘‡Î ¨‰Ê ˙ÓÂÚÏ Æ‰¯·Á· ÌÈÈ˜‰ Ú„ÈÓÏ Ú„ÂÓ ‡Â‰ ÔÎ˘ ¨Ú„ÈÓÏ ˙Â˘È‚‰
Ú„ÈÓ Ï˘ ÂÓÂÈ˜Ï ex-ante Ú„ÂÓ ÂÈ‡ „È·ÚÓ‰ ¨‰¯·Á‰ ˙‡ ·ÊÂÚ‰ „·ÂÚ‰ È„È–ÏÚ Á˙et˘
ÏÚ Á˜ÙÏ „È·ÚÓ‰ ÏÎÂÈ ‡Ï ∂≤¨˜ÂÁ‰ È„È–ÏÚ ‰‚‰ ¯„Ú‰· ¨ÍÎÈÙÏÂ ¨‰‚‰Ï ˜Â˜Ê‰ È„ÂÒ
‰È‰˙ „È·ÚÓ‰ Ï˘ ÌÈˆÈ¯Ó˙‰ ÏÚ ‰ÚÙ˘‰‰ ‰Ê ÔÙÂ‡· Æ‰¯·Á‰ ÔÓ ‰ˆÂÁ‰ Ú„ÈÓ‰ ˙ÓÈ¯Ê
Ú„ÈÓ· ˘ÂÓÈ˘ ÚÂÓÏ ÏÎÂÈ ‡Ï ‡Â‰ ˙ÈËÙ˘Ó‰ ‰‚‰‰ ‡ÏÏ ÈÎ Ú„�È „È·ÚÓ‰ ÔÎ˘ ¯˙ÂÈ ‰ÏÂ„‚
ÂÈ‰È˘ ¯˙ÂÈ ÌÈ·¯ ÌÈ·ˆÓ ¯˘Ù‡˘ ÏÎÎ ÈÎ ˜ÙÒ ÔÈ‡ ¨‡ÒÈ‚ Í„È‡Ó ÆÂÈ„·ÂÚ È„È–ÏÚ Á˙ÂÙÈ˘
‰ÓÂ¯˙‰ ÈÂ‰ÈÊÏ Ú‚Â‰ ÏÎ· ‰˜ÒÚ‰ ˙ÂÈÂÏÚ ÂÏ„‚È ¨È„ÂÒ‰ Ú„ÈÓÏ „Á‡ ÌÈÏÚ·Ó ¯˙ÂÈ Ì‰·
ÈÏÚ· ÌÈ˘‡ ‰ÓÎ· ·˘Á˙‰Ï Í¯Âˆ‰ ¨ÍÎÏ ¯·ÚÓ ÆÌÈ„·ÂÚ‰ ÔÓ „Á‡ ÏÎ Ï˘ ˙ÈÒÁÈ‰

 ∂≥Æ˙ÂËÁÒ Ï˘ ˙ÂÚÙÂ˙Ï ÍÈÏÂ‰Ï ÏÂÏÚ ÌÈ„‚Â ÌÈÒ¯ËÈ‡

„·ÂÚ‰ Ï˘ ÌÈˆÈ¯Ó˙‰ Í¯ÚÓ ÏÚ Ú„ÈÓ‰ ¯ˆÂÈ Ï˘ Â˙Â‰Ê ˙ÚÙ˘‰ ®·©

ÒÁÈ· ˙ÂÂ˘ ˙ÂÈËÙ˘Ó ˙ÂÓ¯Â ˜È„ˆÓ ÌÈ„·ÂÚ‰ Ï˘ ÌÈˆÈ¯Ó˙‰ ‰·Ó Ì‡ ˜Â„·Ï ‰Ù‡ ˙ÚÎ
Æ„·ÂÚ‰ È„È–ÏÚ Á˙et˘ È„ÂÒ Ú„ÈÓ· ÏÂÙÈËÏ

ÂÈ„È–ÏÚ Á˙et˘ Ú„ÈÓ ÔÈ·Ï „·ÂÚ‰ È„È–ÏÚ „ÓÏ˘ Ú„ÈÓ ÔÈ· Ï„·‰‰ ˘¯Â˘ ÈÎ ‰‡¯
ÁÂ˙ÈÙ‰ Ï˘ ÂÙ˜È‰Â ÂÈÂ˙ÈÚ ÏÚ Ì˙ËÏÁ‰· ÌÈ„·ÂÚÏ ˘È˘ ¯˙ÂÈ ‰·¯‰ ˙Â˘ÈÓ‚‰ ÔÓ Ú·Â

                                            

Æ‰Ê ¯˘˜‰· ÔÂ·˘Á· ‡È·‰Ï Ô˙È˘ ˙Â·¯ ÈÓ ˙Á‡ ‰È¯Â‡È˙ ˜¯ ‰È‰ ÌÈˆÈ¯Ó˙‰ ˙ÈÈ¯Â‡È˙ ∂±
ÏÚ ‰‚‰‰ Û˜È‰ ˙Ï‡˘· ˙ÂÚ‚Â‰ ˙Â¯Á‡ ˙ÂÈÏÎÏÎ ˙ÂÈ¯Â‡È˙ È˙Á· Ì˘ ¯Á‡ ¯Ó‡Ó·

ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ
Æ˙˘ÏÁÂÓ ˙ÈËÙ˘Ó ‰‚‰ ˙˙È ¯˘‡Î Â‡ ∂≤

ÏÚ ÌÈ„·ÂÚ Ï˘ ˙È„ÚÏ· ˙ÂÏÚ·Ï ˙Â¯˘Ù‡‰ ˙‡ Û˜Â˙ ¯˘‡ ¨Merges, supra note 45 Â‡¯ ∂≥
˜ÏÁ ÌÏÂ‡ ¨ÌÈËËÙ ÔÈ·Ï ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÔÈ· ÌÈÏ„·‰ ÌÈÓÈÈ˜˘ Ô·ÂÓ ÆÌ‰È˙Â‡ˆÓ‰

ÆÂÈÈÚÏ Ì‚ ÌÈÙÈ ÂÈÂÚÈËÓ
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ÈÂÎÈÒ‰ ˙‡ ÏÈ„‚Ó ‰Ê Ï„·‰ ∂¥Æ„ÂÓÏÏ Ì‡ Ì˙ËÏÁ‰· Ì‰Ï ˘È˘ ˙Â˘ÈÓ‚‰ ˙„ÈÓÏ ‰‡ÂÂ˘‰·
¯˙ÂÈ ÂÈÏÚ ÚÈÙ˘˙ Á˙ÈÙ ÂÓˆÚ ‡Â‰˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ˙ÂÏÚ·· „·ÂÚÏ ˙ÂÈÂÎÊ ˙‡ˆ˜‰˘
‰·ÈÒ‰ ÆÂ˙„Â·Ú ÍÏ‰Ó· „ÓÏ ˜¯ ‡Â‰˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ˙ÂÏÚ·· ˙ÂÈÂÎÊ ˙‡ˆ˜‰ ¯˘‡Ó
„·ÂÚ‰ ˙‡ Â„„ÂÚÈ˘ ÌÈÈÓÈÙ ÌÈˆÈ¯Ó˙Â ÌÈÓ¯Â‚ ÌÈÓÈÈ˜ ‰¯·Á·˘ ÍÎ· ‰ÂÓË Ï„·‰Ï
ÁÏˆÈ ‰Ê ÔÂ‚Ó Æ‰¯·Á· ÂÓÂ˜Ó ˙‡ ¯Ó˘Ï ˙Ó–ÏÚ eÏÂ Ì‰ÈÏ‡ ÂÓˆÚ ˙‡ ÛÈÙÎÈ ‡Â‰Â ¨„ÂÓÏÏ
˘Ó˙˘‰Ï ˙Â¯˘Ù‡‰ ∂µÆÌÈ„·ÂÚ È„È–ÏÚ Ú„ÈÓ ÁÂ˙ÈÙ Ï˘ ¯˘˜‰· „·Ï· ˙È˜ÏÁ ‰Ó¯·
¯Â¯· Ú„ÈÓ „È·ÚÓÏ ÔÈ‡ ÔÎ˘ ˙Ï·‚ÂÓ ‰È‰ Á�˙ÃÙŸÓ‰ „ÈÁÈÏ ¯Â˘˜‰ ÏÎ· ÌÈÈÙÒÎ ÌÈˆÈ¯Ó˙·
ÈÎ ÔÂÚËÏ ÔÎ–ÏÚ Ô˙È ÆÂ˙„Â·Ú ÍÏ‰Ó· Á�˙ÙÈ „·ÂÚ‰ ÈÎ ˙ÂÙˆÏ Ô˙È˘ Ú„ÈÓ‰ Û˜È‰ ÏÚ
È„ÂÒ‰ Ú„ÈÓ‰Ó ˜ÏÁ· ˙ÂÏÚ· ˙Ï·˜ ÂÏ ÁÈË·‰Ï ˘È ¨Ú„ÈÓ Á˙ÙÏ „ÈÁÈ‰ ˙‡ „„ÂÚÏ ˙Ó–ÏÚ

Æ¯Á‡ „È·ÚÓÏ ¯Â·ÚÈÂ ‰¯·Á‰ ˙‡ „È˙Ú· ·ÂÊÚÈ Ì‡

ÌÈÈ¯ËÓÂÂ˜‡ ÌÈË·È‰ — È˘Â‡ ÔÂ‰ ®‚©

ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰ ÔÈ· ˙ÂÏÈÚÈ ÈÏÂ˜È˘ ˙ÈÁ·Ó Ï„·‰ ÌÈÈ˜ ÈÎ ‰ÒÈÙ˙Ï
‰ÎÈÓ˙ ˙ÓÈÈ˜ Ì‰È„È–ÏÚ Â„ÓÏ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰ ÔÈ·Ï ÌÈ„·ÂÚ È„È–ÏÚ
®entrepreneur employees© ÌÈÓÊÈ–ÌÈ„·ÂÚ ÏÚ ∂∂Weiss Ï˘ ‰¯˜ÁÓ· ˙ÓÈÂÒÓ ˙È¯ËÓÂÂ˜‡
ÏÚ ÂÒÒ·˙È ˜Ë–È‰‰ ÌÂÁ˙· ˙Â˘„Á ˙Â¯·Á˘ ÍÎ· ÈÏÎÏÎ ÔÂ¯˙È ÌÈÈ˜ ÈÎ ˙ÚÂË Weiss

˙‡ ÏˆÏ ÂÏÎÂÈ ˙Â˘„Á‰ ˙Â¯·Á‰ Æ˙ÂÏÂ„‚ ˙Â¯·ÁÓ Â˘¯ÙÈ˘ ÌÈÁ˙ÃÙŸÓ ÌÈ„·ÂÚ Ï˘ ˙Â‡ˆÓ‰
ÍÎ È„È–ÏÚÂ ¨˙ÂÏÂ„‚‰ ˙Â¯·Á‰ ÔÓ ¯˙ÂÈ ‰ÏÈÚÈ ‰¯Âˆ· ÌÈÁ˙ÙÓ‰ ÌÈ„·ÂÚ‰ Ï˘ Ì‰È˙ÂÂÈÚ¯

 ∫ÈÎ ‰ÙÂˆ Weiss Æ˜Â˘ Á˙ ÔÓˆÚÏ ˘Â·ÎÏ

"A non-compete is less likely to be desirable to the extent that
the employee contributed to the innovation."

Á˙ÈÙ ÂÓˆÚ „·ÂÚ‰ Â·˘ ‰¯˜Ó· ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰· ˘ÂÓÈ˘ ÈÎ ˙ÚÂË Weiss

¨ÂÈÈ‰„ Æ˙ÂÏÈÚÈ‰ ¯ÒÂÁ ˙‡ ÏÈ„‚È ¨‰Ê Ú„ÈÓ· ˘ÂÓÈ˘‰ ˙‡ ÂÓÓ ÚÂÓÏ ÔÂÈÒÈ· ¨¯ˆÂÓ‰ ˙‡
ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ˙Â˘ÚÏÓ „·ÂÚ ÌÈÚÂÓ Â‡ ¯˘‡Î ¨È˘Â‡‰ ÔÂ‰· ‰ÚÈ‚Ù‰ ˙ÈÁ·Ó
‡Ï Í‡ Ú„ÈÓÏ Û˘Á „·ÂÚ Â·˘ ·ˆÓ ˙ÓÂÚÏ ¯˙ÂÈ ‰ÏÂ„‚ ‰ÚÈ‚Ù‰ ¨Û˙Â˘ ‰È‰ ÌÁÂ˙ÈÙ·˘

                                            

Katherine V.W. Stone "The New Psychological Contract: Implications of the ∫Â‡¯ ∂¥
Changing Workplace for Labor and Employment Law" 48 UCLA L. Rev. (2001)

ÔÂÁËÈ· Â· ÔÈ‡˘ ˜Â˘· ¨„ÈÁÈ‰ „·ÂÚ‰ Ï˘ ÂË·Ó–˙„Â˜Ó ¨Stone Ï˘ ‰˙ÚËÏ Æ519

ÏÚ ˙ÂÏ·‚‰ Ï˘· — ‰· ˘Ó˙˘‰Ï ÏÎÂÈ ‡Ï ‡Â‰˘ ‰È‚ÂÏÂ„Â˙Ó „ÂÓÏÏ Á¯ËÈ ‡Ï ‡Â‰ ‰„Â·Ú·
Æ‰¯·Á‰ ÔÓ ¯ËÂÙÈ ¯˘‡ÎÂ Ì‡ — ˙Â¯Á˙

ÆCherensky, supra note 53 ∫Â‡¯ ∂µ
Deborah Weiss "Entrepreneurial Employees" (working paper) presented in ∫Â‡¯ ∂∂
University of Texas, School of Law Faculty Colloquia – Guest Lecture Series (Fall

Æ2001)
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Á˙ÈÙ˘ „·ÂÚ ÈÎ ‰‡¯ ÔÎ˘ — ÔÊÂ‡‰ ˙‡ ¯·ÒÓ ‰Ê ˜ÂÓÈ˘ Û‡ ÆÏÈÚÙ ÔÙÂ‡· ÂÁÂ˙ÈÙÏ Ì¯˙
ÂÈ‰ ÂÈÏÚ ˙ÎÓ˙ÒÓ Weiss–˘ È¯ÈÙÓ‡‰ ÒÈÒ·‰ — ¯˙ÂÈ ÏÈÚÂÓ ˘ÂÓÈ˘ Â· ˙Â˘ÚÏ ÏÂÎÈ Ú„ÈÓ
‰‰Â·‚ ‰ÏÎ˘‰ ÔÈ· Ì‡ œ̇Ó‰ ÔÓ ˙·‡Â˘ Weiss ˙È¯˜ÈÚ‰ ˙È¯ÈÙÓ‡‰ ‰ÎÈÓ˙‰ ˙‡ ÆËÚÓ ÚÂÚ¯
¯˘˜‰˘ ‡Â‰ ÂÈÏÚ ‰˙„ÓÚ ˙‡ ˙ÒÒ·Ó ‡È‰˘ ÛÒÂ ÔÂ˙ Æ˙Â‰Â·‚ ˙ÂÈ¯ÁÒÓ ˙Â‡ˆÂ˙ ÔÈ·Ï
¯Ê‚Ó· ¯˜ÈÚ· ‡ˆÓ ˙Â¯Á˙· ˙Â˘ÈÓ‚‰ ˙„ÈÓ ÔÈ·Ï ˙ÂÈ¯ÁÒÓ‰ ˙Â‡ˆÂ˙‰ ÔÈ· ˜‰·ÂÓ‰
ÈÎ „ÈÚ‰Ï ÌÈÏÂÎÈ ÌÈ‡Â ¨„·Ï· ÌÈÈ˙·ÈÒ ÌÈ‰ ÂÏÏ‰ ÌÈÈ¯ÈÙÓ‡‰ ÌÈÒÂÒÈ·‰ È˘ ÆÈ˙ÈÈ˘Ú˙‰
ÈÏÚ· ÌÈ„·ÂÚ Ï˘ ‰·¯ ˙eÚÈ Ì‡ Ì‚ ¨‰Ó‚Â„Ï ÆÌÓˆÚ ÌÈ„·ÂÚ‰ È„È–ÏÚ Á˙et È„ÂÒ‰ Ú„ÈÓ‰
‰Ï‡ ÌÈ„·ÂÚ Ï˘ Ì˙ÓÂ¯˙ È·‚Ï ¯·„ ¯ÓÂ‡ ‰Ê ÔÈ‡ ¨˙ÂÏÈÚÈÏ ˙Ó¯Â˙ ÔÎ‡ ˙ÈÓ„˜‡ ‰ÏÎ˘‰
¯˘‡Ó ¯˙ÂÈ ·ÂË È„ÂÒ Ú„ÈÓ· ˘Ó˙˘‰Ï ÂÚ„�È ‰ÏÎ˘‰ ÈÏÚ· ÌÈ˘‡˘ ÔÎ˙ÈÈ ∂∑Æ¯ˆÂÓ‰ ˙¯ÈˆÈÏ
˙Â˜ÙÒ‰ Û¯Á ÌÏÂ‡ ÆÚ„ÈÓ‰ ÁÂ˙ÈÙÏ Ì˙ÓÂ¯˙ ˙„ÈÓÏ ¯˘˜ ÏÎ ‡ÏÏ ¨‰ÏÎ˘‰ ‡ÏÏ ÌÈ„·ÂÚ
Ï˘ ‰˘„Á‰ ‰¯·Á‰ Ì‡ ÆÔÂÎ ‰‡¯ ÈÊÎ¯Ó‰ ‰ÂÚÈË ¨Weiss Ï˘ ÌÈÈÏÎÏÎ‰ ÌÈÂÚÈË‰ È·‚Ï
Â˙Â‡ ¯ˆÈÈÏ ˙Ó–ÏÚ ÂÏ˘ ˙Ó„Â˜‰ ‰¯·Á‰ ˙Â„ÂÒ ˙‡ ÛÂ˘ÁÏ Â˙Â‡ ˙Â˙ÙÏ ‰ÒÓ „·ÂÚ‰
ÔÎ‡ „·ÂÚ‰ Ì‡ ¨‰Ê ˙ÓÂÚÏ Æ‰˘„Á‰ ‰¯·ÁÏ È˙ÂÚÓ˘Ó ÔÂ¯˙È Â·ÈÈ ‡Ï ÂÈ˙ÂÂÈÚ¯ ÈÊ‡ ¨¯ˆÂÓ
¨˙ÓÈÈ˜‰ ‰¯·Á‰ Ï˘ ¯ÂˆÈÈ‰ ÈÎÈÏ‰˙· ˘ÂÓÈ˘ Â· ‰˘Ú Ì¯ËÂ ¨Ú„ÈÓ‰ ˙‡ ÂÓˆÚ· ¯ˆÈ
È„ÂÒ‰ Ú„ÈÓ· ˙Â˘„ÁÂ ˙ÂË˜ ˙Â¯·Á Ï˘ ˘ÂÓÈ˘· ÔÂÓË‰ ÔÂ¯˙È‰ ¯·„· Weiss Ï˘ ‰ÂÚÈË

Æ˙Ú„‰ ÏÚ Ï·˜˙Ó ÔÎ‡

ÌÂÎÈÒ Æ¥

È¯ÁÒÓ „ÂÒ ÔÈ·Ï „·ÂÚ‰ È„È–ÏÚ Á˙et˘ È¯ÁÒÓ „ÂÒ ÔÈ· ÔÈÁ·‰Ï ‰ËÂ ÂÈ‡ ÂÓˆÚ ˜ÂÁ‰ „ÂÚ·
˙Â„ÂÒÏ Ì˙ÂÒÁÈÈ˙‰· È·˜ÚÂ ¯Â¯· Â˜ ÌÈ‚ÈˆÓ ÌÈ‡ ËÙ˘Ó‰–È˙· ¨„È·ÚÓ‰ ÔÓ „ÓÏ Â˙Â‡˘
˙ÈÁ·Ó Ô‰Â ˙È¯ÒÂÓ ‰ÈÁ·Ó Ô‰ ÈÎ È˙È‡¯‰ È˘‰ ·Ï˘· Æ„·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ
˙Â„ÂÒÏ ‰Â˘ ÈËÙ˘Ó ÏÂÙÈË ˘¯„ ÈÎ ¨ÂÈÂˆ˘ ˙ÂÈÂ‚ÈÈ˙Ò‰· ¨¯Â·ÒÏ ÌÂ˜Ó ˘È ˙ÂÏÈÚÈ ÁÂ˙È
˙Â„ÂÒ ÏÚ ‰‚‰‰ ÏÂËÈ·Ï È˙ÂÂÎ ÔÈ‡ ‰Ê ‰Â˘ ÏÂÙÈË· ÆÌÈ„·ÂÚ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ
„·ÂÚ‰˘ ˙Â„ÂÒ· ÈËÙ˘Ó‰ ÏÂÙÈË· ÌÈÂÒÓ Ï„·‰Ï ‡Ï‡ ¨„·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ
¯Â˘ÈÓ· Ô‰ ÈÎ È˙È‡¯‰ ˙Ú·–‰· ∂∏ÆÂ˙„Â·Ú ÍÏ‰Ó· „ÓÏ Ì˙Â‡˘ ˙Â„ÂÒ ˙ÓÂÚÏ Á˙ÈÙ
Ú„ÈÓ ÔÈ· ‰Á·‰‰ „‚ Ï˜˘Ó–˙Â„·Î ˙ÂÚË ‡ÂˆÓÏ Ô˙È ˙ÂÈ¯ÒÂÓ‰ ¯Â˘ÈÓ· Ô‰Â ˙ÂÏÈÚÈ‰
˙ÂÈ¯ÈÙÓ‡‰ ˙Â‡ˆÂ˙‰ ÁÂ˙È ¯Á‡Ï ÆÂÈ„È–ÏÚ „ÓÏ˘ Ú„ÈÓ ÔÈ·Ï „·ÂÚ‰ È„È–ÏÚ Á˙et˘
˘‚‡ Ì¯Ë· ÌÏÂ‡ Æ‰Ê ˜¯Ù· Í¯Ú˘ ÁÂ˙È‰ Ï˘ ˙ÂÓ¯‰ ˘ÂÏ˘ ˙‡ ÔÂÁ·Ï ·Â˘‡ ¨¯Ó‡Ó·
ÁÂ˙È ÏÚ ‡Â‰ Û‡ ÒÒÂ·Ó‰ — ÏÈ·˜Ó ÁÂ˙È ¯Ó‡Ó‰ Ï˘ È˘‰ ˜¯Ù· ÍÂ¯Ú‡ ¨È¯ÈÙÓ‡‰ ·Ï˘Ï
Ï˘ ÈËÙ˘Ó‰ ÁÂ˙ÈÏ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘ ˙Â·È˘ÁÏ Ú‚Â· — ÈÏÎÏÎÂ È¯ÒÂÓ ¨ÈÈ¯Ë˜Â„

ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ

                                            

Weiss, ibid: "Non-compete clauses intended to eliminate shirking will be ∫Â‡¯ ∂∑
Æefficient if employees are identical and there are no externalities"

ÌÈ·ˆÓ· ‰˘ÂÚ ËÙ˘Ó‰–˙È·˘ ÔÂÊÈ‡· Â‡ „ÂÒ‰ Ï˘ ¢È¯ÁÒÓ‰ ÔÂ¯˙È‰¢ ÔÂÈ¯ËÈ¯˜· ¨Ï˘ÓÏ ∂∏
Æ®±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁÏ ∏ ÛÈÚÒ ¨Ï˘ÓÏ ¨Â‡¯© ˙Ú„–ÏÂ˜È˘ ÂÏ ˘È Ì‰·˘



‰¢Ò˘˙‰ ¨‚ ÌÈ˜ÒÚÂ ËÙ˘ÓÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ÌÈÈ‚ÂÏÂÎÈÒÙ ÌÈË·È‰

209

Ú„ÈÓ ˙ÓÂÚÏ ÔÂ˘˘ Ú„ÈÓ — ˙ÂÈ˘ÁÂÓ‰ Ï˘ ‰˙Â·È˘Á ∫· ˜¯Ù
ÌÈÈË‚Ó ÌÈÚˆÓ‡· Á˜Ï˘

Ï˘ ‰¯È·ˆ‰–·ˆÓÏ ¯˘‡· ¯ÒÂÓÂ ˙ÂÏÈÚÈ Ï˘ ÌÈÏÂ˜È˘ ¨‚‰Â‰ ÔÈ„‰ ˙ÈÁ·Ó ¨ÔÁ·‡ ‰Ê ˜¯Ù·
ÔÈ·Ï „·ÂÚ‰ Ï˘ Â˘‡¯· ÈÂˆÓ‰ Ú„ÈÓ· ˘ÂÓÈ˘ ÔÈ· ‡È‰ ‰Ê ˜¯Ù· ‰‡ÂÂ˘‰‰ ÆÈ¯ÁÒÓ‰ „ÂÒ‰
¯·Î ˘‚„ÂÈ Æ„·ÂÚ‰ Ï˘ ÂÙÂ‚Ï ıÂÁÓ ÌÈ¯Á‡ Â‡ ÌÈÈË‚Ó ÌÈÚˆÓ‡· ¯ÂÓ˘‰ Ú„ÈÓ· ˘ÂÓÈ˘
ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ È˙ÂÎ‡ÏÓÂ ÔÂeÎÓ ÔÂÈ˘ Ï˘ ˙Â¯˘Ù‡· ‰Ê ˜¯Ù· Ô„ ÈÈ‡ ÈÎ ‰Ê ·Ï˘·
Â˙„Â·Ú ˙Â˘ ÍÏ‰Ó· „·ÂÚ‰ Û˘Á Ì‰ÈÏ‡˘ ˙Â„ÂÒ· ‡Ï‡ ¨„·ÂÚ‰ Ï˘ Â˙·ÈÊÚÏ ÍÂÓÒ
ÌÈÈÈ‡Â¯Ó‰ ÌÈ„·ÂÚ‰ ÂÒÁÈÈ˙‰ ¯˘‡Î ¨˙ÂÂÈ‡¯‰ ÔÓ È˙ÂÓ˘¯˙‰Ó ÈÎ ÔÈÈˆ‡ Æ‰¯·Á·
ÈÎ ‰‡¯ ‡Ï ¨Ì˘‡¯· ÈÂˆÓ‰ Ú„ÈÓ· ˘ÂÓÈ˘Ï ÒÁÈ· ˙ÂÈËÙ˘Ó ˙ÂÏ·‚‰ ˙ÂÓÈÈ˜˘ ˙Â¯˘Ù‡Ï

 ∂πÆ‰¯·Á‰ ˙‡ Ì˙·ÈÊÚ ÈÙÏ ÌÂÈ È˙ÂÎ‡ÏÓ ÔÙÂ‡· Ì˘‡¯Ï ÂÒÁ„ Ì‰˘ Ú„ÈÓÏ ÂÂÂÎ˙‰ Ì‰

ÈÈ¯Ë˜Â„ Ú˜¯ Æ±

˘È Ì‡ ÔÁ·‡ ¨ÂÈÈ‰„ ÆÈ¯ÁÒÓ‰ „ÂÒ‰ Ï˘ ‰¯È·ˆ‰–·ˆÓ Ï˘ Â˙Â·È˘Á ˙Ï‡˘Ï ˘„˜ÂÓ ‰Ê ˜¯Ù
ÈÚˆÓ‡ ˙¯ÊÚ· ÌÈ„·ÂÚ‰ È„È–ÏÚ Á˜Ï˘ È„ÂÒ Ú„ÈÓÏ ‰Â˘ ˙ÈËÙ˘Ó ˙ÂÒÁÈÈ˙‰Ï ÌÂ˜Ó
ÂÊ ‰È‚ÂÒ Á˙‡ Ì¯Ë· Æ„·ÂÚ‰ Ï˘ ÂÁÂÓ· ¯Ó˘˘ È„ÂÒ Ú„ÈÓ ÔÈ·Ï „·ÂÚÏ ÈÂˆÈÁ˘ È˘ÁÂÓ
¯˘˜‰· ˙ÂÈ˘ÁÂÓ‰ Ï˘ ‰˙Â·È˘Á ˙‡ ÌÈ‡·‰ ÌÈ„ÂÓÚ· ÔÁ·‡ ¨˙ÂÈ¯ÒÂÓ‰Â ˙ÂÏÈÚÈ‰ ¯Â˘ÈÓ·

 ∑∞Æ˙È¯·‰–˙Âˆ¯‡·Â Ï‡¯˘È· ËÙ˘Ó‰–È˙·· ‰˜ÈÒÙ‰ È‡¯· ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘

                                            

‰ÊÎ È˙ÂÎ‡ÏÓ ÔÂÈ˘ ˙ÂÚˆÓ‡· ÔÓÊ Í¯Â‡Ï ¯ÂÎÊÏ Ô˙È˘ ¯ÓÂÁ‰ ˙ÂÓÎ˘ Ô·ÂÓ ¨ÍÎÏ ¯·ÚÓ ∂π
Æ‰¯·Á· ÂÈ˙Â˘ ÍÏ‰Ó· ËÏÂ˜ „·ÂÚ˘ Ú„ÈÓ‰ ˙ÂÓÎÏ ‰‡ÂÂ˘‰· ‰ËÚÂÓ ‰È‰

James Oakley "Employee Duty of ∫Â‡¯ ¨ÂÊ ‰È‚ÂÒÏ ˙Â¯Á‡ ˙ÂÈ„Ó· ˙ÂÒÁÈÈ˙‰Ï ∑∞
ÆLoyalty – A Canadian Perspective" 20 Comp. Lab. L. & Pol'y J. (1999) 185, 200

∫ÔÈ„‰–˜ÒÙ· ÂÈ¯ËÂ‡· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· Ï˘ Â˙Â˘¯Ù ÈÙ–ÏÚ È„˜‰ ˜ÂÁ· Ô„ Oakley

ÆQuantum Management Services Ltd. v. Hann, (1989) 69 O.R. (2d) 26 (Ont. H.C.J.)

¯Ù‰˘ ÈÓÏ ·˘ÁÈÈ ˙ÂÁÂ˜Ï Ï˘ ÌÈÂÈÙ‡·Â ˙ÂÓ˘· ˘ÂÓÈ˘ ‰˘ÂÚ˘ „·ÂÚ ÈÎ Ú·Â˜ ÔÈ„‰–˜ÒÙ
Æ‰ÈÏ¯ËÒÂ‡· ‡ÂˆÓÏ Ô˙È ‰ÓÂ„ ‰˘È‚ ÆÂ˘‡¯· ¯ÎÂÊ ‡Â‰˘ Ú„ÈÓ· ¯·Â„Ó Ì‡ Û‡ È¯ÁÒÓ „ÂÒ
ÔÈ·Ï „ÓÏ „·ÂÚ‰˘ ¯ÓÂÁ ÔÈ· ÔÈÁ·Ó ÂÈ‡ ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ ¨McCallum & Stewart ÈÙÏ
Ronald McCallum & Andrew ÆÈ˘ÁÂÓ ÈÚˆÓ‡ ˙¯ÊÚ· ÂÓÈÚ ÏË˘ ¯ÓÂÁ
ÆStewart "Employee Loyalty In Australia" 20 Comp. Lab. L. & Pol'y J. (1999) 155

ÔÈ· ¯Â¯È·· ‰ÏÈ„·Ó ˙È‡˜ÈÒ˜Ó‰ ‰˜È˜Á‰ ¨ÈÏ¯ËÒÂ‡‰ ËÙ˘Ó‰Â È„˜‰ ËÙ˘Ó‰ ÔÓ ÏÈ„·‰Ï
Jacqueline Lipton "Protecting Valuable ∫Â‡¯ Æ‰¯ÓÂÁÏ „¯Â‰˘ Ú„ÈÓ ÔÈ·Ï ÔÂ˘˘ Ú„ÈÓ
Commercial Information in the Digital Age: Law, Policy and Practice" 6 J. Tech. L.

Æ& Pol'y (2001) 2
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ÈÏ‡¯˘È‰ ÔÈ„‰ ®‡©

ÔÈ· ÔÈÁ·Ó ÂÈ‡ ÂÓˆÚ ˜ÂÁ‰ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ ¯˘‡· Ì‚ ¨¯ˆÂÈ‰ ˙Â‰ÊÏ ¯˘‡· ·ˆÓÏ ‰ÓÂ„·
„Â‚È· ¨˙‡Ê ÌÚ ∑±Æ¯Á‡ ‰ËÏ˜‰ ÈÚˆÓ‡· Ú„ÈÓ ˙ÏÈË ÔÈ·Ï „·ÂÚ‰ Ï˘ Â˘‡¯· Ú„ÈÓ ˙ÏÈË
‰ÓÎ ÏÚ ¯·„Ï Ô˙È Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘ ‡˘Â· ¨¯ˆÂÈ‰ ˙Â‰Ê Ï˘ ¯˘˜‰· ‰˜ÈÒÙÏ

Æ‡˘ÂÏ ËÙ˘Ó‰–È˙· Ï˘ ˙ÂÈÂÒÁÈÈ˙‰ Ï˘ ˙ÂÈÊÎ¯Ó ˙ÂÈ¯Â‚Ë˜
ÈÂˆÓ‰ Ú„ÈÓ· ¯·Â„Ó „ÂÚ ÏÎ˘ ‡È‰ ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ· ¯˙ÂÈ· ˙ËÏÂ·‰ ˙ÂÒÁÈÈ˙‰‰
Ï˘ Â˙ÂÒÁÈÈ˙‰Ï ‰Ó‚Â„ ‰‰ ÆÂÏ˘ ÌÈÈ˘È‡‰ ÌÈ¯Â˘ÈÎ‰ ÔÓ ˜ÏÁ· ¯·Â„Ó ¨„·ÂÚ‰ Ï˘ Â˘‡¯·

∑≤∫‰Ê ‡˘ÂÏ ‰„Â·ÚÏ È¯ÂÊ‡‰ ÔÈ„‰–˙È·
 

Ïˆ‡ ‰˘Ó Ï˘ Â˙„Â·Ú ÍÏ‰Ó· ÆÆÆ‰˘ÓÏ ÚÈ‚‰ ‡Ï „ÂÒ· ÌÂÏ‚‰ Ú„È‰¢
˙˜ÒÙ‰ ÈÙÏ ÍÂÓÒ ÆÆÆÌÈÈÏÏÎ‰ ÌÈÈÚÂˆ˜Ó‰ ÂÈ¯Â˘ÈÎÓ ˜ÏÁÏ ÍÙ‰Â ˙Ú·Â˙‰
ÌÈÏÈÎÓ‰ ÌÈˆ·˜‰ ˙‡ Ë˜ÒÈ„Ï ˜È˙Ú‰Â ‰˘Ó ·˘È ÔÈÈ„Ú ¨ÏÚÂÙ· ‰„Â·Ú‰
¯ÂÓ‡‰ Ú„È‰ Ì‡˘ ¯Â¯· Æ˙Ú·Â˙‰ Ï˘ ¯˙ÂÈ· ÌÈÒÂÓÎ‰ ‰È˙Â„ÂÒ ˙‡
‡Ï ‡Â‰ ¨‰˘Ó Ï˘ ÌÈÈÚÂˆ˜Ó‰ ÂÈ¯Â˘ÈÎÓ ˜ÏÁÏ ÍÙÂ‰ ‰È‰ ÌÈˆ·˜·

˛‰ÙÒÂ‰ ‰˘‚„‰‰¸ ¢Æ‰Ê „ÚÂÓ· Ì˙˜˙Ú‰Ï ˜˜Ê ‰È‰

∑≥ÆÏ‡ÂÓ˘ ‰˜È¯‡ ß Ó¢Ú· ÌÈ˜ÈÙÓ ¯ˆÏÊ ·È·‡ ÔÈ„–˜ÒÙ· ‡ÂˆÓÏ Ô˙È ‰ÓÂ„ ÔÂÂÈÎ
ËÙ˘Ó‰–˙È· ˙‡Ê ‰‡¯È ¨„·ÂÚ‰ Ï˘ Â˘‡¯· ÈÂˆÓ È„ÂÒ‰ Ú„ÈÓ‰ ¯˘‡Î ÈÎ Ú·˜ ‰Ê ‰¯˜Ó·
Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ ËÙ˘Ó‰–È˙· ÂÒÁÈÈ˙‰ ÌÈ¯Á‡ ÌÈ¯˜Ó· Æ„·ÂÚ‰ Ï˘ ÂÈ¯Â˘ÈÎÓ ˜ÏÁÎ
„ÂÒ Ï˘ ÏÊ‚ ÈÂ‰ÈÊÏ ¢Ú·ˆ‡ ÏÏÎ¢ ‰˘ÓÈ˘ È„ÂÒ ÍÓÒÓ ˙ÏÈË ¨ÂÈÈ‰„ ÆÈ˙ÈÈ‡¯‰ ¯Â˘ÈÓ·
–˙È·˘ ˙Â·È˘Á‰ È¯ÂÁ‡Ó˘ ÔÂÈ‚È‰Ï ¯˘‡· ˘ÓÓ Ï˘ ÔÂÈ„ ÌÈÈ˜˙‰ ‡Ï ¨˙‡Ê ÌÚ ÆÈ¯ÁÒÓ

ÆÚ„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ Ô˙Â ËÙ˘Ó‰
‡Ï Ú„ÈÓ‰˘ ‰„·ÂÚÏ ˙Â˘¯ÂÙÓ ËÙ˘Ó‰–˙È· ÒÁÈÈ˙‰ Ì‰·˘ ÌÈ¯˜Ó ÂÈ‰ ¨‰Ê ˙ÓÂÚÏ
È„ÂÒ‰ Ú„ÈÓ‰ ˙¯„‚‰ ˙‡ ÚÂÓÏ È„Î ÍÎ· ÔÈ‡ ÈÎ Ú·˜ ÔÎ–ÈÙ–ÏÚ–Û‡Â ¨È˘ÁÂÓ ÔÙÂ‡· Á˜Ï

 ∑¥ÆÈ¯ÁÒÓ „ÂÒÎ
                                            

ÈÎ ¯Â·Ò ˘ËÈÂ„ Æ¥±∂ ßÓÚ· ¨±≥ ‰¯Ú‰ ÏÈÚÏ ¨˘ËÈÂ„ Â‡¯ ¨Ú„ÈÓ‰ Ï˘ ‰¯È·ˆ‰–·ˆÓ· ÔÂÈ„Ï ∑±
ÏÚ¢ ˙ÈÓÚ ˜ÁˆÈ Ï˘ Â¯Ó‡Ó· ÔÂÈ„ Ì‚ Â‡¯ ÆÚ„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ ˙Â·È˘Á ÒÁÈÈÏ ÌÂ˜Ó ÔÈ‡
ÌÈÈÏÂ˘–˙¯Ú‰Ï ÍÂÓÒ‰ ËÒ˜Ë· ¨¥≥± ®„¢˘˙© ‡Ó ËÈÏ˜¯Ù‰ ¢È¯ÁÒÓ‰ „ÂÒ‰Â ˜ÂÒÈÚ‰ ˘ÙÂÁ
ÌÚ „„ÂÓ˙‰Ï ÈÏÈÏÙ‰ ËÙ˘Ó‰ Ï˘ È˘Â˜‰ ÏÚ ÔÓ¯„Ï Ï˘ ÂÂÈ„ ˙‡ ¯Á‡ ¯˘˜‰· Â‡¯ Æ±µ
Í¯Ú ÏÚ· Ú„ÈÓ ˙·È‚¢ ¨ÔÓ¯„Ï ¯ÊÚÈÏ‡ ÆÈ˘ÁÂÓ–‡Ï Ú„ÈÓ ˙ÁÈ˜ÏÏ ‰·�‚‰ ˙¯Õ·Ú ÒÂÁÈÈ

Æ≥∞≥ ®Ê¢Ó˘˙© Ë¯‚‡ ÔÂÚÓ˘Ï ˙Â¯Â·‚ ¨¢ÈÏÎÏÎ
ª∑Æ∑Æ≤∞∞≥ ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© ‚·Ò ‰˘Ó ß ˜ÓÚ‰ ÈÙÈËÁ ÆÓÆ‡  ®˙¯ˆ© ±ππ∑Ø∞≥ ß·Ú ∑≤

Æ®˜ÓÚ‰ ÈÙÈËÁ ÆÓÆ‡ ÔÈ„–˜ÒÙ ∫ÔÏ‰Ï
ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© Ï‡ÂÓ˘ ‰˜È¯‡ ß Ó¢Ú· ÌÈ˜ÈÙÓ ¯ˆÏÊ ·È·‡ ®‡¢˙© π≥µ∞≥Ø∞∞ ‡¢˙ ∑≥
·ÈÈÁ ÂÈ‡ ‡Â‰ ÈÎ Ú·˜ ËÙ˘Ó‰–˙È· Æ˜¯Ú˘ ‰˜‰Ï· Ô„˜¯· ¯·Â„ ÔÈÈÚ Â˙Â‡· Æ®≤Æ±∞Æ≤∞∞≤

ÆÈ¯ÁÒÓ „ÂÒ ÌÈ‡ Ì‰ ÔÎÏÂ ¨Â˙„Â·Ú· ¯·ˆ˘ ÔÂÈÒÈ‰Â Ú„ÈÓ‰ ˙‡ ÂÂ¯ÎÊÓ ˜ÂÁÓÏ
ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ ‡Ï© È˜ÁˆÈ ·¯ÈÓ ß ‰ÙÂ‡‰ ÌÏÂÚ ®‡¢˙© ±≥∑∞Øπ± ‡¢˙ ¨Ï˘ÓÏ ¨Â‡¯ ∑¥
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ÌÈÒÁÈÈ˙Ó ÌÈ‡ ËÙ˘Ó‰–È˙· ‰·˘ ÂÊ ‡È‰ ÔÈ„–È˜ÒÙ Ï˘ ¯˙ÂÈ· ‰ÏÂ„‚‰ ‰È¯Â‚Ë˜‰
ÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ÔÈ· ÈÎ ‰ÏÂÚ ÔÈ„‰–È˜ÒÙ ˙Â„·ÂÚ· ÔÂÈÚÓ ÌÏÂ‡ ¨Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ ˙Ï‡˘Ï
ÌÈ‡˙‰Ï ‰ÈÂ˘Ú ÂÊ ‰„·ÂÚ ∑µÆÌÈËÂË¯˘ Â‡ ÌÈÎÓÒÓ ¨ÌÈ˜ÒÈ„ ÌÈ‡ˆÓ ˙˜ÂÏÁÓ· ÌÈÈÂ˘‰
Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ ¨ÍÎÏ ˙ÈËÙ˘Ó ‰˘È¯„ ¯„Ú‰· Ì‚ ÈÎ ˙È¯·‰–˙Âˆ¯‡· ˙ÚÓ˘ÂÓ‰ ‰ÚËÏ

 Æ‰ÚÈ·˙‰ Ï˘ ‰ÁÏˆ‰‰ ÈÈÂÎÈÒ ˙‡ ‰ÏÈ„‚Ó Á˜Ï‰

˙È¯·‰–˙Âˆ¯‡· ÔÈ„‰ ®·©

È‡˘¯ ‰¯·Á‰ ˙‡ ·ÊÂÚ˘ „·ÂÚ ÈÎ ‰Ú„· ÌÈ˜ÈÊÁÓ ˙È¯·‰–˙Âˆ¯‡· ÌÈ·¯ ËÙ˘Ó–È˙·
¨ÂÏ ÈÂˆÈÁ ÔÙÂ‡· ¯Ó˘˘ Ú„ÈÓ· ˘ÂÓÈ˘Ó ÚÓÈ‰Ï ÂÈÏÚ ÌÏÂ‡ ¨Â˘‡¯·˘ Ú„ÈÓ· ˘Ó˙˘‰Ï
ÈÙÏ Æ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢ Ì˘· ‰Ê ÏÏÎ ÂÈÎ ËÙ˘Ó‰–È˙· Æ·˘ÁÓ Èˆ·Â˜ Â‡ ÌÈÎÓÒÓ È·‚–ÏÚ ÔÂ‚Î
ÏÚ ËÙ˘Ó‰–˙È· ¯Ò‡ Â·˘ ¨±∏π≤ ˙˘Ó ÈÏ‚‡ ˜È˙Ï ÒÁÂÈÓ ‰Ê ÏÏÎ ∑∑¨ÂÈ˙ÈÓÚÂ Pooley

∫Â˙„Â·Ú ÌÂ˜Ó ˙‡ ·ÊÚ˘ ÈÙÏ ˜È˙Ú‰ Â˙Â‡˘ ÚÂÓ Ï˘ ËÂË¯˘· ˘ÂÓÈ˘ ˙Â˘ÚÏ „·ÂÚ

"If he can carry them in his head, no one can prevent him doing
that and making use of them."

∫ÈÎ Ú·Â˜ ¯˘‡ ∑∏¨Restatement (Second) of Agency–‰ Ì‚ ‰ËÂ ‰Ê ÔÂÂÈÎÏ

"The agent is entitled to use general information concerning the
method of business of his principal and the names of the
customers retained in his memory, if not acquired in violation of
his duty as agent." [Emphasis added]

                                            

„·Ï· ÔÂ¯ÎÈÊ‰ ÏÚ ¯È‰ˆ˙‰ ÈÙ–ÏÚ ‰ÒÒ·˙‰ ‰Ê ‰¯˜Ó· ˙ÂÁÂ˜Ï‰ ˙ÓÈ˘¯ Æ®≤µÆ±±Æ±ππ±
ÈÎ ‰Ï‡˘Ï ‰·Â˘˙· ¯˘È‡˘ ‰„·ÂÚ‰ ‡ÈˆÂ‰Ï ¨Â¯È‰ˆ˙·˘ ÌÈÂ˙‰ ÏÚ ¯˜Á ‡Ï ≤ Ú·˙‰¢©
¯˘‡· Ë¯ÂÙÓ ÔÙÂ‡· ¯˜Á ‡Ï ˙Ú·Â˙‰ Ï‰Ó Û‡ Æ„·Ï· ÂÂ¯ÎÊ ÏÚ ˙ÒÒ·˙Ó ‰ÓÈ˘¯‰
Í‡ ¨®˛‰ÙÒÂ‰ ‰˘‚„‰‰¸ ¢ÂÂ˙ÈÚ· Ì‰Ó „Á‡ ÏÎ Ï˘ ÌÈÓÂÒ¯Ù‰ ˙ÂÓÎÏ ¯˘‡·Â ÂÈ˙ÂÁÂ˜ÏÏ

ÆÏÊ‚˘ È¯ÁÒÓ „ÂÒÏ ˙‡Ê–ÏÎ· ‰·˘Á
Æ≥∞∂ ßÓÚ· ¨± ‰¯Ú‰ ÏÈÚÏ ¨ËÈÂÙ ˜ßˆ ÔÈÈÚ· ¨Ï˘ÓÏ ¨ÍÎ ∑µ

Robert P. Merges "Property Rights Theory and Employee Inventions" 19 ∫Â‡¯ ∑∂
ÆCorporate Governance Today (28.4.1998)

James H.A. Pooley, Mark A. Lemley & Peter J. Toren "Understanding the ∫Â‡¯ ∑∑
ÆEconomic Espionage Act of 1996" 5 Tex. Intell. Prop. L. J. (1997) 177

˙¯ÁÂ‡Ó ‰˜È˜Á ÈÎ ÔÈÈˆÏ ·Â˘Á ÆRestatement (Second) of Agency §396 (1958) ∫Â‡¯ ∑∏
Æ„·ÂÚ‰ Ï˘ ÂÁÂÓ· ÌÈÂ˘Ó ¯˘‡ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ‰¯È˙‰ ‡Ï ˙È¯·‰–˙Âˆ¯‡· ¯˙ÂÈ
UTSA, supra note 27; EEA, supra note 27; Restatement (third) of ∫‰Ó‚Â„Ï ¨Â‡¯

ÆUnfair Competition, supra note 27
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‡˜ÂÂ„ ‰È‰È È¯ÁÒÓ‰ „ÂÒ‰˘ ˙ÈËÙ˘Ó ‰˘È¯„ ÔÈ‡ ÈÎ ÂÚË˘ ˙Â‡Î¯Ú ˘È ¨‡ÒÈ‚ Í„È‡Ó
 ∫È˘ÁÂÓ

"To afford protection to the employer... information need not be
in writing but may be in the employee's memory."∑π 

¨Economic Espionage Act–· ‰ÎÈÓ˙ ˙Ï·˜Ó ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢ ÏÚ ÂÊ ˙È˙¯Â˜È· ‰˘È‚
∏∞∫ÂÈ˙ÈÓÚÂ Pooley È„È–ÏÚ ¯‡Â˙ÓÎ

 
"...This protection of intangible property stems from the EEA's
definition of trade secrets 'all forms and types of... information...
whether tangible or intangible, and whether or how stored...'
The Act therefore covers information stolen in electronic form or
merely memorized... [I]nformation 'stored' only in an individual's
memory... can be the subject of prosecution for trade secrets
theft." [Emphasis added]

ÔÂÓË‰ ÔÂÈ‚È‰‰ ¯ÒÂÁ ÏÚ ‰Á˙Ó  ̆˙¯Â˜È·‰ ˙Â¯ÓÏ ÈÎ ÌÈÈÈˆÓ ÂÈ˙ÈÓÚÂ Pooley ¨˙‡Ê ÌÚ
‰Á·‰‰ ¨Ì˘‡¯· ÔÂÈ  ̆È„È–ÏÚ È¯ÁÒÓ‰ „ÂÒ‰ ˙‡ ¯Ù‰Ï ÂÏÎÂÈ ·ÂË ÔÂ¯ÎÈÊ ÈÏÚ· ÌÈ„·ÂÚ˘ ÍÎ·

 ∏±Æ˙È¯·‰–˙Âˆ¯‡· ËÙ˘Ó‰–È˙·· ÌÈÈ˜˙‰Ï ‰ÎÈ˘Ó‰ È„ÂÒ Ú„ÈÓ ˙˜˙Ú‰ ÔÈ·Ï ÔÂÈ˘ ÔÈ·

˙ÂÏÈÚÈ ÈÏÂ˜È˘ Æ≤

È˘Â‡‰ ÔÂ‰· ‰ÚÈ‚Ù ®‡©

ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰ ¯ÂÒÈ‡ „‚ ˙ÂÏÈÚÈ ˙ÈÁ·Ó ÈÊÎ¯Ó‰ ˜ÂÓÈ‰ ¨‰¯Â‡ÎÏ
‰ÚË‰ ∏≤Æ˙È˘Â‡ ‰ÁÂÂ¯ Ï˘ ÌÈÁÂÓ· „·ÂÚÏ ÍÎÓ Ì¯‚‰ „ÒÙ‰· Ú‚Â „·ÂÚ‰ Ï˘ ÂÁÂÓ·

                                            

∫Ì‚ Â‡¯ ÆMorlife, Inc. v. Perry, 56 Cal. App. 4th 1514, 1522 (Cal. 1997) ∫Â‡¯ ∑π
Pooley, Lemley & Toren, supra note 77, at pp. 189–190: "Courts have

periodically found defendants liable under civil statutes even though the

Æinformation they took was only in their heads"

ÆPooley, Lemley & Toren, ibid, at p. 189 ∫Â‡¯ ∏∞
Ed Nowogroski Ins., Inc. v. Rucker, Â‡¯ ¨¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢ È·‚Ï ˙Â„‚ÂÓ ˙Â˘È‚ È˙˘Ï ∏±
Ú„ÈÓ ÔÈ·Ï Â˘Ï Ô˙È˘ Ú„ÈÓ ÔÈ· ‰Á·‰‰ ˙ÈÁ„ Â·˘ ¨971 P.2d 936 (Wash. 1999)

¨Schulenburg v. Signatrol, Inc., 212 N.E. 2d 865, 869 (Ill. 1965) ˙ÓÂÚÏ ¨È˘ÁÂÓ
È˘ÁÂÓ Ú„ÈÓ ÔÈ· ÔÈÁ·‰Ï ÂÈÏÚ ‰ÈÈ˘Ú˙· Ï·Â˜Ó‰ ¯ÒÂÓ‰ ÈÙ–ÏÚ ÈÎ ‰„·ÂÚ‰ ˙˘‚„ÂÓ Â·˘

ÆÔÂ¯ÎÈÊ· ÔÂ˘˘ Ú„ÈÓ ÔÈ·Ï
Edmund W. Kitch "The Law and Economics of Rights in Valuable ∫Â‡¯ ∏≤

ÆInformation" J. Leg. Stud. (1981) 683
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·Â¯ ÆÂ· ÌÈ·ÂË Ì‰˘ È¯˜ÈÚ‰ ÌÂÁ˙· ˜ÂÒÚÏÓ ÌÈ„·ÂÚ ÚÂÓÏ ÏÈÚÈ ‰Ê ÔÈ‡ ÈÎ ‡È‰ ˙ÁÂÂ¯‰
¨Ï˘ÓÏ ∏≥Æ˙Â¯Á˙–È‡ ÈÊÂÁÓ ‰‡ˆÂ˙Î ˙Ó¯‚‰ ˙ÂÏÈÚÈ‰–È‡Ï ÌÈÒÁÈÈ˙Ó ÂÏÏ‰ ÌÈÂÚÈË‰
„·ÂÚ‰ Ï˘ Â˘‡¯· ÔÂ˘˘ Ú„ÈÓ· ˘ÂÓÈ˘ ˙¯ÒÂ‡‰ ˙ÂÈÈ„Ó ÈÎ ÌÈÚÂË ÂÈ˙ÈÓÚÂ Pooley

ÆÈÏÏÎ‰ ÌÂÈÒ·Â Ì˙ÂÓÂÈÓ· ˘Ó˙˘‰Ï ÌÈ„·ÂÚ‰ Ï˘ Ì˙ÏÂÎÈ ˘Â·È˘Ï ˘˘Á‰ ˙‡ ‰ÏÈ„‚Ó
ÈÂˆÓ‰ È¯ÁÒÓ „ÂÒ ÔÈ· ÔÈÁ·‰Ï ÌÈ„·ÂÚ‰ Ï˘ Ì˙ÏÂÎÈ ¯ÒÂÁÏ ‰‡¯‰ ÏÎÎ ¯Â˘˜ ÔÂÈ‚È‰‰
ÏÊ‚¢Ï È‡¯Á‡ ‡‰È ‡Ï Ì„‡ ¨Ï‡¯˘È· ˜ÂÁ‰ ÈÙ–ÏÚ Ì‚ Æ˘ÂÓÈ˘Ï ¯˙ÂÓ˘ Ú„È ÔÈ·Ï Ì˘‡¯·
Ï˘ ÂÈÏÚ· Ïˆ‡ Â˙„Â·Ú ÍÏ‰Ó· ÂÈÏ‡ ÚÈ‚‰ È¯ÁÒÓ‰ „ÂÒ· ÌÂÏ‚‰ Ú„È‰¢ Ì‡ ∏¥¢È¯ÁÒÓ „ÂÒ
∏∂¨ËÈÂÙ ˜ßˆ ÔÈÈÚ· ∏µÆ¢ÌÈÈÏÏÎ‰ ÌÈÈÚÂˆ˜Ó‰ ÂÈ¯Â˘ÈÎÓ ˜ÏÁÏ ÍÙ‰ ‰Ê Ú„ÈÂ È¯ÁÒÓ‰ „ÂÒ‰
„·ÂÚ Ï˘ Â˙ÂÎÊ ÏÚ „ÓÚ Û‡Â ¨·ÈÁ¯Ó ÔÙÂ‡· ¢Ú„È¢ ÁÂÓ‰ ˙‡ ËÙ˘Ó‰–˙È· ˘¯ÈÙ ¨Ï˘ÓÏ

ÆÏ¢‰ ‰Á·‰‰ ˙ÈÈ˘Ú· Â˘˜˙È ÌÈ„·ÂÚ˘ Ô·ÂÓ ÌÏÂ‡ ¨ÂÂÈÒÓ ˘Î¯˘ Ú„È·
‡Ï ÈÎ ˘¯ÂÙÓ ÔÙÂ‡· ÌÈ¯ÓÂ‡ ÌÈ‡ ÍÎ· ÌÈ˜ÒÂÚ‰ ˙È¯·‰–˙Âˆ¯‡· ËÙ˘Ó‰–È˙·˘ Û‡
˙Â‰ÊÏ ÌÈ¯˜Ó‰ ÔÓ ˜ÏÁ· ÌÈËÂ Ì‰ ¨„·ÂÚ‰ Ï˘ ÂÁÂÓ· ÔÂ˘È È¯ÁÒÓ „ÂÒ Â·˘ ·ˆÓ ÔÎ˙ÈÈ
ÂÈ˙ÂÏÂÎÈ· ˘ÂÓÈ˘ ˙Ï·‚‰ ÌÚ „·ÂÚ‰ Ï˘ Â˘‡¯· ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ˙Ï·‚‰
È„ÂÒ‰ ¯ÓÂÁ‰ Ï˘ Â¯ÂÓÈ˘ ÔÈ· ˙Â‰Ê ˙ÓÈÈ˜ ÈÎ ‡È‰ ˙ÚÏ·ÂÓ‰ ‰Á‰‰ ¨ÂÈÈ‰„ Æ„·ÂÚ‰ Ï˘
Ô˙È ‰ÓÂ„ ÔÂÚÈË Æ„·ÂÚ‰ Ï˘ Â˙ÏÂÎÈÓ „¯Ù–È˙Ï· ˜ÏÁÏ Â˙ÂÎÙ‰È‰ ÔÈ·Ï „·ÂÚ‰ Ï˘ ÂÁÂÓ·
ÂÏ·È˜ ËÙ˘Ó‰–È˙· ÂÏ·È˜ Ì‰·˘ ÌÈ·¯ ÌÈ¯˜Ó ‰ÈÈˆ ¯˘‡ ∏∑¨Dreyfus Ï˘ ‰¯Ó‡Ó· ‡ÂˆÓÏ

                                            

Ronald J. Gilson "The Legal Infrastructure of High Technology Industrial ∫Â‡¯ ∏≥
Districts: Silicon Valley, Route 128, and Covenants Not to Compete" 74 NYU L.

Rev. (1999) 575; Edmund W. Kitch "The Expansion of Trade Secrecy Protection

and the Mobility of Management Employees: A New Problem for the Law" 47 S.

ÆCarolina L. Rev. (1996) 659

∫ÔÓ˜Ï„Î ¨±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁÏ ®·©∂ ÛÈÚÒ· ¯„‚ÂÓ ¢È¯ÁÒÓ „ÂÒ ÏÊ‚¢ ∏¥
ÌÈÚˆÓ‡· ÂÈÏÚ· ˙ÓÎÒ‰ ‡ÏÏ È¯ÁÒÓ „ÂÒ ˙ÏÈË ®±© ∫‰Ï‡Ó „Á‡ ‡Â‰ È¯ÁÒÓ „ÂÒ ÏÊ‚¢
ÂÈÏÚ·Ó ÏËÈ „ÂÒ‰ Ì‡ ‰ÈÓ ‡˜Ù ÔÈ‡ ‰Ê ÔÈÚÏ ªÏËÂ‰ È„È ÏÚ „ÂÒ· ˘ÂÓÈ˘ Â‡ ¨ÌÈÏÂÒÙ
˙ÓÎÒ‰ ‡ÏÏ È¯ÁÒÓ „ÂÒ· ˘ÂÓÈ˘ ®≤© ªÂ˙ÚÈ„È· ‡ˆÓ È¯ÁÒÓ‰ „ÂÒ‰ ¯˘‡ ¯Á‡ Ì„‡Ó Â‡
˘Ó˙˘Ó‰ ÏÚ ÌÈÏËÂÓ‰ ÔÂÓ‡ ˙·ÂÁÏ Â‡ ÈÊÂÁ ·ÂÈÁÏ „Â‚È· ‡Â‰ ˘ÂÓÈ˘‰ ¯˘‡Î ÂÈÏÚ·
Ï·˜Ó‰ ¯˘‡Î ¨ÂÈÏÚ· ˙ÓÎÒ‰ ‡ÏÏ Â· ˘ÂÓÈ˘ Â‡ È¯ÁÒÓ „ÂÒ ˙Ï·˜ ®≥© ª„ÂÒ‰ ÏÚ· ÈÙÏÎ
ÂÈÏ‡ ¯·ÚÂ‰ „ÂÒ‰ ÈÎ ¨˘ÂÓÈ˘‰ Â‡ ‰Ï·˜‰ ˙Ú· ¨ÂÈÙ ÏÚ ÈÂÏ‚ ¯·„‰˘ Â‡ Ú„ÂÈ ˘Ó˙˘Ó‰ Â‡
ÔÙÂ‡· Â‰˘ÏÎ ¯Á‡ Ì„‡ Ï‡ ¯·ÚÂ‰ „ÂÒ‰ ÈÎ Â‡ ®≤© Â‡ ®±© ˙Â‡˜ÒÙ ÈÙ ÏÚ ¯ÂÒ‡‰ ÔÙÂ‡·

¢ÆÂÈÏ‡ ÚÈ‚‰˘ ÈÙÏ ¯ÂÓ‡Î ¯ÂÒ‡
Æ±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁÏ ®‡©∑ ÛÈÚÒ ∏µ

Â˙„Â·Ú ÍÏ‰Ó· „·ÂÚ ¯·Âˆ˘ ÔÂÈÒ‰Â Ú„È‰¢ ∫≥±≤ ßÓÚ· ¨± ‰¯Ú‰ ÏÈÚÏ ¨ËÈÂÙ ˜ßˆ ÔÈÈÚ ∏∂
¨ßÂ„ÎÂ „ÂÈˆ ¨˙Â‡ÁÒÂ ¨‰„Â·Ú ˙ÂËÈ˘ ¨˙ÂÎÂ˙· ˘ÂÓÈ˘ ˙Â·¯Ï ¨Ì„Â˜‰ Â˜ÈÒÚÓ Ïˆ‡
˙Â˘ÚÏÓ Â˙Â‡ ÏÈ·‚‰Ï ÔÈ‡Â ÂÈ˜ Ì‰ Ì„‡ Ï˘ ÂÈ¯Â˘ÈÎ ÆÂÈ¯Â˘ÈÎÓ ˜ÏÁÏ ÌÈÓÈÏ ÌÈÎÙÂ‰
Ì˙Â‡ ÔÂÈÒ·Â ÂÈ¯Â˘ÈÎ· ˘Ó˙˘‰Ï Â˙ÂÎÊ ÏÚ ¯˙ÂÂÈ ‡Ï ¯È·Ò „·ÂÚ ÆÂÂˆ¯Î ¨˘ÂÓÈ˘ Ì‰·

¢ÆÈÂÏÙ ˜ÈÒÚÓ Ïˆ‡ ¨Â˙„Â·Ú ÍÏ‰Ó· ˘Î¯
Rochelle Dreyfus "Do You Want to Know a Trade Secret? How Article 2B Will ∫Â‡¯ ∏∑
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¨˙ÂÈÏÏÎ ˙ÂÈÂÓÂÈÓ ÌÈ·¯ÚÓ ÂÏÏ‰ ÌÈ¯˜Ó‰ ·Â¯ ÈÎ ‰˙‡¯‰ Dreyfus ∏∏Æ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢ ˙‡
ÈÂ‰ÈÊ ∏πÆ˙ÂÁÂ˜Ï ˙ÓÈ˘¯Ï Ì‚ ÒÁÈÈ˙‰ È„ÂÒ‰ Ú„ÈÓ‰ Ì˜ÏÁ· ÈÎ ‰˙„Â‰ ‡È‰ Ì‚˘ ÈÙ–ÏÚ–Û‡
˘ÂÓÈ˘‰ ˙Ï·‚‰ ÌÚ „·ÂÚ‰ Ï˘ Â˘‡¯· ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰ ˙Ï·‚‰ Ï˘ ‰Ê

 π∞ÆÈÏ‡¯˘È‰ ÔÈ„· Ì‚ ÌÈÓÈÂÒÓ ÌÈ¯˜Ó· ÌÈÈ˜ „·ÂÚ‰ Ï˘ ÂÈ˙ÂÏÂÎÈ·
¯·Â„Ó ¯˘‡Î ¯˙ÂÈ ‰·¯ ˙ÂÏÈÚÈ‰–È‡ ÈÎ ÌÈÎÒ‰Ï Ô˙È ÈÊ‡ ¨ÂÊ ‰Á‰ ÌÈÏ·˜Ó Ì‡ ¨ÔÎ‡
ÈÙ–ÏÚ–Û‡ ÌÏÂ‡ Æ„·ÂÚ‰ Ï˘ Â˘‡¯· ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰ ˙Ï·‚‰·
‰Ê ÈÂ‰ÈÊ ÛÂ˜˙Ï ˘˜·Ó È‡ ¨Ï¢‰ ÈÂ‰ÈÊ‰ Ï˘ ˙ÂÈ·ÈËÈ‡ÂËÈ‡‰ ÔÓ ÌÏÚ˙‰Ï ¯˘Ù‡–È‡˘

Æ˙Â‡·‰ ˙Â˜ÒÙ·
¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢· ËÙ˘Ó‰–˙È· Ï˘ ÈÁÎÂ‰ ÏÂÙÈË‰ ÔÙÂ‡· ˙ÈÊÎ¯Ó‰ ‰ÈÚ·‰ ¨ÈÓÚËÏ
ÆÁ˜Ï ‡Â‰ Â·˘ ËÓ¯ÂÙ‰ ÔÈ·Ï Ú„ÈÓ‰ ‚ÂÒ ÔÈ· ˙ÓÈÈ˜‰ ‰Èˆ˜‡¯ËÈ‡‰ ÔÓ ˙ÂÓÏÚ˙‰· ‰ÂÓË
ÆÚ„ÈÓ‰ Ï˘ ÈÎÓ ÔÂÈ˘· ¯·Â„Ó ¯˘‡Î „ÁÂÈÓ· È˙ÈÈÚ· ÂÈ‰ ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢ ÈÎ ‰ÓÂ„
˙ÂÁÂ˜Ï ˙ÓÈ˘¯ ÔÈ· Ï„·‰‰ ˙‡ ˙Â‡¯Ï ‰˘˜ Æ˙ÂÁÂ˜Ï ˙ÓÈ˘¯ ‡È‰ ÍÎÏ ˙ËÏÂ·‰ ‰Ó‚Â„‰
ÔÈ· ¨‰ÓÈ˘¯ ‰˙Â‡· ¯·Â„Ó È¯‰ ÆË˜ÒÈ„ ÏÚ ‰ÈÂˆÓ‰ ˙‡Ê ÔÈ·Ï „·ÂÚ‰ Ï˘ Â˘‡¯· ‰ÈÂˆÓ˘
„·ÂÚ‰ ÌÈ¯˜Ó‰ È˘·˘ ˜ÙÒ ÔÈ‡Â ¨ÔÂ¯ÎÈÊ· ‰¯ÂÓ˘ ‡È‰˘ ÔÈ·Â Ë˜ÒÈ„ È·‚–ÏÚ ‰ÒÁÂ‡ ‡È‰˘

Æ‰ÓÈ˘¯· ˘ÂÓÈ˘ ˙Â˘ÚÏÓ ‰„ÈÓ ‰˙Â‡· ÚÓÈ‰Ï ÏÂÎÈ
Æ‰ËÂ˘Ù ˙ÈÎÓ ‰ÏÂÚÙ ÂÈ‡ ÔÂÈ˘‰ ¨˙ÂÎ˙ Ï˘ ¯˘˜‰· Ú„ÈÓÏ ÌÈÒÁÈÈ˙Ó Â‡ ¯˘‡Î
¯·Î ˙ÂÓÈÈ˜‰ ˙ÂÎ˙ ˙ÂÓÎÒ ÌÚ ·Ï˙˘Ó ˘„Á‰ Ú„ÈÓ‰Â ¨Ú„ÈÓ‰ ˙‡ ÔÈ·ÓÂ „·ÚÓ „·ÂÚ‰
Â‰˘ÏÎ „Â·ÈÚ ¯·Ú Ú„ÈÓ‰˘ ÌÂ˘Ó ¯˙ÂÈ ÈÂÈ‚‰ ‰‡¯ ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢ ‰ÊÎ ‰¯˜Ó· π±ÆÂ˘‡¯·
˜ÏÁÏ ÍÙ‰Â „Â·ÈÚ Ï˘ ÍÈÏ‰˙ ¯·Ú ‡Ï‡ ¨Â˘‡¯· ÔÂ˘ ˜¯ ‡Ï Ú„ÈÓ‰ Æ„·ÂÚ‰ Ï˘ ÂÁÂÓ·
È·ÈËÈ‚Â˜‰ ÍÈÏ‰˙· ·Ï‰–˙ÓÂ˘˙ „Â˜ÈÓ ¨È˙Ú„Ï Æ„·ÂÚ‰ Ï˘ ˙ÂÎ˙‰ ˙ÏÂÎÈÓ „¯Ù–È˙Ï·
Ï˘ ‰ÈÂ‡¯‰ ÏÂÙÈË‰ Í¯„ ˙·‰· ÂÏ ÚÈÈÒÏ ÈÂ˘Ú Ú„ÈÓ‰ Ï˘ ÔÂÈ˘‰Â ‰„ÈÓÏ‰ ÌÚ ˘Á¯˙Ó‰

Æ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢· ËÙ˘Ó‰–˙È·
                                            

Make Licensing Trade Secrets Easier (But Innovation More Difficult)" 87 Cal. L.

ÆRev. (1999) 191

ÆPooley, Lemley & Toren, supra note 77 ∫Â‡¯ ¨¢ÔÂ¯ÎÈÊ ÏÏÎ¢ ÏÚ ˙¯Â˜È·Â ÔÈ„–È˜ÒÙÏ ∏∏
ÏÚ ¨ÔÂ¯˘ÈÎ ÔÈ·Ï ÔÂ˘Ó È„ÂÒ Ú„ÈÓ ÔÈ· „È¯Ù‰Ï ¯˘Ù‡–È‡ ÈÎ ‰ÚË ˙ÓÈÈ˜ Ì‡ Ì‚˘ ‰‡¯ ∏π

Æ˙ÂÁÂ˜Ï ˙ÓÈ˘¯· ¯·Â„Ó ¯˘‡Î ˙‡Ê ˙Â˘ÚÏ ¯˙ÂÈ Ï˜ ÂÈÙ
‰È‰ ÌÈˆ·˜· ¯ÂÓ‡‰ Ú„È‰ Ì‡˘ ¯Â¯·¢ ∫∑≤ ‰¯Ú‰ ÏÈÚÏ ¨˜ÓÚ‰ ÈÙÈËÁ ÆÓÆ‡ ÔÈ„–˜ÒÙ Â‡¯ π∞

¢Æ‰Ê „ÚÂÓ· Ì˙˜˙Ú‰Ï ˜˜Ê ‰È‰ ‡Ï ‡Â‰ ¨‰˘Ó Ï˘ ÌÈÈÚÂˆ˜Ó‰ ÂÈ¯Â˘ÈÎÓ ˜ÏÁÏ ÍÙÂ‰
ÒÈÒ· ÏÚ ˘„Á Ú„ÈÓ ˙ÒÈÙ˙· ÌÈ·¯ÂÚÓ‰ ÌÈÈ·ÈËÈ‚Â˜‰ ÌÈÎÈÏ‰˙‰ Ï˘ ˙ÈÈÂÒÈ ‰˘ÁÓ‰Ï π±
Robert C. Mathews, Ray R. Buss, William B. Stanley & ∫Ï˘ÓÏ ¨Â‡¯ ¨˙ÓÈÈ˜ ‰·‰
others "Role of Implicit Process in Learning from Examples: A Synergistic

˙¯È˜ÒÏ ÆEffect" 15(6) J.f Exp. Psych., Learn., Mem. & Cogn. (1989) 1083–1100

¨ÌÈ¯Â˘ÈÎÂ Ú„ÈÓ ˙˘ÈÎ¯Ï ÌÈ‚ÂˆÈÈ· ˘ÂÓÈ˘‰ ÏÚ ˙È·ÈËÈ‚Â˜ ‰È‚ÂÏÂÎÈÒÙ· ˙ÓÈÈ˜‰ ˙Â¯ÙÒ‰
Ron Sun, Edward Merrill & Todd Peterson "From Implicit Skills to Explicit ∫Â‡¯
Knowledge: A Bottom-Up Model of Skill Learning" 25 Cogn. Sci. (2001) 203–

Æ212
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¯ÊÚ „·ÂÚ‰ Â·˘ ‰¯˜Ó· Ì‡‰ ¨ÂÈÈ‰„ Æ‰ÎÂÙ‰‰ ˙ÈÂÂÊ‰ ÔÓ Ì‚ ÂÊ ‰Ï‡˘ ÏÚ ·Â˘ÁÏ Ô˙È
˙ÂÈÂÓÂÈÓ‰Ó ˜ÏÁÏ „ÂÚÈ˙‰ ÈÎÓÒÓ· ˘ÂÓÈ˘‰ ·˘ÁÈÈ ‡Ï ¨˙Î˙Ï È„Î ÌÈÏÂ˜ÂËÂ¯Ù „ÂÚÈ˙·
Ì‰ ÈÎ Â¯Ó‡ ÈÂ˘‡¯‰ ÌÈÂ˙‰ ÛÂÒÈ‡ ÍÏ‰Ó· È˙¯·È„ Ì˙È‡˘ ÌÈ·¯ ÌÈ„·ÂÚ ø„·ÂÚ‰ Ï˘
ÌÈË˜ÈÂ¯Ù ÍÏ‰Ó· ˘ÂÓÈ˘ Ô‰· ÌÈ˘ÂÚÂ ¨È˘È‡‰ Ì·˘ÁÓ È·‚–ÏÚ ˙Â·¯ „Â˜ ˙Â¯Â˘ ÌÈ„Ú˙Ó
ÌÚ ˙ÂÓÂÈÓ ‰‰ÊÓ‰ ‰˘È‚‰ Ï˘ ‰ÓÊ ÛÏÁ ÈÎ ÔÂÚËÏ Ô˙È ÆÌÓÈÚ ÌÈ„„ÂÓ˙Ó Ì‰˘ ÌÈ¯Á‡
ÌÈ·Â˙Î ÌÈ¯ÓÂÁ· ÌÈ˘Ó˙˘Ó ÌÈ˙Î˙Ó‰ ·Â¯ Â·˘ ·ˆÓ· ÈÎÂ ¨Ú„ÈÓ‰ Ï˘ ‰¯È·ˆ‰–·ˆÓ
ÔÈ·Ï ÔÂ˘˘ Ú„ÈÓ ÔÈ· Ï„·‰‰ ˙‡ ÁÈˆ‰Ï ˙È˙ÈÓ‡ ‰·ÈÒ ÔÈ‡ ¨Ì‰Ï˘ ˙ÂÓÂÈÓ‰ ÔÓ ˜ÏÁÎ

Æ„·ÂÚÏ ÌÈÈÂˆÈÁ ÌÈÚˆÓ‡· Á˜Ï˘ Ú„ÈÓ
˙Ï·‚‰ ÈÎ ¯Â·ÒÏ ÌÂ˜Ó ÔÈÈ„Ú ˘È ÈÎ ‰‡¯ ¨ÏÈÚÏ ˙Â˜ÒÙ· ‰ÈÂˆ˘ ˙¯Â˜È·‰ Û‡–ÏÚ
˙‡ ˙‡˘ ¯˙È· ÏÈ·‚‰Ï ‰ÏÂÏÚ „·ÂÚ‰ Ï˘ ÂÁÂÓ· ÌÈÂ˘Ó˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰
ËÙ˘Ó‰–È˙· ¯˘‡Î Æ˙Â¯·Á ÔÈ· ¯·ÚÓ· Ì‰È˙ÂÏÂÎÈ· ˘ÂÓÈ˘ ˙Â˘ÚÏ ÌÈ„·ÂÚ Ï˘ Ì˙Â¯˘Ù‡
ÈÎ ˘Â˘ÁÏ ÌÂ˜Ó ˘È ¨˙ÏÂÎÈ ˙˘ÈÎ¯ ÔÈ·Ï ÔÂÈ˘ ÔÈ· ˙e‰Ê ÌÈ¯ˆÂÈ ¢ÔÂ¯ÎÈÊ‰ ÏÏÎ¢· ÌÈ˜ÒÂÚ‰
˙ÈÈ˘ÚÓ ÌÈ„·ÂÚ Ï˘ ˙ÂÚÓÈ‰Ï ÌÂ¯‚Ï ÏÂÏÚ ‰ÊÎ ÈÂ‰ÈÊ ÆÌ˘‡¯· ‰ÊÎ ÈÂ‰ÈÊ Â˘ÚÈ ÌÈ„·ÂÚ Ì‚
˙ÂÏÂÎÈ ‡Ó˘ Ì˘˘Á ˙‡ÙÓ ¨˙‡Ê ˙Â˘ÚÏ È˜ÂÁ ¯˘Î‰ Ì‰Ï ˘È Ì‡ Û‡ Ì‰È˙ÂÏÂÎÈ· ˘ÂÓÈ˘
Ï˘ È˙¯·Á‰ ¯ÈÁÓ‰ ˙‡ ÏÈ„‚Ó ‰Ê ÔÈÚÓ ‰ÚËÂÓ ÈÂ‰ÈÊ ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒÎ ˙Â¯„‚ÂÓ ‰Ï‡
ÔÙÂ‡· ÌÈ¯ÂÓ˘‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ˙ÓÂÚÏ ÌÈ„·ÂÚ Ï˘ Ì˘‡¯· ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ
˙ÂÏÂÎÈ ÔÈ· ‰¯Â¯· ‰Á·‰ ¯˘Ù‡˙˙ ÈÎ ¯˙ÂÈ ÏÂ„‚ ÈÂÎÈÒ ÌÈÈ˜ Ì‰È·‚Ï˘ ¨Ì„‡Ï ÈÂˆÈÁ
ÌÈÈ˜ Ï¢‰ ÈÂ‰ÈÊ‰ Ì‡ ÔÁ·‡ ¯Ó‡Ó‰ Ï˘ È¯ÈÙÓ‡‰ Â˜ÏÁ· ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÔÈ·Ï ˙ÂÈÏÏÎ
·ÂˆÈÚ· ˙ÂÏÈÚÈ‰ ÈÏÂ˜È˘ ÏÚ Â˙ÎÏ˘‰ ˙‡ ˜Â„·‡Â ¨¯˜ÁÓ· ÂÙ˙˙˘‰˘ ÌÈ„·ÂÚ‰ ·¯˜·

ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰‰ Û˜È‰Ï ¯˘‡· ‰ÈÂ‡¯‰ ˙ÈËÙ˘Ó‰ ˙ÂÈÈ„Ó‰

 π≤‰ÙÈÎ‡Â ÁÂ˜ÈÙ ˙ÂÈÂÏÚ ®·©

ÏÚ Ì‚ ÚÈÙ˘‰Ï ‰ÈÂ˘Ú Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ ˙Ï‡˘ ¨È˘Â‡‰ ÔÂ‰· ‰ÚÈ‚Ù‰ ÏÚ ‰˙ÚÙ˘‰ „ˆÏ
˙‡ ÌÈÈËÙ˘Ó ÌÈÚˆÓ‡· ÏÈ·‚‰Ï È‡˘¯ ‡Â‰ ÈÎ Ú„ÂÈ „È·ÚÓ ¯˘‡Î Æ‰ÙÈÎ‡‰Â ÁÂ˜ÈÙ‰ ˙ÂÈÂÏÚ
–ÏÚ ÌÈ·Â¯Ó ÌÈ·‡˘Ó ÚÈ˜˘‰Ï ÂÈÏÚ ‰È‰È ¨ÂÈ„·ÂÚ Ï˘ Ì˘‡¯· ÈÂˆÓ‰ È„ÂÒ Ú„ÈÓ· ˘ÂÓÈ˘‰
‰‡¯ ¨È˘ÁÂÓ Ú„ÈÓ· ¯·Â„Ó ¯˘‡Î ¨‰Ê ˙ÓÂÚÏ ÆÂ· ˘ÂÓÈ˘‰Â Ú„ÈÓ‰ ˙ÓÈ¯Ê ¯Á‡ ·Â˜ÚÏ ˙Ó
ÔÎ‡˘ ÌÈÈÂ¯Ë˜Ï‡ ÌÈÚˆÓ‡ „È·ÚÓ‰ ˙Â˘¯Ï ÌÈ„ÓÂÚ ÂÈÓÈ Ï˘ ˙È‚ÂÏÂÎË‰ ‰·È·Ò· ÈÎ
ÏÚ ¨È˘ÁÂÓ Ú„ÈÓ ˜¯ ÌÈÏÏÂÎ ÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ Â·˘ ·ˆÓ· ¨ÂÈÈ‰„ Æ‰ÊÎ ·˜ÚÓ ÂÏ Â¯˘Ù‡È
Ï˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÈÎ ‡„ÂÂÏ ˙Ó–ÏÚ ÌÈ¯Á‡Â ÌÈÈÂ¯Ë˜Ï‡ ÌÈÚˆÓ‡· ˜¯ ÚÈ˜˘‰Ï „È·ÚÓ‰

                                            

˙ÂÈÂÏÚ Ï˘ ÁÂ˙È ÏÚ ˙ÂÒÒ·˙‰ ÍÂ˙ ÈÏÎÏÎ‰ Ë·È‰· ÌÈ„‰ ÌÈÈÊÎ¯Ó ÌÈ¯Ó‡Ó È˘ ÌÈÓÈÈ˜ π≤
˙‡ ¯˜ÈÚ· ÌÈ˘È‚„Ó Friedman, Landes & Posner, supra note 59 ¨‡ÒÈ‚ „ÁÓ Æ‰ÙÈÎ‡
Robert G. Bone "A New Look at ¨‡ÒÈ‚ Í„È‡Ó ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ‰È¯Ë˜Â„‰ ˙ÂÏÈÚÈ
Trade Secrets Law Doctrine in Search of Justification" 86 Cal. L. Rev. (1998) 241

„Á‡ ˙‡ ˙ÂÂ‰Ó ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ˙Â‰Â·‚‰ ‰ÙÈÎ‡‰ ˙ÂÈÂÏÚ ÈÎ ‰¯·Ò‰ ˙‡ ‰ÏÚÓ
ÆÂÊ ‰È¯Ë˜Â„· ˘ÂÓÈ˘‰ ˙·Á¯‰ „‚ ÌÈÏÂ˜È˘‰
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Ï˘ Ì˘‡¯· ÈÂˆÓ‰ Ú„ÈÓ Ì‚ ÈÎ Ú„ÂÈ „È·ÚÓ‰ Â·˘ ·ˆÓ· ÌÏÂ‡ Æ‰ˆÂÁ‰ ÌÈÙÏÂ„ ÌÈ‡ ‰¯·Á‰
ÂÏÏ‰ ÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ Ï˘ ‰ÙÈÎ‡‰ ˙ÂÈÂÏÚ ¨ÌÈÈ¯ÁÒÓ ˙Â„ÂÒÏ ·˘ÁÈ‰Ï ÈÂ˘Ú ÂÈ„·ÂÚ
¯Á‡ ·Â˜ÚÏ Ì‚ ıÏ‡ÈÈ „È·ÚÓ‰Â ¨ÌÈÈ‚ÂÏÂÎË ÌÈÚˆÓ‡· È„ ‰È‰È ‡Ï ÔÎ˘ ¨ÌÈÂÓ ˙¯˘Ú ÂÏ„‚È
‰¯·Á· ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ‰˘Ú Ì‡ ˙Ú„Ï È„Î ˘„Á‰ Â˙„Â·Ú ÌÂ˜ÓÏ „·ÂÚ‰
˙ÂÏÚ ¨„·ÂÚ‰ Ï˘ ÂÁÂÓ· ÌÈÂ˘Ó‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ¯·Â„Ó ¯˘‡Î ¨„ÂÚÂ ˙‡Ê Æ‰˘„Á‰
˙Â„ÂÒ· ÏÂÒÙ ˘ÂÓÈ˘ ÁÈÎÂ‰Ï È˙ÈÈ‡¯‰ È˘Â˜‰ Ï˘· ‰ÏB‚ ËÙ˘Ó‰–È˙·· ‰Èˆ‚ÈËÈÏ‰
Â‡ ÌÈÎÓÒÓ ¨ÌÈÓÈ˘¯˙ ÈÎ ˙Â‡¯‰Ï ÏÂÎÈ „È·ÚÓ ¯˘‡Î˘ Ô·ÂÓ Æ„È·ÚÓ‰ Ï˘ ÌÈÈ¯ÁÒÓ

Æ˙ÂÕË˜ ÔÂÈ„‰ ˙ÂÈÂÏÚ ¨‰¯·Á‰ ÔÓ ÂÁ˜Ï ÌÈË˜ÒÈ„
˘È ÈÎ ‰‡¯ ¨‰ÙÈÎ‡‰Â ¯ÂËÈ‰ ˙ÂÈÂÏÚ „ˆÓ Ô‰Â È˘Â‡‰ ÔÂ‰· ‰ÚÈ‚Ù‰ „ˆÓ Ô‰ ¨ÌÂÎÈÒÏ
‰ÏÂÏÚ „·ÂÚ‰ Ï˘ ÂÁÂÓ· ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ˙ÈËÙ˘Ó ‰‚‰ ÈÎ ¯Â·ÒÏ ÌÂ˜Ó
„È·ÚÓ‰ Ï˘ Â˙ÂÎÊ ˙ÏÈÏ˘Ï ÔÂÚËÏ È„Î ÂÊ ‰ÚÈ·˜· ÔÈ‡ Æ‰¯·Á‰ ÔÓ ¯˙ÂÈ ‰Â·‚ ¯ÈÁÓ ˙Â·‚Ï
È‚ÂÒ È˘ ÔÈ· Ï„·‰ ÏÚ ÚÈ·ˆ‰Ï È„Î ÍÎ· ˘È ÌÏÂ‡ ¨‰Ï‡ ÔÈÚÓ ˙Â„ÂÒ ÏÚ ˙ÈËÙ˘Ó ‰‚‰Ï

 π≥Æ˙Á·ÂÓ ˙ÈËÙ˘Ó ˙ÂÈÈ„Ó ˜È„ˆ‰Ï ÈÂ˘Ú˘ ¨Ú„ÈÓ‰

¯ÒÂÓ ÈÏÂ˜È˘ Æ≥

Â˘‡¯· ÈÂˆÓ‰ Ú„ÈÓ· ˘ÂÓÈ˘˘ ÍÎÏ ÌÈ˜Â„Èˆ ‰ÓÎ ÏÚ ·Â˘ÁÏ Ô˙È ˙È¯ÒÂÓ‰ ˙ÈÂÂÊ‰ ÔÓ Ì‚
ÆÌÈ¯Á‡ Â‡ ÌÈÈË‚Ó ÌÈÚˆÓ‡· ¯ÂÓ˘‰ È„ÂÒ Ú„ÈÓ· ˘ÂÓÈ˘Ó ¯˙ÂÈ È¯ÒÂÓÎ ÒÙ˙ÈÈ „·ÂÚ‰ Ï˘

ÆÔÂÓ‡ ˙¯Ù‰Â ‰ËÈÏ˘ — ÌÈÈ˘· „˜Ó˙‡

‰Ó˘‡Â ‰ËÈÏ˘ ®‡©

‡È‰ ‰¯ÓÂÁÏ „¯Â‰˘ Ú„ÈÓ ÔÈ·Ï ÔÂ˘Ó Ú„ÈÓ ÔÈ· ‰Á·‰‰ Ï˘ ¯˘˜‰· ‰ÈÏ‡Ó ˙·ÂÓ ‰„Â˜
ÚÓÈ‰Ï ÏÂÎÈ ‰È‰ „·ÂÚ‰˘ ÔÂeÎÓ ‰˘ÚÓ· ¯·Â„Ó ¨‰¯ÓÂÁÏ Ú„ÈÓ „È¯ÂÓ „·ÂÚ ¯˘‡Î˘
Æ‰Ï·‚‰Ï ‰˘˜Â ˙ËÏ˘–È˙Ï· ¨˙ÈËÓÂËÂ‡ ‰ÏÂÚÙ ÂÈ‰ πµÚ„ÈÓ ÔÂÈ˘ ¨‰Ê ˙ÓÂÚÏ π¥ÆÂÓÓ
Ì‚ π∂Æ‰ÏÂÚÙÏ ˙ÒÙ˙‰ ˙È˘È‡‰ ˙ÂÈ¯Á‡‰ ˙˙ÁÙ‰ È„ÈÏ ¨ÌÈ¯·„‰ Ú·ËÓ ¨‰‡È·Ó ÂÊ ‰„·ÂÚ

                                            

Æ∂∏ ‰¯Ú‰ ÏÈÚÏ Â‡¯ π≥
Æ≥≤π ßÓÚ· ¨±≥ ‰¯Ú‰ ÏÈÚÏ ¨˘ËÈÂ„ Â‡¯ ¨È˘Ù‰ „ÂÒÈ‰ ‡˘Â· ÔÂÈ„Ï π¥

ÆÂÂÈ„ ÒÈÒ·· ˙„ÓÂÚ ‰È‡ ÔÂeÎÓ ÔÂÈ˘ Ï˘ ˙Â¯˘Ù‡‰ ¨· ˜¯Ù ˙ÏÈÁ˙· È˙ÈÈˆ˘ ÈÙÎ πµ
Daniel M. Wegner & John A. Bargh "Control and Automaticity in Social ∫Â‡¯ π∂
Life" Handbook of Social Psychology (New York, Daniel. T. Gilbert, Susan. T.

Fiske & Gardner Lindzey eds., 1998) 446–496; John A. Bargh & Tanya L.

Chartland "The Unbearable Automaticity of Being" 54(7) Am. Psych. (1999) 462–

479; James Konow "A Positive Theory of Economic Fairness" 31 J. Econ. Behav.

Æ& Org. (1996) 13
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‰ÙÈÏ˘ Ï˘ ‰ÏÂÚÙ ÈÎ ‰‡¯ ¨‰˘„Á‰ ‰¯·Á· Ú„ÈÓ· ¯ÂÒ‡ ˘ÂÓÈ˘ ‰˘ÂÚ „·ÂÚ‰ Â·˘ ·Ï˘·
ÆÈ¯ÁÒÓ‰ „ÂÒ‰ ˙‡ ÌÈÏÈÎÓ‰ ÌÈˆ·˜ Ï˘ ‰ÁÈ˙ÙÓ ˙ÂÁÙ ˙ËÏ˘ ÔÂ¯ÎÈÊ‰ ÔÓ

ÌÈ˜È˙ÚÓ‰ ÌÈ„·ÂÚ Ïˆ‡ ¯˙ÂÈ ‰·¯ ‰Ó˘‡ ˙˘ÂÁ˙ ÌÂÈ˜· ˙ÎÓÂ˙‰ ˙ÙÒÂ ‰È¯Â‡È˙
‰˘È‚ ÈÙÏ π∑Æ®Moral Intensity© ˙È¯ÒÂÓ‰ ˙eÓÈˆÚ‰ ˙Ó‚È„¯Ù ‡È‰ È˘È‡‰ Ì·˘ÁÓÏ ÌÈˆ·˜
Æ‰ÏÂÚÙÏ ˙ÈÂÂÏ‰ Ì˘‡‰ ˙˘ÂÁ˙Ï ÌÈÓ¯Â˙ ˜Ê‰ Ï˘ ˙Â‡„ÂÂ‰Â ‰·¯N‰ ÔÂ‚Î ÌÈÓ¯Â‚ ¨ÂÊ
‡Â‰ ÈÎ ‰ÓÂ„ ¨®˙ÈÂ˘‡¯‰ ‰ÏÂÚÙÏ ¯Â˘˜© ˜ÊÏ ˙ÂÎÈÓÒ·Â Ú„ÂÓ· Ú„ÈÓ „È¯ÂÓ „·ÂÚ ¯˘‡Î
˙‡ Ô˘Ó‰ „·ÂÚ ˙ÓÂÚÏ ˙È¯ÒÂÓ‰ ‰ÓÏÈ„Ï Â˙ÂÚ„ÂÓ ˙ÈÁ·Ó ¯˙ÂÈ ‰‰Â·‚ ‰‚¯„· ‡ˆÓ

Æ‰˘„Á‰ Â˙„Â·Ú Í¯ÂˆÏ Â· ˘Ó˙˘Ó ‰ÎÂ¯‡ ‰ÙÂ˜˙ ¯Á‡Ï ˜¯Â Ú„ÈÓ‰
ÏÚ ‰ÙÈÎ‡Ï ˙Â¯·˙Ò‰‰ ˙ÚÙ˘‰· Ú‚Â ¨¯Á‡ ÌÂ˜Ó· È˙„ Â·˘ ¨‰Â˘ ‰·˘ÁÓ ÔÂÂÈÎ
ππ¨Zimring & Hawkins Ï˘ ÌÈÈ¯ÈÙÓ‡‰ ÌÈ‡ˆÓÓ‰ ˙Â·˜Ú· π∏Æ˙È¯ÒÂÓÎ ‰ÏÂÚÙ‰ ˙ÒÈÙ˙
‰‰Â·‚ ‰È‰˘ — „·ÂÚ‰ Ï˘ ÂÈ˙ÂÏÂÚÙ ¯Á‡ ·Â˜ÚÏ „È·ÚÓ‰ Ï˘ Â˙ÏÂÎÈ ÈÎ ˙ÂÙˆÏ ¯È·Ò
˙ÂÓ¯Â‰ ÏÚ ÚÈÙ˘˙ — „·ÂÚ‰ Ï˘ „ÈÈ‰ Â·˘ÁÓ ˙ÂÚˆÓ‡· Á˜Ï Ú„ÈÓ‰ ¯˘‡Î ¯˙ÂÈ
Ì‚ ¨¯˙ÂÈ ÌÈÏÂ„‚ ‰ÒÈÙ˙‰ ÈÈÂÎÈÒ ¯˘‡Î ¨˙Â¯Á‡ ÌÈÏÈÓ· ÆÌÈ„·ÂÚ‰ ¯Â·Èˆ Ï˘ ˙ÂÈ¯ÒÂÓ‰

Æ˙¯·Â‚ ‰ÏÂÚÙÏ ˙ÒÁÂÈÓ‰ ˙ÂÈ¯ÒÂÓ‰–È‡

 ±∞∞ÔÂÓ‡ ÈÒÁÈ ˙¯Ù‰Â ÌÈÏÂÒÙ ÌÈÚˆÓ‡ ®·©

Ï˘ ÏÊ‚ ˙¯„‚‰Ï ÌÈÏÈ·˜Ó ÌÈÏÂÏÒÓ È˘ ÌÈÓÈÈ˜ ±∞±¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁÏ ∂ ÛÈÚÒ ÈÙ–ÏÚ
¨ÌÈÏÂÒÙ ÌÈÚˆÓ‡· ˘ÂÓÈ˘ È„È–ÏÚ ‚˘Â‰ È¯ÁÒÓ‰ „ÂÒ‰˘ ‡Â‰ ÔÂ˘‡¯‰ ÏÂÏÒÓ‰ ∫È¯ÁÒÓ „ÂÒ
„Â‚È· „ÂÒ· ˘ÂÓÈ˘ ‰˘Ú˘ ‡Â‰ ®„È·ÚÓ–„·ÂÚ ÈÒÁÈÏ ¯˙ÂÈ ÈËÂÂÏ¯‰© È˘‰ ÏÂÏÒÓ‰Â

                                            

Thomas, M. Jones "Ethical Decision Making by Individuals in ∫Â‡¯ π∑
ÆOrganizations: An Issue Contingent Model" 16 Acad. Manag. Rev. (1991) 366

ÆFeldman, "Expressive Law", supra note 4 ∫Â‡¯ π∏
Frank Zimring & Gordon Hawkins "The Legal Threat as an Instrument of ∫Â‡¯ ππ

ÆSocial Change" 27 J. Soc. Iss. (1971) 33

˙ÂÈ‰Ï ‰ÎÈ¯ˆ ˙Â„˜Ó˙‰‰ ÈÎ ˙Â¯·ÂÒ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒÏ ˙ÂÈÏ‡ÈË„Â¯ÙÒÈ¯ÂÈ ˙Â˘È‚ ˙ÂÓÈÈ˜ ±∞∞
„ÂÒ‰ ˙¯Ù‰ Ì‡ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ ˙È¯˜ÈÚ‰ ‰Ï‡˘‰ ÈÎÂ ¨„·ÂÚ‰ Ï˘ Â˙Â‚‰˙‰ Ï˘ È˙‡‰ ÔÙ·
ÆÌÈÈ¯ÁÒÓ ÌÈË¯„ËÒ ˙¯Ù‰ Ï˘ Í¯„·Â ¯˘ÂÈ ¯ÒÂÁ· ¨ÌÈÈÂ‡¯–‡Ï ÌÈÚˆÓ‡· ‰˙˘Ú È¯ÁÒÓ‰
ÌÈ˘‡ „Â„ÈÚ È„È–ÏÚ ˙È˜ÒÚ‰ ‰˜È˙‡‰ ÌÂ„È˜· ÍÎÈÙÏ ‡Â‰ ‰Ï‡ ˙Â˘È‚ ÈÙÏ ˘‚„‰
˜ÂÒÈÚ ˙Ï·‚‰Â ¯ÁÒÓ ˙Â„ÂÒ ÒÎ¯ Ô¯Â‡ ‰Ê ÔÈÈÚ· Â‡¯ Æ‰Ê ÌÚ ‰Ê ˙‚Â‰ ‰¯Âˆ· ˙Â¯Á˙‰Ï
„·ÂÚÓ ÚÂÓÏ ˘È Ô‰ÈÙÏ˘ ÈÏ‚‡‰ ËÙ˘Ó· ˙Â˘È‚ ¯˜ÂÒ‰ ¨±≥±—±≥∞ ®‡ Í¯Î ¨Ë¢˘˙©
¯ÂÒÈ‡ ˙‡ ‰‡Â¯‰ ‰˘È‚Ï ÆÈ„ÂÒ ÂÈ‡ ‰Ê Ú„ÈÓ Ì‡ Û‡ ¨¯˘ÂÈ ¯ÒÂÁ· ‚È˘‰˘ Ú„ÈÓ· ˘ÂÓÈ˘
¨Ì‰È„È·ÚÓ ÈÙÏÎ ‰Ó‡ ˙Â‚‰˙‰Ï ÌÈ„·ÂÚ Ï˘ ÌÎÂÈÁÓ ˜ÏÁÎ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰
Ken Matheny & Marion Crain "Symposium: Law, Loyalty, and Treason: How ∫Â‡¯
Can the Law Regulate Loyalty Without Imperiling It? Disloyal Workers and the

Æ"Un-American" Labor Law" 82 N.C. L. Rev. (2004) 1705

Æ±≤ ‰¯Ú‰ ÏÈÚÏ ¨˙ÂÈ¯ÁÒÓ ˙ÂÏÂÂÚ ˜ÂÁÏ ∂ ÛÈÚÒ ±∞±
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‰·˘ ≤∞≤¨˙È¯·‰–˙Âˆ¯‡· ·ˆÓ‰ Ì‚ ‰Ê ¨ÌÈÓÈÂÒÓ ÌÈÈÂÈ˘· ÆÌÈ„„ˆ‰ ÔÈ· ÔÂÓ‡ ˙·ÂÁÏ
˙Â„ÂÒÏ ˙È„ÂÁÈÈ ‰È‰ ÂÊ ‰˘È¯„ ¨¯ÂÓ‡Î ±∞≥ÆImproper Means ÏÚ ¯·„Ó UTSA–‰
ÔÚÂË Ì„‡ ¯˘‡Î ÔÎ˘ ¨ÌÈ¯ˆÂÈ ˙ÂÎÊ Â‡ ËËÙ ˙¯Ù‰ Ï˘ ‰ÁÎÂ‰Ï ˙ÈÂÈÁ ‰È‡Â ¨ÌÈÈ¯ÁÒÓ
Æ¯ÙÓ‰ „ˆ‰ Ï‡ ÂÈÏÚ·Ó Ú„ÈÓ‰ Ï˘ ¯·ÚÓ‰ ·È˙ ˙‡ ¯È·Ò‰Ï ‰˘È¯„ ÔÈ‡ ¨ËËÙ ˙¯Ù‰Ï
Ú„ÈÓ Á˜Ï ‡Ï „·ÂÚ‰ ¯˘‡Î Ì‚ ˙Â˘ÚÈ‰Ï ÏÂÎÈ ¢ÏÊ‚¢ ÈÎ ¯Â¯· ¨˙ÂÈ˘ÁÂÓ‰ ˙Ï‡˘Ï Ú‚Â·
¨Â„È·ÚÓ ÌÚ ÂÏ˘ ÌÈÈÂÒÁ‰ ‰„Â·Ú‰ ÈÒÁÈ ˙¯‚ÒÓ· Ú„ÈÓ „ÓÂÏ „·ÂÚ ¯˘‡Î Ì‚ ÆÈ˘ÁÂÓ
·˘Á˙‰· ¨˙‡Ê ÌÚ Æ„È·ÚÓ‰ ÔÂÓ‡ ˙‡ ¯ÙÓ ‡Â‰ ¨¯˙È‰ ‡ÏÏ ‰Ê Ú„ÈÓ· ˘Ó˙˘Ó ÔÎÓ–¯Á‡ÏÂ
¨˙Â·˜ÂÚ ˙ÂÈÂˆ¯ ˙ÂÏÂÚÙ È˙˘ ˙Â˘ÚÏ ˘È È˘ÁÂÓ È„ÂÒ Ú„ÈÓ· ˘Ó˙˘‰Ï ˙Ó–ÏÚ˘ ‰„·ÂÚ·

Æ¯˙ÂÈ ˙ËÏÂ· ‰Ê ‰¯˜Ó· ˙Â·ÈÂÁÓ‰ ˙¯Ù‰ ÈÎ ‰‡¯
È„ÂÒ Ú„ÈÓ· ˘ÂÓÈ˘Ó ¯˙ÂÈ ¯ÂÓÁÎ È˘ÁÂÓ È„ÂÒ Ú„ÈÓ· ˘ÂÓÈ˘‰ ˙ÒÈÙ˙Ï ˙ÙÒÂ ‰·ÈÒ
¨‰„Â·Ú‰ ÌÂ˜Ó· Â˙·È·Ò ÌÚ ˙Â‰„Ê‰Ï ¯ÂÓ‡ „·ÂÚ‰ ˙È·ÈËÓ¯Â ‰ÈÁ·Ó˘ ‡È‰ „ÓÏ
„È¯ÂÓ „·ÂÚ‰ ¯˘‡Î ˜¯ ±∞¥ÆÂ˙Â‚‰˙‰Â ÂÈ˙Â„ÓÚ ÏÚ ‰ÚÙ˘‰ ˙ÂÈ‰Ï ‰¯ÂÓ‡ ˙‡Ê ˙Â‰„Ê‰ÏÂ
Ï˘ „·ÂÚ ÔÈÈ„Ú ‡Â‰˘ ÔÓÊ· ˙Â·ÈÂÁÓ ˙¯Ù‰ ˙˘Á¯˙Ó È˘È‡‰ Â·˘ÁÓÏ È„ÂÒ‰ Ú„ÈÓ‰ ˙‡

                                            

ÔÈ„· ÆÈÏ‡¯˘È‰ ÔÈ„‰Â È‡˜È¯Ó‡‰ ÔÈ„‰ ÔÈ· ÁÂÒÈ‰ ÔÙÂ‡· Ï„·‰ ÌÈÈ˜ ÈÎ ÔÈÈˆÏ ˘È ¨˙‡Ê ÌÚ ±∞≤
Ï˘ ‰˘È‚ Ë˜Â ÈÏ‡¯˘È‰ ÔÈ„‰ Æ˙Â·ÈÂÁÓ ˙¯Ù‰ Ì‚ ÌÈÏÏÂÎ ÌÈÏÂÒÙ ÌÈÚˆÓ‡ ¨È‡˜È¯Ó‡‰
‰˘È¯„ ÔÈ‡ ¨ÔÂÓ‡ ÈÒÁÈ ˙¯‚ÒÓ· „·ÂÚÏ ÚÈ‚‰˘ Ú„ÈÓ· ¯·Â„Ó ¯˘‡ÎÂ ¨ÌÈÏÈ·˜Ó ÌÈÏÂÏÒÓ

ÆÔÂÓ‡‰ ¯ÙÓ Ï˘ Â„ÈˆÓ ÌÈÏÂÒÙ ÌÈÚˆÓ‡ ˙ËÈ˜Ï
UTSA, supra note 27: "1) 'Improper means' includes theft, bribery, ∫Â‡¯ ±∞≥
misrepresentation, breach or inducement of a breach of duty to maintain secrecy,

or espionage through electronic or other means. (2) 'Misappropriation' means: (i)

acquisition of a trade secret of another by a person who knows or has reason to

know that the trade secret was acquired by improper means; or (ii) disclosure or use

of a trade secret of another without express or implied consent by a person who

(A) used improper means to acquire knowledge of the trade secret; or (B) at the time

of disclosure or use knew or had reason to know that his knowledge of the trade

secret was (I) derived from or through a person who has utilized improper means to

acquire it; (II) acquired under circumstances giving rise to a duty to maintain its

secrecy or limit its use; or (III) derived from or through a person who owed a duty

to the person seeking relief to maintain its secrecy or limit its use; or (C) before a

material change of his position, knew or had reason to know that it was a trade

Æsecret and that knowledge of it had been acquired by accident or mistake"

Philip Tetlock "The Impact of Accountability on Judgment and Choice: ∫Â‡¯ ±∞¥
Toward a Social Contingency Model" Advances in Experimental Social Psychology

(Ontario, Mark P. Zanna ed., 1992, Vol. 25) 331; Brenda Morrison

"Interdependence, the Group, Social Cooperation: A New Look at an Old Problem"

Resolving Social Dilemmas (Philadelphia, Margaret Foddy, Michael Smithson,

ÆSherry Schneider & Michael A. Hogg eds., 1999) 295
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‡ÏÂ ¨˙È¯Â˜Ó‰ ‰„Â·Ú· „·ÂÚÎ ÔÈÈ„Ú ÂÓˆÚ ˙‡ ÒÂÙ˙Ï ¯ÂÓ‡ ‡Â‰˘ ÔÓÊ·Â ¨ÔÂ˘‡¯‰ „È·ÚÓ‰
˙È˘Ú ‰¯Ù‰‰ ¨„·ÂÚ‰ Ï˘ Â˘‡¯· ÈÂˆÓ Ú„ÈÓ‰ ¯˘‡Î ¨‰Ê ˙ÓÂÚÏ ±∞µÆ‰˘„Á‰ ‰„Â·Ú·
Â„È·ÚÓ ÌÚ ˙È˙ˆÂ·˜‰ Â˙Â‰„Ê‰Â ¨‰˘„Á‰ ‰¯·Á· ‡ˆÓ ¯·Î ‡Â‰ ¯˘‡Î ˜¯ ‰Â˘‡¯Ï

 ±∞∂Æ‰ÎÈÚ„ Ï˘ ÍÈÏ‰˙· ˙‡ˆÓ Ì„Â˜‰
ÁÎÂÏ ˙¯¯ÂÚ˙Ó ¢ÏÂÒÙ ÈÚˆÓ‡¢Î ‰¯ÓÂÁÏ Ú„ÈÓ ˙„¯Â‰ ‚ÈÈ˙Ï ‰˘È¯„‰ ÌÚ ‰ÈÚ·‰
ÈËÂÂÏ¯ Ú„ÈÓ Ì˙È·· ¯ÂÓ˘Ï ÌÈ‚‰Â Ì‰ ÈÎ Â„Â‰ È˙ÈÈ‡¯˘ ÌÈ„·ÂÚ‰ ·Â¯˘ ‰„·ÂÚ‰
Ë˜ÒÈ„Ï ¯ÓÂÁ Ï˘ ‰˜˙Ú‰ ÏÎ ÈÎ ÔÂÚËÏ ÈÂˆÈ˜ ‰Ê ‰È‰È ÍÎÈÙÏ ÆÈ˘È‡‰ Ì·˘ÁÓ ÏÚ ‰„Â·ÚÏ
‰ÏÂÚÙ ÏÚÂÙ· ¯˘‡Î ¨„È·ÚÓ‰ Ï˘ ÂÂÓ‡· ‰„È‚·ÏÂ ÌÈ¯˘Î–‡Ï ÌÈÚˆÓ‡· ˘ÂÓÈ˘Ï ·˘ÁÈ˙
‰Á·‰ ÏÚ ¯·„Ï ÏÎÂ˘ È„Î ±∞∑Æ˙È˜ÒÚ ‰ÈÁ·Ó ˙ÈÓÈËÈ‚ÏÏ Û‡Â ˙Ï·Â˜ÓÏ ˙·˘Á ˙‡Ê
Ú„ÈÓ‰ ˙„¯Â‰· ‰¯ËÓ‰ ÈÎ ÁÈ‰Ï ÂÈÏÚ ¨ÔÂÈ˘ ÔÈ·Ï ·˘ÁÓÏ Ú„ÈÓ ˙„¯Â‰ ÔÈ· ˙È˙ÂÚÓ˘Ó

ÆÂ· ÏÂÒÙ È„È˙Ú ˘ÂÓÈ˘ ‰˙ÈÈ‰
„ˆÓ Ô‰Â ˙ÂÏÈÚÈ ÈÏÂ˜È˘ „ˆÓ Ô‰ ¨˙Â„Á‡ ˙Â˜„ˆ‰ ˙ÂÓÈÈ˜ ÈÎ ‰Ê ˜¯Ù· È˙È‡¯‰ ¨ÌÂÎÈÒÏ
ÌÈÈÂˆÓ‰ ˙Â„ÂÒ ˙ÓÂÚÏ ·˘ÁÓ È·‚–ÏÚ ÂÁ˜Ï˘ ˙Â„ÂÒ· ‰Â˘ ÈËÙ˘Ó ÏÂÙÈËÏ ¨¯ÒÂÓ ÈÏÂ˜È˘
‰„·ÂÚ‰ ÏÚ ÔÎÂ ¨‰Ï‡ ÌÈÂÚÈË Ï˘ Ì‰È˙ÂÏ·‚Ó ÏÚ Ì‚ È˙Ú·ˆ‰ ¨‰Ê ÌÚ Æ„·ÂÚ‰ Ï˘ Â˘‡¯·
„·ÂÚ‰ Ï˘ Â˘‡¯· ÈÂˆÓ‰ Ú„ÈÓ ÔÈ· ‰Á·‰Ï ˙˜ÂÏÁÓ· ‰ÈÂ˘ ‰˜Ó‰ ˙Ë˜Â ‰˜ÈÒÙ‰ ÈÎ
ÆÂÊ ‰Á·‰Ï ˜ÂÁ· ˘ÓÓ Ï˘ ‰ÎÈÓ˙ ¯„Ú‰· „ÁÂÈÓ· ±∞∏¨ÌÈÈÎÓ ÌÈÚˆÓ‡· ¯ÂÓ˘‰ Ú„ÈÓ ÔÈ·Ï

                                            

∫Â‡¯ ¨˙ÂÈ˙ˆÂ·˜ ˙ÂÓ¯Â Ï˘ ‰ÚÙ˘‰‰ ˙‡ ˙˙ÓÓ ˙È˙ˆÂ·˜‰ ˙Â‰„Ê‰‰ ˙Ó¯ ÈÎ ‰ÚËÏ ±∞µ
Deborah J. Terry, Michael A. Hogg & Katherine M. White "Attitude-Behavior

Relations: Social Identity and Group Membership" Attitudes, Behavior and Social

Context: The Role of Norms and Group Membership (New Jersey, Michael A. Hogg

& Deborah J. Terry eds., 2000) 67; Diane M. MacKie & Sarah Queller "The Impact

of Group Membership on Persuasion: Revisiting 'Who Says What to Whom with

What Effect?'" Attitudes, Behavior and Social Context: The Role of Norms and

Group Membership (New Jersey, Michael A. Hogg & Deborah J. Terry eds., 2000)

Æ135

Blake E. Ashforth Role Transition in Organizational Life (New Jersey, ∫Â‡¯ ±∞∂
Æ2001)

ÌÈ„·ÂÚ‰ ÏÎ ˙Â‡ÈˆÓ· ¨‰¯ÓÂÁÏ Ú„ÈÓ ˙„¯Â‰ ˙Â¯ÒÂ‡ ˙Â·¯ ˙Â¯·Á „ÂÚ· ¨˙Â¯Á‡ ÌÈÏÈÓ· ±∞∑
ÌÈˆ·˜‰ ˙¯ÈÓ˘ ÈÎ Â„Â‰ Ì·Â¯˘ ÈÙ–ÏÚ–Û‡ ¨‰ÏÂÒÙÎ ÂÊ ‰ÏÂÚÙ ÌÈ‡Â¯ ÌÈ‡ È˙¯˜Á˙˘
¯˙ÂÈ È˘ÙÂÁ ˘ÂÓÈ˘ ˙Â˘ÚÏ Ì˙ÏÂÎÈÏ ¯˘‡· ˙ÓÈÂÒÓ ÔÂÁËÈ· ˙˘ÂÁ˙ Ì‰· ‰ÎÒ Ì˙È··

ÆÚ„ÈÓ·
Æ˙È˘È‡ ˙ÂÓÂÈÓ ÌÚ „·ÂÚ‰ Ï˘ Â˘‡¯· ÈÂˆÓ‰ È¯ÁÒÓ „ÂÒ Ï˘ ÂÈÂ‰ÈÊ ±∞∏
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‰È‚ÂÏÂ„Â˙Ó ∫‚ ˜¯Ù

Ô‰·˘ ˙ÂÁ·‰‰ È˙˘ ˙‡ ¨˙ÈÈÂÒÈ ‰ÈˆÏÂÙÈÓ ˙ÂÚˆÓ‡· ¨ÔÂÁ·Ï ‰Ò‡ ¯Ó‡Ó‰ Ï˘ ‰Ê ˜ÏÁ·
Â‡ „·ÂÚ‰ Ï˘ Â˘‡¯·© Ú„ÈÓ‰ Á˜Ï Â·˘ ÔÙÂ‡Ï Ì‡ ‡È‰ ÔÁ·‡˘ ¯˜ÁÓ‰ ˙Ï‡˘ Æ‰Î „Ú È˙„
ÏÚ ‰ÚÙ˘‰ ˘È ®˘¯ÂÙ‰ „·ÂÚ‰ Â‡ „È·ÚÓ‰© Ú„ÈÓ‰ ¯ˆÂÈ Ï˘ Â˙Â‰ÊÏÂ ®È˘È‡‰ Â·˘ÁÓ·
ÂÏÈ‡ ÔÁ·‡ ¨‰ÚÙ˘‰ ‡ˆÓÈ˙ Ì‡ ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰ ÈÙÏÎ ÌÈ„·ÂÚ‰ Ï˘ Ì‰È˙Â„ÓÚ

 ±∞πÆÂÏÏ‰ ˙ÂÁ·‰‰ ÔÓ ¯˙ÂÈ· ˙ËÏÂ·‰ ‰¯Âˆ· ÌÈÚÙ˘ÂÓ ÌÈ„È„Ó‰ ÌÈ˙˘Ó‰ ÔÈ·Ó
˙Ó–ÏÚ ¨˙‡Ê ÌÚ ÆËÂ¯ÈÙ· ÌÈÈ‚ÂÏÂ„Â˙Ó‰ ÌÈ‡˘Â· ÔÂ„‡ ‰ ˜¯Ù· È‚ÂÏÂ˙Ó‰ ÁÙÒ·
˙ÈˆÓ˙· ÔÏ‰Ï Â‚ˆÂÈ ¨˙ÙËÂ˘‰ ‰‡È¯˜Ï ‰Ú¯Ù‰ ‡ÏÏ ıÂÁ È‚ÂÏÂ„Â˙Ó Ú˜¯ ‡¯Â˜Ï ˜ÙÒÏ

ÆÚ„ÈÓ‰ ÛÂÒÈ‡Ï ˙Â¯Â˘˜‰ ˙Â¯Â„ˆÂ¯Ù ‰ÓÎ
≥∞–Î ÌÚ È˙Ï‰È˘ ˙ÂÂÈ‡¯ ÏÚ ÒÒÂ·Ó ‰Ê ¯˜ÁÓ Í¯ÂˆÏ È˙˘Ó˙˘‰ Â·˘ ÔÂÏ‡˘‰ Ì‚„
Ï˘ Ì‚„Ó ÏÚ Í¯Ú È˙ÂÓÎ‰ ¯˜ÁÓ‰ Æ≤∞∞≤—≤∞∞± ÌÈ˘‰ Í˘Ó· ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ÌÈÒ„‰Ó
ÌÈÈÈÙ‡Ó‰Â Ì‚„Ó‰ ˙¯ÈˆÈ ÔÙÂ‡ ËÂ¯ÈÙ· ÌÈ¯‡Â˙Ó È‚ÂÏÂ„Â˙Ó‰ ÁÙÒ· ÆÌÈ„·ÂÚ ≤∂∞–Î

ÆÌ‚„Ó· ÌÈÙ˙˙˘Ó‰ Ï˘ ÌÈÈÙ¯‚ÂÓ„‰
¨‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡ È·‚Ï ‰ÚÈ„È‰ ˙ÂÈÓÊ ∫‰Ê ¯˜ÁÓ· ÌÈÏÚÙÂ˙Ó ÌÈ„ÓÓ È˘ ÌÈÓÈÈ˜
˘ÂÏ˘ — È˘‰ „ÓÈÓ·Â ¨˙ÂÓ¯ È˙˘ ˘È ÔÂ˘‡¯‰ „ÓÈÓ· Æ„·ÂÚ‰ È„È–ÏÚ Á˜Ï˘ Ú„ÈÓ‰ ‚ÂÒÂ
Ï˘ ˙È‡¯˜‡ ‰‡ˆ˜‰ È„È–ÏÚ ‰˘Ú ÌÈ˙˘Ó‰ ÏÂÚÙ˙ Æ®3x2 ÔÎ–ÏÚ ‡Â‰ ¯˜ÁÓ‰ ‰·Ó©
Â¯‡È˙ ¯˘‡ ¨ÌÈÂ˘ ÌÈËÈ¯Ò˙ ‰˘È˘ ÔÎ Ì‡ Â˜ÏÂÁ ÌÈ˜„·Ï Æ˙ÂˆÂ·˜ ˘˘Ï ¯˜ÁÓ· ÌÈ˜„·‰
˘¯„ ‡Â‰ Ì˘ ¨˘„Á ‰„Â·Ú ÌÂ˜ÓÏ ÒÎÂ Â˙„Â·Ú ˙‡ ·ÊÂÚ‰ „·ÂÚ Ï˘ Â˙Â‚‰˙‰ ˙‡

ÆÌ„Â˜‰ Â˙„Â·Ú ÌÂ˜ÓÓ È„ÂÒ‰ Ú„ÈÓ‰ ˙‡ ÛÂ˘ÁÏ

                                            

Yuval Feldman "An Experimental Approach to the Study of Social — Ì„Â˜ ¯Ó‡Ó· ±∞π
Norms: The Distribution of Intellectual Property in the Workplace" 10 J. Intell.

ÔÈ·Ï ÌÈÈ¯ÁÒÓ ˙Â„ÂÒÏ ˜ÂÁ‰ ˙Â˘È¯„Ï ˙ÂÈˆ ÔÈ· ‰Á·‰ È˙¯ˆÈ — Prop. L. (2002) 59

˜È„ˆ‰Ï ÌÈËÂ ÌÈ„·ÂÚ ÈÎ ‡ˆÓ ¯·Ú· È˙Î¯Ú˘ ÈÈÂÒÈ ¯˜ÁÓ· ÆÌÈ¯ˆÂÈ ˙ÂÈÂÎÊ ˜ÂÁÏ ˙ÂÈˆ
˘ÂÓÈ˘ ¯˘‡Ó ¯˙ÂÈ ®Â„È·ÚÓÏ È˜ÂÁ ÔÙÂ‡· ˙ÂÎÈÈ˘ ¯˘‡Â© Á˙ÈÙ „·ÂÚ‰˘ ˙Â‡ˆÓ‰· ˘ÂÓÈ˘
‡È‰ ÍÎÏ ‰·ÈÒ‰ ÈÎ È˙ÚË ¯Ó‡Ó Â˙Â‡· ÆÂ„È·ÚÓÓ „·ÂÚ‰ „ÓÏ Â˙Â‡˘ È„ÂÒ Ú„ÈÓ·
ÔÎ‡ „·ÂÚ‰ ÔÂ˘‡¯‰ ˘ÈÁ¯˙· ÂÏÈ‡Â ¨È¯ÁÒÓ‰ „ÂÒ‰ ˙‡ Á˙ÈÙ ‡Ï „·ÂÚ‰ È˘‰ ˘ÈÁ¯˙·˘
È˘ ÔÈ· Ï„·‰· ‰·¯ ‰ËÈÏ˘ ÈÏ ˘È ÈÁÎÂ‰ ¯˜ÁÓ· ÆÌÈ¯ˆÂÈ ˙ÂÎÊ ˘È ÂÈÏÚ˘ Ú„ÈÓ‰ ˙‡ ¯ˆÈ
¨ÂÊÓ ‰¯˙È Æ®„·ÂÚ‰ Ï‡ ÚÈ‚Ó Ú„ÈÓ‰ Ì‰·˘ ÌÈÚˆÓ‡‰ ËÚÓÏ ÌÈ‰Ê ÌÈË¯Ù‰ ÏÎ© ÌÈ˘ÈÁ¯˙‰
˙ÂÂ˘‰ ÂÈ˙Â·Â‚˙ ÔÈ· ‡ÏÂ ¨ÌÈ˜„· Ï˘ ˙ÂÂ˘ ˙ÂˆÂ·˜ ÔÈ· ‡È‰ ÈÁÎÂ‰ ¯Ó‡Ó· ‰‡ÂÂ˘‰‰
Æ¯˜ÂÁ‰ ˙ÂÂÎÏ ÌÈÚ„ÂÓ ÌÈ‡ ÌÈÙ˙˙˘Ó‰ Ô‡Î ¨Ì„Â˜‰ ¯˜ÁÓÏ „Â‚È·˘ ÍÎ ¨˜„· ÏÎ Ï˘
ÔÈ·‰Ï ÁÈÏˆ˘ ¯È·Ò ¨ÌÈ·ˆÓ‰ È˘ ÔÈ· Ï„·‰ ÈÁÎÂ‰ ¯˜ÁÓ· ‡ˆÓÈÈ ÔÎ‡ Ì‡ ¨ÍÎ ÏÚ ÛÒÂ
˙‡ ¨Û˙˙˘Ó‰ Ï˘ ˙ÈÓÈÙ‰ ‰˘ÂÁ˙‰ ˙‡ Ì‚ Â„„Ó˘ ÌÂ˘Ó ¨ÌÈÈ˜ ‡Â‰ ÚÂ„Ó Ì‚ ¯˙ÂÈ ·ÂË

Æ„ÂÚÂ ˙ÂÈ˙¯·Á‰ ˙ÂÈÂÏÚ‰ ˙‡ ¨˙È¯ÒÂÓ‰ Â˙ÒÈÙ˙
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∫ÔÓ˜Ï„Î ‡Â‰ ÈÒÈÒ·‰ ËÈ¯Ò˙‰ Ï˘ ®Ì‚¯Â˙Ó‰© ÂÁÒÂ
‰˘ÂÏ˘ ÈÙÏ ÆÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ˙Ó˜ÂÓÓ‰ ‰¯·Á· ˙Ò„‰Ó ‰È‰ ‰„Ó‡¢
‰¯·ÚÂ ¨˙˜ÒÚÂÓ ‰˙ÈÈ‰ ‰·˘ ˜Ë–È‰‰ ˙¯·Á ˙‡ ‰„Ó‡ ‰·ÊÚ ÌÈ˘„ÂÁ
ÂÊÏ ‰ÓÂ„ ˙Î¯ÚÓ ˙·ˆÚÓ ‡È‰ ˙ÈÁÎÂ‰ ‰˙„Â·Ú· Æ˙¯Á‡ ˜Ë–È‰ ˙¯·ÁÏ
‰È‚ÂÏÂ„Â˙Ó‰ ÈÎ ‰¯Â·Ò ‰„Ó‡ ÆÌ„Â˜‰ ‰˙„Â·Ú ÌÂ˜Ó· ‰ÈÏÚ ‰„·Ú˘
ÔÓ ¯˙ÂÈ ‰ÏÈÚÈ ˙Ó„Â˜‰ ‰˙„Â·Ú· ‰Ù˘Á ‰ÈÏ‡˘ ˙È„ÂÒ‰Â ˙È„ÂÁÈÈ‰

¢Æ˙ÈÁÎÂ‰ ‰˙„Â·Ú· ˘Ó˙˘‰Ï ‰¯ÂÓ‡ ‡È‰ ‰·˘ ‰È‚ÂÏÂ„Â˙Ó‰

ÔÙÂ‡· Â¯Á·˘© ÌÈÙ˙˙˘Ó‰ ÔÓ ÈˆÁ ¨‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡ Ï˘ ¢˙ÂÈÓÊ¢‰ „ÓÈÓ È·‚Ï
˙¯‡Â˙Ó‰ ‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡ ÏÚ ‰˜ÒÙ ˙‡È¯˜ ˙ÂÚˆÓ‡· ˙ÂÈ˜ÂÁ‰–È‡ È·‚Ï ÂÚ„ÂÈ ®È‡¯˜‡
‡Â‰ ÔÂÏ‡˘· ˜ÂÁ‰ ¯Â‡È˙ Ï˘ ®Ì‚¯Â˙Ó‰© ÂÁÒÂ ±±∞Æ¯·„ ÍÎ ÏÚ Â‡¯˜ ‡Ï ÈˆÁÂ ¨˘ÈÁ¯˙·

∫ÔÓ˜Ï„Î

¯‡Â˙Ó‰ È„ÂÒ‰ Ú„ÈÓ‰ ¨"Uniform Trade Secrets Act"–‰ ÈÙ–ÏÚ¢
–ÏÚ Æ‰¯·ÁÏ ıÂÁÓ ÌÈ˘‡Ï Â˙Â‡ ÛÂ˘ÁÏ ¯ÂÒ‡Â ¨È¯ÁÒÓ „ÂÒ ÂÈ‰ ËÈ¯Ò˙·
¢Æ‰¯ÂÒ‡ ‰È‰ Ì„Â˜‰ „È·ÚÓ‰Ó ¯Â˘È‡ ‡ÏÏ ‰Ê ·ˆÓ· Ú„ÈÓ ˙ÙÈ˘Á ¨˜ÂÁ‰ ÈÙ

∫˙ÂÓ¯ ˘ÂÏ˘Ó ¯ÂÓ‡Î ·Î¯Â‰ „·ÂÚ‰ Ï˘ Â˙Â˘¯· ‰È‰˘ È„ÂÒ‰ Ú„ÈÓ‰ ‚ÂÒ Ï˘ „ÓÈÓ‰
‡È‰ ‰ÈÈ˘‰ ªÂ˘‡¯· Â˙Â‡ ÔÈ˘Â ‰„Â·Ú‰ ÍÏ‰Ó· Ú„ÈÓ‰ ˙‡ „ÓÏ „·ÂÚ‰˘ ‡È‰ ‰Â˘‡¯‰
Ú„ÈÓ‰ ˙‡ „ÓÏ „·ÂÚ‰˘ ‡È‰ ˙È˘ÈÏ˘‰Â ªÂ˘‡¯· Â˙Â‡ ÔÈ˘Â Ú„ÈÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰˘

 ±±±ÆÂ·˘ÁÓÏ Â˙Â‡ „È¯Â‰Â ‰„Â·Ú‰ ÍÏ‰Ó·
ÏÚ ˜ÂÁ‰ ˙ÚÈ„È Ï˘ ‰ÚÙ˘‰· ˜ÒÂÚ‰ ¨ÔÂ˘‡¯‰ „ÓÈÓ· ÌÈÚ‚Â‰ ÌÈ‡ˆÓÓ‰ ¯Â‡È˙
¯Â‡È˙· „˜Ó˙‡ ‰Ê ¯Ó‡Ó· ±±≤Æ¯Á‡ ¯Ó‡Ó· ÚÈÙÂÓ ¨ÌÈ„·ÂÚ‰ Ï˘ ˙Â„ÓÚ‰Â ˙ÂÓ¯Â‰
¯˘˜‰· ˜Ë–È‰ È„·ÂÚ Ï˘ ˙Â„ÓÚ‰Â ˙ÂÓ¯Â‰ ÏÚ Ú„ÈÓ‰ ‚ÂÒ ˙ÚÙ˘‰· ÌÈÚ‚Â‰ ÌÈ‡ˆÓÓ‰

ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ Ï˘
„·ÂÚ‰˘ Ú„ÈÓ ÔÈ·Ï ÔÈ˘Â „ÓÏ „·ÂÚ‰˘ Ú„ÈÓ ÔÈ· ‡È‰ ‰˙˘Ú˘ ±±≥‰Â˘‡¯‰ ‰‡ÂÂ˘‰‰
·ÊÂÚ „·ÂÚ‰˘ ‰¯˜Ó· ¯ˆÂÈ‰ ˙Â‰Ê Ï˘ ‰ÚÙ˘‰‰ ˙Ï‡˘Ï ‰¯Â˘˜ ÂÊ ‰‡ÂÂ˘‰ ÆÔÈ˘Â Á˙ÈÙ

Æ‰¯Á˙Ó ‰¯·Á· Ú„ÈÓ· ˘Ó˙˘‰Ï ıÙÁÂ

                                            

Geoffrey Keppel & ∫Â‡¯ ˙È‡¯˜‡ ‰‡ˆ˜‰Ï Ì„Â˜ ËÂ˜Ï ˘È˘ ˙Â¯È‰Ê‰ ÈÚˆÓ‡· ÔÂÈ„Ï ±±∞
ÆSheldon Zedeck Data Analysis for Research Design (1989) 409

ÒÁÈ· ‰‡ÂÂ˘‰ ‰Î¯Ú ‡Ï ¨ÌÈ„ÓÓ–˙˙‰ È˘ ÔÈ· ‰Èˆ˜‡¯ËÈ‡Ï ÈË¯Â‡È˙ ÏÂÈˆ¯ ¯„Ú‰· ±±±
ÆÈ˘È‡‰ Â·˘ÁÓÏ „¯Â‰Â „·ÂÚ‰ È„È–ÏÚ Á˙et Ú„ÈÓ‰ Â·˘ ·ˆÓÏ

ÆFeldman, "Expressive Law", supra note 4 ∫Â‡¯ ±±≤
‡È‰ ¯˘‡Î ∫ÌÈ„È˜Ù˙ È˘ ÂÈ‰ ÔÈ˘Â „ÓÏ „·ÂÚ‰˘ Ú„ÈÓ Ï˘ ˘ÈÁ¯˙‰ ˙‡ ‰Ï·È˜˘ ‰ˆÂ·˜Ï ±±≥
‡È‰ ¨‰¯ÓÂÁÏ „È¯Â‰Â „ÓÏ „·ÂÚ‰˘ Ú„ÈÓ Ï˘ ˘ÈÁ¯˙‰ ˙‡ ‰Ï·È˜˘ ‰ˆÂ·˜‰ ÌÚ ‰˙ÂÂ˘Â‰
˙‡ ‰Ï·È˜˘ ‰ˆÂ·˜‰ ÌÚ ‰˙ÂÂ˘Â‰ ‡È‰ ¯˘‡ÎÂ ªÂ·ÊÚ˘ ÌÈ„·ÂÚ È„È–ÏÚ ÔÂ˘˘ Ú„ÈÓ ‰‚ˆÈÈ

Æ‰„Â·Ú‰ ÍÏ‰Ó· „ÓÏ˘ Ú„ÈÓ ‰‚ˆÈÈ ‡È‰ ¨Á˙ÈÙ ÂÓˆÚ „·ÂÚ‰˘ Ú„ÈÓ Ï˘ ˘ÈÁ¯˙‰
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„ÓÏ „·ÂÚ‰˘ Ú„ÈÓ ÔÈ·Ï ÔÈ˘Â „ÓÏ „·ÂÚ‰˘ Ú„ÈÓ ÔÈ· ‡È‰ ‰˙˘Ú˘ ‰ÈÈ˘‰ ‰‡ÂÂ˘‰‰
˙·‰ÏÂ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘ ‰ÚÙ˘‰‰ ˙Ï‡˘Ï ‰¯Â˘˜ ÂÊ ‰‡ÂÂ˘‰ ÆÈ˘È‡‰ Â·˘ÁÓ Ï‡ „È¯Â‰Â

Æ„·ÂÚ‰ Ï˘ Â˘‡¯· ‡ˆÓ˘ È„ÂÒ Ú„ÈÓ· ˘ÂÓÈ˘· ‰ÚÂ·Ë‰ ˙ÂÈ˙ÈÈÚ·‰
Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘ ‰ÚÙ˘‰‰ „Â„È·· ‰ÚÈÈÒ ÂÏÏ‰ ÌÈ˘ÈÁ¯˙‰ ˙˘˘ Ï˘ ‰ÈˆÏÂÙÈÓ‰
¨Í¯Ú ÏÚ· È„ÂÒ Ú„ÈÓ ˙ÙÈ˘Á ÈÙÏÎ ÌÈ„·ÂÚ‰ ˙Â„ÓÚ ÏÚ ¯ˆÂÈ‰ ˙Â‰Ê Ï˘ ‰ÚÙ˘‰‰Â
ÔÂÂÈÎÂ ÔÏ„Â‚ ˙‡ ÈÚÓ˘Ó–„Á ÔÙÂ‡· ÔÂÁ·Ï ÈÏ ‰¯˘Ù‡ ‰ÈˆÏÂÙÈÓ‰ ‰˙˘Ú ‰·˘ ˙ÂÈ‡¯˜‡‰Â

 ±±¥Æ‰Ï‡ ˙ÂÚÙ˘‰ Ï˘
˙ÂÏ‡˘ ÏÚ ÌÈ„·ÂÚ‰ Ï˘ Ì‰È˙Â·Â˘˙ ˙‡ È˙„„Ó ÌÈÂ˘‰ ÌÈËÈ¯Ò˙‰ ˙‚ˆ‰ ¯Á‡Ï „ÈÈÓ
¨˙Â„ÓÚ‰ Ï˘ ‰˜ÈÓÚÓ ‰·‰ ¯˘Ù‡˙˙˘ ˙Ó–ÏÚ ±±µ¨ÌÈÈÊÎ¯Ó ÌÈÓ¯Â‚ ‰ÓÎ· Â˜ÒÚ˘
ÁÙÒ· ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘Ï ÒÁÈ· ˜Ë–È‰ È„·ÂÚ Ï˘ ÏÚÂÙ· ˙Â‚‰˙‰‰Â ˙ÂÓ¯Â‰
˙Á‡ ‰Ï‡˘ ‚Èˆ‡ ‰Ê ·Ï˘· ÆÌ¯Â‚ ÏÎ È·‚Ï ÂÏ‡˘˘ ˙ÂÏ‡˘‰ ÏÎ ˙ÂË¯ÂÙÓ È‚ÂÏÂ„Â˙Ó‰
˙ÂÚÓ˘Ó ˙‡ ÔÈ·‰Ï ‡¯Â˜Ï ¯˘Ù‡Ï ‰¯ËÓ· ¨Â„„Ó˘ ÌÈÓ¯Â‚‰ ÔÓ „Á‡ ÏÎ È·‚Ï ‰Ó‚Â„Ï

ÆÌÈ„È„Ó‰ ÌÈ˙˘Ó‰
‚‰Â ˙ÈÈ‰˘ ˙Â¯·˙Ò‰‰ ‰Ó ¨‰„Ó‡ Ï˘ ‰·ˆÓ· ˙ÈÈ‰ ÂÏÈ‡ ∫Ú„ÈÓ ˜ÂÏÁÏ ‰ÂÂÎ £

ø‰ÂÓÎ
Í˙¯ÂÎ˘ÓÓ ¯ÏÂ„ µ¨∞∞∞ ÏÚ ¯˙ÂÂÏ ‰ØÔÎÂÓ ÈØ‰È‰˙˘ ÈÂÎÈÒ‰ ‰Ó ∫ÌÏ˘Ï ˙eÂÎ £

øÈ„ÂÒ Ú„ÈÓ ÛÂ˘ÁÏÓ ÚÓÈ‰Ï È„Î ˙È˙˘‰
Â˜ÏÁ�È˘ ˙Ø„·ÂÚ ‰Ø˙‡ ‰·˘ ‰¯·Á· ÌÈ„·ÂÚ‰ ÊÂÁ‡ Í˙Î¯Ú‰Ï Â‰Ó ∫˙È¯Â‡È˙ ‰Ó¯Â £

ø˘„Á‰ Ì„È·ÚÓ ÌÚ È„ÂÒ Ú„ÈÓ
˙‚‰ ÈÎ ÚÓ˘È Ì‡ Í˙Â‚‰˙‰ ˙‡ ¯˘‡È Í„È·ÚÓ˘ ÈÂÎÈÒ‰ ‰Ó ∫È˙¯·Á ¯Â˘È‡ £

ø‰„Ó‡Î
˙‡ ¯Ù˘˙ ‰„Ó‡ ‰˙˘Ú˘ ÈÙÎ È„ÂÒ Ú„ÈÓ ˙ÙÈ˘Á Ì‡‰ ∫‰¯ÈÈ¯˜‰ ÏÚ ‰ÚÙ˘‰ £

ø„È˙Ú· ‰„Â·Ú ‡ÂˆÓÏ ÍÈÈÂÎÈÒ
‰ÙˆÓ ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ˜Ë–È‰‰ ˙ÈÈ˘Ú˙· ˙ØÈÒÂÙÈË ˙Ø„·ÂÚ Ì‡‰ ∫È‚ÂÏÂÎÈÒÙ ‰ÊÂÁ £

ø‰ØÂ˙„Â·Ú ÍÏ‰Ó· ‰ØÛ˘Á ÂÈÏ‡˘ È„ÂÒ‰ Ú„ÈÓ‰ ˙‡ ‰ØÂÓÈÚ ˙Á˜Ï
ÔÙÂ‡· Ú„ÈÓ ˜ÂÏÁ˙ Ì‡ Í˙Â‡ Ú·˙È Ì„Â˜‰ Í„È·ÚÓ˘ ÈÂÎÈÒ‰ ‰Ó ∫˙ÂÈËÙ˘Ó ˙ÂÈÂÏÚ £

ø‰„Ó‡Ï ‰ÓÂ„
øÌ„Â˜‰ Í„È·ÚÓÓ È„ÂÒ Ú„ÈÓ ˙ÏÈË ÏÚ ‰Ó˘‡ ÈØ˘ÂÁ˙ ‰ÓÎ „Ú ∫˙È¯ÒÂÓ ‰Ó¯Â £

øÍ˙Ú„Ï Ô‚Â‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰Ï ˜ÂÁ‰ ‰„ÈÓ ÂÊÈ‡· ∫˜ÂÁ‰ ˙e‚Â‰ £

„ÂÒ¢ ‚˘ÂÓ· ÏÏÎ Ú„ÈÓ Ï˘ ‚ÂÒ ‰ÊÈ‡ ÍÏ ¯Â¯· ‰ÓÎ „Ú ∫˜ÂÁ‰ È·‚Ï ˙Â‡„Â £

ø¢È¯ÁÒÓ
øÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰‰ ˜ÂÁÏ ÌÈ˙ÈÈˆÓ‰ ÌÈ„·ÂÚ‰ ÊÂÁ‡ Â‰Ó ∫˜ÂÁÏ ˙ÂÈˆ £

                                            

˙‡Ê–ÏÎ· ˙ÂÓÈÈ˜˘ ˙ÂÏ·‚Ó· ÔÂÈ„ ¨®‚©¥‰ ÛÈÚÒ· ¨ÔÏ‰Ï ‰ ˜¯Ù· È‚ÂÏÂ„Â˙Ó‰ ÁÙÒ· Â‡¯ ±±¥
ÆÈ˙·ÈÒ ¯˘˜ Ï˘ ‰˜Ò‰‰ ˙Â¯˘Ù‡Ï Ú‚Â·

Æ®±∞—±© Ë¯˜ÈÏ ÌÏÂÒ· ˘ÂÓÈ˘ ÍÂ˙ ±±µ
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¨‰„Â·Ú‰ ‚ÂÒ ¨ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ˙È˙˜ÂÒÚ˙ ‰È¯ÂËÒÈ‰ ¨ÔÈÓ ¨ÏÈ‚ ∫ÌÈÈÙ¯‚ÂÓ„ ÌÈÓ¯Â‚ £

Æ‰„Â·Ú· ˙eÚÈ·˜‰Â ÏÚÙÓ‰ ÈÙÂ‡

 Ï˘ Ì‰È˙Â„ÓÚ ÏÚ ¢¯ˆÂÈ‰ ˙Â‰Ê¢Â ¢Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ¢ Ï˘ ‰ÚÙ˘‰‰  Æ±
ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ÈÙÏÎ ÌÈ„·ÂÚ

Ï˘ Ô˜˙‰–˙ÂÈËÒÂ ÌÈÚˆÂÓÓ‰ ÌÈË¯ÂÙÓ ÔÏ‰Ï ‰ ˜¯Ù· È‚ÂÏÂ„Â˙Ó‰ ÁÙÒ· ± ‰Ï·Ë·
‰Ï‡˘‰ ÆÌ‚„Ó· Ú„ÈÓ‰ ‚ÂÒ Ï˘ ˙ÂˆÂ·˜‰ ˘ÂÏ˘ ÈÙÏ ÌÈ˜ÏÂÁÓ Ì‰˘Î ¨ÌÈÈÂÏ˙‰ ÌÈ˙˘Ó‰
˙Â‡ˆÂ˙‰Â ‰¯Â„ˆÂ¯Ù‰ ÆÌÈ˜‰·ÂÓ ˙ÂˆÂ·˜‰ ÔÈ· ÌÈÏ„·‰‰ Ì‡ ‡È‰ ‰Ê ·Ï˘· ˙ÈÈÚÓ‰

Æ®≤ ‰Ï·Ë© È‚ÂÏÂ„Â˙Ó‰ ÁÙÒ· ÌÈË¯ÂÙÓ
¯˙ÂÈ ÈÊÎ¯Ó ÚÈÙ˘Ó Ì¯Â‚Î ‰Ï‚˙Ó Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ ±±∂¨≤ ‰Ï·Ë· ˙Â‡¯Ï Ô˙È˘ ÈÙÎ
‰„·ÂÚÏ ¯˙ÂÈ ·¯ Ï˜˘Ó Â˙ ÌÈ„·ÂÚ ¨Â„„Ó˘ ÌÈÓ¯Â‚‰ ÏÎÏ ÒÁÈ· Æ¯ˆÂÈ‰ ˙Â‰ÊÏ ‰‡ÂÂ˘‰·
„ÓÏ ‡ÏÂ „·ÂÚ‰ È„È–ÏÚ Á˙et Ú„ÈÓ‰˘ ‰„·ÂÚÏ ¯˘‡Ó ÔÂ˘ ‡ÏÂ ‰¯ÓÂÁÏ „¯Â‰ Ú„ÈÓ‰˘
„·ÂÚ‰˘ Ú„ÈÓ Ï˘ ˘ÈÁ¯˙‰ ˙‡ ‰Ï·È˜˘ ‰ˆÂ·˜‰© ˙¯Â˜È·‰–˙ˆÂ·˜Ï ‰‡ÂÂ˘‰· ÆÂÈ„È–ÏÚ
¯˙ÂÈ ÂË „·ÂÚ‰ Ï˘ È˘È‡‰ Â·˘ÁÓÏ „¯Â‰ Ú„ÈÓ‰ ‰·˘ ‰ˆÂ·˜· ÌÈ˜„·‰ ¨®ÔÈ˘Â „ÓÏ
ÌÈ„È·ÚÓ ˙ÂÁÙÂ È„ÂÒ Ú„ÈÓ ÌÈ˜ÏÂÁ ÌÈ„·ÂÚ ˙ÂÁÙ ÈÎ Â¯·ÒÂ ¨È„ÂÒ Ú„ÈÓ ÈÂÏÈ‚Ó ÚÓÈ‰Ï
Ì‰ ÈÎÂ ¯˙ÂÈ Ô‚Â‰ ˜ÂÁ‰ ÈÎ Â¯·Ò ‰Ï‡ ÌÈ˜„· ¨ÍÎ ÏÚ ÛÒÂ Æ‰ÊÎ Ú„ÈÓ Â˜ÏÁÈ ÈÎ ÌÈÙˆÓ
‰ÚÙ˘‰Ï „Â‚È· ÆÈ˘È‡‰ Ì·˘ÁÓ ÏÚ ‡ˆÓ˘ Ú„ÈÓ Â˜ÏÁÈ Ì‡ ¯˙ÂÈ ·¯ È¯ÒÂÓ Ì˘‡ Â˘ÂÁÈ
±±∑ÆÌÈÓ¯Â‚‰ ·Â¯ È·‚Ï ˙ÈËÂÂÏ¯ ‰˙ÈÈ‰ ‡Ï ¯ˆÂÈ‰ ˙Â‰Ê ¨Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘ ˙ÈÒÁÈ ‰˜ÊÁ‰
‡Â‰ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ ¯˘‡Ó ¯˙ÂÈ ·¯ Ï˜˘Ó ‰È‰ ¯ˆÂÈ‰ ˙Â‰ÊÏ Â·˘ „ÈÁÈ‰ Ì¯Â‚‰
–È‡ ˙ÒÈÙ˙ ÏÚ ˙˜‰·ÂÓ ‰ÚÙ˘‰ ‰˙ÈÈ‰ ¯ˆÂÈ‰ ˙Â‰ÊÏ Æ‰ÏÂÚÙ‰ Ï˘ ˙ÂÈ¯ÒÂÓ‰ ˙ÒÈÙ˙

Æ®R2 change=.04; F(1,131)=6.22; p=.014© ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ˙ÏÈË·˘ ˙ÂÈ¯ÒÂÓ‰
È·‚Ï ÌÈ˜„·‰ Ï˘ Ì‰È˙ÂÒÈÙ˙Ï ˙ÈËÂÂÏ¯ ÔÎ Ì‡ ‰‡ˆÓ ‡Ï ¯ˆÂÈ‰ ˙Â‰Ê ˙Ï‡˘
¯˘‡· Â‡ ‰¯ÈÈ¯˜‰ ÏÚ ‰ÚÙ˘‰‰ È·‚Ï ¨ÈÏÓ¯ÂÙ‰ Â‡ È˙¯·Á‰ ¯ÈÁÓ‰ È·‚Ï ¨˙ÂÓ¯Â‰
‰ÚÙ˘‰ ‰˙ÈÈ‰ Ú„ÈÓ‰ ˙‡ ¯ˆÈ „·ÂÚ‰˘ ‰„·ÂÚÏ ÌÏÂ‡ ¨˜ÂÁ‰ ˙‡ ¯Ù‰Ï Ì˙ÂÂÎÏ
Ì‰Ï ¯Ó‡˘ ÌÈ˜„·‰ ¨‰ËÂ˘Ù ÔÂ˘Ï· ÆÌÈ˜„·‰ Ï˘ È¯ÒÂÓ‰ Ì˘‡‰ ˙ÒÈÙ˙ ÏÚ ˙˜‰·ÂÓ
¯˙ÂÈ ‰·¯ ‰ÈˆÓÈËÈ‚Ï ÂÏ ˜ÈÚÓ ¯·„‰ ÈÎ Â·˘Á ‡Ï „·ÂÚ‰ È„È–ÏÚ Á˙et ¯‡Â˙Ó‰ Ú„ÈÓ‰ ÈÎ
–È¯ÂÒÈÈ ˙ÂÁÙ Â˘ÂÁÈ Ì‰ ÔÎ Â˘ÚÈ Ì‡ ÈÎ ˙‡Ê–ÏÎ· Â¯·Ò ÌÏÂ‡ ¨È„ÂÒ‰ Ú„ÈÓ‰ ˙‡ ˜ÂÏÁÏ

ÆÔÂÙˆÓ

                                            

‰ÈÒ¯‚¯ È˙¯ˆÈ ¨ÌÈÈÙ¯‚ÂÓ„ ÌÈÓ¯Â‚Ï Ì‡˙‰· ‰˙˘Ó Ú„ÈÓ‰ ‚ÂÒ ˙ÚÙ˘‰ Ì‡ ÔÂÁ·Ï ‰¯ËÓ· ±±∂
Â¯˙Â Â‡ˆÓ˘ ˙Â˜‰·ÂÓ‰ ˙Â‡ˆÂ˙‰ ÏÎ Æ‰· ÌÈËÏ˘ ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÓ¯Â‚‰ ÏÎ˘ ˙ÈÎ¯¯È‰
˙Â˜‰·ÂÓ–‡Ï‰ ˙Â‡ˆÂ˙‰ ÏÎÂ ¨ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÓ¯Â‚‰ ÏÚ ‰¯˜· ‰ÏÚÙÂ‰ ¯˘‡Î Ì‚ ˙Â˜‰·ÂÓ

Æ˙Â˜‰·ÂÓ–‡Ï Â¯˙Â
ÆÈ‚ÂÏÂ„Â˙Ó ÁÙÒ Â‡¯ ¨Ú„ÈÓ‰ ‚ÂÒ Ï˘ ‰ÚÙ˘‰‰ ˙˜È„·· ÔÂÈ„Ï ±±∑
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˙ÂÈ˜ÂÁ‰ ˙ÒÈÙ˙ ÏÚ ¢¯ˆÂÈ‰ ˙Â‰Ê¢Â ¢Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ¢ Ï˘ ‰ÚÙ˘‰‰ Æ≤

¯ˆÂÈ‰ ˙Â‰ÊÏ ‰‡ÂÂ˘‰· Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘ ‰·¯‰ ˙Â·È˘Á‰ ˙‡ ÌÈ‚„‰Ï ÈÂ˘Ú˘ ÛÒÂ Ë·È‰
¨‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡ ÔÈ·Ï Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ ÔÈ· ÌÈ„·ÂÚ ÈÈÚ· ÌÈÈ˜‰ ˜ÊÁ‰ ¯˘˜‰ ‡Â‰

Æ‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡ ÔÈ·Ï ¯ˆÂÈ‰ ˙Â‰Ê ÔÈ· ‰·¯‰· ˘ÏÁ‰ ¯˘˜‰ ˙ÓÂÚÏ
˜˙ÚÂ‰ „·ÂÚ‰ È„È–ÏÚ Á˜Ï˘ Ú„ÈÓ‰ ÈÎ Ì‰Ï ¯Ó‡˘ ¯˜ÁÓ· ÌÈÙ˙˙˘Ó‰ ÔÈ·Ó
„È·ÚÓ‰ ÌÚ ‰ÊÎ Ú„ÈÓ ˜ÂÏÁÏ ˙È˜ÂÁ ‰ÚÈÓ ÌÂ˘ ÔÈ‡ ÈÎ Â¯·Ò „·Ï· ∂• ¨È˘È‡‰ Â·˘ÁÓÏ
Ï˘ Â˘‡¯· ¯Ó˘ Ú„ÈÓ‰ ÈÎ Ì‰Ï ¯Ó‡˘ ÌÈ˜„·‰ ÔÈ·Ó ÍÎ Â¯·Ò˘ ≤µ• ˙ÓÂÚÏ ¨˘„Á‰

Æ®±∫¥ Ï˘ ÒÁÈ© „·ÂÚ‰
Ú„ÈÓ‰ ÈÎ Ì‰Ï ¯Ó‡˘ ÌÈ˜„·‰ ÔÈ·Ó ≤∏• Æ¯ˆÂÈ‰ ˙Â‰ÊÏ ÒÁÈ· ·ˆÓ‰ ‰È‰ ÍÎ ‡Ï
Â¯·Ò˘ ±∑• ˙ÓÂÚÏ ¨Ú„ÈÓ‰ ˙‡ ˜ÂÏÁÏ ˙È˜ÂÁ ‰ÚÈÓ ÏÎ ÔÈ‡ ÈÎ Â¯·Ò „·ÂÚ‰ È„È–ÏÚ Á˙et
Ï˘ ÒÁÈ© Ì„Â˜‰ „È·ÚÓ‰ ÔÓ „·ÂÚ‰ È„È–ÏÚ „ÓÏ Ú„ÈÓ‰ ÈÎ Ì‰Ï ¯Ó‡˘ ‰Ï‡ ÔÈ·Ó ÍÎ

Æ®±Æ∂∫±
‰ÏÂÚÙÎ ÌÈ˘‡ ÈÈÚ· ÒÙ˙ ·˘ÁÓ È·‚–ÏÚ ¯Ó˘˘ È„ÂÒ Ú„ÈÓ ÈÂÏÈ‚˘ „ÂÚ· ¨ÂÈÈ‰„
ÈÂˆÓ‰ È„ÂÒ Ú„ÈÓ ÈÂÏÈ‚ ¯˘‡Ó ‰·¯‰· ÌÈ‰Â·‚ ÌÈ¯ÂÚÈ˘· ˙ÂÈ˜ÂÁ–È‡ Ï˘ ‰ÈÚ· ˙¯¯ÂÚÓ‰
Æ˙ÂÈ˜ÂÁ‰–È‡ ˙ÒÈÙ˙· ÏÂ„‚ ¯ÚÙ ‰¯ˆÈ ‡Ï Ú„ÈÓ‰ Á˙ÙÓ Ï˘ Â˙Â‰Ê ¨„·ÂÚ‰ Ï˘ Â˘‡¯·
¯˙ÂÈ ‰·¯‰ ˙ÂÈËÂÂÏ¯Ï È˜ÏÁ ¯·Ò‰ ˙˙Ï ‰ÈÂ˘Ú ‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡Ï ¯˘‡· ÂÊ ‰ÈˆÈ‡ÂËÈ‡

ÆÈ„ÂÒ Ú„ÈÓ ÈÂÏÈ‚Ï ÒÁÈ· ÌÈ„·ÂÚ Ï˘ Ì‰È˙Â„ÓÚ È·‚Ï Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘

˙È¯ÒÂÓ‰ ‰ÒÈÙ˙‰ ÏÚ ¢¯ˆÂÈ‰ ˙Â‰Ê¢ Ï˘ ‰ÚÙ˘‰‰ Æ≥

‰Ê ÏÏÎ·Â ¨ËÚÓÎ ÌÈ„È„Ó‰ ÌÈ˙˘Ó‰ ÏÎ ÏÚ ‰ÚÙ˘‰ ‰˙ÈÈ‰ ‡Ï ¯ˆÂÈ‰ ˙Â‰ÊÏ ¨¯ÂÓ‡Î
Ì˘‡‰ ˙ÒÈÙ˙ ÏÚ ˙˜‰·ÂÓ ‰ÚÙ˘‰ ‰Ï ‰˙ÈÈ‰ ÌÏÂ‡ ¨Ú„ÈÓ ˜ÂÏÁÏ ÌÈ„·ÂÚ‰ ˙ÂÂÎ ÏÚ
ÔÂÚÈË‰ ˙‡ÏÚ‰˘ ÌÂ˘Ó „ÁÂÈÓ· ˙ÈÈÚÓ ÂÊ ‰„·ÂÚ ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ˙ÏÈË· ÍÂ¯Î‰ È¯ÒÂÓ‰
equity©© È˙˜ÂÏÁ ˜„ˆ Ï˘ ¯˘˜‰· ˙È˘Ú ÈËÂÂÏ¯ Ì¯Â‚Î ‰¯ÈˆÈ‰ ˙Â·È˘Á ¯·„· ÈË¯Â‡È˙‰
¯ÎÊÂ‰˘ Á˙Ó‰˘ ÔÎ˙ÈÈ ±±∏ÆÏÈÚÏ ˙ÂÈÂÓ‰ ‰È˙ÂÏ·‚Ó ÏÚ ¨Locke Ï˘ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙Â
‡ˆÓ „·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ¯˘˜‰· ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙· ˘ÂÓÈ˘Ï ÒÁÈ·
Ï˘ Â˙Â‚‰˙‰ ÏÚ ¯ˆÂÈ‰ ˙Â‰Ê Ï˘ ®˙˜‰·ÂÓ–‡Ï‰Â ‰Ë˜‰© ‰˙ÚÙ˘‰ ÔÈ· Ï„·‰· ÂÈÂËÈ· ˙‡
ÔÈ· ÂÈÁ·‰ ÌÈÙ˙˙˘Ó‰ ÈÎ ‰ÓÂ„ ÆÂÏ˘ Ì˘‡‰ ˙˘ÂÁ˙ ÏÚ ®˙˜‰·ÂÓ‰© ‰˙ÚÙ˘‰ ÔÈ·Ï „·ÂÚ‰
ÔÂÂ‚Ó ÔÈ·Ï ¨ÌÏÓÚ ˙Â¯ÈÙÓ ˙Â‰ÈÏ ÌÈ‡ÎÊ ÌÈ„·ÂÚ ÂÈÙÏ˘ ¨È˙˜ÂÏÁ ˜„ˆ Ï˘ ÔÂÚÈË‰
˙ÂÈÂÎÊ ˙˜Ú‰ Ï˘ ¯˘˜‰· ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ Ï˘ ‰˙ÂÓÈ˘È ˙‡ ÂÙ˜˙˘ ÌÈ¯Á‡‰ ÌÈÂÚÈË‰

                                            

˙‡ Á˙ÈÙ „·ÂÚ‰ Â·˘ ·ˆÓ ÌÈ˜„·Ï ¯‡Â˙ ‡Ï ÈÎ ÔÈÈˆÏ ÈÂ‡¯ Æ®‡©≤‡ ÛÈÚÒ· ÏÈÚÏ Â‡¯ ±±∏
ÁÂÒÈ Æ¢ÂÁÂ˙ÈÙ· ˜ÏÁ ‰È‰ „·ÂÚÏ˘ Ú„ÈÓ¢ ‰È‰ ˜ÈÂ„Ó‰ ¯Â‡È˙‰ Æ„·Ï· ÂÓˆÚ ˙ÂÁÂÎ· Ú„ÈÓ‰
‰ÓÈ‡˙Ó ‰È‡ ‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ Ô‰ÈÙÏ˘ ¨ÏÈÚÏ ÂÈ‡¯˘ ˙Â¯Â˜È·‰ ÁÎÂÏ ¯Á· ‰Ê
‰ÓÂ¯˙· ¯·Â„˘ Û‡ ÈÎ ‰‡¯ Æ˙ÂˆÂ·˜ È„È–ÏÚ ‰˘Ú ¯ÂˆÈÈ‰ ·¯ÈÓ ‰·˘ ¨˙È¯„ÂÓ‰ ‰ÈÈ˘Ú˙Ï

Æ‰ÈÈ„ ‰·Â˘ÁÎ ÂÊ ‰„·ÂÚ ÌÈ˜„·‰ Â‡¯ ¨„·ÂÚ‰ Ï˘ È„ÚÏ· ÁÂ˙ÈÙ· ‡ÏÂ ¨ÁÂ˙ÈÙÏ
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„Â‚È· ÈÎ ‰Ê ¯˘˜‰· ÔÈÈˆÏ ·Â˘Á ÆÂÓˆÚ· Á˙ÈÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ „·ÂÚÏ ˙ÂÏÚ·
Ú„ÈÓ‰ ÁÂ˙ÈÙ ÔÈ· ¯È˘È ¯˘˜ ÏÚ ˙¯·„Ó ‰È‡ equity–‰ ˙ÈÈ¯Â‡È˙ ¨Locke Ï˘ ‰È¯Â‡È˙Ï
Á�˙ÃÙŸÓ‰ „·ÂÚÏ ˜ÈÚÈ˘ ÔÂ‚Ó ÈÎ ‰‡¯ ¨equity–‰ ˙ÈÈ¯Â‡È˙ ÈÙ–ÏÚ ÆÂÈÏÚ ˙ÂÏÚ·‰ ÔÈ·Ï

 ±±πÆ˙ÂÈÈÈ˜ ˙ÂÈÂÎÊ Ï˘ ‰˜Ú‰ ‡Ï· Ì‚ „·ÂÚ‰ ˙‡ ‰ˆU½È Â˙ÓÂ¯˙ ÏÚ ÈÂˆÈÙ
˙È¯ÒÂÓ‰ ‰ÒÈÙ˙‰ ÔÈ·Ï Ú„ÈÓ‰ ¯ˆÂÈ Ï˘ Â˙Â‰Ê ÔÈ·˘ ¯˘˜· ÍÓÂ˙‰ ÛÒÂ ÔÈÈÚÓ ‡ˆÓÓ
‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁ–È‡ È·‚Ï ‰ÚÈ„È‰ ˙ÂÈÓÊ ÔÈ· ˙ÓÈÈ˜‰ ‰Èˆ˜‡¯ËÈ‡‰ ÔÓ Ú·Â ‰ÏÂÚÙ‰ Ï˘
ÈÙÎ ±≤∞ÆÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ˜ÂÁ Ï˘ ˙e‚Â‰‰ ˙ÒÈÙ˙ ÏÚ ‰ÚÙ˘‰‰ ˙ÈÁ·Ó Ú„ÈÓ‰ ‚ÂÒ ÔÈ·Ï
–È‡ È·‚Ï ÂÚ„ÂÈ˘ ¢„¯Â‰˘ Ú„ÈÓ¢‰ ˙ˆÂ·˜· ÌÈ˜„· Ì˙Â‡ ¨± ÌÈ˘¯˙· ˙Â‡¯Ï Ô˙È˘
ÌÚÂ„ÈÈ ¨‰Ê ˙ÓÂÚÏ Æ˜ÂÁ‰ Ï˘ ˙e‚Â‰Ï ÒÁÈ· Ì˙ÒÈÙ˙ ˙‡ ¢Â‚¯„˘¢ ‰ÏÂÚÙ‰ Ï˘ ‰˙ÂÈ˜ÂÁ
˙ÂÁÈÙ ¯ˆÈ ‰ÏÂÚÙ‰ Ï˘ ‰˙ÂÈ˜ÂÁ–È‡ ¯·„· ¢Á˙et˘ Ú„ÈÓ‰¢ ˙ˆÂ·˜· ÌÈ˜„·‰Ó ˜ÏÁ Ï˘
˙‡ ÂÒÙ˙˘ ÌÈ„·ÂÚ ¨ÂÈÈ‰„ ÆÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ˜ÂÁ Ï˘ ˙ÈÏÏÎ‰ ˙e‚Â‰‰ ˙‡ Ì˙ÒÈÙ˙·
˜ÂÁ· ˙Â‡¯Ï ÂË ÂÓˆÚ „·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘ ˙Â„ÂÒ· ˘ÂÓÈ˘ Ì‚ ¯ÒÂ‡‰ ‰ÊÎÎ ˜ÂÁ‰
˙Â‰Ê ÔÈ·˘ ˜ÊÁ‰ ¯˘˜Ï ÒÁÈ· Ì„Â˜‰ ‡ˆÓÓ· ˙ÎÓÂ˙ ÂÊ ‰„·ÂÚ ÆÔ‚Â‰–‡Ï ˜ÂÁ Â˙ÂÏÏÎ·
Ô˙È‡ ‰È‰ ‡Ï È¯ÒÂÓ ÒÈÒ· Â˙Â‡ ¨˙‡Ê ÌÚ ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ È¯ÒÂÓ‰ ÒÈÒ·‰ ÔÈ·Ï ¯ˆÂÈ‰
ÏÚ È˙Ú„Ï ÚÈ·ˆ‰Ï ÈÂ˘Ú‰ ¯·„ ¨ÌÈ¯Á‡‰ ÌÈ„È„Ó‰ ÌÈ˙˘Ó‰ ÔÓ „Á‡ ÏÚ eÏÂ ÚÈÙ˘‰Ï ÂÈ„
‰‡È·Ó ‰È‡ Í‡ ¯ÒÂÓ· ˙Ú‚Â ¯˘‡ ÂÊÎÎ ¨‰È˙ÂÏ·‚Ó ÏÚ ¨‰„Â·Ú‰ ˙ÈÈ¯Â‡È˙ Ï˘ ‰ÂÈÙ‡

Æ‰ÈÂˆ¯‰ ˙Â‚‰˙‰‰ ˙ÒÈÙ˙· Â‡ ‰Ó¯Â‰ ˙ÒÈÙ˙· ÈÂÈ˘ È„ÈÏ ‰ÓˆÚÏ˘Î

·¯˜· ®Ô‚Â‰ ‡ÏΩ±∞ ¨Ô‚Â‰Ω±© ÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ˜ÂÁ Ï˘ ˙ÒÙ˙‰ ˙e‚Â‰‰ ∫± ÌÈ˘¯˙
¯˜ÁÓ· ˙ÂˆÂ·˜‰ ˘˘

Ú‚Â‰ ÏÎ· ¯˜ÈÚ· ¨˙ÂÏÚ· Ï˘ ÌÈÈ‚ÂÏÂÎÈÒÙ ÌÈË·È‰Ï ÒÁÈ· ÔÏ‰Ï ÔÂÈ„‰ ˙‡ Â‡¯ ¨˙‡Ê ÌÚ ±±π
Æ˙ÂÏÚ· ˙ÒÈÙ˙Â ‰Ú˜˘‰ ÔÈ·˘ ¯˘˜Ï

Ï˘ ˙e‚Â‰Ï ÒÁÈ· ˙ÈÏÏÎ‰ Ì˙ÒÈÙ˙ È·‚Ï ÌÈ„·ÂÚ‰ ÂÏ‡˘ ÔÂÏ‡˘‰ ÛÂÒ ˙‡¯˜Ï Æp<.05 ±≤∞
ÆÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ˜ÂÁ
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˙Â˜ÒÓÂ ÌÂÎÈÒ ∫„ ˜¯Ù

¯Ó˘ Ú„ÈÓ‰ Â·˘ ÔÙÂ‡‰ — È¯ÁÒÓ „ÂÒÎ ¯„‚ÂÓ‰ Ú„ÈÓ‰ Ï˘ ÌÈË·È‰ È˘· ˜ÒÚ ¯Ó‡Ó‰
ÌÈ„·ÂÚ Ï˘ Ì‰È˙Â„ÓÚÏ ‰Ï‡ ÌÈ„ÓÓ Ï˘ ˙ÂÈËÂÂÏ¯‰ ÆÂÁ˙ÙÓ ˙Â‰ÊÂ ®Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ©

ÆÏÈÚÏ ¯‡Â˙˘ È¯ÈÙÓ‡‰ ¯˜ÁÓ· ‰Á· ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ÈÙÏÎ
Ï˘ ‰Á·‰ ·Â¯–ÈÙ–ÏÚ ÔÈ‡ ‚‰Â‰ ÔÈ„·˘ Û‡ ÈÎ ‰ÚË È˙‚ˆ‰ ¯ˆÂÈ‰ ˙Â‰Ê ˙Ï‡˘Ï ÒÁÈ·
È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÔÈ·Ï „·ÂÚ‰ È„È–ÏÚ Â„ÓÏ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÔÈ· ˘ÓÓ
ÔÈ· ÔÈÁ·‰Ï ¨˙ÂÏÈÚÈ ÈÏÂ˜È˘ ˙ÈÁ·Ó Ô‰Â ˙È¯ÒÂÓ ‰ÈÁ·Ó Ô‰ ¨ÌÈÂÒÓ ÔÂÈ‚È‰ ÌÈÈ˜ ¨„·ÂÚ‰
ÔÚË Ì¯Ë· ˙Ú„‰ ˙‡ Ì‰Ï ˙˙Ï ˘È˘ ÌÈ„Á‡ ÌÈÈ˘˜ ÏÚ È˙Ú·ˆ‰ ˙‡Ê ÌÚ ÆÌÈ‚˘ÂÓ‰ È˘

Æ‰¯·ÁÓ Â˘¯Ù˘ ÌÈ„·ÂÚ È„È–ÏÚ Á˙et˘ È„ÂÒ Ú„ÈÓ· ˘ÂÓÈ˘‰ Ï˘ ‰ÈˆÏÂ‚¯–‰„· Í¯ÂˆÏ
˘ÂÓÈ˘ÏÂ „·ÂÚ‰ Ï˘ ÂÁÂÓ· ¯ÂÓ˘‰ Ú„ÈÓ· ˘ÂÓÈ˘Ï ˙ÈËÙ˘Ó‰ ˙ÂÒÁÈÈ˙‰Ï Ú‚Â‰ ÏÎ·
ÔÈ„‰ Ï˘ ¯˙ÂÈ ˙È˙ÂÚÓ˘Ó ‰¯Î‰ ˙ÓÈÈ˜ ÈÎ È˙È‡¯‰ ¨„·ÂÚ‰ Ï˘ Â·˘ÁÓÏ „¯eÓ‰ Ú„ÈÓ·
Ï˘ ÌÈÏÂ˜È˘ ÌÈÓÈÈ˜ ÈÎ È˙È‡¯‰ ÍÎ ÏÚ ÛÒÂ ÆÌÈ˘ÂÓÈ˘‰ È‚ÂÒ È˘ ÔÈ· ÌÈÏ„·‰· ‚‰Â‰
‰˜„ˆ‰ ˘È ‰Ê ÔÈÚÓ Ï„·‰Ï ÈÎ ¯Â·ÒÏ ¨˙ÂÈ¯ÒÂÓ‰ „ˆÓ Ô‰Â ˙ÂÏÈÚÈ‰ „ˆÓ Ô‰ ¨˘ÓÓ

Æ˙È·ÈËÓ¯Â
ÌÈ˘¯„ ÌÈÒ„‰Ó ¯˘‡Î ÈÎ ˙ÈÚÓ˘Ó–„ÁÂ ‰¯Â¯· ‰¯Âˆ· ‰ÏÂÚ ¯˜ÁÓ‰ ˙Â‡ˆÂ˙Ó
Æ˜‰·ÂÓÂ È˙ÂÚÓ˘Ó ÔÙÂ‡· ˙ÂÈ˘ÁÂÓ‰ ˙Ï‡˘Ó ÌÈÚÙ˘ÂÓ Ì‰ ¨¢È¯ÁÒÓ „ÂÒ¢ ‚˘ÂÓ‰ ÏÚ ·Â˘ÁÏ
˙ÓÂÚÏ Æ˜ÂÁ‰ Ï˘ ˙e‚Â‰Ï Ú‚Â·Â ‰ÏÂÚÙ‰ ˙ÂÈ˜ÂÁÏ Ú‚Â· Ì˙ÒÈÙ˙· Ì‚ ‰¯ÎÈ ÂÊ ‰ÚÙ˘‰
È·‚Ï ˜¯ ÌÈ˜„·‰ Ï˘ Ì‰È˙ÂÎ¯Ú‰ ÏÚ ‰ÚÈÙ˘‰ È„ÂÒ‰ Ú„ÈÓ‰ ¯ˆÂÈ Ï˘ Â˙Â‰Ê ˙Ï‡˘ ¨‰Ê
‰ÚÈÙ˘‰ ‡ÏÂ ¨˜ÂÁ‰ Ï˘ ˙e‚Â‰‰ ˙„ÈÓ È·‚Ï Ì‚ ‰Ó‡˙‰·Â ¨‰ÏÂÚÙ‰ Ï˘ ˙ÂÈ¯ÒÂÓ‰ ˙„ÈÓ

ÆÈ„ÂÒ‰ Ú„ÈÓ· ˘ÂÓÈ˘‰ ˙ÂÈ˜ÂÁ È·‚Ï Ì˙ÒÈÙ˙ ÏÚ ‰Ê ÏÏÎ·Â ¨ÌÈ„È„Ó‰ ÌÈÓ¯Â‚‰ ¯‡˘ ÏÚ
Æ˙Â„‚Â ˙ÂÈ·ÈËÓ¯Â ˙ÂÒÈÙ˙ È˙˘Ï ÔÂÚËÏ Ô˙È ÂÏÏ‰ ÌÈÈ¯ÈÙÓ‡‰ ÌÈ‡ˆÓÓ‰ ÒÈÒ· ÏÚ
‰ÓÏ ÒÁÈ· ÌÈ„·ÂÚ Ï˘ ˙ÂÈˆÈ‡ÂËÈ‡Ï ˘È‚¯ ˙ÂÈ‰Ï ˜ÂÁ‰ ÏÚ ÈÎ ‡È‰ ˙Á‡ ˙È·ÈËÓ¯Â ‰ÒÈÙ˙
ÌÁÂÓ· ¯Âˆ‡˘ Ú„ÈÓ· ˘ÂÓÈ˘ ÔÈ· Ï„·‰ ÌÈÈ˜ ÈÎ ÌÈ¯Â·Ò ÌÈ„·ÂÚ ¯˘‡Î ±≤±ÆÌ‰Ó ‰ÙÂˆÓ˘
ÂÓˆÚ ˙‡ ÌÈ‡˙‰Ï ˜ÂÁ‰ ÏÚ ¨ÛÂ‚Ï ÌÈÈÂˆÈÁ ÌÈÚˆÓ‡· ÂÏË˘ Ú„ÈÓ· ˘ÂÓÈ˘ ÔÈ·Ï
„·‡È ‡Â‰ ¨ÂÊ ‰ÈˆÈ‡ÂËÈ‡Ï ˘È‚¯ ‰È‰È ‡Ï ˜ÂÁ‰ Ì‡˘ ‡È‰ ÍÎÏ ‰·ÈÒ‰ ÆÂÊ ‰ÈˆÈ‡ÂËÈ‡Ï
ÌÂÁ˙Ó ÌÈ·¯ ÌÈ„ÓÂÏÓ Ï˘ Ì‰È·˙Î· ‰ÈÂˆÓ ÂÊ ‰˘È‚ ±≤≤Æ˙Â‚‰˙‰ ÔÂÂÎÏ Â˙ÏÂÎÈÓ ‰·¯‰
˙ÂÎÊÏ È„Î ˙È˙¯·Á‰ ‰Ó¯ÂÏ ·Â˘˜ ˙ÂÈ‰Ï ˜ÂÁ‰ ÏÚ ÈÎ ÌÈÚÂË˘ ¨‰ÏÎÏÎ‰Â ËÙ˘Ó‰
‰ÈˆÏÂ‚¯ Ï˘ ¯˘˜‰· ¨Ï˘ÓÏ — Ò¯Â‚‰ ¨Fuller È„È–ÏÚ ¯˙È‰ ÔÈ· ˙‚ˆÂÈÓ ÂÊ ‰˘È‚ Æ˙ÂÈˆ·
ÒÙ˙ÈÈ ˜ÂÁ‰ Â·˘ ·ˆÓ ÚÂÓÏ ˙ÂÒÏ ˜˜ÂÁÓ‰ ÏÚ ÈÎ — ±≤≥ÌÈÈÏ‡ÂÒ˜ÒÂÓÂ‰ ÌÈÒÁÈ Ï˘

                                            

¨˘ËÈÂ„ Â‡¯ ¨ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ¯ÂÒÈ‡Ï ÒÈÒ·Î ‰ÓÎÒ‰ ÏÚ ˙ÂÚ˘È‰ ÏÚ ˙¯Â˜È·Ï ±≤±
Æ≤ππ ßÓÚ· ¨±≥ ‰¯Ú‰ ÏÈÚÏ

John M. Darley, Kevin M. Carlsmith & Paul Robinson "The Ex Ante Function ∫Â‡¯ ±≤≤
Æof the Criminal Law" 35 L. & Soc. Rev. (2001) 165

ÆLeon Fuller The Morality of Law (New York, 1964) 79 ∫Â‡¯ ±≤≥
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˙ÈÁ·Ó Ì‚ ±≤¥Æ¯Â·Èˆ· ˙ÁÂÂ¯‰ ‰Ó¯ÂÏ ÂÓÈ‡˙‰Ï ÂÈÏÚ ÔÎ–ÏÚÂ ¨˙ÂÈˆÏ Ô˙È–È˙Ï·Î
ÌÈÈ¯ÁÒÓ‰ ˙Â„ÂÒ‰ ˜ÂÁ ÈÎ ÌÈ„·ÂÚÏ ¯ÂÂÁ˙‰ ¯˘‡Î ¨± ÌÈ˘¯˙· È˙È‡¯‰˘ ÈÙÎ ¨˙e‚Â‰‰
˜ÂÁ‰ ˙e‚Â‰Ï ÒÁÈ· Ì˙Î¯Ú‰ ‰¯„¯„È‰ ¨ÂÁ˙ÈÙ ÌÓˆÚ Ì‰˘ Ú„ÈÓ· Â˘Ó˙˘È ‡Ï Ì‰˘ ‰ÙˆÓ
Â˘Ó˙˘È ‡Ï˘ ‡È‰ ˜ÂÁ· ‰ÓÂÏ‚‰ ‰ÈÈÙÈˆ‰ ÈÎ Ì‰Ï ¯Ó‡˘ ÌÈ„·ÂÚ ¨‰Ê ˙ÓÂÚÏ ÆÂ˙ÂÏÏÎ·
Æ˜ÂÁ‰ Ï˘ ˙e‚Â‰‰ È·‚Ï ¯˙ÂÈ ‰‰Â·‚ ‰Î¯Ú‰ ÂÈ‚Ù‰ È˘È‡‰ Ì·˘ÁÓÏ Â„¯Â‰˘ ˙Â„ÂÒ·
˙Â„ÂÒ· ˘ÂÓÈ˘ Ì‚ ˜ÂÁ‰ ˙ÂÚˆÓ‡· ¯ÂÒ‡Ï ¯˙ÂÈ ÏÈÚÈ ÈÎ ¨Ï˘ÓÏ ¨ÌÈ¯·ÂÒ Â‡ Ì‡ Û‡˘ Ô‡ÎÓ
ÍÎ·Â ±≤µ¨˜ÂÁ‰ Ï˘ ˙e‚Â‰‰ ˙ÒÈÙ˙· ÌÂ‚ÙÏ ÌÈÏÂÏÚ Â‡ ¨ÔÈ˘Â Á˙ÈÙ „·ÂÚ‰˘ ÌÈÈ¯ÁÒÓ
¯ÒÂÓ‰ ÈÏÂ˜È˘ ¨ÂÊ ‰˘È‚ ÈÙ–ÏÚ ¨ÂÈÈ‰„ ±≤∂ÆÈ·ÈË˜Ù‡–‡Ï ˜ÂÁÏ ÍÂ¯‡‰ ÁÂÂË· ÂÎÙÂ‰Ï
ÔÈ· ¯ÚÙ ÌÈÈ˜ Â·˘ ·ˆÓ· Æ˜ÂÁ‰ Ï˘ ˙ÂÈ·ÈË˜Ù‡‰ — ˙ÂÏÈÚÈ ÏÂ˜È˘ Ï˘ ˘„Á ‚ÂÒ ÌÈ¯ˆÈÈÓ
ÍÎÓ ˙È˙¯·Á ˙ÂÏÚ ¯ˆÂÂÈ‰Ï ‰ÏÂÏÚ Ú·Â˜ ˜ÂÁ‰˘ ‰Ó ÔÈ·Ï È¯ÒÂÓÎ ÌÈ¯È„‚Ó ÌÈ„·ÂÚ˘ ‰Ó
˙ÂÓ¯· ÂÏÈÙ‡ ¨ÌÈ„·ÂÚ‰ Ï˘ Ì˙Â‚‰˙‰ ˙‡ ÔÂÂÎÏ ÍÎÈÙÏ ‰˘˜˙ÓÂ Ô‚Â‰–‡ÏÎ ÒÙ˙ ˜ÂÁ‰˘
‰¯ˆÈÈ˘ ‰¯·Á‰ È„È· ¯‡˘ÈÈ È„ÂÒ‰ Ú„ÈÓ‰˘ ˙ÂÏÈÚÈ ÈÏÂ˜È˘ ˙‡ÙÓ ÈÂ‡¯ ÈÎ ¯Â¯· Ô‰·˘
ÔÎ‡ „·ÂÚ‰ Ï˘ Â·˘ÁÓÏ Â„¯Â‰˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ¯ÒÂ‡‰ ˜ÂÁ ¨‰Ê Ô·ÂÓ· ÆÂ˙Â‡
˜ÂÁ ÌÏÂ‡ ª˙Â‚‰˙‰ ÔÂ�ÂÎÓÎ ÈËÂÂÏ¯ Ì¯Â‚ ¯‡˘È‰Ï ÈÂ˘Ú ÍÎÈÙÏÂ ¨¯˙ÂÈ È·ÈË˜Ù‡ ‰˘Ú
ÏÂÏÚÂ ¨˙ÂÁÙ È·ÈË˜Ù‡ ‰˘Ú „·ÂÚ‰ È„È–ÏÚ ÂÁ˙ÂÙ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘ ¯ÒÂ‡‰

Æ˙Â‚‰˙‰ ÔÂ�ÂÎÓÎ ˙ÂÁÙ ÈËÂÂÏ¯Ï ÔÎ–ÏÚ ÍÙ‰ÈÏ
ÌÈ·Á¯‰ ÌÈÈ¯ÈÙÓ‡‰ ÌÈÏ„·‰‰ ÈÎ ‰‡¯ ¨˙e‚Â‰‰Â ¯ÒÂÓ‰ ÈÏÂ˜È˘ Ï˘ ‰ÚÙ˘‰Ï ¯·ÚÓ
˙ÂÏÈÚÈ‰ ÈÏÂ˜È˘ Ï˘ ¯Â˘ÈÓ· Ì‚ ÈÂˆ¯‰ ÔÈ„Ï ÌÈÈËÂÂÏ¯ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓÓ ÌÈÚ·Â‰ ÍÎ–ÏÎ
ÏÚ Ô‰ ‰ÚÙ˘‰ ‰˙ÈÈ‰ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ ÈÎ ‰ÏÂÚ ÌÈ‡ˆÓÓ‰ ÔÓ ÆÈË¯Â‡È˙‰ ˜ÏÁ· ÂÁ˙Â˘
Æ˙È˙¯·Á‰ ‰Ó¯Â‰ ˙ÒÈÙ˙ ÏÚ Ô‰Â È˙¯·Á‰ ¯ÈÁÓ‰ ˙ÒÈÙ˙ ÏÚ Ô‰ ¨˙ÂÈ˜ÂÁ‰–È‡ ˙ÒÈÙ˙
ÒÙ˙È‰Ï ÈÂ˘Ú „·ÂÚ‰ Ï˘ Â˘‡¯· ÔÂ˘Ó˘ Ú„ÈÓ Ì‚ Â·˘ ·ˆÓ˘ ÍÎ ÏÚ ‰ÚÈ·ˆÓ ÂÊ ‰„·ÂÚ
˜ÂÁ‰ ˙ÂÚˆÓ‡· ‡ÏÓÏ ıÏ‡ÈÈ˘ ¨„È·ÚÓ‰ Ï˘ ‰ÙÈÎ‡‰ ˙ÂÈÂÏÚ ˙‡ ‰·¯‰· ÏÈ„‚È È¯ÁÒÓ „ÂÒÎ
ÏÂÏÚ ‰ÊÎ ·ˆÓ ¨ÍÎÏ ¯·ÚÓ ÆÌÈÈ·ÈËÈ‡ÂËÈ‡‰Â ÌÈÈ‚ÂÏÂÎË‰ ¨ÌÈÈ˙¯·Á‰ ÌÈÏÏÁ‰ ˙‡
ÒÁÈ· ÌÈ„·ÂÚ‰ Ï˘ ˙ÏÙ¯ÂÚÓ ‰·‰Î ‰‡¯˘ ‰Ó Ï˘· È˘Â‡‰ ÔÂ‰· ‰ÚÈ‚Ù‰ ˙‡ Ì‚ ÏÈ„‚‰Ï
¯ÂÒÈ‡ ˙‡ ˙ÂÁÙ ÌÈÈ·Ó ÌÈ„·ÂÚ˘ ÏÎÎ ÆÌ˘‡¯· ÌÈÈÂˆÓ˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰ ¯ÂÒÈ‡Ï
ÌÈÓÚÙ ˜ÂÁ‰ ˙‡ Â¯ÙÈ Ì‰˘ ˜¯ ‡Ï ‡Â‰ ˘˘Á‰ ¨Ì˘‡¯· ÌÈÈÂˆÓ‰ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘‰

                                            

Jerome H. Skolnick "Coercion to Virtue: The Enforcement of ∫Ì‚ ‰Ê ¯˘˜‰· Â‡¯ ±≤¥
ÏÚ Á˜ÙÏ ˜ÂÁ‰ Ï˘ ˙ÏÂÎÈ‰ ¯ÒÂÁ· Ô„‰ ¨Morals" 41 S. Cal. L. Rev. (1968) 590, 626

Æ‰‡ÂÁÈ¯Ó·Â ÏÂ‰ÂÎÏ‡· ˘ÂÓÈ˘
Lee V. Hamilton & Steve Rytina "Social Consensus on Norms of Justice: ∫Â‡¯ ±≤µ
Should the Punishment Fit the Crime?" 85 Am. J. Soc'y (1980) 1117; Steven

Shavell & Michell A. Polinsky "The Fairness of Sanctions: Some Implications

for Optimal Enforcement Policy" 2 Am. L. & Econ. Rev. (2000) 223; Kip W. Viscusi

"The Impact of Occupational Safety and Health Regulation" 10 The Bell J. Econ.

Æ(1979) 117

ÆFeldman, "Normative Failure", supra note 4 ∫Â‡¯ ¨ÂÊ ‰„Â˜· ÛÒÂ ÔÂÈ„Ï ±≤∂
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˜ÏÁ ‰ÂÂ‰Ó ¯˘‡Â Ì˘‡¯· ÈÂˆÓ˘ Ú„ÈÓ ˜ÂÏÁÏÓ ÂÚÓÈÈ Ì‰˘ — ÍÙ‰Ï Ì‚ ‡Ï‡ ¨¯˙ÂÈ ˙Â·¯
‰„·ÂÚ Æ˜ÂÁ‰ ÈÙ–ÏÚ ˘ÂÓÈ˘· ¯ÂÒ‡ ‰Ê ÔÈÚÓ Ú„ÈÓ Ì‚ ÈÎ ˙ÂÚË· Â¯·ÒÈ˘ ÌÂ˘Ó Ì‰È¯Â˘ÈÎÓ
Â‡ ˘¯ÂÙÓ ¨ÈÂ‰ÈÊ Â˘Ú˘ ¨˙ÂÙÒÂ ˙ÂÈ„Ó·Â ˙È¯·‰–˙Âˆ¯‡· ÔÈ„–È˜ÒÙ· Ì‚ ˙Ó‚„ÂÓ ÂÊ
Æ„·ÂÚ‰ Ï˘ ÂÈ¯Â˘ÈÎÓ ˜ÏÁ Â˙ÂÈ‰–È‡ Â‡ Â˙ÂÈ‰ ÔÈ·Ï „ÂÒ‰ Ï˘ ‰¯È·ˆ‰–·ˆÓ ÔÈ· ±≤∑¨ÚÓ˙˘Ó
ÔÈÁ·È˘ ÈÂ‡¯ ÈÂˆ¯‰ ÔÈ„‰˘ ÍÎ ÏÚ ÌÈÚÈ·ˆÓ ÌÈ‡ˆÓÓ‰Â ÁÂ˙È‰ ÈÎ ÔÂÚËÏ ÈÏÂ‡ Ô˙È ÍÎÈÙÏ
ÌÈÚˆÓ‡· ÂÁ˜Ï˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÔÈ·Ï „·ÂÚ‰ Ï˘ Â˘‡¯· ÂÂ˘˘ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÔÈ·

Æ„·ÂÚÏ ÌÈÈÂˆÈÁ
ÏÈ·Â‰Ï ÌÈÈÂ˘Ú ‰Ê ¯Ó‡Ó· Â‚ˆÂ‰˘ ÌÈ‡ˆÓÓ‰ ¨ÏÈÚÏ ¯ÂÓ‡‰ Û‡–ÏÚÂ ¨‡ÒÈ‚ Í„È‡Ó
¨Ú„ÈÓ ˙ÏÎÏÎ Ï˘ ˙Â˘È‚ ÈÙ–ÏÚ ÏÈÚÈ ˜ÂÁ‰ „ÂÚ ÏÎ ÂÈÙÏ˘ ¨˙ÈÏÎ˙· ÍÂÙ‰ ‰·È˘Á ÔÂÂÈÎÏ
‰˘È‚ ÈÙÏ Æ‰ÈˆÈ‡ÂËÈ‡‰ ÔÈ·Ï ÂÈ· ¯ÚÙ ÌÈÈ˜ Ô‰·˘ ˙Â„Â˜· ‡˜ÂÂ„ ˙„ÁÂÈÓ ˙Â·È˘Á ÂÏ ˘È
˘ÂÓÈ˘ „‚ ‡˜ÂÂ„ ˙ÈËÙ˘Ó ‰‚‰Ï ¯˙ÂÈ ‰ÏÂ„‚ ‰˜„ˆ‰ ˘È ÈÎ ¨Ï˘ÓÏ ¨ÚÂ·˜Ï Ô˙È ¨ÂÊ
ÌÂ˘Ó ¨˙‡Ê Æ„·ÂÚ‰ Ï˘ È˘È‡‰ Â·˘ÁÓÏ „¯Â‰˘ Ú„ÈÓ· ˘ÂÓÈ˘ „‚ ¯˘‡Ó ÔÂ˘Ó Ú„ÈÓ·
Ú„ÈÓ ˙‚ÈÏÊ ÏÚ ˙È·ÈË˜Ù‡ ‰¯Âˆ· Á˜ÙÏ ˙Ï‚ÂÒÓ‰ ˙È˙¯·Á ‰ËÈÏ˘ ˙Î¯ÚÓ ‡ˆÓ· ÔÈ‡˘
ÔÈ· ‰Á·‰· È˘Â˜Ï ‰¯Â˘˜ ˙È˙¯·Á‰ ‰ËÈÏ˘‰ ˙ÈÈÚ· Æ˘¯ÂÙ‰ „·ÂÚ‰ Ï˘ Â˘‡¯· ÔÂ˘˘
Â˙„Â·Ú ÌÂ˜ÓÓ ÂÓÈÚ ÏË ‡Â‰˘ È„ÂÒ‰ Ú„ÈÓ‰ ÔÈ·Ï „·ÂÚ‰ Ï˘ ˙ÂÈÚÂˆ˜Ó‰ ˙ÂÈÂÓÂÈÓ‰
˙ÂÏÚ‰Ï Ô˙È ‰ÓÂ„ ÔÂÚÈË Æ‰Ê Ú„ÈÓ· ˘ÂÓÈ˘Ï ÒÁÈ· ‰ÓÂÓÚ‰ ˙È˙¯·Á‰ ‰Ó¯ÂÏ ÔÎÂ ¨Ì„Â˜‰
¯Á‡ ·Â˜ÚÏÂ Ú„ÈÓ ˙˜˙Ú‰ ÏÈ·‚‰Ï ˙ÈÂ¯˜Ú ‰ÏÂÎÈ ‰¯·Á ÔÎ˘ ¨˙È‚ÂÏÂÎË‰ ˙ÈÂÂÊ‰ ÔÓ
Ì˘‡¯· ¯Ó˘Â ÔÂ˘˘ Ú„ÈÓ ¯Á‡ ·Â˜ÚÏ ‰ÏÂÎÈ ‰È‡ ‡È‰ Í‡ ¨ÈË‚Ó ÔÙÂ‡· Á˜Ï˘ Ú„ÈÓ

 ±≤∏ÆÌÈ„·ÂÚ‰ Ï˘
˙Â˘Ï Ï‚ÂÒÓ ˜ÂÁ‰ ÈÎ ¨˙¯˜Â·Ó ˙ÈÈÂÒÈ ‰¯Âˆ· ¨È˙È‡¯‰ ±≤π¯Á‡ ÌÂ˜Ó· ¨ÍÎÏ ¯·ÚÓ
˙Â‚‰Â‰ ˙ÂÈ˙¯·Á‰ ˙ÂÓ¯ÂÏ ÒÁÈ· Ì˙ÒÈÙ˙ ˙‡Â ÌÈ„·ÂÚ‰ Ï˘ ˙ÂÈ¯ÒÂÓ‰ Ì‰È˙ÂÎ¯Ú‰ ˙‡
Ï˘ ˙ÂÎ¯Ú‰‰ ÏÚ ÚÈÙ˘‰Ï ÏÂÎÈ ˜ÂÁ‰˘ ¯Á‡Ó ¨‰¯Â‡ÎÏ ¨ÔÎÏ ÆÚ„ÈÓ Ï˘ ‰ÙÈ˘ÁÏ ˙Â¯Â˘˜‰
ÈÎ ÔÂÚËÏ Ô˙È ¨ÌÈ„·ÂÚ‰ ¯Â·Èˆ ·¯˜· ‰˙ÂÏ·Â˜ÓÏÂ ‰ÏÂÚÙ‰ ˙ÂÈ¯ÒÂÓÏ ¯˘˜· ÌÈ„·ÂÚ‰
¨‰ÏÈÚÈ ‰¯Âˆ· ÌÈ„·ÂÚ ˙Â‚‰˙‰ ·ˆÚÏ ÂÊ Â˙ÏÂÎÈ· ˘ÂÓÈ˘ ˙Â˘ÚÏ ÂÈÏÚ ¯ˆ˜‰ ÁÂÂË· ˙ÂÁÙÏ
ÈÎ ¯Â·Ò Ì‡ ¨Ï˘ÓÏ ¨ÍÎ ÆÌÈ„·ÂÚ‰ Ï˘ ˙ÈÒÈÒ·‰ ‰ÈˆÈ‡ÂËÈ‡Ï ÂÓˆÚ ˙‡ ÌÈ‡˙‰Ï ‡ÏÂ
È˘È‡‰ Â·˘ÁÓÏ „¯Â‰˘ Ú„ÈÓÏ ÔÂ˘˘ Ú„ÈÓ ÔÈ· ‰Á·‰‰ ˙ÈÙ¯ˆÓ ˙ÂÏÈÚÈ Ï˘ ‰·ÈË˜ÙÒ¯ÙÓ
È‚ÂÒ ÔÈ· ÔÈÁ·˙ ‡Ï ˜¯ ‡Ï˘ ˙ÈËÙ˘Ó ˙ÂÈÈ„Ó ¯ˆÈÈÏ ÂÈÏÚ ÈÊ‡ ¨˙ÒÒÂ·Ó ‰È‡ „·ÂÚ‰ Ï˘
ÔÎ˘ ¨ÔÂ˘‡¯‰ ‚ÂÒ‰ ÔÓ Ú„ÈÓ ÏÚ ‰‚‰· ˙‡˘ ¯˙È· „È·ÚÓÏ ÚÈÈÒ˙ Û‡ ‡Ï‡ ¨ÂÏÏ‰ Ú„ÈÓ‰

ÆÂÙÈÏÁ‰Ï ÏÎÂ˙˘ ˙È‚ÂÏÂÎË Â‡ ˙È˙¯·Á ‰ËÈÏ˘ ˙Î¯ÚÓ ¯ÂÓ‡Î ÔÈ‡
˙È˜ÒÙ ‰¯Âˆ· ‰Ê ·Ï˘· ÚÂ·˜Ï ÈÂˆ¯· ÔÈ‡ ¨ÈÂ˘‡¯ ¯˜ÁÓ· ¯·Â„Ó˘ ‰„·ÂÚ‰ ÁÎÂÏ
˙ËÈ˜· ÔÂÓË‰ ÔÂ¯˙È‰ ÏÚ ÚÈ·ˆ‰Ï ‰˙ÈÈ‰ ‰Ê ¯˜ÁÓ· È˙¯ËÓ ÆÈÂˆ¯‰ ÔÈ„‰ ˙ÂÈ‰Ï ÍÈ¯ˆ ‰Ó
ÈË¯Â‡È˙‰ ÁÂ˙È‰ È·‚Ï — ÈÈÂÒÈ ¯˜ÁÓ Ï˘ ‰È‚ÂÏÂ„Â˙Ó· ˘ÂÓÈ˘ ÍÂ˙ — ˙È˙Â‚‰˙‰ ‰˘È‚

                                            

Æ≥· ˜¯Ù–˙˙·Â ≤· ˜¯Ù–˙˙· ÏÈÚÏ ‰Ê ÈÂ‰ÈÊ ÏÚ È˙¯Â˜È· ˙‡ Â‡¯ ¨˙‡Ê ÌÚ ±≤∑
˙·Á¯‰Ó ‰‡ˆÂ˙Î ˙È˙¯·Á‰ ˙ÂÏÚ‰ ˙Ï„‚‰ Ï˘ ÍÂÙ‰‰ ÔÂÂÈÎ‰ ÏÚ ÚÈ·ˆ‰Ï ‰ÈÂ˘Ú ÂÊ ‰„·ÂÚ ±≤∏

ÆÌÈ„·ÂÚ Ï˘ Ì˘‡¯· ÈÂˆÓ˘ Ú„ÈÓÏ ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ ÏÚ ‰‚‰‰
ÆFeldman, "Expressive Law", supra note 4 ∫Â‡¯ ±≤π
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˙ËÒ‰ÏÂ ˙ÂÏ‡˘‰ ˙‡ÏÚ‰ ÌˆÚÏ ÈÈÈÚ· ˙Â·È˘Á ˘È ‰Ê Ô·ÂÓ· ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘
ÍÒÓ ˜ÏÁ ·Â¯–ÈÙ–ÏÚ ÌÈÂÂ‰Ó ÌÈ‡˘ ÌÈÓ¯Â‚Ï ˙ÈËÙ˘Ó‰ ˙ÂÈÈ„Ó‰ ¯ˆÈÈÓ Ï˘ ·Ï‰–˙ÓÂ˘˙
˙ÂÏÈÚÈ ÈÏÂ˜È˘· ÔÂÈ„‰ ˙‡ Ô‰ ¯È˘Ú‰Ï ÏÂÎÈ ‰Ê ‚ÂÒÓ ¯˜ÁÓ ÈÎ ˙Â‡¯‰Ï È˙˘˜È· ÆÌÈÏÂ˜È˘‰
Û‡Â ÌÈÂ˘ ÌÈÙÂ‡· ‰Ï‡ ÌÈ‡ˆÓÓ ˘¯ÙÏ Ô˙È˘ ‰„·ÂÚ‰ Æ¯ÒÂÓ ÈÏÂ˜È˘· ÔÂÈ„‰ ˙‡ Ô‰Â
Ï˘ ÔÂ¯ÒÈÁ ÈÓÚËÏ ‰ÂÂ‰Ó ‰È‡ ¨˙Á‡ ˙È·ÈË¯ÙÂ‡ ‰˜ÒÓ ¯˘‡Ó ¯˙ÂÈ Ì‰Ó ¯ÂÊ‚ÏÂ ¨ÌÈ„‚ÂÓ
ÈÎ ‰ÂÂ˜˙ È‡ ÆÂÊ ‰È‚ÂÒ· ÌÈÈ˜‰ È¯ÈÙÓ‡‰ ¯˜ÁÓ‰ Ï˘ ‰Ï„‰ Â˙ÂÓÎ Ï˘ ‡Ï‡ ¨‰ÓˆÚ ‰˘È‚‰
˙È˙Â‚‰˙‰‰ ‰˘È‚‰ Ï˘ ‰˙ÏÂÎÈ ˙‡ Â¯Ù˘È ÂÊ ‰È‚ÂÒ· Â˜ÒÚÈ˘ ÌÈÈ„È˙Ú ÌÈ�È�ÈÂÒÈ ÌÈ¯˜ÁÓ

 ±≥∞ÆÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ÈË¯Â‡È˙‰ ÁÈ˘Ï ÌÂ¯˙Ï

È‚ÂÏÂ„Â˙Ó ÁÙÒ ∫‰ ˜¯Ù

˙Â‡ˆÂ˙ Æ±

Ï˘ ˙ÂˆÂ·˜‰ ˘ÂÏ˘ ÈÙÏ ¨Â„„Ó˘ ÌÈÂ˘‰ ÌÈÓ¯Â‚‰ Ï˘ Ô˜˙–˙ÂÈËÒÂ ÌÈÚˆÂÓÓ ∫± ‰Ï·Ë
±≥±Ì‚„Ó· Ú„ÈÓ‰ ‚ÂÒ

ÏÚ ‰ÚÙ˘‰ ¯Â˘È‡ ‰Ó¯Â ˙eÂÎ ‰ÂÂÎ Ú„ÈÓ‰ ‚ÂÒ
‰¯ÈÈ¯˜   È˙¯·Á ˙ÈÈ¯Â‡È˙ ÌÏ˘Ï ˜ÂÏÁÏ  

Ú„ÈÓ

∂Æ±π≥∑ ∂Æ≥¥≥∂ ∂Æµ∑∞µ ∂Æπ≤µπ µÆ∑∞∑≥ ÚˆÂÓÓ „ÓÏ Ú„ÈÓ
∏∞   ∏∞  ∑∏   ∏±  ∏≤  N

≤Æ±≥µ¥ ≤Æ∂≥π≥ ≤Æ∂π∞¥ ≤Æ∑≤≤∑ ≥Æ∞∏µ≤ ˙¢Ò
µÆ≤∑µ∂ ¥Æ∂¥∞≤ µÆ≤≥¥∂ ∂Æ∞π≤∂ ¥Æ∞±≤≤ ÚˆÂÓÓ „¯Â‰˘ Ú„ÈÓ

∑∏   ∏≤   ∏±   ∏±  ∏≤   N

≤Æ±¥∞∂ ≤Æµ¥∏∂ ≤Æµ∑±∂ ≥Æ∞≤∏± ≤Æπ≤µ∞ ˙¢Ò

                                            

ÔÈ·Ï ÌÈ„·ÂÚ Ï˘ ˙Â·ÈÂÁÓÂ ˙ÂÏÚ· ˙ÒÈÙ˙ ÔÈ· ¯˘˜‰ ˙‡ ÔÁ·È˘ È„È˙Ú ¯˜ÁÓÏ ‰Úˆ‰Ï ±≥∞
Yuval Feldman "Confidential Know- ∫Â‡¯ ¨ÌÈÈ¯ÁÒÓ ˙Â„ÂÒ· ˘ÂÓÈ˘Ï ¯˘‡· Ì‰È˙Â„ÓÚ
How Sharing and Trade-Secrets Laws: Studying the Interaction between Legality,

Social Norms and Justice among High-Tech Employees in Silicon Valley"

available online through Proquest PhD Disseartions Database, http://www.

Æproquest.com/umi/dissertations

˜ÂÁ‰ ˙ÚÈ„È ÔÈ·Ï Ú„ÈÓ‰ ‚ÂÒ ÔÈ· ‰Èˆ˜‡¯ËÈ‡· ¯Á‡ ÌÂ˜Ó· È˙„ ¯·Î˘ ÔÂÂÈÎÓ ±≥±
ÌÈÓ¯Â‚‰ Ï˘ ÌÈÚˆÂÓÓ‰ ˙‡ Ô‡Î È˙ÈÂÂ˘‰ ¨®Feldman, "Expressive Law", supra note 4©

Æ˜ÂÁ‰ ˙ÚÈ„È Ï˘ ‰ÚÙ˘‰· ËÂÏ˘Ï ÈÏ·Ó ÌÈ„„Ó‰
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®Í˘Ó‰©

˜ÂÁÏ ˙ÂÈˆ ˙»‚Â‰ ‰Ó¯Â ˙ÂÈÂÏÚ  ‰ÊÂÁ   Ú„ÈÓ‰ ‚ÂÒ
˜ÂÁ‰ ˙È¯ÒÂÓ ˙ÂÈËÙ˘Ó È‚ÂÏÂÎÈÒÙ

∂Æ∂∏µπ ∂Æ∂∞∑∂ ∑Æ∞π≤∂ ∂Æµ∂≥≥ ∂Æ≤∞∑≥ ÚˆÂÓÓ Á˙ÂÙ˘ Ú„ÈÓ
∑∏   ∑π   ∏±   ∑π   ∏≤   N

±Æπ¥∞π ≤Æµ¥≤∏ ≤Æ¥∞µπ ≤Æµπ∏µ ≤Æ∑¥≥± ˙¢Ò
∂Æ∞µ≥∞ µÆ∏µ∞∂ ∂Æ≤πµ∏ ∂Æµ≤∑∞ µÆ≥∞∏π ÚˆÂÓÓ Î¢‰Ò

≤≥∂  ≤¥∂  ±±π   ≤¥±  ≤¥∂  N

≤Æ±¥∂∏ ≤Æ∑±≤≥ ≤Æ∂∂µ¥ ≤Æ∏∞∞∞ ≥Æ∞µ∑∂ ˙¢Ò
µÆ≥¥∂≤ µÆ≤µ≤± µÆ±∂∏∏ ≥Æ≤∏≤∂ ¥Æ∏∑µ∞ ÚˆÂÓÓ „ÓÏ Ú„ÈÓ

∑∏   ∑∏   ∑π   ¥∂   ∏∞   N

±Æ∏π∏π ≤Æ¥µ∞≤ ≤Æ∑∂∏∏ ≤Æ∞µ±≤ ≤Æ∂¥∞¥ ˙¢Ò
¥Æ¥µπµ ≥Æπ±∑∏ ¥Æ∞µ∑∂ ≥Æ∑±∑π ∂Æµ±≤∑ ÚˆÂÓÓ „¯Â‰˘ Ú„ÈÓ

∑¥   ∑≥   ∏±   ≥π   ∑π   N

±Æπππ∏ ≤Æ±∞±¥ ≤Æµ∂±π ≤Æ±∞µ± ≤Æ≤∑¥¥ ˙¢Ò
¥Æπ∂∏∞ µÆ±∏∑∏ µÆπ±µ∂ ≥Æ∏π∑± ¥Æ∑≤∑∏ ÚˆÂÓÓ Á˙ÂÙ˘ Ú„ÈÓ

∑≥   ∑±   ∑π   ≥¥   ∑π   N

±Æµ∏∑± ±Æ∏∏∏∏ ≤Æ¥≤µ∏ ≤Æ¥∞µ± ≤Æ≥∞≤≤ ˙¢Ò
¥Æπ≥±π ¥Æ∑π≤∏ µÆ∞≥π± ≥Æ∂∞∞∏ µÆ≥∂π∑ ÚˆÂÓÓ Î¢‰Ò

≤≤µ  ≤≤≤  ≤≥π  ≤¥∞  ≤≥∏  N

±Æ∏∂∑≤ ≤Æ≤¥¥µ ≤Æ∂∏ππ ≤Æ±∑≤≤ ≤Æµ≥µ∞ ˙¢Ò

ÍÂ¯ÚÏ ÂÈÏÚ ¨˙ÈËÒÈËËÒ ÌÈ˜‰·ÂÓ ˙ÂˆÂ·˜‰ ÔÈ· ÌÈÓÈÈ˜‰ ÌÈÏ„·‰‰ Ì‡ ˜Â„·Ï ˙Ó–ÏÚ
¯Á‡Ó ÆÚ„ÈÓ‰ ˙ÂÈ˘ÁÂÓÓÂ ¯ˆÂÈ‰ ˙Â‰ÊÓ ÌÈÚÙ˘ÂÓ ÌÈ„È„Ó ÌÈÓ¯Â‚ ÂÏÈ‡ ÔÁ·È˘ ÁÂ˙È
ÂÈ·‰ ‡Ï ÌÈ˜„·‰˘ ˙Â¯˘Ù‡· ËÂÏ˘Ï ·Â˘Á ¨ÌÈ˘ÈÁ¯˙ ˙ÂÚˆÓ‡· ÂÏÚÙÂ˙ ÂÏÏ‰ ÌÈÓ¯Â‚‰˘
¨‰ÈˆÏÂÙÈÓ‰ ˙˜È„·Ï ˙ÂÏ‡˘ ‰ÓÎ ÔÂÏ‡˘‰ ÛÂÒ· ÂÙÒÂ‰ ÍÎ Í¯ÂˆÏ Æ˘ÈÁ¯˙‰ ˙‡ ·ËÈ‰
‡Ï ÌÈ˜„·‰ ÔÓ ÔË˜ ÊÂÁ‡ ÈÎ ¯·˙Ò‰ ¨ÔÎ‡ ÆÌÈ˘ÈÁ¯˙‰ ˙‡ ·ËÈ‰ Â‡¯˜ ÌÈ˜„·‰ Ì‡ ÂÁ·˘
‰˜È„·‰ ˙‡ ·Ï˘Ï È„Î Æ‰ÈˆÏÂÙÈÓ‰ ˙˜È„·Ï ˙ÂÏ‡˘‰ ÏÚ ‰ÂÎ ÂÚ ‡Ï Â‡ ÏÏÎ ÂÚ
ÈÎ È˙ÁË·‰ Ì˙ÂÚˆÓ‡·˘ ¨®dummy codes© ‰Ó„–È˙˘Ó È˘ È˙¯ˆÈ ÈËÒÈËËÒ‰ ÁÂ˙È·
¯‡Â˙Ó‰ Ú„ÈÓ‰ ‚ÂÒ ˙‡Â ˘ÈÁ¯˙‰ ˙‡ ‰ÎÏ‰Î ÂÈ·‰˘ ÌÈ„·ÂÚÏ ÒÁÈ· ˜¯ ‰˙˘Ú ‰‡ÂÂ˘‰‰
± Ï˘ Í¯Ú È˙¯ˆÈ „·ÂÚ‰ È„È–ÏÚ Á˙et˘ Ú„ÈÓ ¯‡È˙˘ ˘ÈÁ¯˙ ‰Ï·È˜˘ ‰ˆÂ·˜· ÆÂ·
¯‡È˙˘ ˘ÈÁ¯˙ ÂÏ·È˜˘ ¨˙Â¯Á‡‰ ˙ÂˆÂ·˜‰ È˙˘·Â ¨Á˙et Ú„ÈÓ‰ ÈÎ Â¯·Ò ÔÎ‡˘ ÌÈ˜„·Ï
„ÓÏ Ú„ÈÓ‰ ÈÎ Â·˘Á ÔÎ‡˘ ÌÈ˜„·Ï ∞ Ï˘ Í¯Ú È˙¯ˆÈ ¨„·ÂÚ‰ È„È–ÏÚ „ÓÏ˘ Ú„ÈÓ
Ú„ÈÓ‰ ÈÎ Â·˘Á˘ ¢Á˙et˘ Ú„ÈÓ‰¢ ˙ˆÂ·˜Ó ‰Ï‡ ˙‡ ÁÂ˙È‰ ÔÓ È˙‡ˆÂ‰ Æ„·ÂÚ‰ È„È–ÏÚ
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Á˙et Ú„ÈÓ‰ ÈÎ Â·˘Á˘ ˙Â¯Á‡‰ ˙ÂˆÂ·˜‰ È˙˘Ó ‰Ï‡ ˙‡Â ¨„·ÂÚ‰ È„È–ÏÚ Á˙et ‡Ï
 ±≥≥ÆÚ„ÈÓ‰ ˙ÂÈ˘ÁÂÓÏ ÒÁÈ· ‰Î¯Ú ‰ÓÂ„ ‰¯Â„ˆÂ¯Ù ±≥≤Æ„·ÂÚ‰ È„È–ÏÚ

˙Â„ÓÚ ÏÚ Ú„ÈÓ‰ ˙ÂÈ˘ÁÂÓ Ï˘Â ¯ˆÂÈ‰ ˙Â‰Ê Ï˘ ‰ÚÙ˘‰‰ — ‰·Â¯Ó ‰ÈÒ¯‚¯ ∫≤ ‰Ï·Ë
®Beta ÈÓ„˜Ó© ÌÈ„·ÂÚ‰

 ˙Â˜‰·ÂÓ  Beta ÈÂÏ˙ ‰˙˘Ó ‰Ó„–‰˙˘Ó
®˙ÈÂÂÈÎ–Â„©   

Æ∞∞≥ ≠Æ≤∏¥ Ú„ÈÓ ˜ÂÏÁÏ ‰ÂÂÎ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ±∞∞ Æ±µµ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞π∑ ≠Æ±∂π ÌÏ˘Ï ˙eÂÎ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ¥±∑ ≠Æ∞∏≤ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞∞∑ ≠Æ≤∂≥ ˙È¯Â‡È˙ ‰Ó¯Â ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ≤π∞ Æ±∞≤ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞∞∞ ≠Æ≥µ∂ È˙¯·Á ¯Â˘È‡ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æµ∏µ Æ∞µ≤ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞≤≤ ≠Æ≤≤∏ ‰¯ÈÈ¯˜‰ ÏÚ ‰ÚÙ˘‰ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ≥≥∏ Æ∞π¥ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞∞≤ Æ≥∞¥ È‚ÂÏÂÎÈÒÙ ‰ÊÂÁ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ¥∑π ≠Æ∞∂∏ ®„ÓÏ ‡ÏÂ© Á˙et
Æ±∂π Æ±∏π ˙ÂÈËÙ˘Ó ˙ÂÈÂÏÚ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ±µµ Æ±πµ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞≤∏ ≠Æ≤∞∏ ˙È¯ÒÂÓ ‰Ó¯Â ®ÔÂ˘ ‡ÏÂ© „¯Â‰

                                            

∫ÌÈÙ˙˙˘Ó‰ ˙Â‚ÏÙ˙‰ ±≥≤
ÊÂÁ‡ ¯ÙÒÓ Û˙˙˘Ó‰ ‚ÂÒ

≥πÆ∂ ±∞≥ ®∞© ¢„ÓÂÏ¢
±∏Æ∏ ¥π ®±© ¢Á�˙ÃÙŸÓ¢
¥±Æµ ±∞∏ ÁÂ˙ÈÏ ıÂÁÓ ‡ˆÂ‰

±∞∞Æ∞ ≤∂∞ Î¢‰Ò

∫ÌÈÙ˙˙˘Ó‰ ˙Â‚ÏÙ˙‰ ±≥≥
ÊÂÁ‡ ¯ÙÒÓ Û˙˙˘Ó‰ ‚ÂÒ

µ∞Æ∞ ±≥∞ ®∞© ¢Ô˘Ó¢
≤µÆ¥ ∂∂ ®±© ¢‰¯ÓÂÁÏ „È¯ÂÓ¢
≤¥Æ∂ ∂¥ ÁÂ˙ÈÏ ıÂÁÓ ‡ˆÂ‰

±∞∞Æ∞ ≤∂∞ Î¢‰Ò
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®Í˘Ó‰©

 ˙Â˜‰·ÂÓ  Beta ÈÂÏ˙ ‰˙˘Ó ‰Ó„–‰˙˘Ó
®˙ÈÂÂÈÎ–Â„©   

Æ∞±¥ Æ≤≥≥ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞∞≤ ≠Æ≥∞∂ ˜ÂÁ‰ ˙e‚Â‰ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æπ≥≥ Æ∞∞∏ ®„ÓÏ ‡ÏÂ© Á˙et
Æ∞∞≥ ≠Æ≥∞≤ ˜ÂÁÏ ˙ÂÈˆ ®ÔÂ˘ ‡ÏÂ© „¯Â‰
Æ±±µ ≠Æ±µ∑ ®„ÓÏ ‡ÏÂ© Á˙et

Ì‚„Ó‰ Æ≤

≤∂∞ ÍÂ˙Ó ±≥¥Æ‚Ï˘‰–¯Â„Î ˙˘È‚ ˙ÂÚˆÓ‡· Â¯˙Â‡ ‡Ï‡ ¨È‡¯˜‡ ÔÙÂ‡· Â¯Á· ‡Ï ÌÈ˜„·‰
È˘ ¯‡Â˙Ï ·¯Ú‰ ˙ÈÎÂ˙· ÌÈË„ÂËÒ Ï˘ ÌÈ˙ÈÓÚ Â‡ ÌÈË„ÂËÒ ÂÈ‰ ±±∞–Î ¨ÌÈÙ˙˙˘Ó‰
ÌÈÙ˙˙˘Ó ≤µ ÆÂ˜ÒÈÒ¯Ù–ÔÒ ı¯ÙÓ ¯ÂÊÈ‡· ‰ÏÂ„‚ ‰ËÈÒ¯·ÈÂ‡· ÌÈ˜ÒÚ Ï‰œÓÏ ¯ÙÒ‰–˙È··
Æ‰ËÈÒ¯·ÈÂ‡ ‰˙Â‡· ˙ÂÎ¯ÚÓÂ Ú„ÈÓ ÏÂ‰ÈÏ ¯ÙÒ‰–˙È·· ÔÂ˘‡¯ ¯‡Â˙Ï ÌÈË„ÂËÒ ÂÈ‰
ÊÂÁ‡© ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ‰„Â·Ú· ÔÂÈÒÈ Ì‰Ï ˘È˘ ÌÈ„ÈÓÏ˙Ï Ì‚ È˙ÈÙ ¯ÙÒ‰–È˙· È˘·
˙ÂË˜ ˙Â¯·Á ¯˘ÚÓ ÌÈÙ˙˙˘Ó ∏µ Ì‚„ÓÏ ÂÙ¯Ëˆ‰ ÍÎÂ ¨®∂µ• ‰È‰ ÂÊ ‰ˆÂ·˜· ˙ÂÚÈ‰‰
‰È‰ ·˙Î· ÔÂÏ‡˘‰ È·‚Ï ˙ÂÚÈ‰‰ ÊÂÁ‡© „Â‡Ó ˙ÂÏÂ„‚ ˙Â¯·Á ˘ÂÏ˘ÓÂ ˙ÂÈÂÈ· „Ú
ÌÈ„Â‚È‡ È˘Ó ÂÚÈ‚‰ ÌÈ¯Á‡ ÌÈÙ˙˙˘Ó ¥∞ Æ®±∞• — ±≥µË¯ËÈ‡· ÔÂÏ‡˘‰ È·‚ÏÂ ¨¥µ•–Î

 ±≥∂Æ®∑•–Î ‰È‰ ÂÊ ‰ˆÂ·˜· ˙ÂÚÈ‰‰ ÊÂÁ‡© ¯ÂÊÈ‡· ‰ÎÂ˙ ÈÁ˙ÙÓ Ï˘

                                            

Æ˙È‡¯˜‡ ‰˙ÈÈ‰ ÈÂÒÈ‰–˙ÂˆÂ·˜Ï ÌÈ˜„·‰ ˙‡ˆ˜‰ ¨˙‡Ê ÌÚ ±≥¥
‰È‰˘ ¯Á‡ÓÂ ¨˙ÂÂ˘ ˙ÂÈÒÂÏÎÂ‡Ï ÂÚˆÂ‰ Ë¯ËÈ‡· ÔÂÏ‡˘‰Â ·˙Î· ÔÂÏ‡˘‰˘ ÔÂÂÈÎÓ ±≥µ
Æ˙ÂÈÒÂÏÎÂ‡‰ ÔÈ· Ï„·‰Ï ˙ÂÎÏ˘‰ ˘È Ì‡ ÔÂÁ·Ï ÈÂÈÁ ¨˙ÂÚÈ‰‰ ÈÊÂÁ‡· ÏÂ„‚ ˘¯Ù‰ Ô‰ÈÈ·
Ú„ÈÓ‰ ÛÂÒÈ‡ ÔÙÂ‡· ÌÈ·˘Á˙Ó ‰Ó„‰–È˙˘Ó ‰·˘ ˙ÈËÒÈËËÒ ‰¯Â„ˆÂ¯Ù È˙Î¯Ú ÔÎÏ
ÌÂ˘ Æ(Mancova) ÛÒÂ ‚ÂÒÓ ˙eÂ˘ ÁÂ˙È È˙Î¯Ú ÍÎ ÏÚ ÛÒÂ Æ®Ë¯ËÈ‡· Â‡ ·˙Î·©
ÌÈÏ„·‰ Â‡ˆÓ ˙‡Ê ÌÚ ÆÚ„ÈÓ‰ ÛÂÒÈ‡ ÔÙÂ‡Ó È˙ÂÚÓ˘Ó ÔÙÂ‡· ÚÙ˘Â‰ ‡Ï „„Ó ‰˙˘Ó
˙ˆÂ·˜ ÔÈ·Ï Ë¯ËÈ‡‰ ÔÂÏ‡˘‰ ÏÚ ÌÈÂÚ‰ ˙ˆÂ·˜ ÔÈ· ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÂ˙· ÌÈ„Á‡
˜ÓÚ· ‰„Â·Ú‰ ˙Â˘ ¯ÙÒÓÂ ÔÂÈÒÈ‰ ˙Â˘ ¯ÙÒÓ ¨ÏÈ‚‰ Æ·˙Î· ÔÂÏ‡˘‰ ÏÚ ÌÈÂÚ‰
Ï˘ ‰¯Â„ˆÂ¯Ù‰ ÌÏÂ‡ ÆË¯ËÈ‡· ÔÂÏ‡˘‰ ÏÚ ÌÈÂÚ‰ ·¯˜· ¯˙ÂÈ ÌÈ‰Â·‚ ÂÈ‰ ÔÂ˜ÈÏÈÒ‰
Æ˙È˙ÂÚÓ˘Ó ‰È‡ ÂÏÏ‰ ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÂ˙‰ Ï˘ ˙È‡ÓˆÚ‰ Ì˙ÓÂ¯˙ ÈÎ ‰˙‡¯‰ Anova

Æ˙Á‡ ‰ˆÂ·˜Ï ÂÏÏ‰ ˙ÂÈÒÂÏÎÂ‡‰ È˙˘ ˙‡ ¯·ÁÏ ÈÂÈ‚‰ Í‡ ‰Ê ‰È‰ ÍÎÈÙÏ
ÂÈ‰˘ ÌÈÏÈÚÙ‰ ÌÈ˘Ó˙˘Ó‰ ¯ÙÒÓ ÏÚ ˙ÒÒÂ·Ó‰ ‰Î¯Ú‰ ÂÈ‰ ‰Ê ‰¯˜Ó· ˙ÂÚÈ‰‰ ÊÂÁ‡ ±≥∂

Æ‰ˆÂÙ˙‰ ˙ÂÓÈ˘¯·
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 ±≥∑ÌÈÙ˙˙˘Ó‰ Ï˘ ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÂ˙‰ ®‡©

‰È‰ ÌÈÏÈ‚‰ ÁÂÂË Æ≥±Æµ ‰È‰ ÁÈÎ˘‰ ÏÈ‚‰ ÆÌÈ˘ ≥¥ ÏÚ „ÓÚ ÏÈ‚‰ ÚˆÂÓÓ — ±≥∏ÏÈ‚ Æ±
Æ∑± „Ú ≤±–Ó

Ï˘ ˙ÂÈËÈÓÂ„· ·˘Á˙‰· ÆÌÈ˘ ÂÈ‰ ≤µ•–Â ÌÈ¯·‚ ÂÈ‰ ÌÈÙ˙˙˘Ó‰Ó ∑µ• — ÔÈÓ Æ≤
˙ÈÈÒÂÏÎÂ‡ ˙‡ Ì‡Â˙ ÌÈÙ˙˙˘Ó· ÔÂÊÈ‡‰ ¯ÒÂÁ ¨˜Ë–È‰‰ ˙ÂÚÂˆ˜Ó· È¯·‚‰ ÔÈÓ‰

Æ¯˜ÁÓ‰
˙ˆÂ·˜ Æ¯˜ÁÓ· Ì˙ÂÙ˙˙˘‰ ˙Ú· ÌÈ˜ÒÚÂÓ ÂÈ‰ ÌÈ˜„·‰ ÔÓ ∏µ• — È˙˜ÂÒÚ˙ „ÓÚÓ Æ≥
˙ÂÎ¯ÚÓ· È˘ ¯‡Â˙ ˙Ú ‰˙Â‡· ÂÓÈÏ˘‰˘ ÌÈË„ÂËÒÓ ‰·Â¯· ‰·Î¯Â‰ ÌÈ˜ÒÚÂÓ–‡Ï‰
‰Ï‡ ÌÈÙ˙˙˘Ó ÆÂ˜ÒÈÒ¯Ù–ÔÒ ı¯ÙÓ ¯ÂÊÈ‡· ‰ÏÂ„‚ ˙È¯Â·Èˆ ‰ËÈÒ¯·ÈÂ‡· Ú„ÈÓ
Ï˘ Ì‰È˙Â·Â˘˙ ¨ÚÈ˙ÙÓ ÔÙÂ‡· ÆÔÂ¯Á‡‰ Ì˙„Â·Ú ÌÂ˜ÓÏ ÒÁÈÈ˙‰Ï Â˘˜·˙‰
Æ¯˜ÁÓ· ÌÈÙ˙˙˘Ó‰ ¯‡˘ Ï˘ Ì‰È˙Â·Â˘˙Ó È˙Â‰Ó ÔÙÂ‡· ˙ÂÂ˘ ÂÈ‰ ‡Ï ÌÈË„ÂËÒ‰
ÌÂ˜Ó ˙‡ ÌÈÙ˙˙˘Ó‰ Â·ÊÚ Â·˘ ÔÙÂ‡‰ ˙‡ È˙˜„· ‡Ï ‰Ê ¯˜ÁÓ ˙¯‚ÒÓ· ÈÎ ÔÈÈˆÏ ˘È
˙ÂÈ‰ ¨ÌÈÈ„È˙Ú ÌÈ¯˜ÁÓ· ÂÈÏ‡ ÒÁÈÈ˙‰Ï ˘È˘ Ì¯Â‚ Â‰Ê ÈÎ ‰‡¯ ¨˙‡Ê ÌÚ ÆÌ˙„Â·Ú
‰ÎÂÓ ˙Â·ÈÂÁÓ ˙Ó¯ ‰Ï‚È Ì„Â˜‰ Â˙„Â·Ú ÌÂ˜ÓÓ ¯ËÂÙ˘ „·ÂÚ ÈÎ ÁÈ‰Ï ÈÂÈ‚‰˘
ÂÂˆ¯Ó Ì„Â˜‰ Â˙„Â·Ú ÌÂ˜Ó ˙‡ ·ÊÚ˘ „·ÂÚÏ ‰‡ÂÂ˘‰· È„ÂÒ Ú„ÈÓÏ ÒÁÈ· ¯˙ÂÈ

ÆÈ˘ÙÂÁ‰
¥ ‰È‰ Ì˙„Â·Ú ÌÂ˜Ó· ÌÈÙ˙˙˘Ó‰ Ï˘ ˙eÚÈ·˜‰ ÚˆÂÓÓ — ‰„Â·Ú‰ ÌÂ˜Ó· ˙eÚÈ·˜ Æ¥
Ï˘ ‰˙ÈÈ‰ ¯˙ÂÈ· ‰¯ˆ˜‰ ˙eÚÈ·˜‰ ˙ÙÂ˜˙ ÆÌÈ˘ ≥ ‰˙ÈÈ‰ ‰ÁÈÎ˘‰ ˙eÚÈ·˜‰Â ¨ÌÈ˘
˙eÚÈ·˜‰ ˙ÙÂ˜˙Ï ÌÈÈÒÂÙÈË ÌÈ‰ ‰Ï‡ ÌÈ¯ÙÒÓ ÆÌÈ˘ ≤∏ — ¯˙ÂÈ· ‰ÎÂ¯‡‰Â ¨˘„ÂÁ

 ±≥πÆË¯Ù· ˜Ë–È‰‰ ˙ÈÈ˘Ú˙·Â ÏÏÎ· ‰„Â·Ú·
                                            

¯˘‡Î Ì‚ ˙Â„·ÂÚ Ô˙Â‡ ˙ÂÊÁÏ ÂÁÈÏˆ‰ ˙ÂÈ˜ÂÁ‰–È‡ È·‚Ï ‰ÚÈ„È‰ ˙ÂÈÓÊÂ Ú„ÈÓ‰ ‚ÂÒ ±≥∑
chi ÔÁ·Ó ¨ÍÎ ÏÚ ÛÒÂ Æ‰„Â·Ú ˙ÈÈ¯ÂËÒÈ‰Â ‰ÈÙ¯‚ÂÓ„ ÔÂ‚Î ÌÈÓ¯Â‚ ÏÚ ‰¯˜· ‰ÏÚÙÂ‰
Æ˜‰·ÂÓ ‰È‰ ¯˜ÁÓ‰–˙ÂˆÂ·˜ ÔÈ· ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÏ„·‰‰ ÔÓ „Á‡ ‡Ï Û‡ ÈÎ ‰‡¯‰ square

‰„ÈÁ‡ ˙Â‚ÏÙ˙‰ ‰Ó˘¯ ÌÈÈÙ¯‚ÂÓ„‰ ÌÈÓ¯Â‚‰Ó „Á‡ ÏÎ È·‚Ï ÈÎ ÚÂ·˜Ï Ô˙È ¨ÂÈÈ‰„
˙ÂÂ˘‰ ˙ÂÒ¯‚‰ Ï˘ ‰˜ÂÏÁ‰ ˙ÂÈ‡¯˜‡· ·˘Á˙‰· ‰ÙÂˆÓÎ ¨˙ÂˆÂ·˜‰ ÏÎ· ¯˙ÂÈ Â‡ ˙ÂÁÙ
Ô‰· Â„·Ú ÌÈ„·ÂÚ‰˘ ˙Â¯·Á‰ ¯ÙÒÓÏ ¯Â˘˜ ‰È‰ ‡ˆÓ˘ „ÈÁÈ‰ Ï„·‰‰ ÆÌÈ˘ÈÁ¯˙‰ Ï˘
ÌÈ·¯ ‰„Â·Ú ˙ÂÓÂ˜Ó· Ì¯·Ú· ÂÈ‰ ¢„¯Â‰˘ Ú„ÈÓ‰¢ ˙ˆÂ·˜· ÌÈÙ˙˙˘Ó‰ ÈÎ ‡ˆÓ ∫Ì¯·Ú·
‰ÚÙ˘‰‰ È„È–ÏÚ ¢‰Ó‰ÂÊ¢ Ú„ÈÓ‰ ‚ÂÒ ˙ÚÙ˘‰ ÈÎ ÚÈˆ‰Ï ÈÂ˘Ú ‰Ê ‡ˆÓÓ ÆÚˆÂÓÓ· ¯˙ÂÈ
¨‰Ê Ï„·‰· ÌÈËÏÂ˘ ¯˘‡Î Ì‚˘ ¨˙‡Ê ÌÚ ¨‰‡¯Ó Ancova ÁÂ˙È Æ‰Ê Ì¯Â‚ Ï˘ ˙¯˜Â·Ó–‡Ï‰
¨È˙ÂÚÓ˘Ó–‡Ï ‡ˆÓ ÌÈÓ„Â˜‰ ÌÈ„È·ÚÓ‰ ¯ÙÒÓ ¨ÂÊÓ ‰¯˙È ÆÂ˙ÚÙ˘‰· ÍÈ˘ÓÓ Ú„ÈÓ‰ ‚ÂÒ
ÌÈÏ„·‰‰ ˙‚ˆ‰Ï ÌÂ˜Ó ÔÈ‡ ¨‰Ï‡ ˙Â¯Ú‰Ï ÛÂÙÎ ÆÈ˙ÂÚÓ˘ÓÎ ÁÎÂ‰ Ú„ÈÓ‰ ‚ÂÒ˘ „ÂÚ·

ÆÌÈÂ˙‰ ˙‚ˆ‰ ˙¯‚ÒÓ· ÌÈÈÙ¯‚ÂÓ„‰
ÌÈÎ¯Ú© Â·È‚‰ ‡Ï ÌÈÙ˙˙˘Ó ¥∞–· ≤µ ÔÈ· ˙ÂÈÙ¯‚ÂÓ„‰ ˙ÂÈ¯Â‚Ë˜‰Ó ˙Á‡ ÏÎ· ÈÎ ÔÈÈˆÏ ˘È ±≥∏

Æ®ÌÈ¯ÒÁ
Katherine V.W. Stone "The New Psychological Contract: Implications of the ∫Â‡¯ ±≥π
Changing Workplace for Labor and Employment Law" 48 UCLA L. Rev. (2001)

Æ519 
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Ì¯ÙÒÓ Æ≥Æ∂ ‰È‰ ÚˆÂÓÓ‰ ÌÈÓ„Â˜‰ ÌÈ˜ÈÒÚÓ‰ ¯ÙÒÓ — ÌÈÓ„Â˜‰ ÌÈ˜ÈÒÚÓ‰ ¯ÙÒÓ Æµ
Æ≥ ‰È‰ ÁÈÎ˘‰ ¯ÙÒÓ‰Â ¨≤∞–Ï ± ÔÈ· Ú

±∞ ÏÚ „ÓÚ ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ÌÈ„·ÂÚ‰ Ï˘ ÚˆÂÓÓ‰ ÔÓÊ‰ Í˘Ó — ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ˜˙Â Æ∂
ÁÈÎ˘‰ Í¯ÚÏ ÚˆÂÓÓ‰ Í¯Ú‰ ÔÈ· ¯ÚÙ‰ ÆÌÈ˘ ∂ ÏÚ „ÓÚ ÁÈÎ˘‰ ÔÓÊ‰ Í˘ÓÂ ¨ÌÈ˘
ÂÚ ÌÈ˜„· Ì˙Â‡Â ¨˜ÓÚ· Â„ÏÂ˘ ÌÈ˜„· Ì‚ ÂÙ˙˙˘‰ ¯˜ÁÓ·˘ ‰„·ÂÚÏ ¯Â˘˜
¨‰Ó‚Â„Ï© ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· Ì‰Ï˘ ‰„Â·Ú‰ ÔÂÈÒÏ ÒÁÈ·Â ÌÏÈ‚Ï ÒÁÈ· ‰·Â˘˙ ‰˙Â‡

Æ®ÔÂ˜ÈÏÈÒ‰ ˜ÓÚ· ÌÈ˘ µ∂ Ï˘ ˜˙Â ÂÏ ˘È ÈÎ ÔÈÈˆ µ∂ Ô· Ì„‡
Æ≥ ‰Ï·Ë· ˙‚ˆÂÓ Ì„È˜Ù˙ ÈÙÏ ÌÈÙ˙˙˘Ó‰ ˙Â‚ÏÙ˙‰ — ‰¯·Á· „È˜Ù˙‰ ‚ÂÒ Æ∑

Æ‰Ï·Ë‰ ÔÓ ËÓ˘Â‰ ÌÈ˜„·‰Ó ±•–Ó ˙ÂÁÙ È„È–ÏÚ ÔÈÂˆ˘ „È˜Ù˙

„È˜Ù˙‰ ÈÙÏ ÌÈ˜„·‰ ˙Â‚ÏÙ˙‰ ∫≥ ‰Ï·Ë

®valid © ÊÂÁ‡ „È˜Ù˙‰ ‚ÂÒ

µÆ± ıÚÂÈ
∑Æπ ¯ÂË˜¯È„

±≤Æµ ‰ÎÂ˙ Ò„‰Ó
±Æ¥ „Â·ÈÚ Ò„‰Ó
∂Æ∞ Ï‰Ó
≥Æ≤ ÏÂ‰ÈÂ ‰ÈÈ˘Ú˙ ˙Ò„‰
µÆ± È˜ÒÚ ÁÂ˙ÈÙ ÏÂ‰È
µÆ∂ ¯ˆÂÓ Ï‰Ó
≤Æ≥ È‚ÂÏÂÎË ÁÂ˙ÈÙÏ ‡È˘ Ô‚Ò
≤Æ∏ ‡È˘ Ô‚Ò

≤µÆ∞ Ë˜ÈÂ¯Ù Ï‰Ó
¥Æ∂ ÈÒÈÙ Á˙Ó

±≥Æ∞ Ò„‰Ó
≤Æ≥ ˜ÂÂÈ˘ Ï‰Ó

‰Ï·Ë· ˙‚ˆÂÓ ÌÈ„·ÂÚ Ì‰ ‰·˘ ‰ÈÈ˘Ú˙‰ ‚ÂÒ ÈÙÏ ÌÈÙ˙˙˘Ó‰ ˙Â‚ÏÙ˙‰ — ‰ÈÈ˘Ú˙ Æ∏
Æ‰Ï·Ë‰Ó ‰ËÓ˘Â‰ ÌÈÙ˙˙˘Ó‰Ó ±•–Ó ˙ÂÁÙ È„È–ÏÚ ‰¯ÎÊÂ‡˘ ‰ÈÈ˘Ú˙ Æ¥



‰¢Ò˘˙‰ ¨‚ ÌÈ˜ÒÚÂ ËÙ˘ÓÌÈÈ¯ÁÒÓ ˙Â„ÂÒ Ï˘ ÌÈÈ‚ÂÏÂÎÈÒÙ ÌÈË·È‰

235

‰ÈÈ˘Ú˙‰ ‚ÂÒ ÈÙÏ ÌÈ˜„·‰ ˙Â‚ÏÙ˙‰ ∫¥ ‰Ï·Ë

®valid © ÊÂÁ‡ „È˜Ù˙‰ ‚ÂÒ

πÆ± ÌÈÈÚÂˆ˜Ó ÌÈ˙Â¯È˘
¥Æµ ¯ÂˆÈÈ
≥Æ∂ Ë¯ËÈ‡
¥Æ± ‰È‚ÂÏÂÎË–ÂÈ·

±∞Æ∞ ıÂÚÈÈ
¥Æµ ˙Â˙˘¯

±±Æ∏ ‰ˆÁÓÏ ÌÈÎÈÏÂÓ
±≥Æ∂ ‰¯ÓÂÁ
≥≥Æ∂ ‰ÎÂ˙
¥Æ± Ú„ÈÓ ˙ÈÈ‚ÂÏÂÎË

ÌÈÂÏ‡˘‰ ÁÒÂ Æ≥

Please answer all questions bellow. Do note that I am interested in your best
estimation – you are not expected to know the answers to all the questions

(especially in regard to the behavior of others).

In your estimation, what proportion of Silicon Valley employees share with

their current employers confidential "know-how" information that they were

exposed to earlier in their careerø
0–10%  10–20  20–30  30–40  40–50  50–60  60–70  70–80  80–90  90–100%

How likely is a typical Silicon Valley employee to share with her current

employer confidential "know-how" information that she was exposed to earlier in

her careerø
Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 

How frequently do you hear about people who share with their current

employers confidential "know-how" information that they were exposed to earlier

in their careerø
Rarely = 1     2     3     4     5     6     7     8     9     Frequently =10 

˙˘˘ Ï˘ ËÒ˜Ë‰ ˙‡ ÔÏ‰Ï ‚Èˆ‡ ¨ÌÈ‡ÏÓ ÌÈÂÏ‡˘ ‰˘È˘ ÏÚ ‰¯ÊÁÓ ÚÓÈ‰Ï È„Î©
Æ®‰Ó‚Â„Ï „Á‡ ÔÂÏ‡˘ ‚Èˆ‡ ÌÙÂÒ·Â ¨˙ÂÂ˘‰ ¯˜ÁÓ‰–˙ÂˆÂ·˜Ï Â˜ÏÂÁ˘ ÌÈ˘ÈÁ¯˙‰
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Â„È¯Â‰Â „È·ÚÓ‰ ÔÓ Ú„ÈÓ‰ ˙‡ „ÓÏ „·ÂÚ‰ — ‰ÈÓÊ ˙ÂÈ˜ÂÁ‰–È‡ ∫‰Â˘‡¯ ‰ˆÂ·˜ ®‡©
È˘È‡‰ Â·˘ÁÓÏ

Assume the following scenario: Amanda is an engineer in company X (located in

Silicon Valley), to which she moved from company Y three months ago. In her

current company she designs a system very similar to the one she worked on in

her previous company. Amanda knows that the suggested process that her current

company is expecting her team to pursue is much less efficient than the

confidential and uniquely designed methodology ("know-how") that she had

learned from her previous employer. Amanda remembered that, in fact, she had

downloaded files describing the above-mentioned methodology to her personal

laptopÆ
Amanda decided to use her previous employer's more efficient confidential

methodology, that she had downloaded to her personal computer, in order to

improve the quality of the system in her current companyÆ
According to The Uniform Trade Secrets Act, "know-how" information that

is kept in confidentiality and has economic value should not be disclosed to

people outside the firm. According to trade-secrets law this methodology should

not be disclosed without the permission of her previous employerÆ
In light of the knowledge you now have about the practices in your own

company, please answer the following questions.

Â˙Â‡ ¯ÎÊÂ ÂÓˆÚ· Ú„ÈÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰ — ‰ÈÓÊ ˙ÂÈ˜ÂÁ‰–È‡ ∫‰ÈÈ˘ ‰ˆÂ·˜ ®·©

Assume the following scenario: Amanda is an engineer in company X (located in

Silicon Valley), to which she moved from company Y three months ago. In her

current company she is designing a system very similar to the one she worked on

in her previous company. Amanda knows that the suggested process that her

current company is expecting her team to pursue is much less efficient than the

confidential and uniquely designed methodology ("know-how") that she had a part

in developing in her previous company.

Amanda has decided to use her previous employer's more efficient confidential

methodology that she had a part in developing in order to improve the quality of

the system in her current company. She has not taken any written or compiled

material with herÆ
According to Uniform Trade Secrets Act, "know-how" information that is

kept in confidentiality and has economic value should not be disclosed to people

outside the firm. As opposed to what you might think, the fact that she has not
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taken any written or compiled material with her and that she has developed the

methodology herself is not relevant to the trade-secret laws. According to trade-

secrets law this methodology should not be disclosed without the permission of

her previous employerÆ
In light of the knowledge you now have about the practices in your own

company, please answer the following questions.

 ¯ÎÊÂ „È·ÚÓ‰ ÔÓ Ú„ÈÓ‰ ˙‡ „ÓÏ „·ÂÚ‰ — ‰ÈÓÊ ˙ÂÈ˜ÂÁ‰–È‡ ∫˙È˘ÈÏ˘ ‰ˆÂ·˜ ®‚©
Â˙Â‡

Assume the following scenario: Amanda is an engineer in company X (located in

Silicon Valley), to which she moved from company Y three months ago. In her

current company she is designing a system very similar to the one she worked on

in her previous company. Amanda knows that the suggested process that her

current company is expecting her team to pursue is much less efficient than the

confidential and uniquely designed methodology ("know-how") that she had

learned from her previous employer.

Amanda has decided to use her previous employer's more efficient confidential

methodology in order to improve the quality of the system in her current

companyÆ
According to The Uniform Trade Secrets Act, "know-how" information that

is kept in confidentiality and has economic value, should not be disclosed to

people outside the firm. As opposed to what you might think, the fact that she

has not taken any written or compiled material with her is not relevant to the

trade-secret laws. According to trade-secrets law this methodology should not be

disclosed without the permission of her previous employerÆ
In light of the knowledge you now have about the practices in your own

company, please answer the following questions.

 „È·ÚÓ‰ ÔÓ Ú„ÈÓ‰ ˙‡ „ÓÏ „·ÂÚ‰ — ‰ÈÓÊ ‰È‡ ˙ÂÈ˜ÂÁ‰–È‡ ∫˙ÈÚÈ·¯ ‰ˆÂ·˜ ®„©
È˘È‡‰ Â·˘ÁÓÏ Â„È¯Â‰Â

Assume the following scenario: Amanda is an engineer in company X (located in

Silicon Valley), to which she moved from company Y three months ago. In her

current company she designs a system very similar to the one she worked on in

her previous company. Amanda knows that the suggested process that her current

company is expecting her team to pursue is much less efficient than the

confidential and uniquely designed methodology ("know-how") that she had
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learned from her previous employer. Amanda remembered that, in fact, she had

downloaded files describing the above-mentioned methodology to her personal

laptop.

Amanda decided to use her previous employer's more efficient confidential

methodology, that she had downloaded to her personal computer, in order to

improve the quality of the system in her current companyÆ
In light of the knowledge you now have about the practices in your own

company, please answer the following questions.

 ¯ÎÊÂ ÂÓˆÚ· Ú„ÈÓ‰ ˙‡ Á˙ÈÙ „·ÂÚ‰ — ‰ÈÓÊ ‰È‡ ˙ÂÈ˜ÂÁ‰–È‡ ∫˙È˘ÈÓÁ ‰ˆÂ·˜ ®‰©
Â˙Â‡

Assume the following scenario: Amanda is an engineer in company X (located in

Silicon Valley), to which she moved from company Y three months ago. In her

current company she is designing a system very similar to the one she worked on

in her previous company. Amanda knows that the suggested process that her

current company is expecting her team to pursue is much less efficient than the

confidential and uniquely designed methodology ("know-how") that she had a part

in developing in her previous company.

Amanda has decided to use her previous employer's more efficient confidential

methodology that she had a part in developing in order to improve the quality of

the system in her current company. She has not taken any written or compiled

material with her.

In light of the knowledge you now have about the practices in your own

company, please answer the following questions.

 „È·ÚÓ‰ ÔÓ Ú„ÈÓ‰ ˙‡ „ÓÏ „·ÂÚ‰ — ‰ÈÓÊ ‰È‡ ˙ÂÈ˜ÂÁ‰–È‡ ∫˙È˘È˘ ‰ˆÂ·˜ ®Â©
Â˙Â‡ ¯ÎÊÂ

Assume the following scenario: Amanda is an engineer in company X (located in

Silicon Valley), to which she moved from company Y three months ago. In her

current company she is designing a system very similar to the one she worked on

in her previous company. Amanda knows that the suggested process that her

current company is expecting her team to pursue is much less efficient than the

confidential and uniquely designed methodology ("know-how") that she had

learned from her previous employer.

Amanda has decided to use her previous employer's more efficient confidential

methodology in order to improve the quality of the system in her current
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company. She has not taken any written or compiled material with her.

In light of the knowledge you now have about the practices in your own

company, please answer the following questionsÆ

Descriptive norms
What proportion of Silicon Valley employees would have behaved like

Amandaø
0–10%  10–20  20–30  30–40  40–50  50–60  60–70  70–80  80–90  90–100%

What proportion of co-workers in your current company would have

behaved like Amandaø
0–10%  10–20  20–30  30–40  40–50  50–60  60–70  70–80  80–90  90–100%

Intention
How likely are you to behave as Amanda did if you were in her shoesø
Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 

Willingness to pay
Assume you were looking for a job, and that many positions that you found were

very likely to present the same dilemmas Amanda faced. How likely would you

be to delay your employment for a month to avoid working in such companies?

Likely = 1     2     3     4     5     6     7     8     9     Unlikely =10 

Assume you were looking for a job and that many positions you found were

very likely to present similar dilemmas to those faced by Amanda. How likely

would you be to give up an average salary increase of $5000 a year to avoid

working in such a company?

Likely = 1     2     3     4     5     6     7     8     9     Unlikely =10

Injunctive norms
(note: the text below "had a part in developing" is for the developed condition.

For the download condition, read "have downloaded to your computer"; for the

learned condition read "have learned about...")

How likely is it that your fellow co-workers in your current company
would approve of a situation in which you improve the production of the new

system based on the confidential "know-how" information you had a part in

developing in your previous company?
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Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 

How likely is it that your current employer would approve of a situation

in which you improve the production of the new system based on the confidential

"know-how" information you had a part in developing in previous companies?

Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 
 
How likely is it that your previous employer would approve of a situation in

which you improve the development of the new system based on the confidential

information you had a part in developing while working in her company?

Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 

Intention  
How likely are you to share the information in this scenarioø
Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 

Career effect
In this scenario, if Amanda decided to use the methodology she had a part in

developing, would you expect such an incident to have a positive or a negative

effect on her career?

Negative = 1     2     3     4     5     6     7     8     9     Positive =10 

Do you think that willingness to disclose confidential "know-how"

information of her previous employer will increase or decrease her chances to get

hired?

Increase = 1     2     3     4     5     6     7     8     9     Decrease =10 

Do you think that refusal to disclose confidential "know-how" information

of her previous employer will increase or decrease her chances to get hired?

Increase = 1     2     3     4     5     6     7     8     9     Decrease =10 

Moral norm
Regarding the previous scenario, assuming you would disclose the information as

Amanda did, do you agree with the following statementsø
I will not feel guilty if I use confidential "know-how" information that I had

a part in developing in order to improve the development of my current

employer's new product.
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Agree = 1     2     3     4     5     6     7     8     9     Disagree =10 

Using confidential "know-how" information that I had a part in developing to

improve the development of my current employer's new product goes against my

moral principles.

Agree = 1     2     3     4     5     6     7     8     9     Disagree =10 

It would be morally wrong for me to use confidential "know-how"

information I had a part in developing to improve the development of my current

employer's new product.

Agree = 1     2     3     4     5     6     7     8     9     Disagree =10 

Psychological contract
Do you think that a typical Silicon Valley employer expects that her employees

will use in the future some of the firm's confidential "know-how" information,

that they had a part in developing?

Certainly = 1     2     3     4     5     6     7     8     9     Certainly not =10 

Do you think that part of a typical Silicon Valley employee's expectation of

her employer is the permission to use some of the firm's confidential "know-

how" information that she had a part in developingø
Certainly = 1     2     3     4     5     6     7     8     9     Certainly not =10 

Acceptability of the law
If you had to guess, what percentage of the employees in Silicon Valley violated

trade-secret legal restrictions during their careers?

0–10%  10–20  20–30  30–40  40–50  50–60  60–70  70–80  80–90  90–100%

How likely is a typical Silicon Valley employee to violate trade-secret laws

when joining a new company?

Likely = 1     2     3     4     5     6     7     8     9     Unlikely = 10 

How frequently do you hear about people who have violated trade secrets

when joining a new company?

Rarely = 1     2     3     4     5     6     7     8     9     Frequently =10 
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Fairness of the law
Overall, how fair are the laws of trade secrets from the perspective of employees?

Fair = 1     2     3     4     5     6     7     8     9     Unfair =10 

Overall, how fair is it for an employer to sue his previous employee for

violation of trade-secret laws?

Fair = 1     2     3     4     5     6     7     8     9     Unfair =10 

Do you think that trade-secret laws are legitimate from a social perspective?

Legitimate = 1     2     3     4     5     6     7     8     9     Not legitimate =10 

Certainty
How certain are you about the types of information that you are legally allowed

to take with you to your next job?

Certain = 1     2     3     4     5     6     7     8     9     Uncertain =10 

Do you find the legal definition of trade-secrets to be clear?

Clear = 1     2     3     4     5     6     7     8     9     Unclear =10 

Legal knowledge
In which of the following activities is a departing employee legally allowed to

engage when joining a competing firm?

Using confidential information she has downloaded to the personal computerÆ
(Legal/illegal/not sure)

Programming in Java, when she learned to program while working for her

former employer. (Legal/illegal/not sure)

Using confidential information as long as she doesn't take any thing tangible

with her. (Legal/illegal/not sure)

Using confidential information as long as she doesn't work for a competitor

of her previous employer. (Legal/illegal/not sure)
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Demographic Questions:
Age                 

Job title (e.g. Project Manager) _____________

Are you currently employed? (Yes/No)

Are you a full time student? (Yes/No)

For how many years have you worked in your current company? ______

By how many firms have you been employed in your career? ______

When did you first arrive in the Bay Area? ___________

Gender (F / M)

What type of Industry do you work for? (e.g. manufacturing, software)

___________

In the scenario you have just read:

Was the use of information by Amanda legally permitted? (Yes/No)

Was the methodology used by Amanda developed by her? (Yes/No)

Was the methodology used by Amanda downloaded to her computee?

(Yes/No)

The following two questions were asked only for the three "legal" sub-

groups: 

In this scenario, how likely is Amanda's previous employer to sue her for

violating trade-secret laws?

Unlikely = 1     2     3     4     5     6     7     8     9     Likely =10 

In your estimation, how many of the people who violate trade secrets in a

similar way to Amanda will eventually be sued?

Few = 1     2     3     4     5     6     7     8     9     Many =10 
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ÌÈ¯ÂË˜Ù‰ ˙¯ÈˆÈ Æ¥

‡ÙÏ‡ ˙Ï˜Ò ®‡©

¯˜ÁÓ· ÌÈÓ¯Â‚Ï ‡ÙÏ‡ ˙Ï˜Ò ∫µ ‰Ï·Ë

‡ÙÏ‡ ÌÈËÈ¯Ù‰ ¯ÙÒÓ Ì¯Â‚

Æ∏¥ ≤  ±¥∞Ú„ÈÓ ˜ÂÏÁÏ ‰ÂÂÎ
Æπ≥ ≤ ˙È¯Â‡È˙ ‰Ó¯Â
Æ∏≥  ±¥±≤ ®‰˘„Á‰ ‰¯·Á‰© È˙¯·Á ¯Â˘È‡
Æ∂∑  ±¥≤≤ ‰¯ÈÈ¯˜‰ ÏÚ ‰ÚÙ˘‰
Æ∑∞ ≤ È‚ÂÏÂÎÈÒÙ ‰ÊÂÁ
Æ∏± ≤ ˙ÂÈËÙ˘Ó ˙ÂÈÂÏÚ
Æπ≤ ≥ ˙È¯ÒÂÓ ‰Ó¯Â
Æπ± ≥ ˜ÂÁ‰ ˙e‚Â‰
Æ∂∂ ≥ ˜ÂÁÏ ˙ÂÈˆ
Æ∑∞ ≤ ˙Â‡„Â
Æ∏∞ ≥ ÈÏÏÎ ÔÙÂ‡· ˜ÂÁ‰ ˙e‚Â‰

ÌÈÓ¯Â‚ ÁÂ˙È ®·©

ÌÈ˘¯Â„‰ ÌÈÂ˘ ÌÈÓ¯Â‚ ÌÈÓÈÈ˜˘ ˙ÈË¯Â‡È˙‰ ‰ÒÈÙ˙‰ ÏÚ ÒÒÂ·Ó ¯˜ÁÓ· ÌÈÓ¯Â‚‰ ¯ÙÒÓ
Æ¢Eigenvalues-greater-than-one¢ Ï˘ ‰„ÈÓ‰–˙Ó‡ ÏÚ ‡ÏÂ ¨È‡ÓˆÚÂ „¯Ù ÏÂÙÈË

˜ÂÏÁÏ ‰ÂÂÎ¢ ÌÈÓ¯Â‚‰ ÆÌÈÓ¯Â‚ ‰ÂÓ˘ Ï˘ ‰ˆÈ¯ËÓ È˙¯ˆÈ SPSS ˙ÎÂ˙ ˙¯ÊÚ·
ÌÈ˙˘Ó‰ ˙ÂÈ‰Ï Â¯Á· Ì‰˘ ÔÂÂÈÎÓ ‰ˆÈ¯ËÓ· ÂÏÏÎ ‡Ï ¢ÌÏ˘Ï ˙eÂÎ¢Â ¢Ú„ÈÓ
∫¢Eigenvalues-greater-than-one¢ ÈÏÚ· ÂÈ‰ ÌÈÓ¯Â‚ ‰˘ÈÓÁ ˜¯ ÆÌÈÏ„ÂÓ‰ ·Â¯· ÌÈÈ‡ÓˆÚ‰
‰„·ÂÚ ¨˙‡Ê ÌÚ ÆÈ‚ÂÏÂÎÈÒÙ ‰ÊÂÁÂ ˙ÂÈ‚‰ ¨˙È¯ÒÂÓ ‰Ó¯Â ¨˜ÂÁÏ ˙ÂÈˆ ¨˙È¯Â‡È˙ ‰Ó¯Â
˙È¯Â‡È˙ ‰Ó¯Â ÔÈ· ˙ÈË¯Â‡È˙‰ ‰·¯N‰ ÁÎÂÏ ¨‰ÈÂÙˆ–È˙Ï·Ï ·˘ÁÈ‰Ï ‰ÏÂÎÈ ‰È‡ ˙‡Ê
˙Â„ÂÒ ÌÈ¯ÕÙÓ‰ ÌÈ„·ÂÚ‰ ¯ÂÚÈ˘© ˜ÂÁÏ ˙ÂÈˆ‰ ÔÈ·Ï ®È„ÂÒ Ú„ÈÓ ÌÈÙ˘ÂÁ˘ ÌÈ„·ÂÚ‰ ¯ÂÚÈ˘©
ÌÈÓ¯Â‚‰ ˙¯ÈÁ· ÈÎ ¯ÓÂÏ Ô˙È ¨ÌÈÓ¯Â‚‰ ÁÂ˙ÈÂ ‡ÙÏ‡ ˙Ï˜Ò ÍÓÒ–ÏÚ ¨ÔÎÏ Æ®ÌÈÈ¯ÁÒÓ

Æ˙ÈËÒÈËËÒ ˙˜„ˆÂÓ ‰˙ÈÈ‰

                                            

Æ¢Ú„ÈÓ ˜ÂÏÁÏ ‰ÂÂÎ¢ Ì¯Â‚‰ È·‚Ï „·Ï· „Á‡ ËÈ¯Ù· ˘ÂÓÈ˘ ‰˘Ú ÌÈÓÈÂÒÓ ÌÈÏ„ÂÓ· ±¥∞
¯Â˘È‡‰ ÔÈ· ‡ˆÓ˘ ¯ÚÙ‰ ÁÎÂÏ ÆÌ„Â˜‰ „È·ÚÓ‰ Ï˘ ¯Â˘È‡ — ÛÒÂ ËÈ¯Ù ‰È‰ ‰ÏÈÁ˙· ±¥±
ËÈ¯Ù‰ ¯ÒÂ‰ ¨‰„Â·ÚÏ ÌÈ˙ÈÓÚ‰Â ÈÁÎÂ‰ „È·ÚÓ‰ Ï˘ ¯Â˘È‡‰ ÔÈ·Ï Ì„Â˜‰ „È·ÚÓ‰ Ï˘

ÆFeldman, "Normative Failures", supra note 4 ∫Â‡¯ ¨‰Ê ¯ÚÙ· ÔÂÈ„Ï Æ‰Ï˜Ò‰Ó
˙Ï˜Ò© Ì¯Â‚Ï ‰Ó‡˙‰–È‡ ·˜Ú ‰Ï˜Ò‰Ó ¯ÒÂ‰ ¢ÛÂ˘ÁÏ ‰ÓÎÒ‰‰ ¯ÒÂÁ Ï˘ ‰ÚÙ˘‰‰¢ Ì¯Â‚ ±¥≤

Æ˙È„ÂÁÈÈÎ Ú„ÈÓ ÛÂ˘ÁÏ ·Â¯ÈÒ‰ ˙ÚÙ˘‰ ˙‡ Â‡¯ ÌÈÙ˙˙˘Ó‰ ÈÎ ‰ÓÂ„ Æ®‡ÙÏ‡
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˙ÂÈÏ‡ÈˆËÂÙ ˙ÂÏ·‚Ó ®‚©

˙ÚÙ˘‰· ·¯Ú˙‰Ï ÌÈÈÂ˘Ú‰ ÌÈÈ¯˘Ù‡‰ ÌÈÓ¯Â‚‰ ÏÎ ˙‡ „„Â·Ï È˙ÈÒÈ ‰Ê ¯˜ÁÓ·
¨˙‡Ê ÌÚ ÆÚ„ÈÓ· ÏÂÙÈË‰ ˙Ï‡˘Ï ÌÈÙ˙˙˘Ó‰ Ï˘ Ì˙ÂÒÁÈÈ˙‰ ÏÚ ˙ÈÈÂÒÈ‰ ‰ÈˆÏÂÙÈÓ‰

Æ˙ÈÈÂÒÈ‰ ‰ÈˆÏÂÙÈÓ‰ ˙ÚÙ˘‰ ˙‡ ÂÈË˜‰ ÈÎ ÔÎ˙ÈÈ˘ ˙Â„Á‡ ˙ÂÏ·‚Ó ˙ÂÓÈÈ˜
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