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Appeals Committee — The Interdisciplinary Center
Before: Dr. Hillel Sommer — Chairman
Prof. Orit Tykocinski
Ms. Danielle Cutler Elmalam
Appeal against the Decision of the Disciplinary Officer
Adv. Shelly Malka given on June 9 2015
in the Disciplinary File 5/2015
In the matter of Student A
On Behalf of

The Appellant: ~ Ms. Nizan Zigdon, Mr. Or Karabaki

On Behalf of
The Complainant: Ms. Orly Shaked

Decision

The Hearing before the Disciplinary Officer and His Decision

1. The Appellant student was convicted by the Disciplinary Office of cheating on an exam, of
offenses under section 2(a), (disobeying instructions of the Center's Authorities, teachers or
employees), 2c (cheating on an exam including having forbidden material, 2(e) (an act of fraud),
2(f) (infracting directives relating to an exam) and seemingly due to typos she was convicted of
offenses under clauses 2(m) and 2(s) of the Disciplinary Regulations.

2. From the factual perspective, the Appellant was accused and convicted due to the fact that during
a closed book exam material relevant to the exam and belonging to the Appellant was found in
the bathroom next to the exam room. Furthermore, there is no dispute that the Appellant went to
the bathroom during the exam.

3. The Disciplinary Officer noted that "when incriminating material is found during a closed book
exam, material indisputably belonging to the Student, the burden of explaining the matter is on
her. The burden of proof that the material was not hidden by her and/or by anyone on her behalf
lies on her shoulders. The main question requiring a ruling in this matter is how the Student's
material made it to the restroom adjacent to the exam room? This question was posed to the
Student with the hope that she would provide an acceptable explanation." The Officer reviewed
the versions presented by the Appellant and determined that "her explanations in my opinion are
unreasonable and some are unfounded and illogical

4. The Disciplinary Officer also rejected the argument that in a case like this a decision cannot be
made based solely on circumstantial evidence only, since there is no direct evidence that the
Student brought the material into the bathroom. The Officer noted "that this argument is a
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common argument and for good reason, since a significant amount of the cases of cheating occurs
in the bathroom which is natural due to privacy in the bathroom stalls, the lack of supervision and
the low risk of getting caught. In any case clause 2(c) of the regulations states that cheating on
exams includes having forbidden material during the exam and it does not matter whether the
material was used or not".

5. The

Disciplinary Officer imposed the following punishment:

a. Suspension from studies for one semester.

b. Conditional suspension for one year.

c. Disqualification of the course.

6. The

appeal of the Appellant relates to the mere conviction.

The Scope of Intervention of the Appeals Committee

7. As stated in many decisions of the Appeals Committee in the past:

a.

As a rule, the Appeals Committee must demonstrate restraint in its intervention in the
Disciplinary Officer's decisions. This mainly stems from the fact that the Disciplinary Officer
is "in charge of disciplinary matters" (clause 1 of the Disciplinary Regulations) and he has the
communal authority to determine and enforce disciplinary policy at the Interdisciplinary
Center. As the individual "in charge of disciplinary matters" the Disciplinary Officer is
directly exposed to the facts of each case (and in regard to this matter he has the authority to
interrogate the accused students and witnesses at the hearing), to trends and complaints in
regard to the disciplinary field at the Interdisciplinary Center and to requests of enforcing
discipline (for instance from the Student Union). Therefore it is the role of the Disciplinary
Officer to fortify and enforce disciplinary patterns in accordance with the disciplinary policy
of the Interdisciplinary Center, which he believes should be promoted in the framework of
his role. Thus, if it is the goal of the Interdisciplinary Center, as a small scale social, humane
and educational community, to promote certain behavioral values, it is the role of the
Disciplinary Officer to enforce them and we cannot destroy his role as the individual in
charge of discipline by exchanging his discretion with our discretion. This is logically
obvious and apparent from the fact that the Appeals Committee is not the superior
administrator in charge of discipline and from its authority to intervene only in reference to a
small number of decisions of the Disciplinary Officers, i.e. those cases in which the decision
of actual suspension from the Interdisciplinary Center has been determined and then, only if
the student has chosen to appeal.

Nonetheless, there is no doubt that within the quasi-judicial role of the Disciplinary Officer
when deciding with reference to the rights of the student it is his duty to act fairly and justly
(without prejudice, without arbitrariness, while strictly adhering to natural justice, acting
reasonably and in accordance with the authority vested in him). Furthermore, due to the
wider composition of the Appeal Committee and its referring only to the punishment of
actual suspension which is especially severe, the Committee will remain open to discussion
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as much as possible while taking into consideration the individual circumstances of the
student appealing and delicately balancing this with the goals and image of the
Interdisciplinary Center, the goal of the disciplinary hearing at the Interdisciplinary Center
and the communal status of the Disciplinary Officer as the authority directly entrusted with
disciplinary matters.

c.  We should also note that based on the rulings embedded not only in Israeli law, rare are the
cases in which the appellate intervenes in factual findings that were fully determined by the
first instance who heard the witnesses. Intervention concerning the credibility of witnesses or
concerning the determination of other facts is done only in exceptional cases.

The Hearing before the Appeals Committee

8.

10.

11.

12.

The Appellant made claims against the decision of the Disciplinary Officer in which he stated that
the Appellant had "creative explanations for the manner in which... her material... found its way
to the bathroom." and she argued that he focused on the possible version in which someone
framed her. However also the way in which the Appellant presented the matter, she noted
throughout the entire hearing (before the Disciplinary Officer) that "she does not remember" what
she did with the summaries that were found in the bathroom stall and what the Officer perceived
as creative explanations — were no more than "assumptions" (paragraph 1.2 of the statement of

appeal).

In the appeal the Appellant focused on one factual assumption in which the summaries were
thrown into the wastebasket after the exam. Thus we will recall the undisputable facts: The exam
began at 16:00 and it was supposed to continue until 18:30. The Appellant went to the restroom at
17:38 and stayed there a short while. The summaries were found at about 18:00 in the restroom.
The Appellant claimed that she completed the exam at "about 18:00" but there is no record
concerning the completion of the exam of each student.

This possibility, which was raised only during the appeal as a simple theoretical assumption and
not as a factual version based on her firm memory, is not suffice to challenge the significant
circumstantial evidence against the Appellant. First of all if the Appellant was in the bathroom at
about 17:40, the probability that she returned to the bathroom so soon afterwards, as the combing
of the bathroom was already done at about 18:00 when the pages were found, is slim. Second, this
order of events raises the question of where were the pages during the exam. If they were on the
Appellant's body, it obviously constitutes an offense. And if they were in her satchel, why did she
need to hurry to the restroom to throw out pages that lay undisturbed in her satchel?

The material found in the bathroom was presented to us. We believe that the said material
supports the version whereby the student had forbidden material and is not material that was used
to prepare for the exam. The material was written densely to save space, which is characteristic of
the writing on cheat sheets and not on material used for studying. The material was also folded
several times, which also supports the assertion that the material that was hidden in a pocket.

In light of the aforesaid we believe that the Appellant Student did not provide a reasonable
alternative version which lifts the burden of proof regarding the material found in the restroom
and we did not find any fault in the Disciplinary Officers conviction under these circumstances.
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The punishment of suspension imposed on the Student is indeed severe punishment but the
offense of which she was convicted is also severe. The Interdisciplinary Center educates towards
achievement and excellence, but these must be acquired honestly and with integrity. Having
forbidden material in a closed book exam undermines the foundations of the academic tests
method, and using them in the bathroom constitutes exploitation of the faith rightfully given to
the students during the exam. Punishment of suspension for someone caught committing this
offense is appropriate punishment.

Several Important Issues in this Hearing

14.

15.

16.

17.

Though the main appeal of the Appellant was rejected we believe it is important to relate to
several important issues concerning certain claims raised about the hearing in this case.

First, in our decision we decided not to use the document "summation of the meeting between the
Student and the Complainant dated March 10, 2015, at all, for which the Appellant's
representative raised several arguments. The representatives were correct in their principle
argument that the Disciplinary Officer should not relate to a document as evidence if the Student
did not have an opportunity to relate to whether before or during the hearing. If the Complainant
wishes to use the document she must properly present it and allow the Student to respond to it.

Second, the Appellant made a claim about the fact that the notification about the disciplinary
process was given to the Appellant only three weeks after the exam and she claimed that this is a
type of delay which harms the process. It is obvious that it would be appropriate to clarify to the
accused Student at the earliest time possible that there is a disciplinary process underway.
Nonetheless, in this case we must remember that the process of locating the student took time (the
handwriting on the material found in the bathroom needed to be matched with the handwriting on
the exam) and unfortunately during exams the disciplinary system is overloaded.

Third, we believe that the Student did not need to be convicted of all of the offenses of which she
was convicted. Under the circumstances of this case the Disciplinary Officer should have
convicted the Student of only one offense, which is cheating on an exam due to having forbidden
material under clause 3(c) of the Disciplinary Regulations. When there is only one act, there is no
need to convict the accused of offenses of disobeying directives, or an act of fraud. The
conviction of the Student is thus only the offense under this clause.

Decision

18.

19.

Consequently, we are rejecting the appeal, subject to the aforementioned concerning the
cancellation of the convictions under those clauses other than 2(c).

The Appellant is entitled to choose whether her conviction will be valid for the first or second
semester of the 2015-2016 academic year.

Given Today, December 6, 2015.

Prof. Orit Tykocinski Dr. Hillel Sommer, Chairman Ms. Danielle Cotler Almalam
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