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S"effective compliance and ethics program"n®13107 5w nxs 7w X, law"

37w b 21
U.S. Sentencing Guidelines Manual Ch. 8 (November 2002) availabiexwat 22
http://www.ussc.gov/2004guid/tabconchapt8.htm (27.5.2005)
Commission's Ad Hoc Advisory Group on thebw n”17 mapya X3 %X 011w 23
;2003 120PIN2 773 0ANPY waIw ,Organizational Sentencing Guidelines
2°%73pon By ma1na ppmav ,Sarbanes-Oxley Act 2002 w nppn mapya
PIYTNIN202 MIRAD NPRI2WM NPTIARN NN BN WX QXNNRT OPTARDT
Adelphiat Enron, WorldCom, Tyco Internationalnni1? ,n1Rp Inx
.Communications
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980Rw N1POn ,M27 19YT XD 9K NPRAT 0D PIYDD 101 003NIT DY now ani 24
"The 7012 VP 1°7 NOPLPEXR NI W By TP I3 10w M
Organizational Guidelines provide strong incentives for organizations to
establish compliance programs. Although effective programs do not guarantee
immunity from prosecution, the existence of a qualifying compliance program
may influence a prosecutor's decision to prosecute. However, few organizations
receive full credit for compliance programs. For example, in 1997, one
organization was sentenced for criminal conduct despite having an 'effective
program to prevent and detect violations of law." In 2001, no organization
received a reduction in its culpability score for having an effective compliance
program." Tania Brief & Terrell McSweeny "Corporate Criminal Liability" Afh.
The” :Xam Ny°va 729 7 7Iyp 7315 ,NXT oy LCrim. L. Rev.(2003) 337, 361
extremely small number of organizations that received credit at sentencing for
effective compliance programs and self-reporting, based on Commission data
files, is potentially misleading because it seriously understates the value of an
effective compliance program... An effective compliance program enables
organizations to detect violations at an earlier stage than might otherwise occur,
and it may thus give them the opportunity to self-report and qualify for lenient
treatment under government policieR&port of the Ad Hoc Advisory Group on the
Organizational Sentencing Guidelind®ctober 2003) 27, available at http://
www.ussc.gov/corp/advgrprpt/advgrprpt.htm (15.4.2005) (hereinaReport of
JAdvisory Group
Diana E. Murphy "The Federal Sentencing Guidelines for Organization®™A 25
%7 .Decade of Promoting Compliance and Ethics'l@&va L. Rev(2002) 697, 715
Patricia J. Harned "A Word from the President: Ethics and Compliance +t®ne
World or Two?" 2(11)Ethics Today Onling(July 2004) available at http://
www.ethics.org/today/et_v2n110704.html#pres (27.5.2005): "In fact, you can't
ask why it's important to comply with law and regulation without entering into a
discussion about ethics... Drawing a line between ethical behavior and
.compliance, in reality, isn't all that easy to do"
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"Experience suggests that good ethics programs and good
compliance programs are interdependent; each is incomplete
without the other. A good compliance program must emphasize

values and moral responsibility, because this increases the
program'’s effectiveness among employees. A good ethics program
must help employees to know and obey the law if it is to have

any relevance to the company in its actual environment.”
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RN NPRAIT MO DY ATIPRIIW IV AD20P R PN APy N1RaIT 11972
79°yD MAMYNR’ 72°77791 26,702 upaRa N°10IN” Y PR 1771 DR N
27, P139R D120 O1T°PAY NPI0WNT OIwP2 PIATRA SW 0°7°037 TIwnaTRw Sw
DX 71310 072 ATRYY QW7 0HIITVOT DX NIPYAY 1Y TRy 1wn nRn
T0° ,0°3139R2 NIPLPOR N1PIN YOROAD 11°0°37 NAAWT TNED DR ,TIAT PR
,1999 NIV ¥aP3 WX 72X DPNAIN A9RI N1INN PIKR? PN 10 B
o 1w 8°°577977 @°Y2IN° NUNaTTNIZOR Pw C1oanT 99Te0 vaInn bv oina
ox O°2pP°wan PPN M2°0PER N3N Sw INYRLIA AnPa 2wnnT? v 03, NNl
w32 5pi? ox vawnTna Sw v wn phno pa KDY 7720 Ta1 Ayean 5901 wone
WX 97O YAINT W PN 2003 Nawn 0312 2A.(YwaIn 125 7RaAnaw RS
01,70 OX ,AwYRY 22,901 nwman TME2 MK YT AINKRT 7Y DR U

http://lwww.ussc.gov/PRESS/rel0404.htm (9.4.200%7 26
.Report of Advisory Groupsupranote 24, at p. 55187 27
27 LI RI1ND WHRTR YITA (01 1207 WY 190,505 24 77y MRRD Jwnta 28
LNWERN N1NIATY w13 79p2
nPIRA Sw IM2IYNR By nMpea 777y N°RTRI ATYNM AYRANT nwn b om awea 29
TNIPTI IR, NPRABT TTNWOAN PYY 1AW 71ana By Mnang bw inubnna vnann
W LS DR LNRT M@YS 187 OX 03 ,0°P2R7 DIYDD DBy w1 DRI TIPPY
John S. Baker, Jr. "Reforming Corporatioms 1>>1y% X1 ppinni »apb 9%
through Threats of Federal Prosecution"@&nell L. Rev.(2004) 310, 319-320:
"But how is it legitimate for the guidelines to tell corporations, before there is
any indication of wrongdoing on their part, that they will be punished more
severely if they do not adopt a corporate 'integrity’ program? The organizational
guidelines, however, allow for increased punishment for failing to take ‘good
citizen' actions — actions that the government does not require of individuals and
that are not clearly defined"
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"...I note the potential impact of the federal organizational
sentencing guidelines on any business organization. Any rational
person attempting in good faith to meet an organizational

Christine :7°%9001%2 ,5wn% ,IR7 .N1AR NI13°TR2 03 PPORY 11 WD 72m DY 30
Parker & Olivia Conolly "Is There a Duty to Implement a Corporate Compliance
77037 71 MRA LSystem in Australian Law?" 3Bustralian Bus. L. Re\2002) 275
013 DRIW°2 0»PR CbEwnT TVwna O3 1 7210 PPOAY N1 °3 17207 NR MbdyaY
A PIB 19 X
"[Tlhe U.S. Department of Justice, the Department of Health and Hunxan 31
Services, the Environmental Protection Agency, the Securities and Exchange
Commission, and the Occupational Safety and Health Administration have issued
guidelines and standards relevant to organizational compliance effeegdrt of
JAdvisory Groupsupranote 24, at p. 48
In re Caremark International Inc. Derivative Litigatip698 A.2d 959 (Del: 37 32
(Caremarkj»1y 1979 Ch. 1996)
Jbid, at p. 972187 33
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governance responsibility would be bound to take into account
this development and the enhanced penalties and the opportunities
for reduced sanctions that it offers."
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"[Tlhe term 'code of ethics' means written standards that are
reasonably designed to deter wrongdoing and to promote:

(1) Honest and ethical conduct, including the ethical handling of
actual or apparent conflicts of interest between personal and
professional relationships;

(2) Full, fair, accurate, timely, and understandable disclosure in
reports and documents that a registrant files with, or submits to,
the [SEC] and in other public communications made by the
registrant;

(3) Compliance with applicable governmental laws, rules and
regulations;

(4) The prompt internal reporting of violations of the code to an
appropriate person or persons identified in the code; and

(5) Accountability for adherence to the code."

"code of® "compliance programs*11°37 nNX 7awn W PPN O3 ,Awyn?
5w 79717 nwa? P Py 7nw Y 7R0” Nwean 1w DX 10% 071 72 v, ethics”
019mRn% X P92 IRNIW 0°7277 1112 PN IPPNR NYRLT

"This description of the necessary elements of a code of ethics
differs from prior regulatory standards for compliance codes in

several key respects. As the name of the new code implies, the
SEC standards call for an ethics oriented code, not just one aimed
at achieving law compliance. Indeed, law compliance is treated as
a subset of the broader body of ethical behavior that should be
required under codes of ethics. Law compliance is apparently not

Harned,supranote 25: "But in light of Sarbanes-Oxley and other regulataty 38
efforts, we are now observing more and more organizations merging their ethics
and compliance functions. It's harder to say that one can exist wholly apart from
.the othet
.17 CFR 228, 229 and 24%x1 39
.Report of Advisory Groysupranote 24, at p. 401X7 40
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even the most important type of ethical conduct to be promoted
by these codes, being addressed only third in the list of types of
misconduct or unethical behavior a code must address and
combat."
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conflicts of interest; corporate opportunitiésp xan ooxwI? NOA»NT 12 N1°?

confidentiality; protection and proper use of company assets; compliance with

laws, rules and regulations (including insider trading laws); encouraging the

sreporting of any illegal or unethical behavior
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"Listed Companies Manual" available at http://www.nyse.com/lcnsh 41
1078416930909.html?enable=section&snumber=3&ssnumber=303A.00

.(31.5.2005)
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"This type of regular monitoring of code compliance should help
to ensure that a company develops a culture promoting ethical
conduct at the top. If carried out diligently by fellow executives,
these accountability promoting actions will help to ensure that no
top executive feels completely confident that his or her violation
or disregard of ethics code requirements will simply go undetected
or ignored. Rather, in such an environment, top executives will
expect ongoing compliance pressures and accountability demands

nwNTn nenppn anan JReport of Advisory Groupsupranote 24, at p. 4017 85

MIpNa 03 M2 PTY AR PINA DY MDA 1R WRD NP MYY TIwRiTORYIIn

"While they are presently limited to certaib*y® 19poaw *95 ,SECHT v nwnn

key executives of publicly traded concerns, the SEC's standards regarding codes of

ethics seem likely to be a signal of more ethics-based compliance program

requirements in future government standards. Compliance programs that are aimed

at ensuring only compliance with legal requirements may increasingly be viewed
.as partial measureslibid, ibid
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as the norm, leading to a healthy degree of attention to the ethical
implications of contemplated actions."
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Ethics Resource Centesupranote 1, at p. 33: "Corporate ethics officergn 88
often express concern that their employees struggle to recognize ethical dilemmas
when they arise in the workplace. For this reason, we recommend that your code
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"Thus, | am of the view that a director's obligation includes a duty
to attempt in good faith to assure that a corporate information and
reporting system, which the board concludes is adequate, exists,
and that failure to do so under some circumstances may, in theory
at least, render a director liable for losses caused by non-
compliance with applicable legal standards."
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127 DWW NS 1210 VOPY2 ,32 1T Y ,Caremark]riy 98
Parker & Conolly,supranote 30, at pp. 275-276: "The United Statewn? ,187 99
decision in Caremark recognised that United States directors generally do have a
duty to ensure a corporate information and reporting system is in place to monitor
compliance. In Australia, after the AWA appeal and CLERP reforms to duties of

197



7OUNN 2 DPOYY LOYN WO NON ,)9UPI11 MY

1005nx TP NYPLA? N°2°LPEX N°131N NTPR°Y 1557 15YD oA o*pRa NI NN
101 x> R P?0D2 712 Yw otpn Caremarkna®i 7% 7050 11 M2

"Citing Caremark, the Fourth Circuit recently ruled in
Dellastatious v. Williams that directors can avoid liability in
shareholder derivative suits by showing a good faith attempt to
create 'an adequate corporate information-gathering and reporting
system.' The Sixth Circuit held in McCall v. Scott, another
derivative suit in the Caremark line, that directors can breach their
fiduciary duty if they intentionally or recklessly disregard 'red
flags' that should alert them to fraudulent practices within the
organization. According to the court in McCall, even
‘unconsidered inaction can be the basis for director liability
because... ordinary business decisions... can significantly injure
the corporation and make it subject to criminal sanctions.' It has
thus become critical for corporate directors to make sure that their
organization has implemented effective programs for ‘legal and
regulatory compliance.™

delegation and the business judgment rule, directors arguably have a basic duty to
monitor both business performance and compliance with law and corporate
Brief & :121 Report of Advisory Groupupranote 24, at p. 323 X7 .policy”
McSweeny, supra note 24: "Furthermore, corporate directors who knowingly
institute ineffective compliance programs can be held personally liable for
.corporate miscondutt
5w T A1 A0 TIWRATRYIIP ITRYR WK N 7397 5Y NP2 npvp DR Oy 100
Warwick, supra note 70, at p. 1459: "So what message does:tk® ;11217
Caremark decision send to corporate directors and shareholders? At least initially,
this landmark decision seems to require corporate boards to implement, or
maintain, adequate reporting systems designed to identify illegal activity within
the corporation or risk facing personal liability if the illegal activities result in
losses for the corporation and its shareholders. However, as Chancellor Allen
noted in the Caremark decision, only an 'utter failure to attempt to assure a
reasonable information and reporting system exists' is ground for liability
stemming from a breach of the duty to monitor. This suggests that any good faith
effort on the part of the board will satisfy this standard, and only where sustained
violations have gone undetected or unnoticed without action by the board to
remedy the monitoring process will liability be placed upon the board"
.Murphy, supranote 25, at p. 7141%1 101
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