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 $#$(72 '( )$*"!$5" -"*/ 92 !"-2*!/ !"%"$8% ,!$%( ."' :"*2( /'.' +6"%," -"*/
 ,-"*/ !(#, )$'5"% "$/ )/$'+ ,$6/' -$58/ )#4 --"*2/( )$2$"82 )$'$,8 /+-(/
 #"#, /$/ ,!$($'( 11.)"!8(/–$6("2' 45(2/–!$, '( !"%(#5 !#1+, ,3#"0/ !&$2,
 ,!$+$,# 12.-"*/ !#682' !'5"% /%$. /'$,8 /+-(/ #&6, /%$.( !$'7'7 !"'$+5 $7 '7'
 "71( /'. 4#5," ,3#+/–!"#$$% '( /$0'"6#' )$2$.!2 )%$.( )$'$,8 /+-(/ $#$(72
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 9$+-#-2 !"&$*$ $'.#($/ #",$0' /#$72' &$6.! +$0/ ",( /#-2 ,$,8 /,8% !*. /$$(#5
 ,/1  /#-2,  .!$5"!$(  /&"6.,  !>#,*  !#682,  4-(/  8"%$-".,(  $.,  (!"58"%  !"$"71")
 #",$0' "+$0/ )/ $7 "$'/%2" &$6.!/ &6% 3#+–!"#$$% !"(# /%+4 ,3(2/, ", 9"&% &"+(
 #",$0' /#72 #(. /'"&6 -""$( !(# /8#- #*. /#-2, .<$-(!, ("2$( .'' 3#+–!"#$$%
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 /%+,"! ($6/' /1#&1/ #(. /0",- /%6#.!/ <." — /%+4 /!'+"/ .-""$(/ !(#' 92.%
 /'.  $(–$("'!  97(  -"*/  '+  /#,+  -""$(/  !(#  $7  — 1345(2/–!$,'  9$$%+,  !$6"0$$

 )!'"*!2 .$0"/' )6 ,)$2$.!2/ )$#-2, ,45(2/–!$,' #(5.' )$'"7$ )"!8(/–$6("2  11
 )'". !"'$,8 !"+-(/ #&6, 9%$. #(. !"$'7'7" !"$!#,* !"$"'$+5 3#+–!"#$$% $%$& '(
 ). ,'(2' .3#+–#$$% )$,(*%/ )$#$(72/ !2$(#' !'5"%/ !$45(2 !"87 /#".7' !"4"+
 92 /1 9$. ,&$6.!, !"$"71 "$!"*"-'' -$5%$ #(. &$6.!7 $/('7 /,$82 &6".$ !",.–!$,
 ($  )"*(+&,-  !./  1795/93 ."+  ""(/  ./1  #&8;/  '+  3#+–!"#$$%  $%$&  !.  '$7/'  $".#/

.(1997) 433 (5).% &"5 ,#/0& '1 +"0# ',* &.#%
 3#+–!"#$$%  $%$&  '(  )!'"*!'  +6"%,  ,'(2'  ,37  .)"$7  /#$/%  /%$.  "1  !$8$8,  /%*,/  12
 /5"6' /$6"'%./ !. /*"& "%$. 45(2/–!$, .,'-–$#4%-' ". :",$-' <#40/' !"+0/ '+
 )6  #"-*'  $".#(  #2".  .'.  ,/'$,8  /+-(/,  9.7  #,"&2  9$.(  4"(5/  #,8//  !"+02.,
 )"'() 5"! ".# .()$#-2/ 9$, $!"/2 '&,/ )$$- $7 ,-&0, ,9$$02 ."/( <.) /'. )$#-2
 )"'( )$%$& ,+"0# &(2(2 %")&3( )&3")&$ -'",* /&3&43 '1 (*.$& )1&'+ 4709/03 (."!
 <$-(! )8#5' /,"*/ !'.(, 61 ("/, 9'/' 9"$&/ !. ".# ,!.1 !2"+' .(2004) 223 .'

.!$5"!$( /&"6.' )$#,* !',- 3#"0'
 .)$&&0/ !278/, /%"#*.' /!*&% ,!$6"0$$ /+$,!7 /, #$7/' /(-,/ )+ &*$ ,"1 /+$,!  13
 ,)8#"5  )#4)  +"0#  /""&$  )")$.  5/.+#*(/  '1  "/.#  1980/05 (."!  $1"*2)  ."!  ".#
 #."!$( $57 ,'5#"+2/ $-"*/ ,02/ '(," ,45(2/–!$, !4'*/, )$-"2$% #&+/, .(15.6.2006
 '( )!'"*!, (3#"0/ #&+/ -"$& #!$'") 3#"0/ !'.( $,6' $4%""'# #!"% /1 #2.2 ,9'/'

.)$,*#% )$5-$/, /$$%-–$""! '( #",$0' /#$72 '+ 3#+–!"#$$% $%$&
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 )$+0"2/  )$(&*  /+-(/  $#$(72,  !"("&6  !"%"#*./  )$%(/  ,/'.  !"$(#5'  #,+2
–:"*,  /%"(.#'  "*!"5(  )$#$(72  '(  .",$$,  #,"&2(  9$,  ,)$#-,'  !"(&*  #",$0'
 /4"(5/ /&,"+, :"+% "1 /*$#52 -'* .!"$2"-2 !"$'.#($ !"#$0$, #,"&2( 9$," :#.'
 /' "&,.( !"%2.%/ !"%#-'" '26/–!"5"-' )$5$'*! ."02' !(-,2 !$.-%,/ !7#+2/(
 )*"!$5 .$/ !4'", /26"& 14.#7, !&+" *"&2 /.0"!7 /--*%( !$-"*/ /2#"5#/ !",-+,
 !. )/ )6 )$'+2 /'. )$*"!$5 16.!",$$*!/ !"&"+!7 #",$0' !"+0"2/ 15,'8–!"&"+! '(

17.)/$,6' 3#+/–!"#$$% $%$& '( )!'"*! !'.(
 18,3#+–!"#$$%,  /-$-*/  '(  !"$8$8,/  !"#42/  '.  #"1*'  )$(-,2  "%.  "1  /2$(#,

 !"#*!/ !#,6/' -"*/ .$/ /'( !#!"7/ !'"6( !$!-$-* /2#"5# /'*/ /&+""/ *"& !",-+,  14
 ,2005–/"8(!/ ,(/-$-* $%"-$!) '.#($, 9"// -"(, )$%$$%+/ $&"6$%" !"$1"7$#/ )"020'"
 /4$'( $+02. -$1*/' )$-%, '( )!'"7$ !#7$% /&$2, /202"0 /1 -"* !#682, .830 *"8

.'26–!"5"-," !"%2.% !"%#-, 4#5," ,9"// $-"(, )$'$+5/ )$5"6,
 &&2 !26"& ,)$#*. /+-(/ $#0"2 '( 9""622 !"."(! '( <#02' )$&"20 /$!"#$5( /+-(/  15

.)$"82 !"$%2 &6. '( "!."(! !. <-(2/
 ".#  ,#7,  !2#"5#  !",-+,  )$$5$'*!  /+-(/  $-$5.,  )$("+  )$-%,/(  ("2$(/  !$$6"8'  16
6.12.2006  -(2(2  online  6.*-  ")$-%,/  '(  '!"%#-  <-"+'  9"#!5  &"+"  96&  )#  )6  
 –!&"+! '( /!($7# 8$8,, )$&2"+/ )$'"-$(/ '+ .med.walla.co.il/?w=/111/1019561  
 "!"%"(  !"."(!  ("'(  :9$8  '+  '8  !"&"+!  ("'("  ##"5(  9"#(  ".#  !2$"82  '8  
www.themarker.com/tmc/article.jhtml?ElementId=/  18.12.2006  TheMarker online

.ibo/repositories/stories/m1_2000/shp20061218_1.xml&layer=market&log=true
 )$#0"2  :$5/'  )$-%,/  '+  #"8.'  !'-"(  3#+–!"#$$%'  !"(#/  $7  9$$0'  9!$%  /1  #(-/,  17
 ".0"/( ,!"%2.% !"%#-' )$,"#- )$5$'*! )$""/2 /'. )$#0"2 97( ,()$#'0-#48) )$%?,"2
 !$1* !*!"5 3#+ !"#$$% !"(#" #.5 9#$+" 962 8&/ ".# .#7, !2#"5# !#682, )$-%,/ $&$2

.28.11.2006 online 4#"(, ")$%,"2 )$#0"2 :$5/' )$-%,/ '+ #"8.' !'-"( :/(&*
 ((*/  !.  /'+2  !".%/  $"'$6/  $''7  !"2&,  /%6/,  )$'$,8  )$+$-(2  '(  3#"0,  /#7//  18
 #"*2! 97( ,.'2 $"'$6 #*.' )6 /+-(// '( /!"$.&7 #"*2!, "'(7$$ /'. )$+$-(2(
 )6 ,"#'" — )$-582 )%$. 3#+/–!"#$$% $%$&( (!'"7$") <8"% +&$2 3$#02 )1$2 '( *'0"2
 ,!$#,/–!"0#.  '(  )$$'#&5/  3#+/–!"#$$%  $%$&  ,+"&$7  .+$-(2'  — -58'  )$'"7$  )%$.
 ,3#+/–!"#$$% '( )#"*2! 3$'/, !",#+!/2 )$+%2% ,'.#($ '( 3#+/–!"#$$% $%$& )6–"27
 $%"%6%2 3#& )$'+"5/ )$+$-(2( .$/ 372 !+2!(2/ /%"2./ .!".%/ $"'$6, )$-5!82"
 (-"(/ $2#"6 $&$, ".) )&$, /$/$ -# ). #!"$, !",7#"2 !"+-(/ #*2!' )$'6"82 "$/$ -"(/
 !"$#"4&%2, 3#"0/ #,&, -58 /'$42 "1 /%"2. )'". .)$,$!72 3#+/–!"#$$% $%$&( +&$2/ '7
 9"(.# 4,22 !$2&% /%$. )$,7#"2 )$4-$"#5 '( #"*2!/ !'"7$ 97( ,3#+/–!"#$$% $%$& '(
 -$5%2' )!"'+ #(. ,)20+ 3#+/–!"#$$% $%$&,( !'+"!/ )0+ #"*2!2 #!"$ /'- /2$(27
 )$'"7$ )$+$-(2/ 9$. +"&2 !$'.$""$#4 /'.( "1 9$. 37 )"(2 .37,–/2 '( 9$$%+ /%$.
 !"%+' !#2$$!2 /%$. "1 /2$(# ./'. )$%$& '( )!'"*! '+ -$5%2/ )+ )/$8*$, #!""'
 !"#+"(2/ !"#42' ).!/, $4%#/"- 95"., 3#+/–#$$% !#&6/, !17#!2 .'. ,"1 /'.( '+
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 )$#$(72, #,"&$( /($#&/ !. -"*/ *!5, )$&2"+/ )$%%82/ $%(' <#0' 9"(.#/ ,'(,"
 "%$. -"*/ +"&2 9$,/' '7"% "1 3#&, -# .+$-(2/ '( *""# !#42' /'$,8 /+-(/ '(
 !"5!!(/ !"71" !"-$%+2/ "!"#&8, !"&"+! -$5%2" <"6 ",( /#-2 '7 '+ '"*' #"2.
 -&0,  "#$+/(  $57  .-"*,  "3#+–#$$%" !#&6/,  )$$17#2/  )$.%!/  !($#&7  ,"/+$,!  ".
 8$4#7 ,$(–$("'! '( /#$72 ,)"$7 ##"(/ $-"*/ ,02/ $5–'+ ,/#".7' ,)$%"( )$&2"'2
–!"#$$% -"* $5–'+ !"#"8. !"'"+5 ,(*$/' !"'"7$ 8","4"., /$$8$4#7" 9"#4.$!' $"%$2

 /+$,! !"71 !"%-2/ !"#&8, !"&"+! '( /-5%/ 3#&–'+ !"(+%/ !"'"+5 9/ 97( ,3#+
 '( #8*–!'"*! ". #!$–!'"*! +"%2' $&7 19.(<$-(! !">'2 9/ 9$.") #7"2/ &6%7 /($#&"
 $".#/ 92 ,!$-8+/ !".&""/ '+ 3#"0 .'' "&$,7$" --"*2/ !%""7 !. "'78$ #(. ,-"*/
 ,/'$,8 /+-(/ '( -$5. !"%$$5.2 9%$. #(. !"$"#(-!/ 9!". '7 -"*/ 3"!2 !"*&'

."1 /#&6/ '+ !"%"+/ !"$"#(-!/ -# -"*/ $#&6 3"! '. 4"'-' $".# $7 #$/,/'"
–!"#$$% -"*, )$2$$-/ /%6// $%"%6%2 ,$!"/2/ 95/ '. /-$&,/ '( (6&/ !#,+/ $&$–'+
 $&$–'+ -"*/ !"($#& '+ #,6!/' "8$% #(. )$21$ '( 9"/ 8"$6' !"%"$8% )!(#, "85!$ 3#+
 !"&"+! 9!". '7 9"$&/ !#6822 ".0"$ 97–"27 .!$!#6(–.' /#"0, /+-(/ !"$%7"! ,"0$+

.3(2/, 4#"5$ &"+( $57 ,9/, -"8+$ 3#+–!"#$$% -"*( $".#/ 92 /1 9$.( !"#&8,
 /2#"5#' /""!2 )6 ,$0% ,!"2$$-/ !"#&6// '( /$".# !$45(2 !"%(#5' !"0'2/ &0'
 )$$%"#-+ )$""- )6 +$0% $%(/ ,'(, .'$+' "%$"0( #.!2/–$""- #".' .("%, !$!-$-*

 ,)$21$/ !2"+' +&$2, !"!$*%2 )$',"8/ )$+$-(2 '+ /%6/ ,"%$$/& ,3#+/–!"#$$% $%$& '(
 '( !"$#"4&%2, $%"(.# 9"$& .!"'$,8 !"+-(/' )$$%$$5"./ )$$,$4%6"- )$$"-$'2 )6 $'"."
 Sharon Hannes, Comparisons Among :#*. )"-2, )$,!"7/ &*. )$$@- 3#+/–!"#$$% $%$&
 .Firms: (When) Do They Justify Mandatory Disclosure? 29 J. CORP. L. 699 (2004)
 372 !#1"6" ,3#+–!"#$$% $%$& '( )$$#-$+/ /%6// $.("27 )$48$'%./ !. /."# #(. /+&'
 Zohar Goshen & Gideon Parchomovsky, The Essential  :".#  ,$".#/  $"'$6/  <-$/  !.
 #4(2/ !#2/ +"&2 #,8/' .Role of Securities Regulation, 55 DUKE L.J. (forthcoming)
 +&$2/ $,6' #!"$ ,*# /'"+5 (5"* -$5%2' -$%+$ #(. #4(2, 3#+–!"#$$% $%$& '( /5"7/
 3#+/–!"#$$% $%$& !. :2.' !"#,*' !"#(5./ 9!2 !"+02., #+02') !"'6' "$'+ /$/$(
 (!$#,/–!"0#.,  !"#,*/  $-"*  :"2$.'  +6"%,  )$$-/  ,02'  /2"&,  ,!"#*.  !"%$&2  '(
 Merritt B. Fox, Retaining Mandatory Securities  :".#  ,!"$,4$2–!!  !".0"!'  '$,"!
 Disclosure: Why Issuer Choice is Not Investor Empowerment, 85 VA. L. REV. 1335
 ".# 3#+–!"#$$% $%$& '( !"$#"4&%2' !"$4#".$!/" !"$#$52./ !"-&0// )"7$8' .(1999)
 )$&/". /$,!"7 "'$.7 "1 /2$(# (#5' 9$. ,)"-2 '72 .6 ("/ '$+' ,Cross & Prentice
 )$',"8 )$'$,8/ )$+$-(2/( )$$"-$'/ "'$.7 ". ,3#+/–!"#$$% $%$&,( /$$57/ ,$7#2 !.
 9"$+#  !.  6$0/'  ."/  !"(+'  /8%2  "1  /2$(#(  '7  .--"*2/  !",#+!/  !.  )$-$&02  )/2
 ,3#+–!"#$$%  $%$&'  !&*.2  /$#".$!7  ()$$,$4$%6"-/  )$$"-$'/")  +&$2/  '(  /$$#42$8./

."3#+–!"#$$%" *%"2/ '( !$!4$( !"%(#5 !#(5.2/
 ,,$,.–'! !4$8#,$%". ,)$-8+ #-*2' 9"72) 53—51 -4."#" 7.0 )".&&1 &1&' 8"#6 <8"$  19
 /'7'7" 45(2 $#-*2' 9"72/) 76 )&0"8/+ -/&)*" 7.0 )".&&1 &1&' #$2! <8"$ ;(1973

.(2002 ,2"+,
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 /%6// #&6' *#7/, !"'5"% 9'"7 .' #(. ,!"'$,8 !"+-(/ '( )$%"( )$6"8 9$, /%*,/'
 $&$–'+ !"'/"%2/ !"'$,8 !"+-(/ '( &*"$2/ 9&2+2 !. #$,8% .3#+–!"#$$% $%$& '(
 '$*/' (/$0""$4"2/) /+$%A// +"&2 /.#%" ,!"$#(5./ !"'$,8/ !"+-(// ''( 9$,2 )$#*.
 )$#16% )$$8%%$5 )$#$(72 !26"& — !"#*. !"'$,8 !"+-(/ '+ 3#+/–!"#$$% $%$& !.
 !"$%7"!' $".#/ 9*,2, 9"&% 97–"27 20.#!"$ /('* — (!"$05". ". )$$&$!+ )$1"* 9"67)
–!"'&* '( 9"7$8' <"57, +$-(2' /+",- /."(!, !"%$$5.!2 #(. ,,"* !26"& ,/+-(/
 !.  #$./'  /$/!  !$17#2/  "%!%""7  9"$&/  3#".  '7'  .,$$*/  '(  )"'(!–$.  ".  9"+#$5
 '72 ./#&6// <-$/ $,6' +$#7/' *#7/, .'" ,"3#+–#$$%" !#&6/' )$$4%""'#/ )$'"-$(/

./, +$#7$ --"*2/( ,4"2" ,!"$%$&2 !+#7/ .$/ /1 9$$%+, /+#7// ,)"-2
 "'+( !"$%7&+ !"$("- !",#' ,'.#($, )$$-/ $45(2/ ,02/ #."!$ 9"(.#/ -#5,
 60$$2 #(. ,$.-$#2./ 9$&, )$%(/ 3(2, "(,"6( !"%"#-+, 9"&$ $%(/ -#5/ ./-$85,
 4#5$ $($'(/ -#5/ .3#+/–!"#$$% $%$& )+ #!"$, /-$2+2/" !7("22/ !"&&"2!// !.
 ,!$!-$-* /2#"5#' +0"2/ /""!2/ !." $'.#($/ 9$&, )$$%(#5 )$$"%$(' "%$!"+0/ !.
–!"#$$% $%$& '( /5"7/ ,$7#2, /%& /%$. "1 /2$(# $7 9$$0' $".# .)78$ $+$,#/ -#5/"
–!"#$$% $%$&' !$$0'2 -$5%2/ !. #"45' )$.(# )%$. )$+$-(2/( 37, ,"%$$/& — 3#+/
 !. 6$0/' ."/ !"(+' /8%2 "1 /2$(#( '7 ./1 ,$7#2' !"$#(5./ !"-&0/," — 3#+/
 #,&, 9"$+#/ !. 97") 21/+-(// $21$ 9$,' )$+$-(2/ 9$, +&$2/ '( /$$#42$8./ 9"$+#
 !#(5.2/  ,3#+–!"#$$%  $%$&'  !&*.2  /$#".$!7  22()$+$-(2  '(  )$$,$4$%6"-  )$$"-$'

."3#+–!"#$$%" *%"2/ '( !$!4$( !"%(#5

 (derivatives) )$#16% .+",- )"78, &$!+, 87% '( /#$72 ". /($7#' )78/ ."/ $&$!+ /1"*  20
–87% ."$'+ 32!82 )78//( )$"82/ 8$8,/–87% '( "$""(, /$"'! )!.0"!( )$278/ )/
 +,42 '( 9$5$'*/ #+( 9"67) #+( ,(/$%2 ". /.",! 9"67) $(22 87% !"$/' '"7$ 8$8,/

.(!"$%2 !0",- '( &&2 9"67) &&2 ". (:"*
 '( !$(5"*/ !"'/%!/, !",#+!/ -$&02/ -"( '(77 /'7'7, !#7"2 +&$2 '( /$$#42$8.  21
 #!"$ /,"4 /#"0, -"( $'(7 9-!' +&B$ #"4'"6#/( !".&" '7 9$.( 6$$8' <"57, ,)$-""(
 N. GREGORY MANKIW, PRINCIPLES OF ECONOMICS :".# .-"(/ !"*"7 '( $"-'/ 9"#!5/2

.479–484 (3rd ed., 2004)
 !"$'%"$0#)  bounded rationality–/  ".  —  )&./  '(  !$8$8,/  !$,$4$%6"-/  /',62/  22
 8#5,  37'  !"&"/  /71  #(.  ,9"2$$8  4#,#/  $&$–'+  !"#58,  /%"(.#'  /#71%  —  (/2"8*  
 ,)%$/ )&.–$%, $7 /%,"!/ !&2"+ /2"8*/ !"$'%"$0#/ 8$8,, .1978 !%(, /'7'7' ',"%
 .!',6"2 /%$/ ,"0- 921, +&$2 *%+5'" &,+' ,4"'-' )!'"7$ /'.77" ,)&.–$%, ,!"4(5,
 $-'* +&$2 328–'+ .'. ,$#(5./ +&$2/ '7 328–'+ !$(+% /%$. !$5"8/ /4'*//( .0"$
 .#!"$, ,"(*/ +&$2/ "%$/ /4'*// 3#"0' '-(%( +&$2/( *#7/ 9$. ,97 '+ #!$ .&,',
 Gregory La Blanc :".# ,9"// -"(, )$+$-(2' )$$%$$5". #(. )$$,$4$%6"- )$'(7' +6"%,
 & Jeffrey J. Rachlinski, In Praise of Investor Irrationality, in THE LAW AND ECONOMICS

 /.'  ;OF IRRATIONAL BEHAVIOR 542 (Francesco Parisi & Vernon L. Smith eds., 2005)
 $%$&, $"'$6/ '+ (Behavioral Finance) !"$6"'"7$85 !"$#".$! '( !"+5(/" ,"51"$–92#85

.(2006) 3 (2)6 9&'&,*) "3#+ !"#$$%
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!/51& !"#$%!& '!(& :# 6$3

!"#$%!& '!() "*$+–$!!,"" -/$(.&& !/)!$ .1

 .6("2/  ("#$5  !.  /(-2  37,"  ,"3#+–#$$%"'  !"%"(  !"#&6/  /27  ''"7  $'.#($/  9$&/
 )"(2  &*"$2,  /,"(*  "1  /#&6/  .3#+–!"#$$%  -"*'  1  <$+8,  /$"02  !$17#2/  /#&6//
 /,"*/ )6 )$2$.!2/ )$#-2," 23,#",$0' /+0/ !+, <$-(! )8#5' /,"*/ /%"1$% /%22(
 !""/2  3(2!2/  $"'$6/  !7#+2"  <$-(!  )8#5'  /,"*/  24.3(2!2"  $!5"-!  $"'$6  )$$-'
 !#682, !"58"% !"$6"8 !"2$$- ,"%#71/ #,7( $57 3. ,3#+/–!"#$$% $%$& '( /,$'/ !.
 !&#5%  /#&6/  :=2.2  9$&/  !"58"%  !"$6"8  9!".2  -'*  $,6'(  ."/  9$$%+2/  ./'.  )$%$&
 3#+–!"#$$%  -"*,  !"#&8"2  !"$6"8/  92  -'*(  )"(2  95"&–.0"$  /1  #,&  ."3#+–#$$%"'
 $'".  9!$%  ,&*.  &02  .*%"2  "!".'  !"#&6/  /27  !"2$$-  &*.  -"*,(  .0"$  37"  ,"20+
 ,#*. &02 3. ,-"*, )$%"&$%/ )$.("%/ '( !"%"(/ !"$'7!/ *7"%' /&#5// !. -$&0/'
 ,$*#/'2 9(#5/ !. "+$!#$( $".# "%!4$(' #(. ,!"#$/,–$." '",#8 #0""$/' )$'"'+

.3#+–!"#$$% -"* !#682, "3#+–#$$%" *%"2/ '( !"%"(/ !"$"+2(2/ 9$, !"%*,// !.
 ,3#+/–!"#$$% $%$& '( /,$'/ 3#"0' "3#+–#$$%" *%"2/ !"%(#5, &-2!! "1 /2$(#
 3",8 "%$/ "&,' /1 9$$%+ ,&$$2 /.#%( $57 .)$&*"$2/ $"'$6/ $''7 !'*/ 3#"0' ,"%$$/&
 "3#+–#$$%"  *%"2/  !"%(#5  !26"&  ,!"$6"8/  #.(,  9"$&/  !.  .)$$(-  /'+2"  #!"$,
 #*8, /$0'"5$%2 '+ #"8$./ $''7 3#"0' ". )$%5 +&$2, #*8 '+ #"8$./ $''7 3#"0'
 *!5% 37$5'" ,#(5.–$. )"'7–.', #"45 ,!.1 )+ ."1 /2$(#, /02% .' ,3#+–!"#$$%,
 $%$&, !"&-2!/ 3"! ,$'.#($/ 9$&, "3#+–#$$%" *%"2' "%!$%( !"%"(/ !"#&6// #".$!,

.!"$6"8/ 9""62' /#0-, 8*$$!% 3#&/ 3(2/," ,3#+–!"#$$%
 /'$*!2 "3#+–#$$%" *%"2' $'.#($/ 9$&, !"#&6// $",$# !+5"! ,'$+' 12#%( $57
 !.$#-2 $7 9$$0% .*%"2' !"%"( !"$"8*$$!/ /27 4-"% #(. ,"20+ 3#+–!"#$$% -"*, #,7
 /#&6//( 37, #$7/ --"*2/ )6 $7 /'"+ 3#+–!"#$$% -"*, *%"2/ '( !"58"% !"#&6/ $!(
 /.# .' ,/'. !"#&6/' )$%"-$!/ !#682,( 37 '+ ."5. #+40/' 9!$% ./2"65 !$8$8,/

.!$8$8,/ /#&6// !. $".#7 #$/,/' 9"7%' --"*2/
 '"/$%' 9"$($# !',- 3#"0' $#"4'"6#/ #&8/, '542 3#+–!"#$$% -"*' * -#5 ,37
 $7#"0' $7 +,"- )6 ."/ 25,"/8#"," *%"2/ '( !$,",$8/ /#&6/' #,+2" ,'.#($, /8#",

.3#+–!"#$$% -"*' 15 '8  23
–'"(!/  ,()$$&$$2"  )$$!5"-!  !"*""&)  3#+  !"#$$%  !"%-!  ;3#+–!"#$$%  -"*'  36  '8  ".#  24

.2037 !"- ,1970
 (.)45 '8 ."45 <$+8 $5' 9"$(# /',$-( 3#+ !"#$$%' /8#","7 "/8#"," #$&62 -"*' 1 '8  25
 9!$%( #0"./ #( !.2 9"$(#, .'. 3#+–!"#$$%' /8#", '/%$ .'" )&. *!5$ .'" $7 +,"-
 )$$-!/' )$7$#0( )$$'2#"5/ )$.%!' 8*$$!2 (,)45 '8 "'$." ,"!"(#/ )+ !"0+$$!/ #*.'
 '82 9"-$!) 3#+ !"#$$% -"*' 6 '8 ".# ./8#", '"/$%' 9"$($# ',-! $/('7 /#,*( !%2–'+



61#*.0!9'!/!#',5.2'(1$%

20

4+5%/&',4'6!75-1'89%3

 1  <$+8,(  /#&6/,  )$'"'7  )%$.(  3#+–!"#$$%  !",#'"  )+2(2  3#+–!"#$$%  ,*  -#5
 $7  !".#'  9!$%  ."!"5!"(2  !"+-(/'  -"*,  /!#&6/7  /#"68  9#-  '(  !"&$*$  !",#'"
–.' /0",- !''"7 "3#+–#$$%" !#&6/ $7 #,!82 97( ,/'6%/ '+ )"!8/ ,# "1 /#&6/,
 #*", --"*2/ /%22 #(. ,-"*' 1 <$+8,( "3#+–#$$%" !#&6/' #,+2 )$#-2 '( /#"#,
 #2". --"*2/ ,/(+2' .(/#"68 9#- '( !"&$*$) )$#-2 '( /&$*$" !*. /0",- )$6&/'
 )'". ,-"*' 1 <$+8 '( /#&6/' #,+2 )$58"% 3#+–!"#$$% )$2$$- 9$$%+/ 3#"0' $7 "%'
 3#+–!"#$$% '( )$"/$1' #(., /$*%/ '( :2( >'" 9(#5/ 9+2' <("* "%$." )!"8 ."/

26.!$8$8,/ /#&6//2 "-2* #(. /'.
–#$$%" 6("2' !"2"!8 !"#&6/ '( 9$",$#2 !+,"%/ !7",8!/ !2$$!82 .' 37, )'".
 3#"0'  "3#+–!"#$$%" '(  !$%4#5  /#&6/  )6  !2$$-(  #,!82  .3#+–!"#$$%  -"*,  "3#+
 <$+8' /$%5/ $&$–'+ "3#+–!"#$$%" '( /#&6// !. ,$*#2 (,)54 <$+8 .!$2#!/ !#,+
 /#&6/,  )$'"'7  )%$.(  3#+–!"#$$%  !",#'"  ."/  3#+–#$$%  ,/#=,+/  3#"0'(  37  ,52
 ,"( 27."!"%2.%, !"5!"(2 !"+-(/ -"* $5' /#"68 9#- '( !"&$*$ !",#'" 1 <$+8,(
 "%"0#–!"+$,( #8"* '+ "%' #(,' &,'2 #,& 4+27 /("+ /%$.( ,/2"!8 !58"!, #,"&2
 ,3(2/,  /.#%(  $57  .!$2#!/  !#,+  3#"0'  !"*5'  ,1  <$+8,(  /#&6//2  --"*2/  '(
 !#71%/ /#&6// '+ !%+(%/ !$2#! '( !$'$'5/ /#=,+/ !'"*! 9$, !"&$*.–$. )6 /#0"%
–,02 ."3#+–#$$%"' /%"( /#&6/ '+ !%+(%/ ,/1 #(-/, !$*#1. /+$,! !'$+ 9$,' 9.7

28.!$45(2 !".&" #8"*" !"#!"8 !"4'*/ 9$212 /1 )$#,&
 !"(#(  )$58"%  )$-"*  ,"20+  3#+–!"#$$%  -"*,  !"2$$-/  !"#&6//  9""62  '+  <8"%
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 )$+$-(2/  '(  )-"*$#  ,#"717  61.)$+$-(2/  #",$0  '(  !"'$,8  !"+-(/,  )$-8"+  3#+
 /2"'6/  /2"0+/  !",$(*/  <"#$0,  ,)$+$-(2  )/  /,(  !$'7'7/  !"'$+5/2  )$'$,8/
 $%$& '( )!#$0$ !. /'$*!7'2 "-$&0/( )/ ,!"'$,8 !"+-(/ *"5$4, -(2/ !%$*,2
 '( $5". !.("% /%$. /+0// $7 #"#, #(.7 <-"! /%(2 )$',-2 )$#,&/ .3#+/–!"#$$%
.)$$* !"7$." )$#"62 !",#! 9$$%+' /+0/ ". !$%7#0 /+0/ /""/2 .'. ,!$'7'7 /+-(/

2!$0), 2!06" — !#6!$1#& '!(& :) 6$3

"&+6%& &8/0"/ "*$+–$!!," "+ .1

 #*82'" 3#+–!"#$$% !-5%/' +6"%, !"$#"4'"6# !"($#& /'$42/ /5$-2 !$'#&5 /-$-*

.14 '2+, ,12 ("/ '$+' ,/&3&43 9$$%+  60
 $7 ,,6.–!#2., ,"+,"-, ,)$'("#$, $1"*2/ 45(2/–!$, $&$–'+ /02". "1 /+& $7 /.#%  61
 )"8#5  !,$$*2  /%$.  !$%7#0  !$5"!$(  /&"6.'  )$(&*  )$#,*  !',-  )('  #",$0'  /$$%5
 )&3")&$  -'",*  ("%2-  0"#&.-  3"*  "/  '1  !)"'  113/03 ()–$  $1"*2)  %"2+  ".#  .<$-(!
 ($6&2 "%$. 45(2/–!$, ,!.1 )+ .(2005) 73 '85 ,263 (5)/' $1"*2 )$%$& ,+"0# 9&)".&$(
 !$-8+ !$%7"!2 -'* ,9$$%+/ $5' ,)$!$+' !"$/' /$"(+ !$5"!$( /&"6., !>#,* $7 -$582
 $%$& '( )!"(#5!/ !. #$&8/' $".#/ 92 !.177" ,)$#,*/ '( /'$,8 !$8%%$5 /+-(/'

.<$-(! )8#5' 3#"0/ !",#' ,/#-2/ '+ 3#+–!"#$$%
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 -"*, "3#+–#$$%" *%"2' !$.-$#2./ /#&6// ./%( )$($(2 #!"$ $%5' 3#&' /.0$ )/,
 ($%(2/ -"(, #!$/ 9$, -8"+/) 1934 !%(2 -"*," ($%"(.#/ -"(, -8"+/) 1933 !%(2
 -&0,  /#$+/(  $57  62.!%("$2"  /20+'  /%5C2  ,/#$/,–.'  ,!',#"82  ,&".2  /,*#  /%$/
 3#+–!"#$$%  -"*,  /'$,-2/  /#&6//2  /%"(  D*8"%  ,!",.'1"+  9$&–-85,  !"$*  !45"(/
 '( /$".# !"%(#5' $".# /.#(/ #"-2 /""/2 "%$. /"/%- $.-$#2./ 9$&/ ,37$5' 63."%'(

.$"0# 9$& (",$6' /!728. ". '.#($, 9$&/
 !. )$&2"*/ )$21$ )+ !"&&"2!/, ,# 9"$8$% ($ )$$.-$#2./ 45(2/–$!,' ,!.1 )+
 $.-$#2./ 9"// -"( ,'7/ !"'77 ./1 9"$8$%2 )'+!/' 9$." ,,*#/ #",$0/ '( "$!"%"78*
 !"&&"2!/' #(-, /*%2/ 9$&/–-85 64.)$#*./ 9"// $-"( '7 '+ "!"'$1%," "5-$/, '$5+2
 investment)  "/+-(/  /1"*"  $"4$,/  !.  8%  '+  /'+/  #(.  65,&""*-  9$&–-85  ."/  "1
 $'#&5/ 9"$'+/ 45(2/–!$, ."3#+–#$$%" !#&6/, !"5"'*/ !*. !. /""/2/ ,(contract
 !$'7!' !"+&"2 3"!2" !$!#$0$ 3#&, "/+-(/ /1"*" *%"2' /$".#/ !"%(#5/ !. +,-
 )$21$ +"%2' 9"0#/ ,.8$6 &*2 ,/$/ 45(2/–!$, '( "$%$+ &6%' &2+( '"-$(/ ./-$-*/
 ;3#+/–!"#$$% $%$&2 -"2*' )/' "#$!$ #(. ,!"$%2–!"$"2& !"'$,8 /+-(/ !"$%,! #"0$'2
 #&6' /#".7' 8%7%/ )$&&0 $%( 9$, $-8+ )78/ '7 .'( #$/,/' 9"0#/ ,.8$6 3&$.2"

.3#+/–!"#$$% $%$& '( )!'"*!' '$,"2 97. "/+-(/ /1"*" *%"2' !$'"'$2/ !"%(#5/
 )$5%+  9$+-#-2  $87%  /!"'+,,  /-$1*/  #(.  ,$""./  !#,*,  #,"&  9"&$%(  /#-2,
 9$+-#-2/2  -'*  /&,$+  $""./  !#,*  .)$1"5!  $8&#5  "(2$(  ),"#(  ,/&$#"'5  !%$&2,
 (7"#' .8&#5/2 )$%4- )$-'* ("7#' /+0/, ,*#/ #",$0' )6 /!%5 3. ,/20+ !"*"7,

.51 ("/ '$+' ,1933 !%(2 -"*, *%"2/ '( /.'2/ /#&6// !. ".#  62
.14 '85 ,39 ("/ '$+' ,!",.'1"+ 9$$%+  63

 !"#,*  3,200–7  NASDAQ–/  !8#",,  #*82'  !"2"(#  "$/  31.12.2005  )"$'  9"7%  64
 )$#$""*2  /'.  )$#$&.  )$#582  .#'"&  9"$'$#4  3.8–7  '(  $5#02  -"(  $""(  !"'+,
NYSE:  New York Stock Exchange –)  -#"$–"$%  !8#",  $,6'  )$%"!%/  !2"+'

 -"( $""( !"'+, !"#,* 2,600–7 #*82' /, !"2"(# "$/ 31.12.2005 )"$' 9"7% #(. ,(NYX  
 '7, -#"$–"$% !8#",, "2(#% 2006 #."#,5" #."%$ 3'/2, .#'"& 9"$'$#4 22–7 '( $5#02
 NASDAQ–/  !"&".–'+  )$%"!%/  '7  .#'"&  &#.$'$2  69–7  '(  $""(,  !"-8+  +0"22  )"$
 !$.-$#2./ !"(#' "(6"/( 2005 !%(' )$$!%(/ !"*"&/ 3"!2 )$*"-' -#"$–"$% !8#","
 $5#02/ -"(/ 3#+ ,/.""(/ )(' .2006 8#2, "28#"5( — K–10–/ !"*"& — 3#+–!"#$$%'
 !"#,* ''"7 "%$. #582/) ,$,.–'!, 3#+–!"#$$%' /8#",, #*82' !"2"(#/ !"#,*/ 568 '(
 &#.$'$2 508–7, 2005 !%( <"8, )7!8/ (&,', '8–!"&"+! ". /#2/' ,"*–!"#6. "-$5%/(
 3"!2 )$*"-' /'. )$%"!% ./1 )"782 +,#2 #!"$ /""$/ !*. !$'."& /#,* '( -"(/ $""(" ,*"(
 /8#",/  #!.,  )8#"5  #(.  ,"2005  !%(,  !"$.8#",/  !"#,*/  '(  -"(/  3#+"  -"0  '$  
 #"1*2 ,,$,.–'!, /8#",/ /28#5( )$%"!%2 .www.tase.co.il — ,$,.–'!, 3#+ !"#$$%'  
 !%(, )7!8/ (&+"2–!"#0- !""'2" ,"*–!"#6. ,)$#$2/" !"$%2 ''"7 #(.) $5#02/ #*82/
 #"1*2/2  ($'(7  /""$/  )$#$2/,"  !"$%2,  !"-8+/  #"1*2"  ,*"(  &#.$'$2  740–7,  2005

.$5#02/
.(&""*- 9$$%+ :9'/'" '$+') SEC v. W.J. Howey Co., 328 U.S. 293 (1946)  65



31

!"#$%!&'(!)*'+,$--$!!.+'/$)0&*'%)123'(1!- 4+5%/&',4'6!75-1'89%3

 ,!"#$( /1"*, $""./ !#,* '( !"*.–/#,* )+ #(-!/' !"#(5./ /%!$% 8&#5/2 -'*
 /5$4-' ,/+$4%' )$#"(-/ )$%$$%+/ '7, '54! !"*./–/#,*/ $7 )78"$ "!#682, #(.
 -'* ("7#' +0"/ $'.$0%4"5/ (7"#' 66.8&#5, "-'* !"#$5 '( /#$72' #,& '( "5"8,"
 !. $""./ !#,* /#$,+/ )"'(!/ #*.' .*4( !&$*$ #",+, &$*. #$*2' /#"2!, 8&#5/2
 !"%4- !"-'* "%- )$(7"#/ )$$%(" )$+,#. 9$,2 +$#72/ ,"#/ .+$-(2' /-'*, !"'+,/
 !"'+,/ $%228 !. .#&6 /&$#5/ .' )$+$-(2/ '( !"%"(/ !"-'*/ 9$, #(.7 ,8&#5,

./#,*/ $#58, -# .'. ,"20+ 8&#5, ."02' #(5. /$/ .' )$+$-(2/ '(
 '( /5"-!' '* ."/ $7 ,"#' ", +,-% #(. ,$'%"$05"./ !"#$(/ /1"* !#682, ,97–"27
 (full and complete possession) "/.'2 /4$'(" $""./ '( !"*./–/#,*' /%!$% ,)$%( #(+
 /%!$% .' /-'*/ '( )$(&*/ )$'+,' .8&#5/ !"#$5 '( -""$('" /5$4-' ,/+$4%' +6"%,
 .'  !"-'*/  $(7"#'  .!"*./–/#,*/  !278/  .''  /-'*/  !#0"!  !.  "20+,  -""('  !"71
 ''7 '( !"#$72/ $*""#2 $8*$/ -'*' .'. ,.-""& )/'( /-'*/ $#0"!' /#$($ /-$1 /!$$/
 )'"77 ),"# .#&/–!"#$5 '( -""$(" /+$4% )+ #,& $0*" #,& /$/ .' )$(7"#/ ,"#' .!"#$5/
 !.  $""./  !#,*  /-$5%/  "'$.(  )6  9,"2  .)$*""#'  /$$5$0  3"!2  8&#5,  )-'*  !.  "(7#
 ,'+"5, /2("$( !$-8+/ /2=78' .$'5/' /2"& /.0"! !',-!2 /!$$/ ,)$+$-(2' /$!"$%2
 "/$%2" *%"2/ 97( ,3#+/–!"#$$% $%$& '( )!'"*!' +6"%, -58 /$/ .' /1 /#-2,( .'.

.$.-$#2./ 9$&, "3#+/–#$$%" !#&6/, !"(#"52 +$5"2
 !"$'#&5  !".7#+  $!(  "+,-  ,$'#&5/  9"$'+/  45(2/–!$,'  9$$%+/  +$6/(  $%5'
 '"/$% /1"* <"#$0, 9$+-#-2 '( /4"(5 /($7# !#.!2 !$!&,"+/ !782/ $7 #!"$ !"7"2%
 ,/4'*// !. 35/ $'#&5/ 9"$'+/ 45(2/–!$, .9$+-#-2/ '( )$2&"-/ )$'+,/ $&$–'+
 *%"2/  !"+2(27  ,"/+-(/  /1"*"  "$&*$  )$""/2  !"#$(/  /1"*"  /($7#/  /1"*  $7  +,-"
 '0. )$(#&%/ )"($#/ $7$'/ "2$"- .'( 9""$72 .1933 !%(2 -"*, "3#+–#$$%" !#&6/,
 !"+02., ,*#/ #",$0' /$$%5/ 921, <$-(! +0"/ .'" !$.-$#2./ 3#+/–!"#$$% !"(#
 45(2/–!$, 67.1933 !%(2 -"*/ !".#"/ '+ $""./ !#,* /#,+ ,$'#&5/ #."&/ $!"#$(
 !. .#"-" ,"3#+–#$$%" *%"2/ '( /($26" /,*# !"%(#5' ."5. <$42 $'#&5/ 9"$'+/
 /-8+ ,/1"*7 — -"*, "3#+–#$$%" '( /#&6//2 -'* /""/2/ — "/+-(/ /1"*" 6("2/
 )$*""#, !"71' /$$5$0 3"!2 !5!"(2 /+-(/, "587 !. )/, +$-(2 )&.( !$%7"! ".
 /'+2 /1 9$." ,)$$($'( )$&&0 '( ". /+-(// $21$ '( )!'"+52 $&+', 95"., )$+,"%/
 ".  !"$'2#"5  !"&"+!,  !"%6"+2  !5!"(2/  /21"$,  +$-(2/  '(  "$!"$"71  ).  &$#"2  ".

68.)1$2/ $87%, $/('7 !$%$$%- !"71,

 !"-'*/ $(7"#2 85% '+"5, 3. ,!"*./–/#,*/ )+ #(-!/' .' !"#(5. /%!$% +$-(2'  66
.295 '2+, ,)( ".# .!"#$(/ /1"*, )6 "#(-!/

 Securities Act of 1933, 15 U.S.C.S. §77e (1933); Securities Act of 1933, 15  :".#  67
 $%5' 3#+–!"#$$% !#$72 '( $*#1./ #"($2, /.0"!/ $7 )$+,"-/ ,U.S.C.S. §771 (1933)
 /$"%2/ /.0"!' /2"&, ,/($7#/ '"4$, .$/ !$.-$#2./ 3#+/–!"#$$% !"(# '0. 9$&7 )"($#
 /!(+%  /($7#/  $7  *7"/  ).  ,3#+–!"#$$%,  /$+4/  '(  /#-2,  3#+–!"#$$%  -"*'  35 '8,

.<$-(!, /$/( /+42 4#5 '+ 32!8/,
.299 '2+, ,65 ("/ '$+' ,&""*- 9$$%+  68
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 :)$,$7#2 /("'(' "-'*' 6"/% #(. — ($""./ 9*,2 :9'/') /1 ($26 9*,2 !"+02.,
 +$6/ — $($'( &0 '( ". )1$/ '( )$02.22 /.0"!7 ;!5!"(2 /+-(/2 ;)$*""#' /$$5$0
 "$'. &"20 #(. )$2! /($7# /1"*, #,"&2 9$. $""./ '( /#-2, $7 /%-82' 45(2/–!$,
 ,3#+–#$$% /""/2/ /+-(/ /1"*, .'. ,#&/–!"#$5 '( -""$(" /+$4% )(' !"#$( /1"*
 /#-2, )$2$$-!2 /#&6// !"&"8$ '7 .1933 !%(2 -"*/ !".#"/' ).!/, )"($# ,$$*2/
 $&$–'+  !'/"%2/  "!5!"(2  /+-(/  !5"-",  )5872  "+$-(/  !"-'*/  $(7"#  :$""./
 /$"'!  /%$.  "1  /%-82  .)$21$/  '(  )!'"+52  )$$&$!+  )$*""#'  /$$5$0  3"!2  ,)$21$/
 9!2, ". (7"#' 9$+-#-2, !"$"71/ !#,+/, ,!$-8+/ /21"$/ !. <"4+' #*,%( *"%$2,

.!"#$( /1"*, /#"(- /#,* )+ #(-!/' .' !$4#".$!/ !"#(5./

 '!() "*$+–$!!," "% -!""9& &$(.&& '!)" !//#& '0)1 '!) 40!& .2
-!"#$%!& &6!43) 2/%!!& '/!4,/ !#6!$1#&

 45(2/–$!,(  +$#72/  9*,2'  &""*-  9$&–-85,  /+,-%(  /#&6//  /75/%  )$%(/  )+
 /2=78  '+  "'"*$  )$$'#&5/  3#+/–!"#$$%  $-"*  ).  /+#7/  )('  ",  "(2!(/  )$$'#&5/
 !#&6/'  $&+',/  9*,27  /1  9*,2,  ("2$(/  '(  !"$,$4-#4./  <.–'+  69.$/('7  !$-8+
 /21"$' +$-(27 8%7%/ &0 .!".&"", /+$65/ ."/" ,$!"+2(2 )65 ", )$$- ,"3#+–#$$%"
 !278  !.  &,+$&,  #$&6$  45(2/–!$,  ).  (*%'  !",#  )$2+5  /(-!$  !2$"82  !$'7'7
 '+  !".&"",  32!8/'  '7"$  .'  37$5'"  ,3#+–#$$%,  /+-(/7  ,#"+2  /$/  /,(  /+-(//
 &0, )6 9,"27 !$!"+2(2 !".&"", /+$65/ .3#+/–!"#$$% $-"* *"72 !"-%+"2/ !"%6//
 !"(#"52 )$$"%2/ /+-(/ $#$(72 /27 )$2$$- ,97 '+ #!$ .!"-8+/ $%%7!2" )$21$/ '(
 3#+–#$$%  )/,  /."#  #",$0/  #(.  ,!"$%2  !26"&  ,$.-$#2./  9$&,  "3#+–#$$%" !#&6/,
 /1 9$. /'. /+-(/ $#$(72' 8*$, $7 /2"& !.1 *7"%' ./'$2/ '( !$2"$2"$/ !"+2(2,
 "/+-(// /1"*" !#&6/ $5' .' ". 3#+–#$$%, #,"&2 ). (&*2 )+5 '7, 9"*,' $".#/ 92
 )$(2(2 9/,( !"6$#* !"$0."4$8 .$0"/') !$5$058/ /+-(// !$$0."4$8 !. !%*",/
 9$&/ :2$. ,/'.(, !"4+2–.' !"$"4,*!/ #*.' 70.(&*"$2" 6$#* 3#"0' "/$%2" *%"2,

 ,".# .$""./ 9*,2' $5"'* 9*,27 "9"// 9"7$8" 9*,2 !. "02$. )$&*. )$$!%$&2 45(2–$!,  69
.Silver Hills Country Club v. Sobieski, 361 P.2d 906, 908–909 (1961) :'(2'

 #582' <"57, — 3#+ !"#$$% !""/2 9%$. ,.'- $#4%.- !"$%2 $7 /+,- 3#+ !"#$$% !"(#"  70
www.isa.gov.il/Default.  8.7.2003  7.0  )".&&1  )"$.  .)*  —  9&+"4.3"  )"$'%  ")$.%!
 ,'-–$#4%- ). /'.(, !"(#/ !.$'2 /%& /1 /#-2, .aspx?Site=MAIN&ID=8,175,839
 /2$&- !"71 9"67) !"2$"82 !"$"71 !"%-2/ !"$%2 "$#,*' +$0/'" /#,*7 &6.!/' 4$'*/(
 ,3#+–!"#$$%  -"*,  9+2(27  3#+–!"#$$%  /(+2'  -$5%2  ()$5&+"2  )$.%!,  $"%$2  ("7#'
 #(5. /$/ .' ,/',6"/ !"$%2/ '( 9!"#$,+ $7 9$$0' ,"(* .<$-(! )"8#5, 37$5' ,$"*2"
 !"71  ".  )$*""#,  !"5!!(/  !"71  9/$'+,'  "%-/  .'  !"$%2/"  ,!*.  /$%22  #!"$,  -$1*/'
 9$$%+/ !",$8%, .$#"-2/ /+-(// )"78' #,+2 -"#$5 !+, /#,*/ $87% !#!$, !"5!!(/
 /$$5$0 ($ ). -58 ,!"$%2/ !#$72 '( !$#-$+/ /#42' ,' )$(, $7 !"(#/ !.$'2 /4$'*/
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 /+-(/ $#$(72, /+-(/ ). (&*2 )+5 '7, 9"*,' !,#82/ ,"1/ /5-(// !. $.-$#2./
.3#+–#$$%, /+-(/ /""/2 97. ,!"$%2 !26"& ,)$',"-2

 45(2/–!$, !4'*/' 8*$$' ($ !",# )$%( 3(2, $.-$#2./ 9$&, ##(( '",',/ !.
 9.72"  ,$'.#($/  45(2'  )6  /#&*  "1  !"#$/,–$.  71.!+."3  9$&–-85,  $'#&5/  9"$'+/
 $.#–!%"2!  9/(  !",$8%  !"#$$02  !+."3  9$&–-85  !"&,"+  ./1  9$$%+  4"#$5,  !",$(*/
 /5$4+, !"$%2–$$"2& /+-(/ $1"* "#72% ,#"717 ,&""*- 9$$%+, .&""*- 9$$%+,( /'. '(
 /5$4+,  !"#$&,  !"$"71  "#72%  ,/.#%(  $57  ,!+."3  9$$%+,  "'$."  ,9$+-#-2  !#$72  '(
 United Housing Foundation  )(,  #",$0/  !'+"!'  &$6.!  ,!+."3  9$$%+,  .!"$%2  '(
 )$0$#2!, !"71' !%2–'+ .-#"$–"$%, "$4$8 5".–"-" )(, )$$&$–,*# )$#"62 )1$2 )$-/
 .''  '+5$(  37  "$2$-2  $&$–'+  &$6.!/  ,0"+  ,-#"$–"$%  !%$&2  /+$0/(  )$%"(  )$$587
 /&$2/–!"2., )$&2"+/ )$,("!' -# #(".! )1$2, !"#$&/ !#7(/( 37" ,*""# !#42
 #(. ,(Riverbay) $$,#,$# )(, !$5"!$( /&"6. )$-/ #"2./ &$6.!/ ./%$&2/ /+,-(
 ,)1$7 /&-5! $$,#,$# '( !"*.–/#,* .$4$8 5".–"- /%,$$ )/$'+( 9$+-#-2/ !. /(7#

.)1$2/ '( $(.# 9',-7" -""(27
 $'.$0%4"5 #$$& :)1$2, #"$&–!"&$*$ $(7"# )+ #(-!/' !$&"*$$ 3#& /#*, $$,#,$#
 &*., #&*' $.71 !"$/' !%2–'+ ,/&$*$' $25 #$*2, ,$$,#,$# '( !"$%2 18 ("7#' (#&%
 !"$%2 72 !($7# $&$–'+ /(+$! )$#&* 4 !, /#$& '( 72"/($7#" ,37 .)1$2/ !"#$&2
 9(7"#' #(5.' /$/ /'. !"$%2 '( &$*$/ 9&"+$$ .$1,800 '( ''"7 #$*2, $$,#,$# '(
 !"$%2/ '+, '+ #8.% :!$&"*$$ /#"0, /'. !"$%2 ",0"+ 37$5' .$4$8 5".–"-, #$$& !"$/'
 -#" 3. #",+' !"$%2/ "'7$ #$$&/ !"2 '( /#-2," ,9&,+(' ". #*.' "$!"$%2 !. #$,+/'
 .$,/' $',2 ,!$''7/ /58., &*. '"- 9!$% "/#$&" '7' ,/+,0/ !"$"71 !%$*,2 .6"1/–9,'
 5".–"- !. ,"1+' 9$$%"+2 /$/( #$$& .)$-$1*2 /#$&/ $'+,( !"$%2/ !"27 !. 9",(*,
 ./'$*!7'2 "%-% 9/ ",( #$*2, "$!"$%2 !. /#1*, ("7#' $$,#,$#' +$0/' ,$$* /$/ $4$8
 #"72' $.(# #$$&/ /$/$ ,/$!"$%2 !. /#1*, ("7#' /0#! .' $$,#,$#( /#-2, $7 +,-%

.)$$#"-2/ !".71/ $.%!, &2"+( $2' -#" 3. "'( $#"-2/ /($7#/ #$*2, !"$%2/ !.
 9$$%+' &+"%( +&$2 9"'+ :$5/' $$,#,$# /6.& ,)1$2/ '( $2&-2/ 9"%7!/ )"$8 #*.'
 ''7, $5"!$(/ #"$&/ !"%"#!$ !. )$$''7 )$""-, #.$! +&$2/ 9"'+ .$4$8 5".–"-, )$#$$&
 -# $7 9$"0" ,)1$2/ '( !#+"(2/ !"'+/ /4#"5 97–"27 .4#5, $4$8 5".–"- !"%"#!$ !."

 ("2$(/ !. )$#$&82/ )$$"%2' !"2"& !"$%2/ #,& '( "&"8$," ,!"$%2/ $(7"# &02 )$*""#'
 !. #"45' !"(#/ /4$'*/ ,&$' &$2 !"$%2/ !#$72 #"8$.' <"57, .,'-–$#4%-/ $%-!2,
 ,!"(#/ /+$6/ /$'.( !$5"8/ /.0"!, 4'*/, )$72"! "%. .<$-(! )8#5' 3#"0/2 9"&+"2/
 ,9'/' #,8"$( $57 ,!$!-$-* /2#"5# !"+02., /(+$$ #,&/( ,4"2 $7 !.1 )+ )$#",8 3.

."3#+–#$$%" '( /$".#/ /#&6/' 8*$, !$'.#($/ /-$85, )$'(7/ 9"-$! $&$–'+ ".
 9$$%+ :9'/'" '$+') United Housing Foundation, Inc. v. Forman, 421 U.S. 837 (1975)  71
 !+."3  9$$%+,  45(2/–!$,  !+$,-  '+  /72!8/  9"6#&%"2  !&"6.  $7  9$$0'  $".#  .(!+."3

.3#+–!"#$$% -"*' 15 '8 '+ /#,+ .' .$/ $7 9"+4' /%"$8%,
 !. -# /!%-/ !"$%2, !"'+, .)1$2/ !"#$&, $/('7 !$%$$%- !"71 /%!$% .' !"$%2/ $'+,'  72

.842 '2+, ,)( ".# ./#$&, #$$& !"$/' !"71/
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 )+ $7 +&$2/ 9"'+, 9$"0 97 .$$,#,$# '( !"$%2/ !#$72 $&$–'+ /8"7! !"'+/2 94- -'*
 $2& $&$–'+ $(&"*/ /.""'// #1*/" '"+5!/ !".0"/ "%2"2$ ,)1$2/ 8"'7." /$$%,/ )"$8
 )$$"'! "$/$" $"%$(' )$%"!% !"#$7(/ $2& $7 9"'+, (6&"/ .)$#$$&/ '( )$$(&"* !"#$7(
 !, /#$&' $92–2 #!"$ !0-, )$$"50/ !"#$7(/ $2& "7#+"/ !.1–'7, 3. ,/#$&/ '&"6,

.)$#&* /+,#.
 $$,#,$# .!".$02/ 9*,2, $4$8 5".–"- !$$%, '( !"$2&-2/ !"$%7"!/ "&2+ .' '+"5,
 )6 !.1 !",-+," ,/20+ '+ /'4%( !".""'// <-$/ !. #'"& 9"$'$2 125–, '$&6/' /0'.%
 57 "($6/ /,"6!, .)1$2/ $#$$&2 !",6' /%%7! .$/( !"#$7(/ $2& !. /'+2 $5'7 /%7&+
 /+$,! '( /#"0, 9/" !"#$&/ $(7"# 15,372 '7 )(, !$6"0$$ /+$,! 9/ — /+$,! )$#$$&
 9$, ,&$6.!/ "$5'( 602 6$0/ +&$2/ 9"'+( /!$$/ !$17#2/ )!%+4 .$$,#,$# )(, !#16%
 )$2"78' #,+2 !"58"%/ !"$"'+/ '7, .($$ ,)$#"(- )$&$6.! !"+02., 9$," 9$#($2,
 !"$!"/2 !"&,"+ !"'6'2 +%2% &$6.!/ $7 "%+4" "7$(2/ )$#$$&/ .+&$2/ 9"'+, "%$"0(
 )$$"%2/ 3#+–!"#$$%' #(-, !$2#! +"0$, !"#8"./ !".#"// !. #5/ 37," ,+&$2/ 9"'+,

.1934 !%(2" 1933 !%(2 )$-"*,
 ,"3#+–#$$%" *%"2/ !. "#$&6/, $7 "$#,& *!5, 9$$02 $'#&5/ 9"$'+/ 45(2/–!$,
 )$#-2' !"$''7 /&$2–!"2. +",-' .'. ,*%"2' /#"68 /#&6/ +",-' --"*2/ 9""7!/ .'
 !. /*"& 9"$'+/ 45(2/–!$, 73.)$$'#&5/ 3#+/–!"#$$% $-"* *"72 !"%6/ "-%+"$ )/,(
 '$,"/' /, $& !"$%2 !#$72 !"+02., /-8+/ !. "+0$, )$&&0/( /&,"+/ )0+ $7 /%+4/
 /*%2/  9"#-$+/  !.  #$712  45(2/–!$,  .)$$'#&5/  3#+/–!"#$$%  $%$&  '(  )!'"*!'
 !"/2, &-2!/' !.1 !*!" ,)$&&0/ "#*,( $'2#"5/ $45(2/ (",'/2 )'+!/' ($ "$5'(
 /!$$/  1934  !%(2"  1933  !%(2  )$-"*/  '(  !$17#2/  !$'7!/  ./-8+/  '(  !$'7'7/
 /$0'"6#  .''  "'+5  ."//  921,  #(.  ,9"//  $-"(,  /(+%(  /+#'  ("2$(/  !.  -$85/'
 !$%"0$*/ !54+2/2 &,"7/–17#2 !. $.-$#2./ --"*2/ -$*#/ 37 )(' .$/('7 !$'#&5

./'( !$'7'7/ !"/2/ #,+ '. /!". ,#$-" ,!-&,%/ /-8+/ '(
 +$5"2  "2((  /+-(/  #$(72  /$5'(  /&2+/  !.  45(2/–!$,  /*&  "1  /($6  *7"%'
 "%$/ "3#+–#$$%"7 1934 !%(2" 1933 !%(2 )$-"*/ '( !"#&6// <$+8, !(#"52 /#"0,
 !$!"/2 /%$*, 3#+$! ,/$%2, #,"&2 ). <. ,37 .3#+–#$$% /#-2 '7," #,& '( "!$2.'
–!$,( 9""$72 .)$$.-$#2./ 3#+/–!"#$$% $%$& *"72 /%6/ 9"&$%/ /#-2, -$%+/' $".# ).
 (2!(/'  ($  ,!$!"/2/  /%$*,/  3#&'  8*$,  "#,&  !.  #2.  #,7  &""*-  9$$%+,  45(2/
 3#+–!"#$$% 6""$8' )$%*,27 /+-(/ /1"*' 8*$, &""*- 9$$%+, "+,-%( )$%*,2, /#".7'

:$.-$#2./ 9"$'+/ 45(2/–!$, 9"('," .9$$%+" /#-2 '7,

 $$,#,$# !"$%2 $7 /.02( 9""$72 <8/ '+ /+$,!/ !. /-'$8 /%"(.#/ !$'#&5/ /.7#+/  73
 .(#"52/  92(  <#*  ,1933  !%(2  -"*,  "3#+–!"#$$%"  '(  /#&6//  #&6'  !"8%7%  9%$.
 "1 /4'*/ .Forman v. Community Services, Inc., 366 F. Supp. 1117 (S.D.N.Y. 1973)
 Forman v. Community — $%(/ 1"*2/ '( )$#"+#+' $'#&5/ 45(2/–!$, $&$–'+ /75/%
 45(2/–!$, )$78/ /$6"8/ !",$(* '(, .Services, Inc., 500 F.2d 1246 (2d Cir. 1974)

.9$$%+, 9"&' $'#&5/ 9"$'+/
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"[W]e perceive no distinction, for present purposes, between an 'investment 
contract' and an 'instrument commonly known as a 'security''. In either case, 
the basic test... is 'whether the scheme involves an investment of money in a 
common enterprise with pro!ts to come solely from the efforts of others'."

 )/,( )$#-2 "%7!$$ .!$5$058/ /-8+' +,-%( )(/2 9$4"'*' )'+!/' 9$. ,!.1 )+
 /$$5$0  (7"#/  '0.  "#0$$  /-8+/  .("2'  ","*–!"#6."  ".  "!"$%2"  !#!"7,  ("2$(/
 "*$'0/ .' !+."3 9$&–-85 !",$8%, )'". 74."'"*$ )$$'#&5/ 3#+/–!"#$$% $-"* $7 /#$,8
 $-"*(  /#$,8  /$$5$0  3"!  !"$%2/  !.  "(7#  )/  $7  45(2/–!$,  !.  +%7('  )$+,"!/
 .$#, 9"$6$/, $& ."!"$%2" #."!, ("2$(/ <#* ,/-8+, "'(2$ )$$'#&5/ 3#+/–!"#$$%
 "8%7% /$'.( /-8+/ $7 )$#",8 )%$. &8,"82 #"$&, $($. ("2$( !"71 $(7"#( -$8/'
 "!"$%2" ."!"$%2" *%"2, ("2$(/ <#* ,3#+/–!"#$$% $%$& '( )'$0, /8"*/ /-8+ .$/
 92( !"#2' :!"$%2, !',"-2 /+-(/' 8*$$' 6"/%( !"%"7!/ !*.2 <. !"%/% 9%$. /'.
 ,9&,+(' #(5.–$. ,!"#$,+ 9%$. 9/ ,&$6.!/ $*""#' !$8*$ !"71 !"%-2 9%$. 9/ ,(#"52/
 /,"*/  '(,  ,97–"27  .!"-1*"2/  !"$%2/  !"27,  !$%!"2  /%$.  &$6.!,  /+,0//  !"71"
 $"50 "%$. !"$%2/ 3#+ ,(.#2 )78"2 #$*2, $$,#,$#' /#1*, !"$%2/ !. #"72' !2$$-/
 )$(7"#/ '( $#-$+/ +$%2/ $7 /.#2 !"$%2' !"&"20/ !"%"7!/ ,"0$+ .)$%(/ )+ !"'+'
 )'+!/' ($ !.1 *7"%' ./+-(/ )(' /($7# .'" ,/%$&2/ )+42 &8,"82 #"$& 6$(/' /$/
 /-8+, #,"&2 ). /'.(/ !. 9"*,'" ,!"$%2 !#$72 '( /-8+7 /(,"6 /-8+/( /&,"+/2
 9$&–-85 '( )$$!"/2/ )$%*,2/ '( )$$5-(2' &+,2 3#+/–!"#$$% $%$& #&6' !'5"%/

.&""*-
 9/$!"%"7!  ,&$6.!,  !"$%2  "(7#  $4$8  5".–"-  $#$$&  $7  -58  9$.(  <.  ,)"7$8'
 !"27,  /$"'!  /%$.(  /+,0/  !"71  ,&%&$,$&'  !"71  #&+/  —  /'.  !"$%2  '(  !"&*"$2/
 /7$#0 !#42' /($7# #-$+," ,*""#, !"$%2/ !. #"72' !"#(5. #&+/ ,!"-1*"2/ !"$%2/
 ,$""./ 9*,2 )"($$ !",-+, ,/%-82' !"'$,"2 — !2'62 /$%2/( 8$8,/–87% '( !$($.

./1 /#-2, )$(7"#' /%6/ -$%+/' /%""7 3"!2 "--*% .' 3#+/–!"#$$% $-"* $7
 #$(72  '(  )(,  ("2$(  ,"%$$/&  — !"&*"$2/  "$!"&,"+'  /.$  /1  3$'/  !.0"!(  <.
 '(  $5".  /(+2'  !".("%  9%$.(  !"&*"$2"  !"6$#*  !",$8%,  /$%27  +"&$/  /+-(/
 !".7#+ "72!8/ )$%(/ !0"#2, .!7#+2, !2$"82 !$11! !+."3 !7'/ /#0$ — /+-(/
 $!2$. /'.(' /%+2 9!2 3#"0' !+."3 9$&–-85 '( !$!$'7!/ /($6/ '+ #!"$ !"7"2%
 !"%"7!2 !"%/%/ !"$%2 '( /($7#" /#$72 '( !"-8+ '+ )$$'#&5/ )$-"*/ "'"*$ .'
 !#$72" !%$#4-"& !. "*!$5 !$#,/–!"0#., !"1"*2/2 -'* ,37 .!"$%2 '( "!"$!#"82"
 "'"*$ .' )$$.-$#2./ 3#+/–!"#$$% $-"* ,"1 /%$#4-"& $5' .(sale of business) ")$-8+/
 ,(closely held corporations) !"$4#5 !"#,*, !"$%2/ ,#$2 '( /#$72, #,"&2 #(.7
 <. .!"$%2 !#$72 '( !54+2, (/'$+5 /+-(/') -8+ '( /#$72, #,"&2 /(+2'( )"(2

 Teague v. Bakker, Fed. Sec. L. Rep. :".# /1 9$$%+, .850 '2+, ,71 ("/ '$+' ,!+."3 9$$%+  74
.(CCH) 90, 182 (4th Cir. 1998)
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 /'$,8 /+-(/ '+ .'" ,/'$+5 /+-(/ '+ !12#2 !$4#5 /#,* '( /$!"$%2 ,"# !#$72(
 /7'/,  )65'  )+4  ($  ,(3#+–!"#$$%,  /-$-*/  !$'7!  '(  /,$',  /$"02/  "1  .$/  #(.)
 +$#7/'  45(2/–!$,  3#40$  !"$%2,  )$(2!(2  ",(  /#-2"  /#-2  '7,  $7  /,(*2/  ."1
 !"((* !##"+2/ 3#+–!"#$$%, /+-(/, #,"&2 ). ,!"$5$058/ !",$8%/ +-# '+ ,&,+$&,

75.!"$'7'7 !"-8+' !(#&%/ !".&""/ &"8$' +6"%, (22 '(

53$+-–)&# ($ )&1$.3- -.&)4- !"/&) — 76).'1( !&'–/43 (*)

–!"#$$% $-"* !".#"/' /5"57 /#,*/ !"$%2 '7 '( /#$72 ). /'.(/ ,$,8 ,8% /1 9$$%+
 /#,* '( +#5%/" -5%"2/ 9"// '7 '( )$'+,/ /!$$/ !#&%' !*5(2 .)$$.-$#2./ 3#+/
 ,)$%"( )$7""!2 3#& /#$72' /#,*, /$!"$%2 !. /+$0/ /*5(2/ ./#8%2 /'$+5/ #(.
 !$!"/2 /#"0, /#,*/ '( /#8%2/ /+65% ,(7"# ."02' "*$'0/ )#4, ,)'12 +"#' )'".
 )$(7"# ./#$72' /*5(2/ !"$%2 9$$&+ "+0"/ ,/#8%2' )#6%( -1%/" /5#(/ <#* ./5#(2
 ./#/2,  9-"!$"  94-  -1%/  $7  )/'  #2.%  3.  ,/5#(/  !"#-  $,6'  "%7&"+  )$$'.$0%4"5
 !#,* '( /$!"$%2 !. ("7#' "' +$02/ ,!72 #."&, 8$%& '."28 #2 ',$- "1 !#682,
 /($7#,  #,"&  .'  $7  -58  '7  /$/  .'  .<!"(  )+  &*$  9!".  (7#  97.  <"8,'"  ,!#&%'
 )78/, #,"&2 9$. 37 )"(2" ,/!'+5/ )(' /#8%2/ !($7#, .'. ,/'$,8 /+-(/ )('

.&""*- 9$&–-85, *%"2/ !"+2(27 /+-(/
 $7"  ,)$(7"#/  !"$5$0  !.  /2$(6/  .'  /#8%2/  !-"5!  $7  ##,!/  /-8+/  )"$8  )+
 "$!"$%2 !. 8$%& #72 #,& '( "5"8, .!"2&"-/ !"7#+// !. "#,+ (&*2 /$$%,/ !"$"'+
 "+$0/ )/ $7 /%+4, ,/#8%2/ '( )$$#"-2/ !"$%2/ $'+, &6% /+$,! ($6/" ,'"&6 &85/,
 !60/ 3"! ,1933 !%(2 -"*/ *"72 )"($#/ !".#"/ ".'"2 .'( <. #",$0' )/$!"$%2 !.
 !"7"2%/ !"$'#&5/ !".7#+/ $!( .1934 !%(2 -"*/ !".#"/ $5–'+ /#"8./ .""(–$602
 /&,"+/ <#* ,")$-8+/ !#$72" !%$#4-"&' ).!/, .<8/ '+ 8$%& '( "$!"%+4 !. "*&
 +,-% ,"3#+–#$$%" '( /#&6/, !''7% "/$%2" $7 (#"52, )$%$$02 )$$'#&5/ )$-"*/(
 88,!/, ,!.1 .!"$4#5 !"#,* '( 9"// ."'2 !#$72 '+ )$'* )%$. 3#+/–!"#$$% $-"* $7
 ,!+."3 9$&–-85," &""*- 9$&–-85, $'#&5/ 9"$'+/ 45(2/–!$, '( !"2&"- !"+$,- '+
 '7 )$-"*/ !'*/ 3#"0' "3#+–#$$%" /""/2 /%$. "/$%2" $7 -$8/' /#".7' 9!$% 9/2(
 9""$72  .)$#*.  '(  )!'"+52  +,"%/  *""#  6$(/'  /$$5$0  3"!2  /!(+%  .'  /($7#/  &"+
 /42'& 45(2/–!$, +,- ,)$(7"#/ '( )/$&$' /#,+"/ 9%& /#-2, !$(+2/ /4$'(/(
 )%$. 3#+/–!"#$$% $-"* /'.7 )$#-2, $7" ,.&$#6 $#*82 $5". !'+, /-8+, #,"&2 $7

.)$'*

 Barbara Black, :".# /2"($$, )$$(- '(, "-8+/ !#$72" !%$#4-"& '+ !58"% !#"-$,'  75
 Is Stock a Security? A Criticism of the Sale of Business Doctrine in Securities Fraud
 Litigation, 16 U.C. DAVIS L. REV. 325 (1983); Stephen J. Easley, Recent Developments
 in the Sale-of-Business Doctrine: Toward a Transactional Context–Based Analysis for

.Federal Securities Jurisdiction, 39 BUS. LAW 929 (1984)
.().'1( 9$$%+ :9'/') Landreth Timber Co. v. Landreth, 471 U.S. 681 (1985)  76
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 $57 77.-"*/ 9"(', &-2!/' #1*" ,"1 3#&2 /48 $'#&5/ 9"$'+/ 45(2/–!$, )'".
 /,*# "3#+–#$$%" *%"2' !2$$-/ !$-"*/ /#&6// ,#,+, 45(2/–!$, $&$–'+ 9$"0 #,7(
 !2$(#  97"  ,/$%2  9"67  ,)!"/1'  '-(  /+-(/  $#$(72  /7"!,  !''"7  /#&6//  78.#!"$,
 "/+-(/ /1"*" 9"67 )"!8(–$*%"2 $&$–'+ "#&6"/ #(. ,#"#,–.' 97"! $'+, )$#$(72
 )0+  $7  )%2".  +,-%  #,7  !+."3  9$$%+,  79."3#+–#$$%7  $''7  95".,  +"&$/  #$(72"  ".
 )$-"*/ !'*/' /,"#+ /20+'(7 /%$. "/$%2" '( !$""!, "/('7 /+-(/ #$(72 !#!7/
 !"#8*  9/(  37  ",0"+  #(.  ,!"$&"*$$  "!"$%2"'  "1  /7'/  '$,6/'  ($  )'".  ,)$$'#&5/
 #&8;/  #(.7  ,!.1  !2"+'  .!"$%2'  8*$$'  )$4"%  "%*%.(  !"$!#"82/  !"%"7!/  ,"#  !.
 -'*2 !"%/% !"#,+"2/ !"$%2/( 37 ,"!"$%2" '( /($7#" /#$72 !"+02., /(+% "/('7
 $*""#2  &%&$,$&  ',-'  !"71/  9"67  —  !"$%2'  $+,4  95".,  )$8*$$2(  !"%"7!/2  &,7%
 ".  &,+"(2  !"$/'  !"71/  ,!"#$*8  ,/#,*/  9"/,  !"'+,/  1"*.'  $8*$  95".,  /#,*/
 !$$'+2 !"%/$' !"#(5./" !"-1*"2/ !"$%2/ !"27' ).!/, !$8*$ /+,0/ !"71 ,97("22
 )$$'#&5/ 3#+/–!"#$$% $-"* $7 !-&0"2 /$$5$0 /2- /$%2 /!". '( (7"#' — 80$""(/

./-8+/ '+ "'"*$
 !"$%2/  $7  -'"*  9$.  ).'1(  9$$%+,  ,!+."3  9$&–-85  8$8,,(  !"&,"+'  &"6$%,  ,37
 /,$!/ !''7/ .!"'$6# !"$%2' !"8*"$2 $!#"82 95"., #(. !"%"7!/2 !"%/% )$$&$ "#,+(
 3#+/–!"#$$%  $-"*  $7  /%-82'  /'$,"2  "3#+–#$$%"  '(  !$-"*/  /#&6//  3"!,  "/$%2"
 -$%+/' --"*2/ !#42 )+ &*. /%-, /'"+ "1 /%-82" ,/1 9$$%+, '"*' )$#"2. )$$'#&5/
–!"#$$%"7 $#*82/ )'"+, )$#7"2/ )$#$(72, )$+$-(2/ /'.' .'2 $"'$6 '( /5"#!
 #0$$' 3#+/–!"#$$% $%$&, 9""7!/ .' --"*2/( /&,"+, #$72 9"$'+/ 45(2/–!$, 81."3#+
 ,(!"-8+/ $6"8 '7' 8*$, &*"$2 $"'$6 ("#&' ".) /$$2#/ $(+2 '7' !$''7 !$-"* /5"#!
 )"*!' :"*2 !#&%' !-8+ .("2 !"$%2/ !. #$!"! #(. /#0 !"%(#5 ',-' 9$. )'".

.)$$'#&5/ 3#+/–!"#$$% $-"* '( /%6//
 !(-,!2/  /%-82/  /$5'(  )$,$(2/  !%+4'  8*$$!2  $'#&5/  9"$'+/  45(2/–!$,
 !"-*!/'  '$,-2,"  ,"/$%2"'  /%!$%(  !$""!/2  )'+!/'  ($  $7  .$/  !+."3  9$&–-852
 ).  +",-'  !%2–'+  !-"'*2,(  /+-(//  #$(72  '(  !$!$2./  !$'7'7/  !"/2/  #*.
 45(2/–!$,  ,95"&–!.0"$  !"%7,  .)$$'#&5/  3#+/–!"#$$%  $-"*  '(  )2"($$,  3#"0  ($
 $!2$. /+$,-' 8*$, !"%"(/ "$!"-$85, !2$"82 !"#$/, /#8* $7 /&"2 $'#&5/ 9"$'+/

 Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756 (1975); International  77
 Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America v.

.(4.54+&5 9$$%+ :9'/') Daniel, 439 U.S. 551, 558 (1979)
.Marine Bank v. Weaver, 455 U.S. 551, 555–556 (1982)  78

 .+.&4  9$$%+  :9'/')  SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 351 (1943)  79
.(.1&"',

 /%$. !"%"7!/ !2$(# $7 ($6&2 9"$'+/ 45(2/–!$, .851 '2+, ,71 ("/ '$+' ,!+."3 9$$%+  80
 !'"*!, 9$$&+ "71$ #(. !"#*. !"%"7! )+ !"$%2 '( )$%"( )$6"8 !"$/' )$'"7$ $7" ,/022

.847 '2+, ,)( .)$$'#&5/ )$-"*/
.299 '2+, ,65 ("/ '$+' ,&""*- 9$$%+, )$#*,%/–!$, $#,&2 4"4$0/ !. ".#  81
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–'+ !"&*. !"4'*/ "+#7"/ /1 #(-/, ."3#+–#$$%"7 "/('7 /+-(/ #$(72 !".#' ($
 )$%"(/ )$&&0/( !$%"0$*/ /#"0' #,+2 ,!-"'*2,( /-8+/ '( !$'7'7/ !"/2/ 328

82.,0+' "'$7(/
 )$$!#6(–.'  /+-(/  $#$(72  /."#/  /262/  !.  3$(2/"  #$/,/  &""*-  9$&–-85
 ,"#/  !+&  /7$(2/  !+."3  9$$%+,  .!.1  !",$!72  /#-2/  !",$8%  ).  "3#+–!"#$$%"7
 /1"*", #,"&2 9$. $7 /%-82' /+$6/" ,$""./ 9*,2 '( /21$#5' &+,2 /($7#/ !. /%*,"
 87%/ 3#+ '+ /."(! #"0-' /#42 3"!2 )5872 "&#5% .' )$(7"#/( 9""$72 ,"/+-(/
 9$$%+, ,97–'+ #(. .$20+ ("2$( $7#"0' 87% !($7# )(' .'. ,)$21$/ $(+22 /.0"!7
 &"+, ,"!+$,- $5–'+ .!"2&"-/ "$!"-$85 !"+2(2 !. #$/,/' (-,2 45(2/–!$, ).'1(
 '( $!"/2/ 9*,2, "%*,$$ -"*/ 9"(', !"(#"52 )$#71% )%$.( )$'$,8 /+-(/ $#$(72(
 !"(#"52 )$#71%/ /+-(/ $#$(72 ,&""*- 9$&–-85 '( !"%(#5/ $5–'+ /+-(// /1"*
 #",+' "7#40$( $',2 ,3#+–!"#$$%7 '$6#, ",(*$$ ,!"$%2 /%"(.#," (.#," ,-"*/ 9"(',
 3#+/–!"#$$% $-"* $7 +,"-7 !+."3 9$&–-85 !. !".#' ($ .$!"/2/ 9*,2/ '( !%%82,
 /(+2' 9%$. !-"'*2,( !"$%2/ $7 *7"/( )"(2 /#-2/ !",$8%, "'"*$ .' )$$'#&5/
 ,$""./ 9*,2 $7 ($6&2 9"$'+/ 45(2/–!$, .*%"2/ '( /'$6#/ !"+2(2' ).!/, !"$%2
 !%2–'+  #"-2,  #0"%  ,/+-(//  #$(72  '(  !$'7'7/  !"/2/  #*.  !"-*!/'  &+"%  #(.
 /#&6/,  )$$5"'*/  )$5"#$0/  &*.  "%$/(  ,"/+-(/  /1"*",  #,"&2  )$#-2  "'$.,  .&""'
 )$#$(72/ '7' !$''7 9*",–9,. !"$/' #2$$!/ .' )'"+2 $""./ 9*,2 ."3#+–#$$%" '(
 &*.  '7'  8*$,  $""./  9*,2  '(  )"($$  $#/(  ,"3#+–!"#$$%"7  (#"52,  )$$"%2/  )$%"(/
 !.  45(2/–!$,  #$1*/  /1  $%(#5  3'/2,  .--"*2/  +,-(  /#&6//  ,"#  !.  #!E$F $  )/2
 !.0"! 83.-(2, !"+-(// $6"8 ,"# $,6' 3#+/–!"#$$% $%$& '( )!'"*!' +6"%, !".&""/
 9$&–-85  '(  /+-(//  /1"*  9*,2(  9"+4'  &"+  #(5.  /$/$  .'  $7  ."5.  /#$/,/  3$'//

84.$.-$#2./ 9$&, 3#+–#$$% )"$-' $&+',/ 9*,2/ ."/ &""*-
 )$58"% )$#$(72 ). !"(#"52 +",-' .' <$&+/ ).'1( 9$$%+, 9"$'+/ 45(2/–!$,

.79 ("/ '$+' ,.1&"', .+.&4 9$$%+ ,'(2' ,".#  82
 9+"4 45(2/–!$, .!".&""/ '+ 96/' 3#"0/2 /%"( /-2%/, (2!(2 9"$'+/ 45(2/–!$,  83
 ,3#+–!"#$$%,  )$'$,8  )$+$-(2  '+  -#  .'  96/'  "&+"%  )$$'#&5/  3#+/–!"#$$%  $-"*  $7
 ,76 ("/ '$+' ,).'1( 9$$%+ ".# .$%"'5 &$6.!, /4$'( "(7# #(. )$%"( )$21$ '+ )6 .'.
 <$-+ 95"., !"%$62 /'. !".#"/ "%!4$('( )"(2 ,"1 /-2%/ '+ )$-'"* "%. .692 '2+,
 9/ 9$. ./4$'( !"#,+/ 9/, !"(*#!2( !"#,* '( 3#+/–!"#$$%, )$'$,8/ )$+$-(2/ '+
 *7"%' "1 /-2%/, )65/ !. !".#' )6 '-% ./4$'(/ !. )&$, )$'4"%/ /'. '+ 96/' !".,
 !#$72'  /-8+2  '$&,/')  -8+/  !#$72'  /-8+7  ).'1(  9$$%+,  /-8+/  *"8$%(  /&,"+/
 &-2!/' ,97 ). ,,4"2 /$/ .3#+/–!"#$$% $%$& '( )!'"*!2 /!". !#!"5 /!$$/ ("$!"$%2

."3#+–#$$%" 6("2/ '( #",$0, !',"-2/ /%,// #"2$(" !".&""/ )"&$- '( -"2$%,
 )$$'#&5/ 3#+/–!"#$$% $-"* ,8%,$48 45"(/ '( 4"+$2/ !+& $5' ,/%"2!/ !"2'( 9+2'  84
 !.52 #(. +$-(2 '+ /%6/, ". $#",$0 -"(, )$#*8%/ 3#+–!"#$$%, #,"&2 #(.7 -# "'"*$
 +"0$, $%5' .'2 $"'$6 ("#&'" !"$1"*/ "$!"$"71 !. *$4,/' '"7$ "%$. /!"*% *"-$2 !&2+

.3'$." 697 '2+, ,76 ("/ '$+' ,).'1( 9$&–-85 ".# ./-8+/
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 '+" )2( '+ 88,!/, ,"3#+–!"#$$%" &$2! "$/$ 97. "3#+–!"#$$%" '( /#&6/, )$$"%2/
 ($ $7 /%-82, )$72"!/ )$&*. )$'"-$( )$2$$- ,!.1 )+ .&,', !"',"-2/ )/$!"%"7!
 !#&6/, (#"52, )$$"%2/ )$#*./ )$#$(72/ !0-2 9$,' "!"$%2" 9$, /1 9$$%+, 9$*,/'
 !"$%2 '( !"$!#"82/ !"%"7!/2 )$%/%" "!"$%2" !$""!/ !. )$.("% #(. )$#$(72 .-"*/
 !%$*,2 9/ ,!$(.# ."3#+–#$$%" *%"2/ '( #!"$, !$8$8,/ !',"-2/ /%,// !. )$5-(2
 '( !$426$&#5 /26"& !""/2 !"$!#"82 !"$%2 ,)"*!, 9"$8$%/ '+, !%$*,2 9/" 4"$&//
 !"-8+  $7  !88",2  /$$5$0  /2-  !"$!#"82  !"$%2,  !"-8+  )$+0,2'  ,97–'+  .3#+–#$$%
 9!$%  ,)$#*.  /+-(/  $#$(72'  &"6$%,  ,!$%(  .3#+/–!"#$$%  $-"*  '(  /%6/,  "71$  /'.
 !$48$'2#"5 /($6 97' .9!"$,-+' !"&"/ /$%2/ '( !"$8$8,/ !"%"7!/ !. !"'-, !"/1'
 /+-(/ $#$(72 $"/$1 3#"0' /2"& /($6 #(.2 #!"$ /2$.!2 !$.#% !"$%2 6"$!' 8*$,
 9"&% &"+ )/,( ,#4( ". ,"*–!#6$. !26"& ,"3#+–!"#$$%" '( /#&6/, )$'"'7/ )$#*.
 !"$05".  6"$!'  )6  /2$.!2  !"$%2  6"$!'  !$48$'2#"5/  /($6/  ,!.1  !2"+'  .3(2/,
 /+-(/ $#$(72 ,3(2/, /.#%( $57 .!"$%2 '( )$&&2 '+ ". !"$%2 '+ )$$&$!+ )$1"*"
 )$#71%  3.  ,&""*-  9$&–-85  '(  "/+-(//  /1"*"  9*,2  !.  )$2$$-2  )%$.  /'.  )$#16%
 &20% #(.) 85!:". 9$$%+, #"2.' &"6$%," ,!$#,/–!"0#., "3#+–#$$%" !#&6/, !"(#"52
 ,$.-$#2./ 9$&/ $5–'+ 3#+–#$$% )$""/2 )/( -58 9$. ,(&,', &""*- 9$&–-85 $%*,2'

.)$#*. *"-$5 $5"6 '( $/('7 /$0'"6#' )$5"57 )/2 -'*( /&,"+/ <.–'+ !.1"

 "/1 "!63/#" 7/-!% :(common enterprise) -3-/%1& &+6%&& (/4! .3
!#6!$1#& '!() "!9,#" 7/-!%

 (#&% ,)$#*. $&$–'+ !'/"%2/ /+-(/, #,"&$ $7 /($#&/ '+ <8"%" ,$""./ 9*,2 !#682,
 !",# !"$"4,*!/' '$,"/ /1 9$$%+ .(common enterprise) !5!"(2 /+-(/, #,"&$ $7 )6
 )$2#"6/ 9$, )%$/ ", !"+&/–$-"'$*" 9"$&/ !",7#"2 .!$#,/–!"0#., !,*#% /$06$4$''"
 /2"& $%(#5 9*,2 !$$57, $'.#($/ 9$&/ '+ &$,7/' $".# /1 9$. $7 #",8' "%!". "+$%/(
 '( )$,$7#2/ &*.7 ,!5!"(2/ /+-(// !($#& ./-$*! ". !"%(#5 '( 3#&, '.#($,
 ($( )$+$-(2 '( /0",- -'* '"4$! /+-(/, $7 /($#&/ .$/ ,"/+-(/ /1"*" !#&6/
 !#&6/  !.  )$-$&02/  9$'2"6–$8*$  )!".  !"/2'  #(.,  .)$2$"82  9$'2"6–$8*$  )/$%$,
–!"0#., )$%"(/ !"1"*2/ 9$, /1+ !$%(#5 !-"'*2 !2$$- !5!"(2 /+-(/7 /+-(//

 )$+$-(2/  9$,  #(.7  !2$$-!2  !5!"(2  /+-(/  $7  )$+&–$2$2!  !"1"*2/  '7  .!$#,/
 9$'2"6–$#(-  ,$#-  ,(horizontal communality)  "$-5".  <"!$("  '(  8*$  )$$-  )$%"(/
 )1$2/  $*""#  '7  972–#*.'"  ,!$-8+/  !"'$+5/  !".0"/,  )$-'*!2  )$+$-(2/  )/,(
 /+-(// 3"!2 +$-(2 '7 '( "!+-(/ 1"*., !,(*!2/ /*8"% $5' )$+$-(2' )$-'*!2
 ,'"'727 )1$2/ !*'0/, 97 ). $"'! /1 9$+2 #&8/, +$-(2 '7 '( "587 '#"6 86.!$5#02/

 338  (5)"7  $1"*2  )$%$&  ,+"0#  '%"*+-  &%.:+-  /1#  '1  !:".  395/93  (."!  $1"*2)  ."!  85
.(1995)

 Hart v. Pulte Homes of Michigan Corp., 735 F.2d 1001, 1004 (6th Cir. 1984); Salcer  86
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 )$#*. 9$'2"6–$#(-, !+6"% )$%"(/ !"1"*2/ 9$, !-"'*2/ .)$+$-(2 9$, /&#5/ .''
 92 -'* -# #(. ,(vertical communality) "$7%. <"!$(" $"%$7, "71( ,)$+$-(2/ 9$,
 '$&,/' ,)$+$-(2/ 9$, $7%. <"!$(, 87.!5!"(2 /+-(/ )$#0"$7 )/, )$#$72 !"1"*2/
 '( "!."(! 9$,' $%"2'. +$-(2 '( "!."(! 9$, #$($ #(- *#7/, 9$. ,$-5". <"!$(2
 )$+$-(2/  ''7  9$,  $8*$  95".,  )$-'*!2  )%$.  "!"''7,  )1$2/  $*""#  .$%"'5  +$-(2

.#!"$ )$55"# )$%"(/ )$+$-(2/ 9$, 9$'2"6/–$#(-( 9.72" ,", )-'* $5' )1$2,
 )1$2,  &#5%/  "-'*  '(  !"$*""#/2  /%/%  +$-(2  '7(  ."/  $7%.  <"!$(,  9"$+#/
 .' /$&+', #(. ,)1$/ #0$( !5!"(2 /$0#5". '+ )$%+(% )'"7 3. ,"#",+, '/%!2(
 )$6"8 $%( 9$, !$#,/–!"0#., /-$85/ /%$*,/ /1 9$$%+' .!$'7'7 )"$- !"71 )1$2' /!$$/
 $7%. <"!$(" (broad vertical commonality) ,*#/ 9,"2, $7%. <"!$( :$7%. <"!$( '(
 9,"2, $7%. <"!$(, #,"&2 $7 +",-' !%2–'+ .(strict vertical commonality) )02"02
 '+"5/ )1$/ &8+*+' #$($ #(-, /#"(- )'"7 )$+$-(2/ !."(! $7 !".#/' $& ,,*#/
 ,)02"02 $7%. <"!$(, #,"&2 $7 +",-' !%2–'+ ,!.1 !2"+' 88.<!"(2/ )1$2/ !,"4'
 )1$/ ). ,!"#*. )$'$2, 89.)1$2/2 )1$/ &%"".' /#"(- )$+$-(2/ !."(! $7 !".#/' ($
 .,*#/ 9,"2, $7%. <"!$(, 9%$-8+ ,/+-(// !*'0/, /%!"2 "%$. #(. ,+",- #7(, /7"1
 )$+$-(2/ #.( )+ &*$ <!!($ )1$/ #(.7 )$$-!$ )02"02 $7%. <"!$( ,!.1 !2"+'
 -'*/ !,"%!, /$"'! +$-(2 '7 '( /8%7// ). <.) /+-(// !*'0/2 +,%!( /."(!,

90.()1$2, "'( $5$058/
 !''"7/ "1 !",#' ,"!5!"(2 /+-(/" <"#$0/ '( /,$*#2 !"%(#5 $7 ,' )$(' ($
 !2$$- ). — $""./ 9*,2 '( )$%*,2–!! $%( 612' /$"(+ ,)$%"(/ "$6"8' $7%. <"!$( )6
 !.1" ,!*. /'.( ''7' — )$21$/ $(+22 )$+,"% )$+$-(2/ $*""# )." !5!"(2 /+-(/
 )'".  91.!5!"(2/  /+-(//  9*,2  '+  /%+$  /+-(/  )('  )$(%.  '(  <"#$0  '7(  )"(2
 9$&/  $,6'  "%'(  !"0'2/,  "!".  )$02.2  "%."  ,/1  9$+2  6"1$2,  +#  '7  9$.  ,"%!4$('
 /+-(/" '( 9*,2, $& $7 )$#",8 "%. .!5!"(2/ /+-(// 9*,2 '"4$, $&7 &+ ,$'.#($/

 v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 682 F.2d 459, 460 (3d Cir. 1982);
 Milnarik v. M-S Commodities, Inc., 457 F.2d 274, 276 (7th Cir. 1972); accord, 409

.U.S. 887 (1972)
 SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 (9th Cir. 1973); Glenn  87
 W. Turner Enterprises, Inc. v. SEC, 414 U.S. 821 (1973); Villeneuve v. Advanced
 Business Concepts Corp., 698 F.2d 1121, 1124 (11th Cir. 1983); Villeneuve v.

.Advanced Business Concepts Corp., 730 F.2d 1403 (11th Cir. 1984)
.Long v. Shultz Cattle Co., Inc., 881 F.2d 129, 140–141 (5th Cir. 1989)  88

.Brodt v. Bache & Co., Inc., 595 F.2d 459, 461 (9th Cir. 1978)  89
.(/#&. 9$$%+ :9'/') Revak v. SEC Realty Corp., 18 F.3d 81, 87 (2d Cir. 1994)  90

 SEC v. Continental Commodities Corp., 497 F.2d 516, 522 (5th Cir. 1974); Savino  91
 v. E.F. Hutton & Co., Inc., 507 F. Supp. 1225, 1237–1238 (S.D.N.Y. 1981) (in dicta,
 broad vertical commonality is inconsistent with Howey); Berman v. Bache, Halsey,

.Stuart, Shields, Inc., 467 F. Supp. 311, 319 (S.D. Ohio 1979)
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 "%. .)"*!, !$.-$#2./ /-$85/ !. 9$$5.2/ '",#8, 3#"0 9$." ,"#*. '( "-8+, /'$,8
 95".," 9$5$-+, "8%7$$ !5!"(2/ /+-(// 9*,2–!!' )$#"(-/ )$'"-$(( ."5. )$+$02
 !#"0 '( 9"$5.' /-&0/ 9$. !$!"/2 /%$*,2 97( ,"#",$0' /-5%/" *%"2/ !#&6/' $-'*

.)/$%$,( )$8*$/ ". /, )$+$-(2/ !"27 +-# '+ 3#+–#$$%7 /+-(/
 '+ )$6&/' 9!$% !$#,/–!"0#., !5!"(2/ /+-(// !'.( '( !$4$#-/ !>-5%/ !.
 !","#- )$!$+' .)$#-"#," !"+-(/ $0+"$ $&$–'+ )$'/"%2/ !"%2.%/ !"%",(* !$$6"8
 &$-5/( )$587/ !. +$-(/' :+"$' ". #-"#,' !+&–'"-$(" *"7–$"5$$ -$%+2 9",(*/ '+,
 ,,*#/ 9,"2, $7%./ <"!$(/ !($6 !. :2.% ). ."$87% 3#+ !. .$(/' /#42 3"!2 9",(*,
 /($6( !"$/ ,(3#+–#$$%" /+-(/ /1"* )6 9.72") !5!"(2 /+-(/ #&8/, !".#' 9!$%
 "%$. )1$/( /&,"+' #(- .'' ,)1$/ $7'/2 9$,' )$+$-(2/ !."(! 9$, !"'! !,$$*2 "1
 !202"02/  /($6/  ,!.1  !2"+'  .)$+$-(2/  '(  )-'*–!%2  "%$/(  $587/  9"7$8,  .("%
 /+-(/ '( /2"$- -$8/' /,$87 /' $.71 #-"#,/( /+",-/ /'2+, #$7! .' $7%. <"!$('
 !'6"&/ /($6/ )6 ,+$-(2 '7 '( $($. 9",(*, #,"&2( 9""$72 ,/2"& 95"., .!5!"(2
 ,!5!"(2  /+-(/7  #-"#,/  )+  "#(-%(  9$'2"6/–$#(-  !.  /.#!  .'  $-5".  <"!$(,
 ,"%!4$(' 92."3#+–#$$%" !#&6/' '5"% "%$." /+-(/ /1"* "%$. /+-(// 9",(*( 9.72"
–#$$%" !#&6/2 !"+-(/ $-$! 6$#*/' !","4 !",$8 ($ ,37, -8"+/ -#5, :$'2%( $57

 )$$4%#/%$./ +&$2/ $#+5( )"(2" !$5$'* /$0'"6#' <"57 )"*!/( )"(2 4#5, ,"3#+
 $-$! 6$#*/' 9$. $7 )$#",8 "%. )'". .)$#*. )$#(-/, #(.2 !"*5 )$&$#42 "1 /$6"8,
 #(-/, ."!5!"(2/ /+-(//" &"8$ 3#& ,$!"7.'2 95"., "3#+–#$$%" !#&6/2 /+-(/
 /'$+7 !$5$'* /$0'"6# '( /$6"8/ #"#$,, $.-$#2./ 45(2, -8"+/ -#5/ !. )"!*% /1

."3#+–#$$%" !#&6/2 $8%%$5 #$(72 !6#*/'

"*$+–$!!," -$(.&1 &.$0&" "/6!%9 -!3/"0 &!5"/.$ .4

 (#&% ,"3#+–#$$%" '( /#&6// !#682, ''7$/' #"2. "/('7 $8%%$5 #$(72 ). /%$*,,
 !$'#&5  /$0'"6#  !*!  /8"*  9"&$%/  #$(72/  ).  ##,'  !$#,/–!"0#.,  45(2/–!$,
 !*"5 ", 9"!% )$(7"#/ #",$0( 9"7$8/ $1. ,!$,"$* !.1/ /'.(' /,"(!/ ). .!$5"'*
 !4$('  .3#+/–!"#$$%  $-"*  '(  )!'*/'  /-&0//  !!*"5  "2$+  &*$"  ,!#7$%  /&$2,
 )$2$"82 /+-(/ $#$(72' #!"$ /,#/ )$2$.!2 )$$5$058 )$$'#&5 )$%$& ,45(2/–!$,
 9"$'+/ 45(2/–!$, $&$–'+ /022 /#"0, #,8"2 /1 '%"$0# .)$$''7/ 3#+/–!"#$$% $%$&2
 )$#$(72  $%(  ).  /'.(,  +$#7/'  45(2/–!$,  (#&%  ",(  93,.#&"  9$&–-85,  $'#&5/

 !#682,  .02%  #(.  -"*)  33  ("/  '$+'  ,:"+$$/  !#&8/  -"*,  !(#"52/  !"8*$$!//  92  92
 /1"* !. )$."# )%$. /20+ !"(#/" --"*2/ $7 -$8/' 9!$% ,(3#+–!"#$$% !"(# '( /'"5$4

.3#+–#$$%7 !"+-(// :+"$ )+ !#7%( /+-(//
.(.#&" 9$$%+ :9'/'" '$+') Marine Bank v. Weaver, 455 U.S. 551 (1982)  93
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 $!(  9$,  /1"*"  -%,  '(  !$!#6(  (certi!cate of deposit)  9"&-$5  !&"+!  —  )$$1"*
94."3#+–!"#$$%" ,(*$/' )$'"7$ — !"*5(2

 972–#*.'"  ,)$%(  ((  '(  /5"-!'  9$#2  -%,2  9"&-$5  !&"+!  "(7#  #,$"  6"1/–$%,
 &$2+/( #'"& 65,000 /,"6, /.""'/' /*"4, (2(!( !%2–'+ -%,/ !,"4' /!". "%7(2
 6"1/–$%, )+ /1"* 8",2"'"- $'+, "!#7 ,/*"4,/ 9!2' /#"2!, .8",2"'"- !#,*' -%,/
 #'"& 100 '( $(&"* )"'(! 97" 8",2"'"- $*""#2 50% ',-' )$.71 6"1/–$%, "$5'( #,$"
 8",2"'"- /',$-( /.""'/' /*"4, (2(' 9"&-$5/ !&"+! 3$(2! /,( /5"-!/ '7 3(2,
 #'"& 65,000 38, /.""'// $7 -%,/ $6$0% $&$–'+ )/' #2.% ,6"1/–$%, !%+4' .9$#2 -%,2
 !%4-/' /.""'// !$,#2 /'0"% '+"5, )'". .!54"(/ /!"'$+5' 8",2"'"- !. (2(!
 #*.' .82/ !"$"(#'" )$%"( )$("%' )"'(!' 97" ,9$#2 -%,' 8",2"'"- '( /,"*/ !#!$
 #",+7" ,#!$–!"7$(2 +0,' 8",2"'"-' #(5.' -%,/ ,#$8 ,/.""'// $587 '( /1 ("2$(
 -%, 9$$0 )$7$'// !'$*! )+ .9"+#$5–!"'&* '( ,02' 8",2"'"- /+'-% )$(&"* /+,#.
 ,8",2"'"- '( D,"* $"8$7' !"#*. !"*"4,, #"8*2/ '(, $7 #,$" 6"1/–$%, $%5' 9$#2

.9"&-$5/ !&"+! !. 9"+#$5' &$2+/' -%,/ :'.$$
 9$#2  -%,  '(  "$7'/2  $7  /%+4,  $'#&5  45(2–!$,'  /+$,!  "($6/  #,$"  6"1/–$%,
 97"  ,1934 !%(2  -"*/  '(  !$2#!/  !".#"/  !.  )#$5/,)  3#+–!"#$$%,  !$2#!  )$""/2
 $6$0% ,6"1/–$%, !%+4' .(/$%""'$8%5 !%$&2 '( ")$'"*7 )$2(" -"*, #"2./ !. )#!"8,
 )$+&"2 )/( 3"! ,8",2"'"-' /.""'// $7#"0' /*"4, &$-5/' )!". "'&$(( )/ -%,/
 45(2/–!$, .-%,' !".""'/ #1*/' /&+"% /.""'// #-$+ $7 )$+&"$" +"+#/ $587/ /,02'
 9$, /1"*/ !. 9/" 9"&-$5/ !&"+! !. 9/ !".#' 9!$% $7 +,- $($'(/ 1"*2/ '( )$#"+#+'
 )587 !. "+$-(/ #,$" 6"1/–$%, $#/( ,"3#+–#$$%"7 8",2"'"- $'+, 9$,' #,$" 6"1/–$%,

95.!$587 /."(!' /$$5$0, "1 !%"7!2,
 /*&" #"+#+/ !. 45(2/–!$, ',$- ,$'#&5/ 9"$'+/ 45(2/–!$,' (6"/( #"+#+,
 45(2/–!$, .3#+–#$$% /(+2' )%$/ !-"'*2,( )$$1"*/ )$#$(72/ $%( $7 /%+4/ !.
 )$#$&62 )$$'#&5/ 3#+/–!"#$$% $-"* '( !"#&6// $5$+8 $7 9$$02" )%2". #1"* 9"$'+/

 #(. ,(3)(.).15 '8 !#682, $'.#($/ 3#+–!"#$$% -"* 3"!, /%,"2 #,7 /1 '"-$(2 :2(  94
 "(+%( 3#+–!"#$$% '( /#,+/ ". /.0-/ '7 <$-(! )8#5' 3#"0/2 (#"52 95"., 6$#*2
 3#+ !"#$$% -"*' 3 '8 ".# .!"#,*/ -"*' 351 ". 350 '8 $5' 3$'/, /%!$%( /4'*/ !",-+,
 /#(5' /(-, !#682,( 37 '+ &2+ 45(2/–!$, .161 *"8 ,2000–8"(!/ ,(20 '82 9"-$!)
 "*"7,( ,/%"2!' $,$4-$$,". )#"6 8%7% (!"#,*/ -"*' 351 ". 350 '8 $5' 3$'/) #&8/' ".
 #(5. /$/$ )$2$"82 )$#-2,( 37 $&7 &+ ,)$+$-(2/ #",$0' !58"% /%6/ !,7( -$%+/'
 !("'( '7 $&$–'+ /#".7' 85!% +0"2/ #&8// #(.7 )6 ,<$-(! )8#5' 3#"0/ '+ #!""'
 )"$. '1 +"0# !"('1" 9":&& '".(* 19229/01 (."! $1"*2) ."(, ".# .15 '8 '( )$%%82/
 /.# .' 9"&$%/ 9$$%+, $7 9$$0' $".# .(2002) 25–24 '85 ,837 (5)6' $1"*2 )$%$& ,7.0 )".&&1
 )"(2 ,"*–!"#6. $-$1*2 '( /5=8. $&$–'+ !"%2.%/ #4( '( )$.%!/ $"%$(, 9#"6 45"(/
 ./+,0// $%5' <$-(! )8#5' 3#"0 /$/ .' $7/ ".', 37$5'" ,(&* 3#+–#$$% !#0"$/ /'"+5

.(2002) 769 (6)"% &"5 ,7.0 )".&&1 )"$. '1 +"0# 9"/.3"., 0(4 1060/02 ."+ )+ ""(/
.Weaver v. Marine Bank, 637 F.2d 157 (3d Cir. 1980)  95
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 )$+$-(2/ 9"2. !. #$1*/' /!$$/ )$-"*/ !#42 .&".2 /,*# /#"0, "3#+–#$$%" *%"2/ !.
 "%2'"+, #(. )$#$(72/ 9""62" !. "7"!, '"'7' &+"% "3#+–#$$%" $"4$,/" ,9"// $-"(,
–!"#6." !"$%2 /7"!, !''"7 !$-"*/ /#&6// 96."'3#+–#$$%' *%"2/ 3"!' )$8%7% $#*82/
 $587 )$&2"*/ /'. $&$–'+ "%%7"! #(. !"2$12" )$8$87! #"58–9$." )!". )+ &*$ ,,"*
 +"%2'  !".,/  !".#"//  '(  9!'"*!  97–'+  97.")$$&$!+  )$*""#'  /*4,/  3"!2  )$#*.

98.9"/ $-"(, )$#*8% #(. )$#$(72' !',6"2 /%$. !$2#!
 /#&6/,  )$4#"52/  )$*%"2/  $7  /+,"-,  /20+  !.  !6$$82  /,*#/  /#&6//  )'".
 the context otherwise)  "!#*.  ,$$*2  )$#,&/  #(-;/"  ).  "3#+–!"#$$%"  ",(*$$  .'
 $#-2 '7' !$''7 !$'#&5 /5"#! #"0$' 9""7!/ .' --"*2/ $7 #"71' ($ 97 .(requires
 "!4'*/ .("2 !"$"71/ 9$,' 9"&-$5/ !&"+! 9$, 9$*,2 9"$'+/ 45(2/–!$, 97' .!$2#!/
 99.(withdrawable capital shares)  "/7$(2'  !"%!$%  !"$%"/  !"$"71"  ".#-%(  ,!2&"-/
 !"$%"// !"$"71/ ,/+",- !$(&"* !$,$# /$'+,' /-$%+2 #(. ,9"&-$5/ !&"+!' &"6$%,
 ./+,0/  !"$"71  97"  )1$2/  $*""#,  )$%!"2/  )$&%&$,$&  9/$'+,'  "%-/  /7$(2'  !"%!$%/
 9$,' 9"&-$5/ !&"+! 9$, $!"/2 '&,/ .0"2 $'#&5/ 9"$'+/ 45(2/–!$, ,372 ,"(* 3.
 /-5%"/ 9"&-$5/ !&"+! ."3#+–!"#$$%"7 ,"#' )$6">82 #(. ,&+"2–$7"#. ,"* $#$(72
 !"%6"2 )$-%,, #",$0/ !"&-5/ 100.<$-2 $#"4'"6# #4(2, '+"5 #(. $.-%, &8"2 $&$–'+
 )6 9/" ,)$$'#&5/ !".-%,/ $-"*2 !"+,"%/ !"%"*4," *""$& ,!#"-$, '( !"($#& $&$–'+
 *4,2/ '( "!2-/ 92' .!"%"&-5 *"4$,' $'#&5 &$6.! $&$–'+ ()$"82 #"+$( &+) !"*4",2
 "71 &$6.!/ $&$–'+ "*4",( )$'("7 )$-%,?G )$&$-52/ '7 4+27 ,1933 !%(, ,$'#&5/
 /$0'"6#2 /%/%( -%,, 9"&-$5 !"&"+! 9$, )$$!"/2 )$'&,/ ($ 97–'+ ..'2 $587 #1*/,
 ."5. /%"( 9"&-$5/ !"&"+! $(7"# '( ),02 .)$#*. *""4–$7"#. ,"* $#$(72 9$,' /5$-2
 #8"*2  +",%'  '"'+(  9"7$8/  !.  )$'4"%  #(.  ,)$#*.  ,"*  $#$(72  $(7"#  '(  ),022
 '( !".#"/' !"$.-%, !"&"+! '( )$-$5%2 !557/ ,)"7$8' ./""'/ '( 9"+#$5/ !'"7$

.847 '2+, ,71 ("/ '$+' ,!+."3 9$$%+, "44"0( $57 ,)$#*,%/–!$,' #,8/ $#,& 3"!2  96
.299 '2+, ,65 ("/ '$+' ,&""*- 9$$%+  97

 Superintendent of Insurance of New York v. Bankers Life & Casualty Co., 404 U.S. 6,  98
.79 ("/ '$+' ,.1&"', .+.&4 9$$%+ )6 ".# .10 (1971)

.Tcherepnin v. Knight, 389 U.S. 332 (1967) ;556 '2+, ,93 ("/ '$+' ,.#&" 9$$%+  99
 $7  +,-%  /,(  ,/2"&  *"#,  "'(  !2&"-  /4'*/  #71.2  .#&"  9$$%+,  9"$'+/  45(2/–!$,  100
 37, /0"+% /4'*/' !",$8/ !*. ."3#+–#$$%" $&7 !"'"+ 9%$. /,"* /$8%5 !$%7"!, !"$"71
 ".# .ERISA, 29 U.S.C. §1001 (1974)–/ *"72 /5$-2 /$0'"6#2 !$%/% /$8%5/ !$%7"!(
 3#+–!"#$$% -"*' ,15 '8 ,/.""(/ )(' .570—569 '2+, ,77 ("/ '$+' ,4.54+&5 9$$%+
 !#682,  "$&,"+'  3#+/–!"#$$%  !.  /0-2  ."/  ).  <$-(!  )8#5'  3#"0/2  &$6.!  6$#*2
 !$%!"2 "1 /6#*/ .94 ("/ '$+' ,(20 '82 9"-$!) 3#+ !"#$$% -"*' 3 '8 ".# .'"26! !$%7"!
 ,)$+0"2/ 3#+/–!"#$$%' 8*$, $!"/2 +&$2 )$&,"+' !"'6' )$&+"$2 #(. ,)$&*. )$.%!,
 ,()$&,"+'  3#+  !"#$$%  !+0/  #.!2  $4#5)  3#+  !"#$$%  !"%-!  "'"*$  )$2$"82  )$#-2,"

.617 !"- ,2000–8"(!/
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 /%6/, $7/ ".', )$7"1 !"&"+!/ $-$1*2 97( ,!#!"$2 /%$/ )$$'#&5/ 3#+/–!"#$$% $-"*
101.)$$'#&5/ !".-%,/ $-"* *"72 /,*#

!#6!$1#& '!(&1 2!!$6!+& 2!06"& 2/9!4 .5

 #(.  /#42  — )587  !.  )$&2"*/  /'.  $%52  )$+$-(2/  #",$0  '+  96/'  /#42/  *7"%'
 9$&,  "%!4$('  #1+$/'  ($  —  )$$'.#($/"  )$$.-$#2./  3#+/–!"#$$%  $%$&'  !5!"(2
 #",$0  '+  /%6//  .$'.#($/  9$&,  "3#+–#$$%"'  /$".#/  /#&6//  (",$6,  $.-$#2./
–$. /2," #(5. /2, !"$*%/ 9!2 '( 9,"2, ,$48$'%#45 $5". !.("% /%$. )$+$-(2/

 )$&-5"2/ )$5"6/ '( )&$-5! :$"'$6/ 9"#-+ !. /'6& '+ !!#"* .'. ,+$-(/' #(5.
 $4%""'#/  +&$2/  '7  *%"/  )$+$-(2/  #",$0  $%5'  $7  .&""'  ."/  3#+/–!"#$$%  $-"*  '+
 ).  4$'*/'"  /1  +&$2  9"*,'  '"7$  +$-(2  '7  $7"  ,!$'.$0%4"5/  /+-(//  !"&".–'+

.!$&$!+ /."(!' /""-!, "5872 &#5$/' "%"0#,
 $#$(72' +6"%, 9"$8$%" -!" '( )$%( )$+,(2 #!"$ ($ !$#,/–!"0#., 45(2/–$!,'
 #(. ,-"*/ 9"(' .$/ .0"2/ !&"-% .,*# $#"4'"6# #4(2 )/$'+ '$4/' $".#( /+-(/
 /%"2 97" — /2"&7" ,"*–!"#6. ,!"$%2 — /+-(/ $#$(72 /27, (#"52, #"717 !,-"%

.45(2/–$!,' /#.("/ )!"%(#5 !7.'2 #(. !"$5#"2. !"#&6/ /27
 3#+–!"#$$% $%$& '( )!($#5' +6"%, !$#,/–!"0#., !-"'*2 &"+ 9$. )"$7( /2"&
 ,$#- ,3#+–#$$%' #!"$, !-/,"2/ /26"&/ !. #",$0/ ,"# !+&' !2'62 #(. !"71/ '+
 97(  ,<$-(!  !""'!/'  ,$$*  !"$%2  '(  /#$72  '7'  $7  #2".  #,&/  9$.  .&$6.!,  /$%2
 !"$%2  $(7"#(  #2"'  9!$%  3.  ,37  )('  )$$-!/'  )$,$$*(  )$58"%  !"&"8$,  #$72  9$&/
 *!5 "#$.(/ )%2". 45(2/–$!, .3#+/–!"#$$% $-"*, !"+$5"2/ !"&*"$2/ !"%6/' )$.71
 $7" ,!"$!#"82 !"$%"/ !"$"71 /%-2 /%$. /$%2/ /(+2' /7'/ $7 *7"$ ). "1 /*%/ #"!8'
 '4"2 /$.#/ '4% 3. ,)/$'+ "'"*$ 3#+/–!"#$$% $%$& $7 /$$5$0 /2- .' /-8+' )$&&0'

.!.1 /%+4 9+"4/ '+
 #",$0  !.  9$$%+'  )$8%2  )$0"#*  )$21$  #(.7  !"##"+!2  #!"$  !"$4"-./  !"'.(/
 !4-"%  $'#&5/  3#+–!"#$$%  -"*,  /#&6//  .$&"*$$  /+-(/  /""!2  !"+02.,  )$+$-(2/
 /$!"#42' $".#/ 97"!, /#&6// '( /$"'$2 !7.'2" ,"/+-(/ /1"*" '( !$+2(2–,# 9"('

.45(2/–$!, $&$, /&-5"/
–#$$%' 35/% ")!8" /+-(/ /1"* $!2 $"/$1 )(' /*%2 9*,2 (,6!/ )$%(/ !0"#2,

 ,"$""./ 9*,2" )$2$' /%"7 /1 9*,2 .372 !"+,"%/ '-(2/–!"&,7 !"$"+2(2/ '+ ,3#+
 '-(2–&,7 -"2$% /""/2 #",$0/ '+ /%$62( !$5"'* /$0'"6# ,97–"27 .#,8"/ #,7( $57

.3#+/–!"#$$% $%$& *"72 /$0'"6# '( /$'6# !#&/'
 9$&(  !$%"$+/  !$!(!/  !."  !$#,/–!"0#.,  )$$-/  9$&/  $#-$+  !.  "%#-8  /1  -#5,
 $-"*/ ,02' )$.!! #(. *"!$% !#"0' +6"%, !"+0/ /'+% .,/ -#5, ./$'+ 88",2 /1

 )78/  "%$/  !"*5(2/  9$,(  /1"*/  $7  /7"2%/  /.7#+/  !#,8  !.  )6  /*"&  45(2/–!$,  101
.560—558 '2+, ,93 ("/ '$+' ,.#&" 9$$%+ ".# .3#+–#$$% 97'" /+-(/
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 )$%*,2–!!/ '( )!"0$*% $,6' )$+&–$2$2! "%. $7 #$/,% /1 ,'(, #,7 .'.#($' &*"$2/
 "''/ )$%*,2–!!/ $%( !. )($$%" ,$*#% .,/ -#5, .$""./ 9*,2 '( $($'(/" 9"(.#/
 )$&+0, '.#($, 45(2/–$!, )/$'. "8*$$!/ /7 &+( )$&*"$2 /+-(/ $#$(72' 8*$,
–!"0#.,  )$$-/  $-"*/  ,02/  '(  -$"&2–.'  )"($$  3"!"  $!"/2  #,8/  $'"4%  ,)$88"/2

.!$#,/
 9*",/ ,$""./ 9*,2 '( $%(/ 9*,2–!!/ )#6( !&*"$2/ !"$!$$+,/ *7"%' ,!.1 )+
 9*,2–!!/ $7 /+&, "%. ."$,6' !(#5!2 /%$. "%!0'2/ ,!5!"(2/ /+-(// &"8$ !.
 $%$& '( !"$'7!/" )$-"&$0/ !. "%$%$+ &6%' )$""H(?2 "%. #(.7 ''7 $4%""'# "%$. $%(/
 /#&6/' "!". :2.' /,$8 9$. $7 ($6&%" #*".2/ !. )$&-% /1 ,'(, #,7" ,3#+/–!"#$$%

."%!+&' :2.' $'.#($/ 9$&/ '+( /(&*/ !$!"/2/

 -!-/&1 -/,%$3/ &%(0 &$(.& -#$6" :. 6$3
-1!!6& &$(.&& "%

 9/ — "3#+–#$$%" !#&6/, ("2$(' )$$".#/ &"8$/–!"%"#-+ !. (,6' .$/ /1 -#5 !#42
 /#&6//  '(  !$!"/2  !"%(#5  !,"4'  9/"  ,/#&6/,  !$!-$-*  /2#"5#'  $%"(.#  /""!27
 96/'  )$.,  3#+/–!"#$$%  $%$&(  .$/  !"%(#5/  '(  .0"2/  !&"-%  .-"*,  )"$7  !2$$-/
 )$(#&%  )%$.  9/,  )$+$-(2/(  !"+-(/  ,"%$$/&  ,!"'$,8  !"+-(/,  )$+$-(2/  '+
 ,/'7'7'  #!"$,  !","(*  /'.  !"+-(/  ./+-(//2  /."(!  -$5/'  $&7  )$'$+5  !"$/'
 )6  $'"."  ,/+-(//  '(  )$21$/  !2"+'  +&$2,  !"!$*%2  )$',"8  9/,  )$+$-(2/  "'$."
 ./%22 #(+!/' /""-2 3. /+-(// )"*!, $-, "%$.( )&.' !$%$$5"./ #!$–!",/'!/2
 !"+5"! 9!". )"$/–#&82 !"5%' !'6"82 ,/-$-*/ !"#42, ,4$/ !%6"+2/ ,"1 .0"2 !&"-%
 !"-5%"2/  !"&"+!  9"67  ,3#+/–!"#$$%  $%$&  !.  9/$'+  '$*/'  ''7  $".#/  92  /1  9$.(
 /2"& 95"., .$(–$("'! ". /8$4 $8$4#7 !($7# ,'(2' — !$%7#0 /'"+52 -'*7 !"#&8,
 '(  /'$+5  /+-(/  '+  !"&$+2/  !"#&8,  !"-5%"2/  !"&"+!,  9"$&  )6  )"$/–#&82  #8"$
 '( !$!"/2 !"%(#5 '( 3#&–'+ 9$,) "1 /&2+ ,97–"27 .)/$%$2' !"%"$71 9"67 ,)/$(7"#
 '(  )-8+,  !"'$,8  !"+-(/  /!7*,  8"5!!  (/-$*!  '(  3#&–'+  9$,"  !2$$-/  /#&6//
 !"87!2 9/( )"(2 !.1" ,)"$7 -"*/ '( /#0/ !$%"('/ !"%(#5' !"'5"% 9%$.( )$#*.

.!#*. /-2-2* 3#&, !"*8"%2 ". 9$+-#-2, !"-8+ '( !"87,
 $7 /2"& ,)"$7 !2$$-/ /#&6// !. !$!"/2 !"%(#5 (#5' !"#(5./ <.–'+" ,!.1 )+
 '77 /,# !"#$/,, )"*!' $".#( )"(2 !.1" ,!$!-$-* /2#"5#2 8"%2 9$. )"$ '( "5"8,
 #!$ .&*.7 !"-8+/ $%%7!2" )$+$-(2/ !,"4' 3#+/–!"#$$% $%$& '( )/$#&6 !. #(5./
 #(. ,)$#16% /+-(/ $#$(72 !26"& ,)$,# )$'$,8 /+-(/ $#$(72 )"$7 )$2$$- ,97 '+
 .#$,8%( $57 ,3#+/–!"#$$% $%$& '( )/$!"#42 &-"2, /$"02 /%$. )/$+$-(2 '+ /%6//
 '( )!%6/, /71$ ,''7, ). ,)$#$(72 )!". 9$,2 $2 +$#7$ --"*2/ $7 $".#/ 92 37$5'
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 &#5%  9"$&  )$$-%  ,)$#16%  )$$8%%$5  )$#$(72,  9"$&/  !",$(*  *7"%'  .3#+/–!"#$$%  $%$&
 ...!"&"+!" $.7#./ <"#$0/ 92 #,7 #45$/' $".#/ 92 ,<"8,' ./1 -#5 '( "7(2/, )/,
 !$%#&"2  /#&6/,  -$582  ".  $*#7/  ,$7#2  "%!4$('  !""/2  9%$.(  ,"!"#&8,  !"-5%"2/

."3#+–!"#$$%" '(

"*$+–$!!," -$(.&) -!-6!60 &1$/3$ "% (/4!&–-/,/$6+ .1

 !#&6/'  .,/  $!-$-*/  /""!2/  !.  )$+$02  "%.  ,/$6"8,  9"$&/  !.  !"02'  !"8%'  $',2
 /+-(/  $#$(72  '(  /2$(#,  *"!5'  $".#  /#&6//  !.  ,"%!4$('  .-"*,  "3#+–#$$%"
 !"$,-+ /*$4,2 "1 /4$( .3#+/–!"#$$% $%$& '( )!"8* !. )/$'+ ("#5' ($( )$$8'-
 /$/$ .' /+-(/ $#$(72 '( "1 /2$(# $,6' .!$'7'7 !"'$+5 &"&$+, ,# 97#+( ,!".&">
 97. $5$058/ /#-2/ !",$8%, )/, ("2$(/ ). (&*2 )+5 '7 9"*,'" #"1*' 3#"0 ."5.
 )/$'. 8*$$!/' )$,$$*2 #",$0/ 9"2." !".&""/ .3#+/–!"#$$% $%$& '( !"%6// !. -$&02
 #,"&2  /%"(.#,"  (.#,  102.3(2/,  "4#"5$(  )$6$#*  4+2'  !.1"  ,3#+–#$$%  '.7  ''77
 $5$058/ /#-2, "(7#% ). <. 3#+–#$$% ",(*$$ /2$(#' 9!8%7/ +6#2 #(. ,!"$%2,

./'$+5 /+-(/ !#42'
 ,3#+/–!"#$$% $%$& '( )!'*/ !. "%!4$(' /-$&02 /%$. /'$+5 /+-(/ ,#"717 ,''77
 /'$+5 /+-(/' 8%7%/ )&. ./$'+ )!". '$*/' /%""7 /!$$/ .' )'"+2 $#"48$/ 95".,"
 ", '"4$' '6"82 /$/ .' 97 .' ). $#/( ,+$-(/' &2"+ ."/ ",( )"*!, ''7–3#&, $-,
 /+"%0 /+-(/, )$,# )$#-2, !%$$5.!2/ ,/'$,8 /+-(/2 '$&,/' ,97–"27 .'$+5 -'*
 ,(!#*8%  /#,*  '(  /$!"$%2,  #",$0/  92  )&.  '(  /+-(/  !26"&)  $-8+  )1$2,  !$8*$
 <-$/ 103.+$-(2/ '( &,7% <-$/, /+-(/, !"%$$5.!2 !"'$+5/ !"+-(// 9$,2 !",#
 "$'.( )1$2/ !"+2(2 !. )"! &+ ##,' !",# )$2+5 +$-(2/ !. +$%$ ,*#%/ /+-(//
 )$%4- )$5-$/, /'$,8 /+-(/ $7 &2'2 9"$8$%/ ,!.1 !2"+' .!"#$/1 /%(2 4"-%'" 8%7%
 )." 104./+-(// '( -2"+' /-$&, /-$&02 /%$." ,!"1$15 !&&"+2 )&./ '( "%"/' !$8*$

 +,-$ ). $#/( ,$6'"4".4 9"+$4 "%$/ "!"72!8/" #",$0/ 9"2. #,&, 9"+$4/ $7 9"+4' 9!$%  102
 #",$0/  ",  /.#$  .'  ,"(  $1.  ,3#+–#$$%  /""/2  "%$.  /+-(/  '(  )$"82  6"8  $7  45(2/
 ''*, "#0"% .' 3#+/–!"#$$% $%$& $7 #"71' ($ ,!.1 )+ .--"*2/ !%6/' /50$ .'" 3#+–#$$%
 /1 ''7," ,!"2$"82 !"$5$0 !"2$$- #,7 -(2, .)/'( /2#"5# $,6' #,&/ 37 $.&""," ,-$#/
 &",$7–$. .$!#"82 95"., 3#+–#$$% )/, )$."# -"(, )$+$-(2/" )$'$+5/( !"+-(/ $6"8
 37' /,$8/ "1 .)$,# )$4#5, +"65'" -"(/ !. +1+1' '"'+ --"*2/ $&$–'+ /'. !"8$5! '(

.)$+$-(2/ !"$5$0 '( 9"+$4/ '+ #1"* !$#,/–!"0#., 9"$'+/ 45(2/–!$,(
 '"/$%, ,#+!/' +$-(2/ !. /+$%2 '"&6 <-$/, /+-(/ ,.8$6 &*2 .$%""$7–"& ."/ /5 #(-/  103
 /'$+5  !",#"+2  $&$–'+  "!+-(/  !.  *$,(/'  "!%""7,(  +$-(2  ,.8$6  3&$.2"  ,"!+-(/

."'"/$%' "!2"#!2 #(5./ '77 *$""#/' !%2–'+ )1$2/ 92 &,7% *!%, /'$*!7'2 +$-($
 )$(%./ ,"# $7 )$%+"4/ ,$-8#,4" 92%/7 '( )8#"52/ .022/ !. )6 #$71/' ($ /1 9$$%+'  104
 .!".&"–$. $.%!," )$%4- )$2"78, )$#"2$/ ". !"+-(/ )$+0,2 )/ #(.7 9"7$8 $,/". )%$/
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 /+5(/ '( /#-2, 3#+/–!"#$$% $%$& '( )!%6/ !. #!$$' ". '"'(' /'. !",$8, $& 9$.
 !$!#,*/ /*""#, )6 /$"'! 3#+/–!"#$$% $%$& '( )!'*/' /+$%A// $7 <$8"% $1. ,/'$+5
 35/$' (-/,"2/ /,"# !. ".) /$$8"'7"./ '7 !. &&"+' 9$$%"+2 -(2/ .)!'*/2 !+,"%/
 *"!$5'  #$($  95".,  (2(2  #(.  9"78$*/  &"&$+,  /(+2'  #,"&2  .)$'$,8  )$+$-(2'
 3#"0 '7 37, 9$. )6" ,)$21$ (2(' )$2$.!2/ )$#"($7, "%*$% "%'"7 .' .!$'7'7 !"'$+5
 .' 3. ,'$,8 +$-(2 (2(' )&. '7' "#(5.$ 3#+/–!"#$$% $%$&( 37$5' $".# .$!#,*
–$. $''7" $"'$6 '( /1 #(-/, )$21$/ !$$8"'7". !,"4' &*"$2 '"5$4' /-&0/ ($( /.#%

 /+-(/' 8%7%/ &0 ". !"5!"(' 8%7%/ <!"( !26"& ,)$'$+5 )$+$-(2 ,<"8,' 105.!$2#!
 )$5!!(2/  )$#*./  )$&&0'  /,#  !$45(2  /,#-,  ''7–3#&,  )$$"02  ,)$#*.  )+  &*$
 ,!$2#! $%52 !",# )$2+5 )/$'+ )$%$62 )$'$6#/ 9$-$1%/" )$1"*/ $%$& ,!.1 *7"%' .)1$2,
 !","#- )$!$+' !$(+% /'$,8 /+-(/ ,!.1 !2"+' 106..""(–$602 9$6, /+$,! )$#(5.2"
 )$!$+' ,'(2' .)1$2, )$2#"6/ #.( 9$,' +$-(2/ 9$, !$45(2 /,#- .''" /5$-+ 3#&,
 ."/ !","#- )$!$+'" ,-$5%2/2 9$#($2, !"$%2/ !. (7"# "%$. !"$%2, +$-(2 !"%2"12
 ./+-(// $4#5 !. "20+, .&""2 "%$." ,$%"(.#/ -"(/ '( #"*2!/ $%"%6%2 '+ 32!82
 !"72!8/ *$7"/' "$'+ /(-$" ,/+$,! !'$+ "' !&2"+ $2 $5'7 ''7 #"#, .' !.1 *7"%'

107./'. )$'"(72 '+ "'$,(, #,6!/' )$$"(+ 3#+/–!"#$$% $%$& ./$+4/ '+
 #"71' ($ ,-(2, !"+-(// )"&$- ."/ -"*/ $#"*.2 &2"+/ $17#2/ 9"$+#/( 9""$72
 /27 )6 ). ,# -1% )#6$$ .' 37$5' ./+-(/ *"5$4' 97"82 )$'-. "%$/ !".&" #8"* $7
 !".&"", !+&' "'7"$ )$'$,8/ )$+$-(2/( &,'," ,-"*/ !%6/, "71$ )$'$+5 )$+$-(2
 )$6$#* .$0"/') 3#+–#$$% ,(*$$ ,/$%2 !26"& ,)$"82 )( .("%/ /+-(/ #$(72 $7 /,#
 "$/$  #(.  3#+/–!"#$$%  $,6'  $7  .$/  "%!&2+  97–'+  .(9"*,.'  )$'-"  #!"$,  )$202"02
 /+-(/' "(2$( )/ ). (&*2 )+5 '7, 9"*,' 3#"0 /$/$ .' (#"52, /2$(#, )$,"-%
 (7"#' /%-2 /%$. 3#+–#$$%7 )$"82 /+-(/ #$(72 !#&6/ ,37' #,+2 ./'$+5 ". /'$,8

 Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision :".#
.Under Risk, 47(2) ECONOMETRICA 263 (1979)

 )-'* ,)$#*. )$'7, 37' )$#(7"2/" )$2$.!2/ )$21$/ !." !>21$/ !. &&"+' $".#/ 92  105
 -"* ,/26"&' ,".# .)/$%$2' )$-%+2 ". 82 !",4/ !26"& ,--"*2/ '( /#$($ !",#+!/ 3"!
 ,(9"/ !"#$!+ !"#,*) !"+-(/ &"&$+' -"* ;234 *"8 ,1959–4"$(!/ ,9"/ !"+-(/ &"&$+'

.100 *"8 ,1984–&"2(!/ ,/$(+!, *"!$5" #-*2 &"&$+' -"* ;170 *"8 ,1990–9"(!/
 $1"*2) ."!, !".#' 9!$% !"$%2, /-8+ '( #(-/, )$$''7/ )$1"*/ $%$& '( /'*/' /26"&  106
 $1"*2  )$%$&  ,Art Advanced Recognition Technologies Inc.  '1  /:&*  2207/00  (."!
 )$&$6.!/  $%$&2  !"%"#-+  !"*&'  )$.,  )%$.  9$-$1%/  ".  )$1"*/  $%$&  .(2005)  336  (7)/'
 .!$''7/ )$%"2./ !,"*2 !"2$.!2 !",$8%, !#16% #(. $"'$6/ !,"* !. &*"$2," ,)$$''7/

.(2003) 171 (4)1% &"5 ,!)&* "-&0$& !"#:0 '1 5"/ 741/01 ."+ ".#
 -"*' 31 '8, !.02% /2"& /.#"/ .Securities Act of 1933, 15 U.S.C.S. §77k (1933) ".#  107
 ""(/ .427 *"8 ,2004–&"8(!/ ,(23 '82 9"-$!) 3#+ !"#$$% -"*' 3 '8 )6 ".# .3#+–!"#$$%
 "$%(2/ -"(, ."( $602 9$6, !$45(2/ !"$#*./ !"'",6 — -"(/ '+ !$2#!" 9$'&$ $#2+

.(1996) 269 ,249 17 9&53$+
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 !. ,"%$$/& ,"'( 9"(.#/ &,"#/ !. -# .'. ,-"*/ !"%6/ '7 !. $42"4". 95"., "!".
 +0"/( 3#+–#$$% $,6' -# !"'+5"2 -"*,( !"%6// ,#$2 .!$2#! &6% )$&*"$2/ )$''7/
–$!'," ,# '/-' ''7–3#&, !"+0"2 9%$. ,9,$4 )0+2 ,!"'$+5 !"+-(/ "'$." ,#",$0'
 )!'*/ #$*2( 9.72 .-"*/ $%"%6%2 ,#$2 !'+5/ !. ",$$*$ .'( 9.72" ,)$(%. '( )$"82
 9"*,' ."5. ,$$*2 !".&""/ 3#+ .,# "%$. )$'$+5 )$+$-(2 '+ )6 3#+/–!"#$$% $%$& '(
 /$!",$8% $5–'+ .'" ,)$$''7/ /$%$$5.2 $5' ".' ). 3#+–#$$% .$/ !2$"82 /+-(/ ).
 /$%2  '+,  97(  ,/'$,8  /+-(/  '(  #$(72,  9"#-$+,  #,"&2  ,/$%2'  #(.,  .!"$5$058/
 ,"# !($7# '( /#-2, ,)%2". .!"$%2/ !. /-$5%/( /#,*/ !. '/%' !"712 /%/% "%$.
 /+-(/' !75/% "!+-(/" ,/#,*, /4$'(2 9$5$-+, /%/% !"$%2/ (7"# ,/26"&' ,!"$%2/
 !"$%2/ ). "5"6' /#-2 '7, 9*,$( &*"$2 9$& *"!$5 -$&02 #,&/ 9$. 9$$&+ 3. ./'$+5

108.3#+–#$$% !""/2 9%$. 9/( 9.72" /'$+5 /+-(/ '+ &$+2/ 95"., "(7#%
 )/ !+0"2/ /#&6/, /+-(// $#$(72 !2$(#, "+$5"$( )$%"(.#/ )$#$(72/ ,97 ).
 .$0"/')  ,"*–!"#6.  ,!"$%2  9"67  ,)/,  )$+$-(2/  '+  96/'  -&0"2(  )$$8'-/  )$#$(72/
 ".  !"$%2'  ("2$2'  )$%!$%  ".  )$#$2/  /+-(/  $#$(72  97"  (!$#*82  /-8+,  ,"*–!"#6.
 "#2"$ "$'.( 3#+/–#$$% !. -$5%/' &$!+( )#"6 "!". $&$–'+ )$-5%"2 #(. ,,"*–!"#6.'
 /+-(/  $#$(72  '(  !58"%  /2$(#  '(  /#"!  +$62  !+7  109./+-(//  $#$(72  "(2"2$  ".
 #,"&2 )+5/ )'". ,!".&""/ )"&$- ."/ '%"$0#/ 9.7 )6 .3#+–#$$%7 )!".#' ($( )$'$,8
 )!$$.#  !.  !",$$*2  3#+/–!"#$$%  $%$&  '(  )/$!"#42(  "$'.2  #"#,  /1  9$.(  )$#$(72,
 ."5. .$/ 9.7 /+#7// .3#+–#$$%, #,"&2 $7 -"(, 8"1%8%"- )/$,6' 9$.( ". 3#+–#$$%7
 !$#"4'"6# ". !$4"5$( /+#7/ $#5 .'" ,'7' /$"'6 /$/! .$/( ,4"2" ,!"$%$&2 !+#7/
 $"'! )7#+( /+-(/ $#$(72 ,"%$$/& ,)$#16% /+-(/ $#$(72 '( /0",-, #,"&2 .!#*".2
 9$,2 .!#16%/ /-8+/ 9%7!2 '( "!4$'(, $"02 "1&* #(. (8$8,/–87%) #*. 87% '( "$""(,
 !. )/, )$+$-(2/ '+ '$*/' 9$$%"+2 ."/( )$#$(72 )!"., #"*,' --"*2/ '+ "1 /2$(#

..,/ -#5–!!, 9"&% "1 /,"(* /$6"8, 110.(9-'* ". 9'"7) 3#+/–!"#$$% $%$& '( !"%6//

.76 ("/ '$+' ,).'1( 9$$%+ ""(/  108
 /+-(// #$(72 '( -$5%2/ )/,() /'. 9$+2 ("2$2' )$%!$% ". )$#$2/ /+-(/ $#$(72  109
 )%$.  (/+-(//  #$(72  #2"$  ".  (2"2$  )/$'.(  3#+/–!"#$$%  !.  &$!+,  -$5%$(  /1  ."/
 9.7 #,"&2( .$/ 37' /,$8/ .3(2/, )/$'. 8*$$!%( $57 ,"1 /2$(# 3#"0' )$#16% #&6,

.)$'$6#/ )$''7/ /$,6' )$'* 37$5'" ,#*. '( "-8+, !$%"/ /+-(/,
 /$0'"5$%2 &6% )$''7/ !. !2$"82 !"+-(/ !0",- '+ '$*/' )$%$$%"+2 ). ,/26"&' ,37  110
 $57  .9$$%+  "!".  3#"0'  "3#+/–#$$%"  !#&6/  !.  ,$*#/'  9!$%  ,$"'$6/  $''7  !.  .'  3.
 /1  #,&  ,'$+'  .  -#5,  )$%"(  )$$8%%$5  )$#$(72'  !"2$$-/  !"#&6//  !#$-8,  "%$.#/(
–#$$%" '( /#&6// !. ,$*#2 #(. ,3#+–!"#$$% -"*' * -#5, #"#,–.'" <#"6 95"., /(+%
 9#-  '(  !"&$*$  !",#'"  1  <$+8,(  /#&6/,  )$'"'7  )%$.(  3#+–!"#$$%  !",#'"  ,"3#+
 /,*# !$''7 /#&6/ +",-' .$/ !#*. 3#& ."!"5!"(2 !"+-(/' -"*, /!#&6/7 /#"68
 ,-"*, !"2$"82 !".#"/ '( 9!'"*!2 )$2$"82 3#+–!"#$$% 6$#*/' '$,-2," ,"3#+–#$$%"'
 +"%2' $&7 /, ($( --"*2/ '( /4'*/ '7 ,/#-2 '7, .)"($#, ". <$-(!, 3#"0/ 9"67
 !"%"#8*" !"%"#!$ )$2$$- $7 ($6&/' $".# 97–"27 ./7#,, ',-!! !2$$-/ !".&""/–$. !.
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?*$+–-/$!!, 2& (derivatives) 2!$8., &+6%& !$!%91 2#& .2

 )$1"* ". !"$05". !26"& ,)$#16% /+-(/ $#$(72 ). /'.(/ !",$(* !. #$/,/' $&7
 ",$%/( $1"*2/ 45(2/–!$, '( !"4'*/ $!(, 9"$&/ !. *!5@% ,3#+–!"#$$% )/ ,)$$&$!+
 "%!&2+ !60/' .",27 $.-$#2. 9$&–-85, 3#+%( 9"$& 6$0% 972–#*.' .!"7"5/ !".0"!
 !"#*.  !"2782  )$%"(  )$#16%  /+-(/  $#$(72  /2,  #$/,%"  )78%  <"8,'"  ,/1  9$$%+,
 !"+$%A/," $"0#/ 9$&, -$2+%( $%5' .3#+/–!"#$$% $%$& '( ),$', !"$"02/ /+-(/ '(
 #,7 $7 -# 9$$0% ,"3#+–#$$%" !#&6/, )$#16% )$#$(72 '( )!''7/–$.' ". )!''7/'
 ."3#+–!"#$$%  ("7#'  !"71  !"%-2/  !"&"+!"  <"#$0/  "3#+–#$$%"  !#&6/,  )$$-  )"$7
 ,)$#16%/  )$#$(72/  92  -'*'  !$'"'$2/  "!"+2(2,  )$.!/'  '"7$  "20+'(7  /1  <"#$0
 )$$8%%$5 )$#$(72 )'". ./($7# !"71 9!". )$(7"#' !"%-2/ ,call 6"82 !"$05".' 4#5,"
 put 6"82 !"$05". ,'(2' ,9/ 37 .#"2./ <"#$0/ '( "#&6' )$'5"% )%$. /'.' )$'$,-2
 3#+–!"#$$%  '(  &&2'  +6"%,  !"$05".  ".  (/($7#2  '$&,/')  3#+–!"#$$%  '(  /#$72'
 $7 !&2'2 !".$02/( #2"' 9!$% #!"$ $''7 95"., .(3#+–#$$% !($7#' !"$05".2 '$&,/')
 )$278// .("2 8$8,/–87% ). -58 #!""$$( 37 )$27*"!2 )$$8%%$5 )$278/ ,0+' 9!$%

111.3#+–#$$% "20+, ,(*$$
 ("7#' !"71 !"%-2/ !"&"+!" <"#$0, --"*2/ 4-%( ,#/ )"020/" /$$#42$8/ #8"*
 -#  --"*2/  9""7!/  /#&6//  '(  /1  -'*,  $7  /%-82'  "%!".  )$'$,"2  "3#+–!"#$$%
 !""/2" warrants $"%$7, !"+"&$ #(. ,!"$05"./ -$5%2 '( 3#+–#$$% !($7#' !"$05".'
 )$-$5%2  (2(2  /1  -$!">  $&"*$$  #16%  $8%%$5  #$(72  .&*"$2  6"82  #16%  $8%%$5  #$(72
 !#&6/ #&6' '"5$' "$'+( -58 '7 9$.( 9.72" ,)/$-8+ '"/$% )(' <87 $2"78 8"$6'

 )'". ,-"*/ '( )$%"( )$7#0' "3#+–#$$%" *%"2/ '( !"%"( !"#&6/, !(2!(2/ /($6'
 !"($#& 3#"0' "3#+–#$$%" !#&6/, !&-2!2/ ,!$*7"%/ /2$(#, /1 9$$%+, -"8+' '7"% .'

.$"'$6/
 !"5$-2  !"#$-8'  .)$27*"!2/  )$$8%%$5/  )$278//2  -'*'  +6"%,  '$+'  20  ("/  ".#  111
 Roberta Romano, A  :".#  /'.  )$#$(72'  8*$,  )$$-/  $#"4'"6#/  #4(2/  !"&".–'+
 Thumbnail Sketch of Derivative Securities and Their Regulation, 55 MD. L. REV. 1
 Willa E. :".# ()$%2"12 $2$#1! !5'*/) Swap $278/ '( $".#/ )6""$8 !'.(' .(1996)
 Gibson, Are Swap Agreements Securities or Futures? The Inadequacies of Applying
 the Traditional Regulatory Approach to OTC Derivatives Transactions, 24 J. CORP. L.
 )$-"&$0 !",#' ,(credit derivatives) ,"* $#$(72 '+ )$#16% !"&".–'+ #,8/' .379 (1999)
 David A. Skeel, Jr. & Frank Partnoy, The :".# ,)/$'. 8*$, /5$-2 /$0'"6#, 3#"0 #&+/'
Promise and Perils of Credit Derivatives, U. CIN. L. REV. (2006), available at papers.
 +6"%,  !"$%$&2  !"+0/'"  <$-2  *"!$%'  .ssrn.com/sol3/papers.cfm?abstract_id=929747
 Jennifer E. Bethel & Allen Ferrell, Policy :".# ,)$%?,"2 )$#0"2' 8*$, /$"0#/ /$0'"6#'
 Issues Raised by Structured Products, in BROOKINGS–NOMURA PAPERS ON FINANCIAL

SERVICES (Yasuki Fuchita & Robert E. Litan eds., 2007), available at papers.ssrn.com/
.sol3/papers.cfm?abstract_id=941720
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 9$,  +$#72/  '&,//  ,&$$2  /.#%(  $57  ./7  &+  )/,  "%&(  )$#42#5/  $5'  "3#+–#$$%"
 "!4$'(, $"02 8$8,/–87% '( "$""(( ."/ )$#*. )$$8%%$5 )$#$(72 9$,' /1 3#+–#$$%
 )$#*. )$#16% )$$8%%$5 )$#$(72 $,6' .$/ !%$$%+2/ /'.(/ .#16%/ #$(72/ -$5%2 '(
 )$&&0 $&$–'+ !"-5%"2/ !"$05". !26"& ,#*. '( "-8+, /'$,8 /+-(/ )$""/2 )%$.(
 (#"52, )$''7% )%$. ,"%!4$(' ,/'. )$#16% .8$8,/–87%, /4$'( )/' 9$.( )$$($'(
 9$&/ !#682, )'#"6, 9"&' ($" ,-"*' 1 <$+8, "3#+–#$$%" '( !2$$-/ !$17#2/ /#&6/,

.)$$-/ 9$&/ '( !$!"/2 !"%(#5 !#682, ". $"0#/

9&.:,1 -0/$- &.&$2+ (0 7.0–)".&&1 &1&' ($ 9)("%)( 0,"1# )&(*.$& -/&43 (*)

 !"-8"+/  !"4'*/  $!(  !"+02.,  )"$7  !2$$-/  !"%(#5/  '(  !"$!$$+,/  !.  )$6&%
 !#682, (#"52, )!". ''7 .' 3#+–!"#$$% -"* --"*2 #(. )$#16% )$$8%%$5 )$#$(72,
 !%-82 ,)$#$(72/ 9$, 9"$2&/ <#* ,9'/' /.#%( $57 .-"*' 1 <$+8,( !$!$$+,/ /#&6//
 )%$. /'. !"+&–$-"'$* $7 #2.%" )$&-% ./!"+#2 /7"5/ )$#-2/2 &*. '7, 45(2/–!$,
 3#+–!"#$$% $%$&( $".# ). /'.(' $7 "%!&2+ *7"%' !.1" ,#-$+" ''7 "%!". )$+$!52
 ,:"* +,42 '( #+( '+ ". )$"82 &&2 '( "#+( '+ !"$05". !26"& )$#16% $,6' "'"*$
 .3#+–!"#$$% $%$& '( !"$8'-/ !"#42/ !#682, !7!"* /,"(! 9$. ,)$$&$!+ )$1"* ".
 ,/'$,8 /+-(/ '( #$(72, #,"&2( $5–'+–<.( .$/ ,9'/' #$/,%( $57 ,37' /,$8/
 #(. !"$'#"&0"#5/ !"'42/ +"0$,," 8$8,/–87% !#$*,, "#-$+, /02!2 )1$/ &$-5!
 /#$($  3#&  9$.  )1$'  3'$."  /+-(//  +"0$,  +6#2  ./+-(//  )78/  ("2$2  )('  !"0"*%
 "$""(, !"&"%!/ $,6' !$4%#/%$. !"5$-( !2$$- ,+-("/( )"78/2 /.%/–!","4 -$5/'
 +0"22/ '$,8/ +$-(2/ 9$, +&$2/ $#+5( #2"' 9!$% #!"$ $''7 95".," ,8$8,/–87% '(
 -'*' !*!2 +-#-/ !. 4$2(2 /1 ,02 .$8*$ 95"., 94- "%$/ /+-(// !$%7"! $21$ 9$,'
 /-&0// /#-2 '7," ,9'"7' !*!2 .' $7 <. ,3#+–!"#$$% $%$& '( )!'*/' !"-&0//2

.#*. $&$–'+ !'/"%2/ !$-8+ !"'$+5, /+-(/ '( /#-2, #(.2 #!"$ /('*
 /,$' /2( 3$('. !45"(/( 37, &*$$!2 #(. ,!:". 9$&–-85 ."/ 9"(.#/ 9$&/–-85
 /5!"( .$/ $-'* 95".," ,"3#+–#$$%" '( /#&6// 8$8,, )$&2"+/ )$$!"/2/ )$'"-$('
 !$587 /%+,"!7 '$*!/ !:". 9$&–-85 112.3#+/–!"#$$% $%$& '( )/$!"#42' #(., "%!+&'
 9",(*, 91"# #2 '( /,"* !#!$ 9$6, ($6/ &*".2/ $*#12/ -%,( #0"-2 9$& #&8, /'$6#
 )$#$(72", -%,/ !"+02., )$$@-( #*822 /#0"% 91"# '( /,"*/ !#!$ ."'0. '/%!2/
 9+4 91"# .45(2/–!$, !.1 #.!2( $57 ,!"$%2 '( )$"82 &&2' +6"%, ")$8%%$5" )$$&$!+

 #(. ,9"$'+/ 45(2/–!$,' #"+#+ (6"/ "1 /4'*/ '+ $7 9$"0$ .85 ("/ '$+' ,!:". 9$$%+  112
 /'4$, /1 )65 9$6, .9%"6!/' !"(# 91"#' -$%+/' .' $1"*2/ 45(2/–!$, !4'*/, )65 .02
 .$1"*2/ 45(2/–!$,' 9"$&/ !. /#$1*/" ,$1"*2/ 45(2/–!$, !4'*/ !. #"+#+/ !.7#+
 .",%,  ($6%  (14.11.1999  ,)8#"5  .')  ,'%"*+-  &%.:+-  /1#  '1  !:".  5931/95  ."+  ".#
 "+$6/  9"$'+/  45(2/–!$,  '(  "1  "!+$,-  #*.'  ,/'.  !"#"(  $,!"7  '(  )!+$&$  ,4$2'
 45(2/–!$,  '(  "$!"+$,-'(  .$/  !$5"8/  /.0"!/(  37  ,)/$%$,  /#(5  )78/'  )$&&0/

.$,$4#5". <-"! 9$. !:". 9$$%+, $1"*2/
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 )$+"4% #(. ,)$&#5% )$(.# /("'(, !"$-"*–$., )$+"6% !$%7"!/ '"/$%, -%,/ $(+2(
 (,) ;9"$($# .'' /'"/$%" 3#+–!"#$$%, #*82' /8#", !*$!5 (.) :3#+–!"#$$% -"*, )'"7
 (6) ;"2"8#5 !. /#$!/ 3#+–!"#$$% !"(#( <$-(! $5–'+ .' #",$0' 3#+–!"#$$% !+0/
 '( /*%// '+ "728% /'. !"%+4 .-"*, #"2./ $5–'+ .' #",$0' !",$$*!/ !"&"+! !+0/
 (!"$05"./ ".) )$$&$!+/ )$1"*/ ,$#- — -%,/ '0. "#*8%( )$$8%%$5/ )$#$(72/ $7 91"#

113."3#+–#$$%" #&6, 97. )/ — !"$%2 '( &&2 '+
 +,-%( 921, !2$"82 /#"*8 ". 87% '( /#$72' ". /($7#' !",$$*!/ "%$/ $&$!+ /1"*
 ./-8+/ $.%! #!$ )+ &*$ /1"*/ !!$#7 921, +,-%( #$*2," ,/#$82/ 921 ."/ ,(.#2
 921, )$587 !#,+/, #,"&2 9$. ,/#"*8 ". 87% '( /#$72" /$$%-, #,"&2( $5–'+–<.
 )$5!!(2/  114.$&$!+/  /#$82/  921,  )$587  !#,+/'  !",$$*!/,  .'.  ,/-8+/  +"0$,
 )$#$*2 $$"%$( $,6' !"2$"82 !"$5$0 )/' ($( )$+$-(2 )%$/ )$$&$!+ )$-""(, #*82,
 )$-1%  $%52  )20+  '+  96/'  ".  )/$!"$5$0  !"(22!/2  )$*""#  -$5/'  )$%$$%"+2  #(."
 -$1*2(  $2'  !$&$!+  /-8+2  &85//  ".  *""#/  97–'+  .)$#$*2/  !"&"%!  )/'  ",8$(
 )78//  $5–'+  87%/  #$*2  9$,(  #(-,  )$$"'!  /#$82/  3$#.!  &+  /+-(/  !$$0$1"5,
 '+ /$05".' 97 ). /2"& $&$!+/ /1"*/ .)78/, ,"-%/ $&$!+/ 3$#.!, 87%/ #$*2 9$,'
 '$&,/' )'". ,(/$05"./ ,!"7 '( 3#+–#$$% "%$. 8$8,/–87% #(.7) )$"82 8$8,–87%
 /-8+ +0,' !"71 -# .'" ,8$8,/–87%, !$&$!+/ /-8+/ !. (22' /,"* !2$$- ,/$05".2
 3. ,!"$%2 '( "/('7 &&2 -58 .'' /$/ 8$8,/–87% ,!:". 9$&–-85 !",$8%, 115.!.17
 ,!"$%2 '( &&2 '+ /$05"., ". $&$!+ /1"*, #,"& ). 9$,/' /(- 45(2/–!$, $#,&2
 !. ($6&2 9$&/–-85, /1 !"#$/, #8"* 116.&*$–)6 "''/ )$#$(72–!!/ $%(, #,"& $'"."

.4—3 '85 ,85 ("/ '$+' ,!:". 9$$%+  113
.(1996) 617 7.0- )".&&1" !"-- /"$ 9$#"*–9, /(2  114

 &85//  ".  *""#/  $2"78  !#,+/'  -#  .'.  ,'+"5,  8$8,/–87%  !#,+/'  /$$5$0  9$.  ,,6.  115
.)$#16%, !"-8+/ ('7, .' 3.) ,"#, ,02/ 37" ,!$8%%$5/ /-8+/2 )$#0"%(

 :"1  /4'*/,  9'/')  )$8%%$5"  )$$&$!+  )$#$(72  -"("  $"4$,,  !(2!(2  3$('.  !45"(/  116
 )$1"*"  )$*%"2/  972–#*.'  3.  ,(3  '85  ,85  ("/  '$+'  ,!:".  9$$%+  ".#)  "(<"+2/  -"(
 #".$!, /$,",#+, )$+$5"2 (11 '85 ,)() "<"+2/ -"("" (13–12 ,9–8 '85 ,)() ")$$&$!+
 )$1"*, !"+$5"2/ !"#&6/, ."/ '",',/ #"-2( /.#% ./4'*// .("2 !$'7'7/ !"'$+5/
 ...'!"$%2/ &&2, !$&$!+' !"$%7"!" !#!"7/ !. ".(% )$1"*/ .-%,/ 9$,' 91"# 9$, "!#7%(
 ($  /1"*,  #*.  )"-2,  )'".  ,(8  '85  ,)()  "!"$%2/  &&2  !"&$*$,  !"$&$!+  !"-8$+'
 3$'(/'  $&7  #,&,  9$.  ,/#-2  '7,  .(10  '85  ,)()  "!"$%2/  &&2  !$$05"."'  !"8*$$!/
 .#0"$ $-"*/ ,02/( /$8"2'#&%./ !. ($6&/' $&7 ", ($ 3. ,/$"0#/ /.0"!/ '+ "%!+&'
 /$%2 '+ "!$4!%$8" /$05". <. $7 !+,"-/ /4'*/ /%"#*.' /%!$% !$#,/–!"0#., ,,6.
 ("2$2' !%!$%/ /$05". '( #&8;/ $8%%$5 95"., /-*2/ )$&&0 $%( 9$, /1"* ,#2"'7 — $/('7  
 cash settled over the counter) '+"5, /$%2/ !. ("7#' (#&% "/('7 &0( $',2 ,!$(22 /$%2'
 Caiola v. Citibank, :".# .)$$.-$#2./ 3#+/–!"#$$% $-"* 3#"0' 3#+–#$$% /""/2 — (option  
 #"2./  /#-2,  .(-("&/  9$$%+  :9'/')  N. A., New York, 295 F.3d 312 (2d Cir. 2002)
 /&,"+, (/%"(.#/ /.7#+/ !4'*/ !. /75/ #(.) #"+#+/ !.7#+ '( /4'*// /+$$!8/
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 )$#$(72, 45(2/–$!, '( #8*/–'"5$4 !. 372 /.0"!7" ,#0"$ $-"*/ ,02/( $("-/
.)$27*"!2 )$$8%%$5

 )$587  ',-'  !"71  )/$'+,'  )$%-2  )$$&$!+/  )$1"*/(  37  '+  "$!"%+4,  9+(%  91"#
 !#1"*" ,/4"(57 "1 /%+4 ',-' !,#82 3$('. !45"(/ 117.)!". -$5%/ #(. &$6.!/2
 !. 97"!2 9-"#' '"'+ "3#+–#$$%" !#&6/' $%-""&–$'"'$2 ("#$5( !"#58, /%*,// '+
 ./#&6// '( $%"('/ &,"#/ !. !(4"% /%$. 3$('. !45"(/ ,!.1 )+ 118.--"*2/ !%""7
 /1"*/ 119."3#+–#$$%" '( /#&6// !($#&7 "3282" '+ /(+% "%$. $&$!+ /1"* ,/!4$('
 !. )$+,"-/ )/ $&$!+/ /1"*' )$&&0/ ,#58"22 ."/ 9$." !"#&8, -5%"2 "%$. $&$!+/
 9$. 97–'+ .!#682/–$.%!' +6"%, -# !#2(% !"&$*./" ,/1"*/ $#$*2" !"#(-!// $.%!
 .)$&&0 $%( 9$, )$!#7%/ )$$&&0–"& )$1"*, .'. ,)$$!#&8–)$$%6"2"/ )$1"* !#&8, #,"&2
 ,"3#+–!"#$$% #"72' ". ("7#' !"71 !"%-2/ !"&"+!", <. #,"&2 9$. ,-58 #8/ 9+2'
 #&8;/ 9$+2 )'62 $&$!+/ /1"*/ 9%& /#-2, .-"*, "3#+–#$$%" '( /#&6//2 -'* /""/2/
 ". !"$'+ '+ 32!8/, #(. ,$!7#+2–:"* /%!(2 (2(2 3#+–!"#$$% '( &&2 ",( $587

./1"*, #(-!2/ '( )$$&$!+/ "$&85/ ". "$*""# "+,-$$ ", !"&$#$
 9$.  +"&2  /'.('  /%+27  9$$02  45(2/–!$,(  $!"/2/  )+4/  ."/  372  ,"(*  )'".

:3$('. !45"(/ '( /%"(', ."3#+–#$$%"7 !"$%2 &&2 '+ 9+(%/ $&$!+ /1"* !".#'

 #(5.' .$/ ,4#5, <$-(!/ )"8#5 !,"* '(" ,''7, 3#+/ !"#$$% $%$& !#42"
 /."(! ',-' !%2 '+ /#,* $&$, )587 !. )$#8"2/ )$+$-(2' 92$/2 +&$2 !',-
 ,9%$-8+ )/, )$8%%$5/ )$#$(72/ !'"+5 !#682, ./$-8+ '"/$% 95".2 +,%!(
 /1"*, #(-% )&. .../."(! 6$(/' $&7 -%,, <87 0&/$-( /%""7 '7 +$-(2' 9$.
 '"/$%  95".2  .'"  )"&1+-  ''+  )",-1)-+  /.0"!7  *""#  6$(/'  !%2  '+  $&$!+
 $&$!+ /1"*' )$&&0' )$$4%""'#/ )$4#5/ '7 .-%,/ /1 ''7," ,!#*. ". "1 /#,*
 !"#,*/ 9!". ,920+ !"#,*' #(., +&$2/ ...)$&&0/ 9$, 3#+%( /1"*, )$2'"62

 )6  (!$'.#($/  /#&6/'  &"6$%,)  (#"52,  /%"2  "3#+–#$$%"  *%"2'  !$.-$#2./  /#&6//(
 !"$%2 '( &&2 '+ /$05". '( /#-2,( 9""$72 .3#+–#$$%7 !"$%2 '( )$&&2 '+ !"$05".
–!$, -$8/ ,/$05"./ ("2$2 )(' !"$(22 !"$%2 '( /#$72, ". /($7#, ''7 #,"&2 9$.
 )78/( $',2 ,3#+–#$$% ,(*$! /&$*$ /$%2 '( /#$*2, $"'! /("2$2( /$05". )6( 45(2/

./$%2/ '( "!$1$5" /#,+/ ("#&$ /$05"./
–!"#$$% -"*' 52 '8, #!"$ &"+ !,*#"2 "3#+–#$$%" '( .'$22 /,*#/ "!#&6/ ,"12 /#!$  117

 .(/'"/$%" 3#+–!"#$$%' /8#", !*$!5 '+ #"8$. '* "$5–'+() -"*' * -#5 3#"0' ,3#+
 /#&6/,  )$'"'7  )%$.(  3#+–!"#$$%  !",#'" )/  3#+–!"#$$%  $7  !"(#"52  #2".  /1  <$+8
 '+  /'$-2  /%$.  "1  /(-  /#&6/(  9,"2  .4  '85  ,85  ("/  '$+'  ,!:".  9$$%+  "...1  <$+8,(

.9(#5/
.7 '85 ,)(  118

 !"%(#5/ )+ !#&!82 /1 9$$%+, /!+$,- &0$7 /#$,82 /%$. 3$('. !45"(/ .8 '85 ,)(  119
 ("/  '$+'  ,0#5  9$$%+,  9"$'+/  45(2/–!$,  $&$–'+  "3282"  /,$!'  /%!$%(  !$'#,$'/

.56
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 /1"*, #(-!2/ '( "$&85/ ". "$*""# )$+,-% "$5 '+ &&2/ !. !",$7#2 #(.
 ,<$-(! 9$, /&$*$/ '/-(// !&"-%' /(+2' $/"1 .!"#,*/ $5$-(!, $"02 ,$&$!+/
 .' ."1 /(#5 ."(% )$8%%$5/ )$#$(72/ 9$,' ,3#+ !"#$$% -"*' 15 <$+8, #"2.7
 '$&,/' ;3#+ #$$% '( $8$8,/ 9228/ !. )$#&+% )$$&$!+/ )$1"*/( ,!.1 <. "1
 ,!"#,* $&$ '+ )$-5%"2/ /$05". $,!7" ,"* !"#6. ,!"5!!(/ !"&"+! ,!"$%22
 9$,  ,37'  ).!/,  .)$&$6.!  $&$  '+  9"/  8"$6'  $+02.  (2(2  $&$!+/  /1"*/  9$.
 #(- .'. 9$. &&2/ !. !",$7#2/ !"#,*/2 $/('7 /#,* 9$,' $&$!+ /1"* (7"#

[#"-2, !"(6&//] 120".<$-+

 !"$"71/ $7 $&$!+/ /1"*, (#"52, +,-%( 9""$72 ,3$('. !45"(& .,$'. ,"12 /#!$
 )$$8$8,/ )$%$$5.2/ &*. ,!"#$*8 9%$.( !"$($. !"$"71 9%$/ -%,/ )+ #(-!2' !"%-"2/
 /27  '+  /+$,02  3$('.  !45"(/  ,<"8,'  121.$&$!+/  /1"*,  )$$-!2  "%$.  3#+–#$$%  '(

122.$&$!+/ /1"*/ 9$,' "$8'-" 3#+–#$$% 9$, )$%$*,2/ )$(&* /-$-* $#,&
 ($&$!+ /1"* ".) !"$05". 97." ,!"&2"'2/ /$!"#+/, !-&"0 3$('. !45"(/ ,"%!+&'
 !"$8'-/ "$!"#42 *7"%' ,3#+/–!"#$$% $%$& '( ),$', !"$"02 9%$. !"$%2 '( &&2 '+
 /1  9$.  ,)$,7#"2  )$$8%%$5  )$,$7#2  )+  /'$,8  /+-(/7  ,!.1  )+  ./1  )$%$&  3#+2  '(
 $%$&  *"72  !"%6//  !.  /'.  )$#$(72,  )$+$-(2/  '+  ("#5'  !+&/  '+  ',-!2–$!',
 45(2/ $7 /!#,8, /+"4 3$('. !45"(/ ,"12 /#!$ 123.9-'* !. #+02' ". 3#+/–!"#$$%
 )$$"%2 /'. )$#$(72 — 9"7%/ ."/ 35// .3#+–#$$%7 /'. )$#$(72 /."# "%$. $.-$#2./
 '( '8/–<$+8, /&-2!/ !45"(/( .'. ,!$#,/–!"0#., "3#+–#$$%" !#&6/, (#"52,
 /(+2' '542 #(. ,&""*- 9$&–-85, "%,"27 "/+-(/ /1"*", "%$$/& ,!$.-$#2./ /#&6//

.9 '85 ,85 ("/ '$+' ,!:". 9$$%+  120
 96""8'2 !"$* !45"(/ !. /+%2 .' !",.'1"+ 9$$%+, !"+0"2/ !"$"71/ '( 9!"#$*8 !',6/  121
 #&+/ ,!.1 !2"+' ,!)"' 9$$%+, .16 '85 ,39 ("/ '$+' ,!",.'1"+ 9$$%+ ".# .3#+–!"#$$%7
–!$, !+$,-, $17#2 '"-$( /""$/ !$5"!$( /&"6., #,*/ '( !>#,*/ !"$"71 '( !"#$*8/

 ".#  .3#+–#$$%,  !"71  /%$.  (9$$%+/  !",$8%,  !"*5')  !$5"!$(  /&"6.,  !>#,*  $7  45(2/
.76 '85 ,61 ("/ '$+' ,!)"' 9$$%+

 !"#() !".-%,/ $''7 !." !"%2.%, !"5!"(2 !"+-(/ -"* !. )$''"7 /'. /-$-* $#,&  122
.11 '85 ,85 ("/ '$+' ,!:". 9$$%+ ".# .876 !"- ,1986–""2(!/ ,(!"+-(/' :"+$) (*"-''

 &&2 '+ !"$05"." )$$&$!+ )$1"*7 ,)$27*"!2 )$$8%%$5 )$#$(72 !''7/, !&&02/ /&2+'  123
 !7(' '( #".' /.0"//) 7.0 )".&&1 &1&' $%$&+ 9%"# ".# ,"3#+–#$$%" !#&6/ !*! ,<""+2/
 )-22/ $''7 *"!$% )$5$&+2 "%. ,$%$&+ /'+/( )$-"2$%, +"65' $',2 .(2004 ,9$&/–$7#"+
 .'" ,"3#+–#$$%" !#&6/ '( )$$!"/2/ )$'"-$(/ $5–'+ )$#16%/ )$$8%%$5/ )$#$(72/ !.
 $%$&2 !0-2 '( $!&"-% 3#"0 $5' ". )$$!$2. 3#+–!"#$$%' )/'( #*. ". /1 9"$2& $5–'+
 9$,(  )$$!"/2/  )$'&,//  '+  &"2+'2  "!".  /+%2  $%$&+  '(  *"!$%/  !4$(  .3#+/–!"#$$%
 $%$& '( )/$!"#42 *"!$%2 !+,"% )!",$(*( )$'&,/ — )$$8'- 3#+–!"#$$% 9$,' )$#16%/

..,/ -#5–!!, "%*"!$% !. ".# .3#+/–!"#$$%
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 !$17#2/ /#&6//( 9""$72 ,"12 /#!$ 124.3#+/–!"#$$% $%$& '( ),$', )$$"02/ )$#-2, -#
 45(2/–!$,  /$/  ,)$$5$058  /+-(/  $#$(72  '(  4"#$5  !''"7  /%$.  "3#+–#$$%"  '(
 /%$.  #"2.7()  $.-$#2./  '8/–<$+8  !($6  !.  ,$2$4$6'  &+07  ,:2.'  '"7$  $'.#($/
 )$$"%2/ )$$5$058/ )$#$(72/ !. !"*&' 3. ()$#16% )$$8%%$5 )$#$(72 /!(#, !85"!
 3"! !.1" ,*"!$%/ 3#& )6" 3$'// !.0"! !#2(% /!$$/ "1 3#&, .!$.-$#2./ /#&6/,
 )I(./  ,)"-2  '72  .--"*2/  +,-(  !"#&6/,  $%"(/  +-#  '+  $.-$#2./  9$&/2  !"&#5$/
 /+,#.  $%5–'+  !"+#!(2/  !$8%%$5  !"'$+5  '(  !"%"(/  !"#&6/,  9,"27  :"+%  $17#2/
 ,45(2/–!$, '( )$$2$&-!/" )$$!"/2/ !"%(#5/ $02.2, .'" ,)/$!"%-!" )$%"( )$-"*

.)20+'(7 95"&–$.0"$" )$$".# )%$/(
 /$'.( /%-82/ $7 .'5!/' 9$. ,!-"'*2,( /$#4J2, 9"$2&/ <.–'+" ,/'. !",$8%,
 !45"(/ /+$6/ /$'.( /%-82/2 !$'7!, /%"( 125)+3"* 9$&–-85, /$+($ 45"(/ /4%
 126.<""+2/ &&2 '+ !"$05"., -$1*/( +$-(2, #,"& )+3"* 9$$%+, .!:". 9$&–-85, 3$('.
 /27  $'.#($/  9"//  -"(,  )$5"6  "+0$,  ,!"$05"./  '(  9!+$-5  &+"2'  "2&-(  )$$2"$,
 9"$6/  $#8*"  )$#$,8  $!'," )$#$*2,  <""+2/  &&2,  /'"'7/  /$%2  '(  !"#$72"  !"($7#
 '(, $587 -1% "' /2#6 #(. ,"1 /'"+5 ,+$-(2/ !%+4' ./+$,!/–,!7 9"('7 ,"$'7'7

 ", "+,-% $7 /#$,82" ,9$$%+, !$#,/–!"0#., /*%2/ 9$&/–-85 !. !4402 3$('. !45"(/  124
 "!$2.' .12 '85 ,85 ("/ '$+' ,!:". 9$$%+ ".# .3#+–#$$% 6""$8' )$#,402 )$%*,2 /+,#.
 $57" ,/*%2 9$&–-85 "!". #*.' !$#,/–!"0#., 9"$'+/ 45(2/–!$, #$/,/( $57 ,#,& '(
 !#&6/,  #,"&2  9$.  ,(#2.2'  (.)2,  <$+8  '$+'  ".#)  ).'1(  9$$%+,  "%%"$&,  "%4#$5  #,7(
 ."3#+–#$$%"  '(  /#&6//2  -'*  /""/2/  ,"/+-(/  /1"*"  !#&6/,  -#  .'.  ,"3#+–#$$%"
 ,!$#,/–!"0#.,  "3#+–#$$%"  !#&6/  '(  $2"%"4".  -'*  !""/2  !"$%2  $&&2  '+  !"$05".
 .Securities Act of 1933, 15 U.S.C.S. §77b(a)(1) (1933)  ".#  .*"7$"  '7  37  '+  9$."
 -'* .!,7#"2" /5%+ /%$/ !$#,/–!"0#., )$#16% )$$8%%$5 )$#$(72 '( !$'#&5/ /$0'"6#/
 /!"$#*.,  )$$"02  ,!"$%2  '(  &&2  '+  ".  !"$%2  '+  !"$05".  !26"&  ,)$#16%/  )$#$(72/2
 )$$"02  ,!"#"*8  '+  )$$&$!+  )$1"*  !26"&  ,#*.  -'*"  ,3#+–!"#$$%'  !"(#/  '(  !4'*"2/
 Commodity Futures Trading Commission  )(,  !&*"$2  !$'#&5  !"(#  '(  /!"$#*.,
 !"728/( <. ,)$5"6/ $%( '( !5!"(2 !"$#*., )$.02% !"$%2 '+ )$$&$!+ )$1"* .(CFTC)
 -"$&, #"#, .' ,#"2.7 ,!:". 9$&–-85 '( /#-2, .CFTC–/ $&$, /$"02 )%$$%+, !$17#2/
 (.#–,("$  '(  "!"&+  ".#  !"$"(#/  9$,  !"$"728/  !-"'*  '+  .#,"&2  #16%  #$(72  /1$.,
.www.cftc.gov/opa/speeches/opaborn-33.htm#n_8–, ($6% ,)$#*,%/–!$, $%5' CFTC–/  

 .(2004) 123 (4)&' $1"*2 )$%$& ,&4'"/ '1 +"0# )"0/$- )+3"* 1203/02 (."! $1"*2) ."!  125
–-85 '( <-"! ',$-( ,/#(5 )78/ '+ )$&&0/ "2!* /%"#*.' ,!"%"!$+, )"8#5/ $5–'+
 /(-, /-*2%" #$.$–9, 9"%#. ./2(., /&"! !+,!%/( $',2 -*2$! /+$,!/ "$5'( ,9$&
www.haaretz.  9.4.2006  online  6.*-  "!"+-(/  8%'8-.  !#,*  &6%  !$6"0$$  /%+,"!'
co.il/hasite/pages/ShArtPE.jhtml?itemNo=703847&contrassID=2&subContrassID=

.6&sbSubContrassID=0
 #!"$, /",6/ -"(/ $""( !"'+, !"#,*/ '( !"$%2/ (2*" )$#(+ !. ''"7 <""+2/ &&2  126
 &&2/" '$."/ ,''7 $#(5. "%$. 8$8,/–87% !#$82 $&$–'+ ("2$2 .")$%!(2"/ !"$%2 9$,2

.655—653 '2+, ,114 ("/ '$+' ,9$#"*–9, ".# ./#$82–#, 87% "%$.
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 &,, &, 127.&&2/ #+( '+ !$2#! $7#&, /+5(/" /$0'"5$%2 /""/2 ,<""+2/ &&2, /&$#$
 /(-,  /(6"/  ,+$-(2'  )#6%(  #$($/  -1%/  '(,  )$5"6  )!".  &6%  /#$($/  /+$,!/  )+
 3#"0' )$$8$8,/ )$.%!/ &*." '$."/ .!"#,*/ -"* !".#"/ *"72 !$6"0$$7 /+$,!, #$7/'
 )$5"6/ "#/$2 ,3#+–#$$%' "/-$1" '( /2"$- ."/ !"#,*/ -"* *"72 !$6"0$$ /+$,! '"/$%
 9%$. <""+2/ &&2 '+ !"$05". ,)!%+4' .<8/ '+ /+$,!/ -"'$8' /(-, ($6/' )$+,!%/

.!(#&%/ "/-$1"/ !. #"0$' +$-(2/ '( "!'"7$, 9$. 97'" 128,3#+–#$$% !",(*%
 .)$7$'// '( /1 $2&-2 ,'(, <8/ '+ /+$,!/ !. -"*2' .' 4$'*/ /$+($ 45"(/
 !.  3"2!'2  "+%2%  <8/  '+  /+$,!/  !-$*2  !.  "(-$,  #(.  )$5"6/(  /&,"+/  $7  #7$%
 <""+2/  &&2  '(  "!"/2'"  "$5".'  +6"%,  !"#*.  !"$#".7'  !"$.#,"  )$#$/0!,  )!(-,
 /1 ,'(, +",-' )"-2 45(2/–!$, .02 .' 97–'+ .45(2/–!$, $%$+, )$%$%0' /!$$/
 !"''7% 9%$. <""+2/ &&2 '+ !"$05". $7 ,9/('7 !"$.# "60"/ )#4, &"+ ,)$7$'// '(

129.!"#,*/ -"*, "3#+–#$$%" !#&6/,
:/.,/ /%*,// !. <$8"2 ,6.–!#+/," ,37, -5!82 "%$. /$+($ 45"(/ 3.

 ,#"2.7 !"$.# ".,"/ )#4, ,!"*5' ,/1 ,'(, $7 ,#2"./ !#$0-, ,9$$0. !.1 )+"
 *%"2/ '( /#&6// 9"(' !%$*,2 9/ ."1 !$%(#5 /'.(, )$(-,2/ !+&7 $!+& 9$.
 !%$*,2 9/" ,'!",#'' *%"2, .($#, !4-"%/ !"#,*/ -"*' 1 <$+8, '3#+ #$$%'
 !"$05".,  !".#'  ($  $7  ,$%.  #",8  ,6$(/'  --"*2/  (-$,(  !$!-$-*/  !$'7!/
 $5' '3#+ !"#$$%' )"(2 ,)$#1 +,42 $#+( '+ !"$05". )6 "27 ,<"+2/ &&2 '+
 <$+8 $5' !$6"0$$7 /%+,"! #"($. (-,' !"71/ ($ )/$-$1*2' #(. ,!"#,*/ -"*

130".!"#,*/ -"*' 207

 )6  !".#'  !,$$*2/  !$!-$-*  !$'7!  /!".  "!+&'  $/2  /'62  "%$.  /$+($  45"(/
 .3#+–!"#$$%7 )$#1 !"+,42 $#+( '+ !"$05". )6–"27 /8#",, <""+2/ &&2 '+ !"$05".
 /+-(/ '( #$(72, #,"&2 /5 )6( /&,"+/ !. "$%$+ &6%' /."# 45"(/ $7 *$%/' ($
 ,3#+–#$$%7 )$"82 /+-(/ #$(72 !#&6/, $*#7/ $.%! "%!4$(' /""/2 /1 $.%! 131./'$,8
 &6%'  $.&"",  &2+(  <8"%  '"-$(  .3(2/,  #"1*%  &"+  37'"  ,-$582  $.%!  ."/  9$.  )'".
 #*8%/ #$*8 #$(72, #,"& ,!:". 9$$%+2 '$&,/' ,"$%5'( /#-2,( ."/ 45"(/ '( "$%$+

 -"*'  54  '8  $5'  !$'$'5  /#=,+  !""/2  &&2/  #+(  '+  !$2#!  $7#&,  /+5(/"  /$0'"5$%2  127
.3#+–!"#$$%

 "*$'0/ !"#,*/ -"* $*8%2( /2"& ,"!",#'" /'$2, ("2$(/ '(, .!"#,*/ -"*' 1 '8 ".#  128
 '( <-"!' "!8$%7 '+ .3#+–!"#$$% -"*, /'$,-2/ /#&6//2 <. !"*5 /#"#, /#&6/ #0$$'

.36 ("/' 3"28/ 48-4, '$+' ".# !"$6"0$$ !"%+,"! -"*
.6—5 '85 ,125 ("/ '$+' ,)+3"* 9$$%+  129

.6 '85 ,)(  130
 4+2' #*. ("2$( '7 ", 9$.( #$(72, #,"&2 ,/'$,8 /+-(/, /5 #,"&2( &,', "1 .'  131
 3. /'$,8 /+-(/ !#42' "(7"#' 9!$%( ,'(2' ,9"'&%2 /%"( ."/ 37, ./'$,8 /+-(/'

.!$%7#0 /#42' )6 )$!$+'" ('"+5! ,/#7(/ ,/$$%,) /'$+5 /+-(/ !#42' )6
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 #(-/, #!$/ 9$, ,/8#",, #",$0/ 9"2. #"0$,, +$$8' )$'"7$ 3#+/–!"#$$% $%$&" ,/8#",,
 )+ .)$%5 +&$2, ("2$( !"+02.," !$2#! $7#&, #+(/ '+ /+5(/ #"8$. '( $5$058/
 -'*  /""/2  "%$.  ,4#5,  /8#",,  !"#$*8/"  ,''77  !"#$*8/  ,$7#2  $7  #"71'  ($  ,!.1

132.&,+$&, "'( /'*/, !"$!$$+, ($" ,-"*, "3#+/–#$$%" !#&6/2 (#"52

9&&4(/ 7.0–)".&&1 !&#( 9&.:,1 9&&411&3 9&.&$2+ !&# ('#-( ."/+- (#)

 ,)$#*.  /+-(/  $#$(72  9$,'  )$#16%  )$$8%%$5  )$#$(72  9$,(  #+5/  !.  ($*2/'  $&7
 )$$4#&%48 )$#16%( 9""$72 .)$+(!/ !"%(2 $.-$#2. 9$&–-85, 9"$&/ !. '$*!/' "%#*,
 )$8%7% (!"$%2 $&&2 '+ ". !"$%2 '+ !"$05". 9"67) 3#+–#$$% ."/ )/'( 8$8,/–87% #(.
 .$,/' "%#*, ,-58 )/$,6' 9$." "3#+–#$$%" '( /#&6// #&6' (#"52, !$#,/–!"0#.,
 /##"+( !$#,-2" !$&"*$$ !$'7'7 /21"$ ,$,8 ,8%( ,4.15.3 <&&( 9$&–-85 !. .-""&
 (LPI :9'/') Life Partners, Inc. )(, /#,* 133.3#+–!"#$$% $%$& '( )!'"*! #,&, -58
 '( )$$* *"4$, !8$'"5 '( $8*$ -'* ("7#' '"7$ +$-(2 /$5'( !$-8+ !$%7"! /!6/
 !#+"(2/ )$$*/ !'*"!, !"'!7 ,/8$'"5/ $""(2 40%–' 20% 9$, '( /*%/, $%5"8 /'"*
 )$$*/ *"4$, '( $8*$/ -'*/ !. ',-2 +$-(2/ ,*4",2/ !"2 )+ .$%5"8/ /'"*/ '(
 !"'"+5  /27  /!(+"  "''/  !"-8+/  !.  /%6#.  LPI  .*4",2/  '(  9",1$+'  )'"(2  /$/(
 .!"-8+/ '+ /2$!*/ #*.' )6 )$587 !"#,+/ 9"67 ,)$&&0/ #",+, !"$,$4#48$%$2&.
 /#&6/' !"'5"% 9/( )"(2 ,3#+–!"#$$% '( /#$72 !""/2 /'. !"-8+ ,SEC–/ !%+4'
–!"#$$% $-"* '+ LPI /#,+ 97'" ,&""*- 9$&–-85 '( !"%(#5/ $5–'+ "/+-(/ /1"*" '(

 )$(#&%/ )$#"($./ !. ',-'" /!$%7"! !. )"(#' /6.& .'( 37, )$$.-$#2./ 3#+/
134.SEC–/ !.2

 !.  4+2,  /#$712/  !%"7!2,  ,SEC–/  9$,'  LPI  9$,  "'/"%(  )$7$'//  3'/2,
 9""62 !. #582 )$2+5 LPI /!%$( ,$'.#($/ !",.'1"+ 9$&–-85, "%#71/( !"'/%!//
 '7, ,)"-2 '72 .*"4$,/ /1"*, "-'* !. (7# /'/( #*.' +$-(2' /-5$8( )$!"#$(/
 #!".  )#4,  &"+  ,37  ./+-(//  +"0$,  $%5'  "(+%  LPI  '(  /$!"'"+5  #-$+  ,!"%"7!2/
 ,"'( *"4$,/ !8$'"5 !." $."5#/ ",02 !. /7$#+/ ,*4",2/ )+ #(- LPI /#0$ ,+$-(2
 ("7#$(  +$-(2  !.,/'  #(.,"  /+-(//  $.%!'  +6"%,  9!2"–.(2  *4",2/  )+  /'/$%
 )$0"*%/  )$$45(2/  )$7282/  !%7/'  /6.&  #,&  '(  "5"8,"  ,)$$*/  *"4$,  /1"*,  -'*
 .*"4$,/ /1"* '( )$,4"27 /2+42 $2 ". LPI "2(#% ,/+-(// +"0$, #*.' .!"#(-!/'

 9$$%+, .25 ("/ '$+' ,/$'0-"#5 !&+" *"& '( )$*%2/ !"&"8$/ &*. /%$/ !"#$*8/ !($#&  132
 '( "!"0$*%' 8*$, !"7"5/ !"%-82' )$45"(/ "+$6/ ,"%$.#( $57 ,!)"' 9$$%+," !",.'1"+

.121 ("/, '$+' 9"$&/ !. ".# .3#+–#$$% )"$-' $.%!7 !"#$*8/ &"8$
.(4.15.3 <&&( 9$$%+ :9'/') SEC v. Life Partners, Inc., 87 F.3d 536 (D.C. Cir. 1996)  133

 !"&"(*/ !"-8+/ $7 /!$$/ LPI '( !"$2&-2/ /%6// !"%+42 !*. ,/%"2!/ !"2'( 9+2'  134
 3#+/–!"#$$%  $-"*  '(  )!'"*!2  9$4"'*'  /#"45  #(.  ,"*"4$,  !8$'"5"  *%"2,  !"8"*

.542—541 '2+, ,)( ".# .)$$'#&5/
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 #"4$%  9"67  ,+$-(2'  )$%"(  )$$,$4#48$%$2&.  )$!"#$(  -$%+/'  LPI  /7$(2/  97–"27
 (7"#  !(-,'"  ,*"4$,/  !8$'"5  '(  /2"$-  3(2/'  /6.&  ,*4",2/  '(  $."5#/  ",02

135."-'* !. ("7#' 97"2 /$/$( <8"% +$-(2 !.$02 — /8$'"5/
 /+-(// /%,2 !. LPI /!%$( ,/$!"$*%/ $5' '"+5' 9"$8$%," ,SEC–/ !$$%5 #*.'
 !$1"* !",$#$ /%"(.#' /#0"% "1 3#&, .*"4$,/ /1"* '( ,4"27 )(#$$ (7"#/( 37 +0"2/
 )$$'.$0%4"5/ )$+$-(2' LPI /!'$6 37 '+ <8"% .*"4$,/ !#,* 9$,' +$-(2/ 9$, /#$($
 '$,-2,  9/$7  #(.  ,/4$'(/  '+,  $7  /&,"+/  !.  97"  /,  /4$'(/  '+,  '(  "!"/1  !.
 !"$"(# )+ )$$45(2 )$7"878, #582 )$2+5 "#,+, ,#"+2 /$/ ,LPI–, /#(2–.("%7
 )/  $7  )$+$-(2'  #/,"/  97–"27  .)$$*7"%/  /+-(//  $1"*'  #(-,  .'  $7  ).  ,!"$'#&5
 ,LPI $&$–'+ )/' +0"/( 92.%/2 /($7#/ #*.' )$58"% )$!"#$( ',-' )$,$"*2 )%$.
 !"0"*%/  !"$,$4#48$%$2&./  !"'"+5/  !.  )20+,  !"(+'  "'7"$  &0$7  )/'  #,8"/  97"

./($7#/ #*.'
 "'/%!/  ,SEC–/  !"($#&  !.  "-5$8  .'  !"%7&"+2/  /+-(//  !"8#6  )6(  #*.2
 "/+-(/ /1"*", #,"&2 ). /$/ !-"'*2/ ,' .4.15.3 <&&( 9$&–-85' "'$,"/( )$7$'//
 !("'(  '+  /#1*,  "*"!$%  !.  '$*!2  45(2/–!$,  97'"  ,3#+/–!"#$$%  $-"*'  ).!/,
 (3) ;!5!"(2 /+-(/2 (2) ;)$*""#' +$-(2/ '( /$$5$0 (1) :$""./ 9*,2 '( "$!"&"8$

.)$$($'( )$&&0 '( ". )$21$/ '( )/$!"'"+52 )#-$+, )$+,"%/
 '(  9"(.#/  &"8$/(  /%-82'  +$6/'  !%2–'+  &*"$2  :2.2'  (#&%  .'  45(2/–!$,
 .)$*""#' /$$5$0 3"!2 *"4$,/ $1"*2 -'* "(7# )$+$-(2/ :/1 /#-2, )$$-!2 $""./ 9*,2
 45(2/–!$, '( "!+$,- '+ 32!8/, ./,*# /#"0, *""#/ &"8$ !. 9.7 (#$5 45(2/–!$,
 /($7#/(  !2$.  '7  )$$-!2  "*""#'  /$$5$0" <"#$0/  ,!+."3  9$&–-85,  $'#&5/  9"$'+/
 /7$#0  )('  /($7#2  '$&,/'  ,/+-(//  )"78  '+  $,"$*  $587  #1*/'  /$$5$0,  !$(+%
 #1*/ '+ /+$,! !"71 (7"# +$-(2/ ,LPI /-""$(( /+-(// $1"*, .(7"#/ '( !$20+

.$&$!+ *""# )(' .'. ,!$20+ /7$#0 )(' !$(+% /%$. /($7#/ $7 9,"2" ,$&$!+ $587
 !5!"(2  /+-(/2  -'*  !"$/'  /+-(//  '+  $7  +,"-  $""./  9*,2  '(  $%(/  &"8$/
 $7 )$+&–$2$2! )$$'#&5/ 45(2/–$!, ,"%$.#( $57 ,/1 9$$%+' .(common enterprise)
 !8*$$2 #(." )$+$-(2/ $587, &*".2, !(2!(2( !"'$+5 ,"%$$/& — "$-5". <"!$("
 '(  9*,2–!!/  !($#&  '+  /%"+  —  !".0"//"  !"8%7//  '(  $8*$  -'*  )/2  &*.  '7'
 !5#02" )$+$-(2 '( '4",2–.' #582 !58". LPI ,/1 /#-2, 136.!5!"(2/ /+-(//
 .$%5"8  /'"*  '(  !*.  )$$*  *"4$,  !8$'"5  '(  )$,4"2'  )!7$5/  )('  )/$!"+-(/  !.
 !"'!7) !"*5 !$*""# ". #!"$ !$*""# /%$/ !2$"82 !*. /8$'"5, /+-(/ $7 97!$$( <.
 '7  ,!#*.  /8$'"5,  /+-(/2  ($5$058/  /'"*/  '(  "!'*2  !"#&#&$/,  /'*'*–!'+2
 /+-(/, )$+$-(2/ '7( !"$/ .!"$*""# #"+$( "!".2 )$%/% &*. *"4$, /1"*, )$+$-(2/

 /$/  .'  !$#"-2/  /-8+/  #*.'  .LPI  '(  /2+42  92.%  $&$–'+  "(+%  "''/  !"'"+5/  ,"#  135
.+$-(2/ 9$,' *4",2/ 9$,( )$8*$/ !7#+2, <8"% $'7'7 8#4%$. LPI–'

.90 ("/ '$+' ,/#&. 9$$%+  136
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 45(2/–!$, ,$"7$8/ !"(22!/2 &*$ "%/$$ 9$5"'*' ". <!"(2 9"7$8' )$5"(* !$5$058/
.!5!"(2 /+-(/, )$#,*7 )!". /."#

 9$&, "%%$$%+' &*"$2, /,"(* #(. !-"'*2 — 9$&/–-85, !$#-$+/ !-"'*2/ ,<"8,'
 )$+$-(2/ '( )/$*""# ). ,"%$$/& ,$""./ 9*,2 '( $($'(/ $.%!/ '+ /,8% — $'.#($/
 /%+4/  !.  /!'+/  LPI  .)$$($'(  )$&&0  '(  ".  )$21$/  '(  )/$02.22  )#-$+,  "+,%
 "'$." ,/+-(// /1"* !2$!* $%5' "+-("/ )1$/ $02.2( #*.2 )$$-!2 "%$. /1 $.%!(
 )78/ !2$!* #*.' .!"$&#(2 !"$4#-"#"$, !"'42, #-$+, -8+!2 )1$/ /2$!*/ #*.'
 #.(%(  921/  3(2,  .'.  ,LPI  $02.2,  &"+  )$$"'!  )%$.  )$+$-(2/  $*""#  ,/+-(//

..' "!" !"$*' *4",2'
 '( /1 $.%! #,+( !$!6#&// !"*!5!// !. /#0-, #.!2 45(2/–!$, /1 ,'(,
 -'&+#  "+,%$  )$*""#/(  37,  45(2–$!,  "-5!8/  )$%(/  )+  ,'(2'  ,37  .$""./  9*,2
 '( !2$"82 !",#"+2" ,$($'( &0 '( ". )$21$/ '( )/$02.22 (predominately) ).2&1
 !#&6/2 9$5$-+," "/+-(/ /1"*" !#&6/2 /+-(// !. /'85 .' /+-(/, )$+$-(2/
 &+"2 &13( 4-"% )1$/( !"'"+5 9$, 9$*,/' +$02 45(2/–!$, ,"%%$$%+' 137."3#+–#$$%"
 #$,+2  45(2/–!$,  37  3#"0'  ./+-(//  &+"2  .%*(  !"(+%/  !"'"+5  9$,'  /+-(//
 /%*,/ 3"! ,LPI $&$–'+ +0"2/ /+-(// /1"* '( !"8#6/ ("'( !. "!#"-$, 4,( !*!
 /("+ .$/( !"'"+5/ 9$,' /+-(// /1"* '+ /2$!*/ $%5' /("+ LPI–( !"'"+5/ 9$,
 ./+-(// #*.' !"(+%/ !"'"+5/ !"+2(2 !. 9*", 45(2/–!$, 9"(.#/ ,'(, ./$#*.'
 &+"2' !"2&"-( /'.' !$8*$ 3#+–!"'- 9!"/2, 9/ /'. !"'"+5 ,45(2/–!$,& .,$'.

.9'/' 4#"527 ,/+-(//
 4,2, .*"4$,/ /1"* '( )$'+,7" ,4"27 /2"(# !#!"% LPI /%"(.#/ /8#6, ,#"717
 )+  *"4$,/  $587  !.  !",6'  /'"7$  /%"#*./  97(  ,LPI–,  $"'!  #.(%  +$-(2/  ,9"(.#
 3#+/–!"#$$% $-"* $7 #$/,2 45(2/–!$, ,)#, .)&+$' )#$,+/'2 +%2$/'" *4",2/ !"2
 (*#!/'  )$'"'+(  !$2#!/  $(+2  '7  &6%  /5"#!"  )8*  (2('  "&+"%  .'  )$$.-$#2./
 9$, (22 '( /-$1 9$. /1 /#-2, .3#+–!"#$$%, )$+$-(2 '+ 96/' .'. ,$-8+/ )'"+,
 '( $($'(/ $.%!/ ,45(2/–!$, $5' ./8$'"5, )"(#/ ,4"2/ )( 9$,' )1$2/ !"$*""#
 /#-2, )$$-!2 "%$. /1 $.%!" ,)1$2/ !"$*""# '+ "+$5($ )1$/ !"'"+5( (#"& $""./ 9*,2

./8$'"5/ '( ,4"27 $'2#"5 95"., LPI '( /!"#.($/ <#* ,/1
 #*.'  !"2$"82  !"'"+5  /("+  LPI  )+42  92.%  ,/+-(//  /1"*  '(  /$$%(/  /8#6,
 )$+$-(2' LPI /+$0/( )$"82 !"#$( &6% /$!"%+4 !. /17$# SEC–/ ./+-(// +"0$,
 )$+$-(2 !.$02, )$+$-(2' -$%+/' /%7"2 /!$$/ LPI–( +"$8, #,"&2 ./($7#/ #*.'
 /7'/  ,#0""$/'  '"7$  /$/  /1  !"#$(  !"+02.,  .*"4$,/  /1"*,  )-'*  !($7#'  )$$5"'*
 )(#!2  "%$.  45(2/–!$,  )'".  ./1  6"82  )$1"*,  )$+$-(2'  $%(2  -"(  9$+2  ,/(+2'
 37' !"$.# ".,"/ .' ,!$(.# .)$$!&,"+ )$2+42 "!". /*"&" ,/1 9"+$42 /&$2/ '+ #!$
 $$* 3'/2, &"+ )$$*/ *"4$, /1"*, )/$!"+-(/ !. (22' "5$&+/( )$+$-(2 "$/ 97.(

 SEC v. International Loan Network, Inc., 968 F.2d 1304, 1308 (D.C. Cir. 1992);  137
.Goodman v. Epstein, 582 F.2d 388, 408 n.59 (7th Cir. 1978)
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 *$7"/' /*$'0/ .' SEC–/ ,$%"'5 +$-(2' +0"/ 97. /17 !"#$( ). )6 ,!$%( .*4",2/
 -$%+/ 45(2/–!$, ,!$($'( ./+-(// $""( !. .$(/' )$'"7$ LPI '( 3""$!/ $02.2 $7
 $7  4#5,"  ,/$&$–'+  +0"2/  3""$!/  !"#$('  #(-,  LPI  /28#5(  !"#/1.'  &,7%  '-(2
 #$*2, +$-(2/ '( "-'* !. #"72' ". $5"'* (7"# ."02' #(5. /$/$( ''7 *"4, .'

."/('7
 ,/+-(//  /1"*  '(  !$($'(/  /8#6/  !.  *!%2  45(2/–!$,  ,/2"&  95".,"  ,<"8,'
 LPI '( /2+42 92.% $&$–'+ !"(+%/ !"$&#(2/ !"$4#-"#"$,/ !"'"+5, 9$. $7 +,"-"
 )$+$-(2/ '( $#./–-'*( /%+4/ !. ',-% ). )6 ./+-(// !"$*""# '+ +$5(/' $&7
 /#$*,/ !"71 <#* $7" ,!"0"*% !"'"+5 9!". +"0$, )(' /*2"2 <"6 '( "!#1+' "--&1$
 $7 *$%/' #$,8 /'. !"'"+5 +"0$, )(' :"5*$ #(. <"6 '7 )+ #(-!/' +$-(2' !%!$%(

./%!(! .' *"!$%/ !%-82 ,LPI–' )$#(-/ '+, 92.%/ !. #,& '( "5"8, #*,$ ."/
 '+  +$,0/'  /*$'0/  .'  SEC–/(  .$/  /1  ,'(,  45(2/–!$,  !%-82  ,!.1  *7"%'
 /+-(//  &+"2  #*.'  )$+$02  ".  )$("+  /2+42  $2  ".  LPI–(  !"#$(  ".  /'"+5  '7
 '+ +$5(/' /'. !"'"+5 '( 9*"7, 9$. ,"12 /#!$ .)$$5"., )$$&#(2 )$$4#-"#"$, )%$.(
 $%*,2, /&$2+ )(' (#&%/ $#-$+/ )#"6/ 9/ 9$. $.&""," ,$(22 95"., /+-(// !"$*""#

./+-(/ /1"*' &""*- 9$&–-85
–'+ "(+%( !"'"+5' '-(2 !!' ($ ). -&"," 3$(22 45(2/–!$, ,#"2./ *7"%'
 !.  -58'  !"'"7$  /'.  !"'"+5  )."  ,+$-(2/  )+  /+-(//  /1"*  )!*%  9.5#  LPI  $&$
 45(2–$!, '( !"4'*/ $!( #71.2 45(2/–!$, ."/+-(/ /1"*"' $""./ 9*,2 !"($#&
 "4-%( !"'"+5/ $7 +2!(2, 45(2/–$!, "+,- )$#-2/ $%(, .9/$%$, 9$*,2" )$$'#&5
 $%"(/ .3#+–#$$%, 9.7 #,"&2 ). /+#7// '+ !"+$5(2 9%$. /+-(// &13( !$%7"!/ $6"/
 #*.'  $21$  $5".  !"'+,  !"'"+5  !"(+'  ,$$*!/  )$21$/  &*.(  372  +,%  !".0"!/  9$,
 /+-(// $587 !',- #*.' !"(+' *$4,/ #*./ /#-2, )1$/( !"'"+5/ "'$." ,/+-(//
 ,LPI 9$$%+, )6 (#"52, /1 9*,2 '$*2 45(2/–!$, ./+-(/' $!"+2(2 $5". ".(% .'
 )"23"- !1&* -0/$-- &13( 9:&- ($ .)"&# )"3&/+ )"("03 9, &2 $&,'+ *"-$ -0$#
 9%$/  LPI  $&$–'+  "(+%(  !"'"+5/  $7  !-"'*2  9$.  .-0/$-  -:"%(  )".$/)--  )*
 9$,'  )$+$-(2  9$,  .&$#6  3""$!  !"'"+5,  #,"&2  9$."  '$."/  ,)1$2/  !*'0/'  !"$*#7/
 #"!$. )(' LPI '+ 9$4"'*' 4+27 )$72!82 )$$'.$0%4"5/ )$+$-(2/ .!2$"82 /+-(/
 '+ 9!2"–.(2 '"/$%" /#"2./ /8$'"5/ !7#+/ !",#' ,/2$.!2 )$$* *"4$, !8$'"5 '+,
 /+-(// $21"$ '( !"$!"/2/ !"'"+5/ #(.7 $7 +$#72 45(2/–!$, ,!.1 )+ .$".# #$*2
 )%$.  )$$.-$#2./  3#+/–!"#$$%  $-"*  ,/+-(//  $587  "8$"6  ",(  &+"2/  $%5'  !"(+%
 *"72  (!$2#!/–$.  $''7")  /,*#/  $"'$6/  !,"*  ,45(2/–!$,  !4$('  ,#*.  9"('  .)$'*
 !"*"7, 3$#+/' '6"82 !"$/' #"2. #(. ,+$-(2/ !,"4' !(#&% /%$. 3#+–!"#$$% $-"*
 /%$.  3#+–!"#$$%  $-"*  '(  )!#42  ./#"2./  /+-(/,  $"7$8/"  9"7$8/  $&22  !.  "20+
 )$2#6%/ !$2#! $(+2, -# .'. ,45(2/–!$, !4$(' 37 ,!$2#!/ $6"8 '7, )*'$/'
 !. !75"/ /%$. )$$* *"4$, !8$'"5, $8*$ -'* '( /($7#/ )0+ .3#+–!"#$$%' #(-,
 /+-(//  !"$*""#  ,/1  /#-2,  .$""./  9*,2  '(  )$.%!,  &2"+/  /+-(/  /1"*'  /+-(//
 /%"'(7 ". /!*'0/ $7 *$7"/' /*$'0/ .' SEC–/ 97'" ,*4",2/ '( "$$* 3#"., /$"'!
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 !($#&7 ,"()$$($'( )$&&0 ".) )$21$/ '( )/$02.2" )/$!"'"+5"2 !"+,"% /+-(// '(
138.$""./ 9*,2

 !$'7!'  8*$$!/'  $',2  /$'+  -"'*'  ".  45(2/–!$,  '(  "1  /%-82  *,('  /(-
 /'. )$%$& ./'$,8 /+-(/, )$+$-(2/ '+ /%6// .$/" ,3#+–!"#$$% $%$& '( !$#-$+/
 !","4/ !"+-(// !. #"#,' )/' "#(5.$ #(. )$+$-(2 $%5' /#/1. $#"#2! ,$0/' )$.,
 !. !".#' 9$. )'". .6(6(' -(2' "#(5.$ 372 /.0"!7" ,!"+#/ !"+-(// !. !"5%'"
 !"-$&02/  !"+-(//  !2$(#  (.#,  $'".  .!*.  /(-2  !"$"(+7  !"'$,8/  !"+-(//  '7
 !$#,/–!"0#.,  )$--"*2/  '(  )/$%$+  &6%'  /&2+(  /2$(#/  (.#,  $.&"","  ,!",#+!/
 )0+!2 /1 ,02, .#*. '( "-8+, )&. '( !"+-(// !"&2"+ ,)$("'(/ !"%( !$(.#,
 "2$+" ,-*"#2/ +$-(2/ 9$,' -8+, '$+5/ 9"// 8$$62 9$, +&$2/ '( /$$#42$8/ #8"*
 139.!"$".#–.' !"+-(/, /+-(/' ". )$*5"%2 )$#$*2, /+-(/' /!5!$ +$-(2/( ((*/
 ,9"// 8$$62 '( "!4$'(' )$#,"+ +$-(2/ '( "$587 ,/1 9$+2 )$#,&–,02, ,97 '+ #!$
 !.1  140./+-(//  '+  /."(!/  )"8-2  )('  .'"  ,."/–"!,"4'  )/,  (2!(/'  '"'+  ."/"
 9"// 8$$62 '( )$-8+/ ,02 $,6' !$42"4". !"5$-( 9$. #*. '( "-8+, /+-(/, ,&"+"
 $"'$6/ $,6' (-"*/ *"72 ". /1"* *"72) !"4#"52 !".#"/ #&+/," ,/+-(// +"0$, #*.'
 !"2$$- ,!.1 !2"+' .$#5 /!'+/ "1 )." "!+-(/ ,02 !. ##,' +$-(2/ '7"$ .' ,(#&%/
 /!"., .' !"*5' ". ,!"((* )!". '7 )$'"+ 9$. 9/$,6'( !"#*. !",# !"'$,8 !"+-(/

 !"'"+5, $7 /#,8 ,133 ("/ '$+' ,4.15.3 <&&( 9$$%+, 4"+$2/ !+& ,/%"2!/ !"2'( 9+2'  138
 $.%!, ,$""./ 9*,2 '( "1 /($#& -58' $&7 ($ !$%7"!/ $6"/ $&$–'+ "(+%( /+-(/–)"#4

./+-(// !*'0/' !"$%"$* /'. !"'"+5(
 '$+' ".# !$,$4$%6"-/ /',62/ 9$$%+' .21 ("/ '$+' ".# +&$2/ '( /$$#42$8./ 9$$%+'  139
 3(2/,  "*!"5  ,)$58"%  )$$,$4%6"-  )$'(7  )6–"27  ,/2"8*/  !"$'%"$0#/  9"$+#  .22  ("/
 /'7'7' ',"% 8#5, )/ <. "71 #(. ,92%/7 '.$%& '5"#5" '"1 $-8#,4 8"2+ '5"#5 &$–'+
 Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: :".# .2002 !%(,
 Heuristics and Biases, in JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND BIASES 3
 (Daniel Kahneman, Paul Slovic & Amos Tversky eds., 1982); Amos Tversky &
 Daniel Kahneman, The Framing of Decisions and the Psychology of Choice, 211
 '5"#5 '( )$28#"52/ )$#-*2/ '( !$#,+, $!$02! #".$!' .(4481) SCIENCE 453 (1981)
 "/'7'7, ',"% 8#5, "71( !"$6"'"7$85/ !"%,"!/" ''/–#, /$2 ".# ,'"1 $-8#,4" 92%/7
 -"(, )$+$-(2' )$$%$$5".( )$$,$4$%6"- )$'(7' +6"%, .(2003) 771 4/03 -(2(2( !"0#.

.22 ("/ '$+' ,,"51"$–92#85" ,22 ("/ '$+' ,La Blanc & Rachlinski ".# 9"//
 !"$%2 $'+, — $&$6.!/ 6#.2' !"#"(-/ !"%"(/ !"$"2&/ '( )$8#4%$., !"&$*./ #8"*  140
 8*$$' 6"/%" ,"6$0%/ !$$+," )$2$' /%"7 — )$("%" )$'/%2 ,4"+$2/ !"$%2 $'+, ,/4$'(/
 Michael C. Jensen & William H. Meckling, Theory–' /+5"!/ '( $%"(.#/ #,8// !.
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–!"#$$%  $-"*  '(  !"#&6//  $5$+8,  "3#+–#$$%"7  (#"52,  $"%2/  ,notes  *%"2'  /$".#/
 !"#4(" ,"*–!"#6. "'( !$%"('/ !"%(#5, ''"7 notes *%"2/( #*.2 .)$$'#&5/ 3#+/
 "&+"%( !"%$#4-"& /27 )$%(/ 3(2, !$#,/–!"0#., "(,6!/ ,)$6"8/ '72" )$%$2/ '72
 9$,' )/$%$, 9$.( /'. 9$,' -"*/ !%6/' )$$".#/ ,"*–!"#6." !"#4( $-$1*2 9$, &$#5/'
 !"(+' $'#&5/ 9"$'+/ 45(2/–!$, /%5!/ <"8,' .#,& 3#+/–!"#$$% $%$& '( )/$!"#42
 )$2$"82 !"#4( ). /'.(/ ,$,8 ,8% #(. ,4#&. 9$&–-85, !"%"(/ !"%$#4-"&, #&8
 ).!/, 3#+–!"#$$% )$""/2 "/2"/'-"." "8%-#. $.'-* '( !$5"!$( /&"6." /-$5%/(

150.)$$'#&5/ 3#+/–!"#$$% $-"*, !"$"%2/ !"#&6/'
 !"&"+!  '(  )$%"(/  )$6"8/  !.  6'4-'  /(-  /27  &+  !"2$6&2  /#-2/  !"&,"+
 .)$2"(#  )$#,*  23,000–7  !$5"!$(/  /&"6.,  "$/  !"#4(/  !-5%/  &+"2,  .!",$$*!//
 ,"*–$#4( !$5"!$(/ /&"6./ /#72 ,/'( '$6#/ )$-8+/ 3'/2' &+"$( <87 8"$6 )('
 "*4,"/ .' ,"*/–$#4( ."!($#& )+ "' )'"($( <87 )"78, )/, -$1*2/ !. )$712 #(.
 37  /+,-%  #(.  /%!(2  !$,$#  ".(%  )/"  ,!$5"!$(/  /&"6./  $87%  '+  "/('7  &",+(,
 .!"2"&  !".""'/  "+$0/(  )$#*.  )$$#"1.  )$5"6  "-$%+/(  !$,$#/2  4+2,  //",6  ./!(
 $&$–'+ "-""( !"#4(/" ,,*#/ #",$0' 9/" !$5"!$(/ /&"6./ $#,*' 9/ "+0"/ ,"*/–$#4(
 !$5"!$(/ /&"6./ $&$–'+ "-'"*( +&$2/ $%"'+, ."/+-(/ !$%7"!"7 !$5"!$(/ /&"6./

:37 9$"0

 <8"!$$(  37  !"#,*/  -"*  !.  9-!'  +0"/  ,)$&,"+"  )$!"#$(  $%!"%  ,)$-58  '(  /7"#.
 #(5.'  .$/  +0"2/  9"-$!/  !#42  ."/,  $!"/2  9$$%+  #",$0'(  /#,*"  '(  (&*  &2+2
 '"&6 #582 ". !"*"-' '( ,# #582 ,)$'"&6 )$#"1*2 !"'+, !"#,* '( )$#-2, — #",$0'  
 ".  $-8+/  #(-/  #,&,  !'7("2  /4'*/  ',-'"  )$&2"+  )/  $2  '"2  !+&'  — )$&,"+  '(
 /#"($., ,)$45(2/ #( $&$–'+ +,-$! #(. $"'$6 !%"7!2 !"+02., ,/#,*/ )+ $!-"8+!/
 #",$0'( /#,* — 9"-$!) !"#,*/ -"* !+0/ ".# .!8%7/ '( 45(2" -"* ,/-"*/ !&+" '(

.www.knesset.gov.il/privatelaw/data/17/277.rtf ,2006–""8(!/ ,(/, $!"/2 9$$%+
 $45"(  '7  .(4#&.  9$$%+  :9'/'"  '$+')  Reves v. Ernst & Young, 494 U.S. 56 (1990)  150
 "-'*%  !"+&/  ."!"#4("  $"/$1'  $".#/  9*,2/  $,6'  "2$78/  $'#&5/  9"$'+/  45(2/–!$,
 #(. !"#4( "3#+–#$$%" !#&6/2 6$#*2 #(. 1934 !%(2 -"*/ '( /#&6//2 -'*' 8*$,
 !$4%""'# /%$. "1 !-"'*2( 9""$72 )'". ,)!-5%/ )"$2 )$(&"* /+(! 3"!, )%"+#5 &+"2

.#."!! .' .$/ ,"%!'.( #"#$, 3#"0'
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"YOUR CO-OP has more than $11,000,000 in assets to stand behind 
your investments. The Investment is not Federal insured but it is... Safe... 
Secure... and available when you need it."

 45(2–!$, !%6/' /(-, ($6/' !$5"!$(/ /&"6./ <"8,' /0'.% ,/'. !"*4,/ <#*
 ''"7 $""(, ,"*–$#4( )$%"( )$(%. 1,600–2 #!"$ "-$1*/ /(-,/ !(6/ &+"2, ./$("%2
 !".#"//  '+  /88,!/(  /+$,!  "($6/  ,"*/–$#4(  $-$1*2  .#'"&  9"$'$2  10–2  #!"$  '(
 )$$!%$&2/  3#+/–!"#$$%  $-"*  '+  97"  1934 !%(2  -"*,  !"$"02/  !$2#!  &6%  !"$''7/

."8%-#. '(
 $-"* '( )!#42 $7 "!4'*/ *!5, 9$$02 '(#2 $'#&5/ 9"$'+/ 45(2/–!$, 45"(
 )$-5-"52 )$21$( /+#' ("2$( +"%2' .$/ ,45(2/–!$,& .,$'. ,)$$'#&5/ 3#+/–!"#$$%
 *"-$5 .'' ,"#' "'/%!/ )$$'#&5/ )$-"*/ !-$-*' &+ #(. 9"/ $-"(, +0,' )$'"'+
 '$4/" ,*-"52 !"$/' &$!+( -"(/ !. /,*# /#"0, #$&6/ $.-$#2./ --"*2/ .$#"4'"6#
 ,)$$'#&5/  )$-"*/  )"($$  '+  /%"2./  ,!$.-$#2./  3#+/–!"#$$%  !"(#  '(  /$5!7  '+
 !"$"'$+5 "'$. '+ -"85' /2$(2/ !. !$'#&5/ 45(2/ !7#+2 '+ )6 #,& '( "5"8,"
 9"*,' ($ /'. !"'42 +"0$,, $7 +,"- '(#2 .)$$'#&5/ 3#+/–!"#$$% $-"* "'"*$ !"$-8+
 $,6' &*"$2, 9"7% #,&/ ./'( $'2#"5/ (",'/ !. .'" ,/-8+/ '( !$'7'7/ !".$02/ !.
 9$. 97–'+ ./+-(/ '( #(-/, &$2! .' ,!"#682 9""62, )/, )$(2!(2 #(. ,!"#4(
 .'. ,!"#&6// <$+8, +$5"2/ (any note) "#4( '7" $"4$,/ !. !$'"'$2 /#"0, (#5'

.)$$'#&5/ 3#+/–!"#$$% $-"* '( !$!-$-*/ !$'7!/ +-# '+ "%$,/' ($
 !"7"2%/  !".7#+/  "(,$6  ,9"$'+/  45(2/–!$,,  9"$&'  4#&.  9$&–-85  +$6/(  $%5'
–!"#$$%  $-"*  '(  )!($#5  )"*!,  "''7$$  "!"#4(" "'$.  /%$*,'  )$*%2  !"%"#-+  #!"$
 )$'- )$$"%$(, ,"02$. )$%"(/ !"1"*2/ '( )$#"+#+' 45(2/–$!, ,"# .)$$'#&5/ 3#+/
 9$,' /'$6# !$#*82 /-8+ '( #(-/, "#72%( !"#4( 9$, /%$*,2 #(. /($6 ,)/$%$,
 6/%"/ #(. ,"$!*5(2/ 9"$2&/" 9*,2 ,37 151.!$587 /+-(/ '( #(-/, "#72%( !"#4(
 )$(&"* /+(! '+ /'"+ "%"+#5 &+"2 #(. #4( '7 $7 /*%/–!&"-%2 .0"$ ,$%(/ 1"*2,
 #,&  '(  "!$2.'  ."/  #4(  '7  .'  $7  )#$7/,  ,!.1  )+  .3#+–#$$%  /""/2  "!-5%/  )"$2
 #,"&2  9$.  $7  !-"'*2  9$.  )/$,6'(  )$6$#*  '(  /2$(#  $%(/  1"*2/  /6/  ,"3#+–#$$%"
 .$.#(., !$#*82 /-8+ /""'2/ #4( !26"& ,)$.("% )/( !#!"7/ <#* ,3#+–!"#$$%,
 "$!*5(2  9"$2&" !".#/'  *$'0$  ).  !$%"(.#/  /*%//  !.  3$#5/'  '7"$  !"#4(  -$5%2
 45(2/–!$,  !.  +%7($  ).  ".  ,/2$(#,  )$6$#*/  &*.  9$,'  "'(  !"#4(/  9$,  (6&"2

152.)$6$#*/ !2$(#' (&* #4( 6"8 <$8"/'

 Futura Development Corp. v. Centex Corp., 761 F.2d 33, 40–41 (1st Cir. 1985);  151
 McClure v. First Nat. Bank of Lubbock, Texas, 497 F.2d 490, 492–494 (5th Cir.
 1974); Hunssinger v. Rockford Business Credits, Inc., 745 F.2d 484, 488 (7th Cir.
 1984); Holloway v. Peat, Marwick, Mitchell & Co., 879 F.2d 772, 778–779 (10th Cir.

.1989), cert. pending No. 89–532
.Chemical Bank v. Arthur Andersen & Co., 726 F.2d 930, 939 (2d Cir. 1984)  152
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 9*,2 !. )($$' "#*, /$,2"'"- 1"*2 '( 45(2/–!$," $%$2(/ 1"*2/ ,!.1 !2"+'
 153.)$-&,%/ !"#4(/ '+ "'"*$ )$$'#&5/ 3#+/–!"#$$% $-"* ). +",-' !%2–'+ $""./
 9*,2  )"($$,  !'6"&/  /($6/  !.  /*"&  4#&.  9$$%+,  $'#&5/  9"$'+/  45(2/–!$,  )'".
 3#+/–!"#$$% $-"* "'"*$ )/$'+( "/+-(/ $1"*" !"/1' &+"% $""./ 9*,2 .!"#4( '+ $""./
 /&$*$/ !"#(5./ "1 9$. 3. ,/+-(/ /1"* /""/2 "/('7 #4( $7 4'*/, 97!$$ .)$$'#&5/
 !#&6/,  !"(#"52  +$5"2  "#4("  *%"2/  $#/(  ,"3#+–#$$%"  *%"2/  #&6'  #4(  8$%7/'
 '+  "/+-(/  $1"*"  !"/1'  &+"%  #(.  9*,2  '(  "2"($$  ./+-(//  /1"*  &0'  "3#+–#$$%"

.3#+–!"#$$%7 --"*2/ /%2( )$$8%%$5/ )$#$(72/ !2$(#2 &,7% -'* #!E$F $ "!"#4("
 ."$!"%"#-+ !. :=2.2" "$!*5(2/ 9"$2&/" 9*,2 !. 37$5' #7,2 9"$'+/ 45(2/–!$,
 !&"-%2 !.0' ($ ,"3#+–#$$%" /(+2' "%$/ "#4( '7" $7 )$+,"- !"#&6// $5$+8( 9""$72
 3#+/–!"#$$% $-"* '( !$!-$-*/ !$'7!/( 9""$72 .3#+–#$$% 97. ."/ #4( '7 $7 .0"2
 !$''7 /+$,! !'$+ -$%+/' .'" ,!"+-(// $-"( '( /$0'"6# #"0$' /!$$/ )$$'#&5/
 <$8"/' 9"$8$%, ./#$!8' !%!$%–$!', /%$. .0"2/ !&"-% ,/$$2#/" !$2#!/ $(+2 '7 &6%
 /2$(# 9$7/' $%(/ 1"*2/ '( 45(2/–$!, "'$7(/ ,!"#4( $6"8 9$, '",6/–"-' !"#$/,

154.3#+–!"#$$%, #,"&2 9$. $7 )/$,6' #"#,( !"#4( '(
 $,6' !"58"% !"$*%/ (,6' /2$(2/ !. "20+ '+ '4"% $'#&5/ 9"$'+/ 45(2/–!$,
 ($ ,!$(.# .)$#*. !"#4( 9$,' )/$'+ )$'* 3#+/–!"#$$% $-"*( !"#4( 9$, /%*,//
 +$%2/ ). .#4(/ .0"/ /$$4+,( &"8$/–!-8+, )$#$,8 )$&&0 '( )/$+$%2 !. 9"*,'
 !"+-(/ 9"2$2 )(' ". $-8+ )1$2 *"!$5 )(' 9"/ 8$$6' /$/ #4(/ -$5%2 '( $17#2/
 )$$"7$8/ ,#$2 $1. ,!$587 /."(! <"#6' /%""7 3"!2 !.1 /(+ #4(/ (7"#" ,!"58"%
 9-!' ,!$#*82 /-8+, +$$8' /#42, )!*% #4(/ ). ,!.1 !2"+' .3#+–#$$%, #,"&2(
 !$%7#0 ". !$#*82 /#42 )&-' ". /-8+' )$&&0/ &*. '0. !$%21 )$%2"12 )$#1! !$$+,
 ). -"&,' ($ ,!$%( .3#+–#$$%7 #7"$ .' !-"'*2,( #4(/( )$$"7$8/ ,#$2 $1. ,!#*.
 ./$0'"-58  ".  /+-(/  )('  #4(,  $&$!+  #*82  !#(5.2  #$(72/  '(  /05//  !$%7"!
 )$.(#  45(2–$!,  —  )$+$-(2/  #",$0  '(  !"#$,8/  !"$5$0/  !.  9"*,'  ($  ,!$($'(
 <. ,#",$0/ !"$5$0 '+ 88,!/, 3#+–#$$% #,& '( "!$2.' "%$/ "/('7 #4( $7 +",-'
 )#"6 ). 9"*,' ($ ,<"8,' ./7"5/ /%-82' '$,"2 /-8+/ '( !$'7'7/ !"/2/ *"!$% ).
 '( 9"7$8/ !&$2 !. #7$% 95"., !$*52 #(. $5"'* $#"4'"6# #4(2 '( "2"$- 9"67 ,<8"%

.3#+/–!"#$$% $-"* '( )!'*/ !. #!$$2 ,/+-(//
–$#4( $7 /%-82' '$,"2 4#&. 9$&–-85 '( "$!",$8%' "$!*5(2/ 9"$2&/" 9*,2 )"($$
 /&"6./  $&$–'+  "-5%"/(  !"#4(/  .3#+–!"#$$%  )%$/  !$5"!$(/  /&"6./  /-$5%/(  ,"*/
 ,37 '+ <8"% .)$6$#*/ !2$(#, $"%2/ "/('7 #4(' &*"$2 9"$2&2 )$%/% )%$. !$5"!$(/

 Young & Co. v. Reves, 856 F.2d 52, 56 (8th Cir. 1988); accord, Baurer v. The Planning  153
.Group, Inc., 669 F.2d 770, 777–779 (D.C. Cir. 1981)

 "*4",( !"#4( 97" $%7#0 9"2$2 !-8+ !#682, "%!$%( !"#4( ,#!$/ 9$, ,!''"7 "1 /2$(#  154
 9$. $7 9,"2 97'" ,94- -8+ '( "$87%2 -'* '+ &",+( !'4/, ". )$#"62 !$, '+ /!%7(2,

.152 ("/ '$+' ".# ./+-(/ #$(72, #,"&2
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 .3#+–!"#$$%7 ,"*/–$#4( '( )6""$8 !. !"%(' $&7 )$%*,2–!!/ !+,#. '( )*"7, 9$.
 ,!$''7/ !$-8+/ /!"'$+5' )$587 8$$6' /#42 3"!2 !"#4(/ !. /#72 !$5"!$(/ /&"6./
 $(7"#'  "+0"/(  )$0$#2!/  &*.  .$&$!+  *""#'  /$$5$0  8$8,  '+  97  "(+  !"#4(/  $(7"#"
 /+0"/( !$5"'*/ !$,$#/2 //",6 #.($! "1( 37 ,!$,$#/ #"+$( 9"7&+' /*8"% /$/ !"#4(/
 )1$2, /+-(/ '.7 /-8+' "8*$$!/ )$&&0/ $%( $7 .0"$ .)$$2"-2 9"2$2 !"&8"2 $&$–'+
 ,!"#4(/  '(  /05//  !$%7"!'  +6"%,  ./'$6#  !$%7#0  ".  !$#*82  /-8+'  &"6$%,  ,$-8+
 #",$0'  97"  /$#,*  '7'  /7"#.  921  !5"-!  3(2,  !"#4(/  !.  /+$0/  !$5"!$(/  /&"6./
 !$5"!$(/ /&"6./ /+'-% ",( &+"2, ,"*/–$#4( !. "-$1*/ )$(%. 1,600–2 #!"$ .,*#/
 !"#4(/ )'". ,,"*/–$#4(, ", #"*8' #(5. /$/( -"( )%2". /$/ .' .9"+#$5–!"'&*'
 ,$'#&5/ 9"$'+/ 45(2/–!$, '( )$2&"- 9$&–$-85 $5'" ,#",$0/2 ,*# *'5' "#72%" "+0"/
 '( /05// !$%7"!' /2"& /$/! 9*,%/ #$(72/ '( /05// !$%7"!( /($#&, &"2+' 37, $&

155.,"*–!"#6. ". !"$%2 !26"& ,)$#*. 3#+–!"#$$%
 ,"*/–$#4( !#$72' #,"+ )$&&0/ '( /#$,8/ /$$5$0/ ,45(2/–!$, $5' ,37 '+ <8"%
 /""/2 ."/( 37, 3#+–#$$% '( "!$02! .3#+–!"#$$% )%$/ /'. !"#4( $7 /%-82, !72"!
 ,"*/–$#4( "#."! /-5%// $%5' !$5"!$(/ /&"6./ /.$0"/( )$2"8#5, ./+-(/ #$(72
 #$,8 )&. +$%/' $&7 9/, ($( !"58"% !"&,"+ 45(2/–$!, $%5' ".,"/ .'" ,/+-(/7
 /%-82' '$,"$( 9"7$8 !$*52 )#"6 '+ +$,0/' #(5.–$. ,<"8,' .#"2./ #".$!, -5-5'
 /&"6./ $87% $&$–'+ "*4,"/ .'" "*4", .' !"#4(/ .3#+–!"#$$% )%$. ,"*/–$#4( $7
 #(. $5$'* $#4'"6# #4(2 )$$- )/$,6'( )$#*. )$#$(72' &"6$%, ,"12 /#!$ .!$5"!$(/
 /-$5%/( ,"*/–$#4( ,)/$'+ )$$'#&5/ 3#+/–!"#$$% $-"* '( )!'*/ !. +"%2' $"(+

.3#+–!"#$$% )%$. )/ $7 +,-$$ ). !$'#&5 /$0'"6# '72 "-2*$ !$5"!$(/ /&"6./
 )$$"%$(, "$!*5(2/ 9"$2&/" 9*,2 !26"& 9*,2 :2.' "%!4$(' $".#/ 92 ,)"7$8'
 #(-;/ 97 ). .'. 3#+–#$$% 9%$/ !",$$*!/ !"&"+! $7 /-$-*, +",-' 9!$% ,37 .)$'-
 /-1*( !"$",$$*!/ '( /2$(# (,6$ 45(2/–!$,( /$$5$0 3"!2 ,"1 /*%/ ''"( )$#,&/
 /-8+ !",62/ !"$",$$*!/ ". #0- 921' !"$",$$*!/ 9"67 ,3#+–!"#$$% )%$. )/( )/$,6'
 '(  /#$72  '7'(  /%-82/  !.  9,"27  !,$$*2  /%$.  !.17  /+$,-  .!$%7#0  ".  !$#*82
 "7"!, ''"7 -"*' 15 <$+8 97( ,!#7"2/ /#,*/ &02 <$-(! /""'!$ !",$$*!/ !"&"+!

156.#",$0' /+0// 9%82 !. )6
 /!8$#- )+ ./'"&6 !$.%"+2- !(# /8#- /,( !$%7&+ /$$(#5 '+ "%!%-82 !. )$6&%
 #,+2 157.)$'-( &#.$'$2 1.4–7, )$27!82 /$("%'" /$-58' !(#/ '( /$!","* $7 ##,!/

.76 ("/ '$+' ,).'1( 9$$%+ ;65 ("/ '$+' ,&""*- 9$$%+ ,#!$/ 9$, ,".#  155
 !"$"+2(2 ($ "3#+–#$$%" /(+2' "%$/ !",$$*!// #4(( /+$,-' $7 *"7(' 9$. ,!.1 )+  156
 '( #"($. (-,' !"71 +,"!' -$%+2 #(. ,!"$6"0$$/ !"%+,"!/ -"* *7"%' &*"$2, ,!"58"%
 38—36 ("/' &"20/ 48-4/ )+ ""(/ .3#+–#$$%' /-$12 !+,"%/ /'$+ '(, !$6"0$$ /%+,"!

.'$+'
 6.9.2005 #&.0+ nrg "4-#2,.'- !8$#- '+ /#$-*" 9"8%"#/.–#"*$( !%+" *'( -$'"2(  157

.www.nrg.co.il/online/16/ART/980/479.html
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 /$$%-–$""!  !(#/  /#72  /!8$#-  $%5'  #0-  921  $7  #,!82  ,!(#/  $-58'  )#6%(  -1%'
 )&2+2' +6"%, !-"'*2 /#0"% /8$#-/ #*.' 158.)$'"&6 <87 $2"78, !"*"-'' )$&+"$2/
 '( !",$$*!/ "%$/ "!/ $7 #$/,/ $1"*2/ 45(2/–!$, ./$$%-/–$""! $-$1*2 '( $45(2/
 ", ,"-%/ 3#+, "!, -$1*2/ '( "%"0# $5' !"#"*8 ,"%$$/& ,<87–/""( -58' -""$(/ !(#
 9"(.#/ ,'(, ''7–3#&, )$(7#% /$$%-/–$""! ."'( /6"5!/ 3$#.! !",#' ,"$.%! $5'"
 <"6/ $%(/ ,'(," ,()$&,"+ &+" ". '"&6 -$8+2 !26"&) 17"#2, )!". (7"#/ <"6 $&$–'+
 $%(, .", )$6"/%/ )$$2$%5/ )$#&8// $5' '7/ ,)$#*. )$.71' ". )$&,"+' )!". -'*2
 ,'$6#/ )$%$$%+/ 3'/2, "<87–/""(, /$$(%", #,"&2 ,45(2/–!$, #$/,2 37 ,)$,'(/
 -""$(/ !(#( /#-2, ,"* !+$,! ($6/' !"71 /%-2 ,#2"'7 ,!$587 /$$(%' !75/% #(.

159.9"+#$5–!"'&*' !+'-%" !8#"-
 !$6"0$$/  /%+,"!/  ,#"717  ?3#+–!"#$$%7  /$$%-/–$""!  '(  )&2+2'  #(.,  /2  3.
 !278/, /!*&% 3#+–!"#$$%, #,"&2 $7 /%+4/ '+ 88,!/, "!/ $-$1*2 $&$–'+ /(6"/(
 ,)"-2  '72  160..",'  &$!+'  #(.,  "%!".  "*%$(  )$-"2$%  $',  9!$%  9$&/–-85"  ,)$&&0/
 .3#+–!"#$$%  )%$.  /'.  )$""!  $7  /%-82'  '$,"2  '$+'  ""!"/(  !"%"#-+/  $5–'+  *"!$%
 !&"+! "%$/ /$$%-/–"! $7 /*%/–!&"-%2 .0%" ,"$!*5(2/ 9"$2&/" 9*,2 !. :2.% ).
 /#".7'  #,"&2(  .$/  .0"2/  !&"-%  $1.  ,45(2/–!$,  $&$–'+  +,-%(  $57  ,!",$$*!/
 $7  '7'  #"#,(  !",$$*!/  !"&"+!  9$,'  "%$,  -/,"2  9"$2&  9$.(  )6  97!$$  .3#+–#$$%,
 9*,2  '(  /%(2/–$%*,2  ,97–$5–'+–<.  .)$-58  '(  $.#(.  9"67  ,3#+–!"#$$%  9%$.  9/
 )&-' $&7 "-5%"/ /$$%-/–$""! .3#+–#$$% "%$%5' 9$.( 37 '+ )$+$,02 "$!*5(2/ 9"$2&/"
 !"*5' ,$%(2 "%$/ )/,( !$8%%$5/ /+-(// ,$7#2" ,!"#$72 )"&$- )('" !$%7#0 /-8+
 $(22  $&$!+  #*82  9%7"!  .'  $7  )6  9$$0'  #!"2'  .'  161.)$%7#0/  '(  )!".#–!&"-%2
 !"(# $&$, #.($$ /'. 9"67 /$$%-–$""!, '"5$4/( $".# $7 /2"& ,<"8,' .$(/–$("'!,
 45(2/–$!,( $57 162.3#+–!"#$$% !"(# $&$, .'" ,97#0/ !%6/ '+ !&-5"2/ !$#"4'"6#
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 3#+/–!"#$$% $%$& '( )!'*/" ,#,"&2/ /+-(// )"*!' !"%5' )$+$-(2/ !. &&"+' '"7$
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 !"+-(/ 167."3#+–#$$%" !#&6/' $&+', 9*,27 /8#",, !"#$*8/ !#&6/ !. :2.' #(5.
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 /-$# /#&6/, #,"&2 ,&",7/ '7 )+ ."...:/'. '7 )/$,6' )$2$$-!2( #"2.7 3#+ !"#$$%
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.3#+–!"#$$%, /+-(/
 '7 !. !"##"+2 9%$. #*. '( "-8+, !"+-(/ 9%$.( !"'$,8 !"+-(/( )6 "%#,8/
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