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The English version of this Decision immediately follows.
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Appeals Committee — The Interdisciplinary Center

Before: Dr. Hillel Sommer — Chairman
Prof. Orit Tykocinski
Ms. Danielle Cutler Elmalam

Appeal against the Decision of the Disciplinary Officer
Adyv. Shelly Malka given December 29, 2015

in the Disciplinary File 25/2015

In the matter of Student A

On Behalf of
The Appellant: Adv. Zion Amir

On Behalf of
The Complainant: Adv. Iris Ilotovich Segal

Decision

The Hearing Before the Appeal Committee

1. The Appellant was convicted by the Disciplinary Officer of cheating on an exam, an offense
under clause 2(c) of the Disciplinary Regulations (cheating on an exam, including having
forbidden material).

2. The Appellant was accused of the following. During a closed book exam in an academic course
forbidden material belonging to the Appellant was found in the bathroom stall next to the exam
room. The material included 30 handwritten pages.

3. The Disciplinary Officer imposed the following punishment on the Appellant:

a. Suspension from studies for one semester. (While determining that if the Student was
registered for a year course she is entitled to continue with the course the second semester as
well.)

b. Disqualification of the course.

c. Conditional suspension for one year. The condition shall remain valid until the end of the
2016-2017 school year and shall take effect if the Student shall be convicted of an offense of
academic dishonesty.

The Scope of Intervention of the Appeals Committee

4. As stated in many decisions of the Appeals Committee in the past:

a. As a rule, the Appeals Committee must demonstrate restraint in its intervention in the
Disciplinary Officer's decisions. This mainly stems from the fact that the Disciplinary Officer
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is "in charge of disciplinary matters" (clause 1 of the Disciplinary Regulations) and he has the
communal authority to determine and enforce disciplinary policy at the Interdisciplinary
Center. As the individual "in charge of disciplinary matters" the Disciplinary Officer is
directly exposed to the facts of each case (and in regard to this matter he has the authority to
interrogate the accused students and witnesses at the hearing), to trends and complaints in
regard to the disciplinary field at the Interdisciplinary Center and to requests of enforcing
discipline (for instance from the Student Union). Therefore it is the role of the Disciplinary
Officer to fortify and enforce disciplinary patterns in accordance with the disciplinary policy
of the Interdisciplinary Center, which he believes should be promoted in the framework of
his role. Thus, if it is the goal of the Interdisciplinary Center, as a small scale social, humane
and educational community, to promote certain behavioral values, it is the role of the
Disciplinary Officer to enforce them and we cannot destroy his role as the individual in
charge of discipline by exchanging his discretion with our discretion. This is logically
obvious and apparent from the fact that the Appeals Committee is not the superior
administrator in charge of discipline and from its authority to intervene only in reference to a
small number of decisions of the Disciplinary Officers, i.e. those cases in which the decision
of actual suspension from the Interdisciplinary Center has been determined and then, only if
the student has chosen to appeal.

Nonetheless, there is no doubt that within the quasi-judicial role of the Disciplinary Officer
when deciding with reference to the rights of the student it is his duty to act fairly and justly
(without prejudice, without arbitrariness, while strictly adhering to natural justice, acting
reasonably and in accordance with the authority vested in him). Furthermore, due to the
wider composition of the Appeal Committee and its referring only to the punishment of
actual suspension which is especially severe, the Committee will remain open to discussion
as much as possible while taking into consideration the individual circumstances of the
student appealing and delicately balancing this with the goals and image of the
Interdisciplinary Center, the goal of the disciplinary hearing at the Interdisciplinary Center
and the communal status of the Disciplinary Officer as the authority directly entrusted with
disciplinary matters.

We should also note that based on the rulings embedded not only in Israeli law, rare are the
cases in which the appellate intervenes in factual findings that were fully determined by the
first instance who heard the witnesses. Intervention concerning the credibility of witnesses or
concerning the determination of other facts is done only in exceptional cases

The Hearing before the Appeals Committee

5. The

Appellant appealed the decision and the severity of the punishment.

6. In the Appeal the representative on behalf of the Appellant disagreed with the decision that the
material found in the bathroom belonged to the Appellant. According to the Representative the

App

ellant admitted the material presented to her during the Disciplinary proceedings was hers,

but she did not admit that the material caught in the bathroom was the same material presented to
her during the Disciplinary proceedings. This claim was dealt with by the Disciplinary Officer in

para

graph 30 of his decision and he decided to reject this argument while accepting the testimony



D
x

= TMINNIMAN
nIyIn

n

" ..

of Zahavit Looster Levi, Head of the Exams Department, asserting that the material caught in the
bathroom was the same material brought before the Disciplinary Officer. The representative of
the Appellant, who is one of the major renowned criminal lawyers in Israel, provided arguments
in this context that would be appropriate if we were dealing with criminal proceedings and the
conduct of the Israeli police. However, the Interdisciplinary Center is an Academic Institute, and
the Exams Department successfully administers many exams within a short period and with
numerous logistic complexities and unreasonable requirements of an interrogation unit should not
be imposed on it. Indeed, as a lesson taken from the arguments presented in this case, it is
recommended that the Exams Department take material that is intended to be used as evidence in
disciplinary proceedings and place it in an envelope or a nylon bag, while marking it with an
appropriate letter. However the Disciplinary Officer in this case accepted the Complainant's claim
in this regard and we do not see any reason to intervene in reference to his discretion regarding
the credibility of the witnesses. It should be noted that in order for an alternative version to be
credible, the material of the Appellant had to arrive at the Exams Department independently (and
no support was provided for this possibility, especially since the Exams Department is one of the
most guarded offices on campus) and the material that was found in the restroom had to disappear
for which there is no proof.

7. In this context it is noteworthy that there were statements in the proctor's testimony, as noted by
the Appellant's Representative that could be construed seemingly as placing doubt on the identity
of the pages. Especially with reference to the number of pages. However due to the time that had
elapsed and the repeated declaration of the proctor that he did not remember details a long time
after the event, not much weight can be given to this contradiction. It is important to note that
contrary to the argument presented in the Appeal, the proctor did not determine that the pages
were not the same pages. Also, as demonstrated during the hearing, we can assume that the pages
could be folded without causing any wrinkles to the pages.

8. Another main argument concerns the Disciplinary Officer's assessment of the credibility of the
Appellant and her version of the events. In accordance with many earlier decisions, when material
belonging to the student is found in the restroom next to the exam room (to which the student has
access) during a closed book exam, the burden of proof shifts to the Student to explain these
problematic circumstances, to say the least. In this framework it is obvious that the testimony of
the student has much weight. The Disciplinary Officer bears the responsibility of deciding about
the credibility of the witnesses heard during the hearing and he chose not to believe the testimony
of the Appellant on this point. It should be noted that the Appellant's version, which her
representative emphasizes is consistent, does not provide an explanation that rebuts the above
presumption. The entire time, even when writing the appeal, the Appellant's version of events is
that she does not know how her summaries found their way into the bathroom stall (paragraph 8
of the summaries). Incidentally, the Appellant's Representative dedicated many clauses to prove
that the Appellant's version of events was consistent and argued that the Disciplinary Officer
claimed that the Student's version was not consistent (p. 4 of the Appellant's statements).
However this claim is incorrect: The Disciplinary Officer even specifically noted that the
Appellant's version was consistent (paragraph 38 of his decision). Nonetheless he asserts that her
consistent version is not credible from his standpoint, especially since she did not meet the burden
of explaining how the material which belongs to her was in the bathroom stall next to the
classroom in which she took the exam.
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9. The Appellant and her Representative made the allegation that the Disciplinary Officer was

10.

11.

ensnared by his decision due to the material being found in the bathroom, which created "the
mistaken perception that she was guilty". We cannot accept this description of the properly
reasoned decision of the Disciplinary Officer, which is based on the assessment of the credibility
of the witnesses he heard, including the testimony of the Appellant, and the witness on her behalf,
and on the methodological analysis which he included in his decision, for which we have found
no reason to intervene, as it is mainly based on the assessment of the credibility of the witnesses,
a task that is within the extensive discretion of the tribunal that hears the witnesses, when there
are no special circumstances involved.

As for the appeal on the severity of the punishment: This part of the appeal has two parts. The
first relies on the illness of the Appellant's stepfather for which documents were presented
(though not during the process itself but rather during a request for a review of the case after the
decision was given by the Disciplinary Officer). The Disciplinary Office gave his decision
concerning this request and decided that the punishment imposed on the Student was relatively
moderate and the circumstance presented did not justify a change in the punishment. The decision
given by the Disciplinary Officer is reasonable, and in any case is not unreasonable to the point
that requires the interventional of the Appeals Committee.

Second, the Appeal relies on fact that the Complainant in her summaries recommended lesser
punishment than the one imposed. Nevertheless, as the Complainant stated before us, the
recommendation was only part of her stand and was in addition to her statement that she was
leaving the punishment to the discretion of the Disciplinary Officer. In his decision the
Disciplinary Officer explains that the appropriate punishment for the said offense is actually
much more extreme, which is suspension for one year. However he decided in this case to refrain
from imposing stricter punishment in accordance with the new punishment policy since the
offense was committed before the notification of the change in the punishment policy. When
taking into account the considerations noted by the Disciplinary Officer on the one hand and the
policy of restraint in the Appeals Committee's intervention on the other we have not found cause
to intervene in regards to the punishment imposed in this case.

Decision

12.

Consequently, we are rejecting the appeal both on the conviction and on the severity of the
punishment.

Given Today, August 11, 2016.

Prof. Orit Tykocinski Dr. Hillel Sommer, Chairman Ms. Danielle Cutler Elmalam



