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Appeals Committee — The Interdisciplinary Center

Before: Dr. Hillel Sommer — Chairman
Prof. Orit Tykocinski — Committee Member
Mr. Or Karabaki — Committee Member
The Appellant: Student A
Represented by Ms. Nofar Tourgeman and/or Ms. Nitzan Zigdon and/or Ms.
Ema Berkenfeld
Vs.

The Respondent: The Interdisciplinary Center Herzliya

Appeal Concerning the Decision of the Disciplinary Officer Adv. Shelly Malka
given August 16, 2016 in the Disciplinary File 24/2016

Date of the Session: October 31, 2016

1.

Decision

Before this Committee is an appeal of the decision and punishment that was imposed by the
Disciplinary Officer who convicted the Appellant of cheating on an exam, under clause 2(c) of
the Disciplinary Regulations. As a result of his conviction of committing this offense the
Disciplinary Officer imposed on the Appellant punishment of suspension from studies for one
semester; disqualification of the course; 15 hours of community service; and conditional
punishment of suspension for one year if he commits another offense of cheating on an exam until
the end of the 2016-2017 academic year.

According to the facts detailed in the complaint, when the Appellant was taking his final exam in
an academic course the proctor of the Interdisciplinary Center noticed that on the Appellant's
chair there was a cellular phone between his legs that was in operation and on the display was
handwritten material.

The Hearing Before the Officer

3. The Disciplinary Officer held two hearings in regard to the Appellant. In the first hearing the

Appellant claimed that upon his leaving home in the morning for the exam, he noticed that his
mother was not feeling well and due to his concern for his mother he took his cellular out of his
pocket during the exam in order to check how she was feeling. According to the Appellant, his
grandfather passed away about one month before the exam under tragic circumstances and it
greatly affected his mother and consequently his concern for his mother during this period was
great. During the hearing the Appellant noted in response to the Disciplinary Officer's question
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that the message to his mother was not sent in the end due to the fact that he was called to the
proctor for clarification before he was able to send the message.

The proctor, who noticed the cellular phone that was on the Appellant's seat, stated during his
testimony that he was asked by another proctor to pay attention to the Appellant's behavior during
the exam, in light of the suspicion that arose due to the Appellant's suspicious behavior. So he
stood behind the Appellant without him noticing and saw the cellular phone on the Appellant's
seat while it was in operation and handwritten material was on the screen. In response to the
proctor's request the Appellant gave him the cellular phone. However the proctor did not
document the material that appeared on the device's display and during his testimony before the
Disciplinary Office he was not able to tell him the contents of the material he observed.

The additional proctor who was present during the exam also testified before the Disciplinary
Officer and noted that the behavior of the Appellant during the exam aroused her suspicion, and
thus she asked the other proctor who was with her to monitor the Appellant from close by.

Another testimony was given by the Appellant's mother who testified that she had a difficult
experience as a result of the death of her father and on the morning of the exam she experienced
an exceptionally difficult day and thus her son — the Appellant — wanted to ensure that she was ok
during the exam.

After hearing the testimony during the two hearings the Disciplinary Officer decided to reject the
Appellant's version of events as he did not find it to be credible in his opinion. In his reasoning
the Disciplinary Officer explained that the Appellant's explanations did not seem credible and
reasonable under the circumstances and the Appellant's version concerning his desire to check
how his mother was due to the death of her father one month beforehand was only to rescue him
from the accusations against him. The Disciplinary Officer also noted that the testimony of the
proctors was in his opinion credible and thus he determined that he was choosing their version of
the event over the Appellant's version.

The Disciplinary Officer rejected the Appellant's claim that the proctor lied when he claimed that
he saw handwritten material on the cellular phone screen and he favored the proctor's version in
regard to this matter. The Disciplinary Officer also rejected the claims of the Appellant that
because the proctors did not document the material that was on the phone screen they affected his
ability to provide a proper defense. According to the Disciplinary Officer's decision the mere fact
that the Student had the phone in his possession during the exam is sufficient to convict him of
cheating on an exam and there is no need to prove that there was forbidden material on the phone.

As for the question of punishment, the Appellant's representatives noted to his credit the
volunteering he does for various activities on campus and off campus and asked to avoid
imposing punishment of suspension which will affect these activities. The representative of the
respondent noted that though she sympathizes with the family's loss of their grandfather, she does
not see any connection between his death and the desire to check if the mother was ok precisely
during the exam.

After weighing these considerations, the Disciplinary Officer referred to the safeguarded values
which were harmed by this offense, the circumstances concerning the act, and the policy of
punishment that is customary for such offenses. The Disciplinary Officer referred to a list of
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considerations for severity in this case including: lack of internalization of the severity of the
actions of the Appellant; the attempt to find creative ways that would assist him in avoiding
taking responsibility; his attempts to deceive the proctors during the exam. The Disciplinary
Officer did not think it was appropriate to take into consideration the personal circumstances
presented to him, and based on these considerations he imposed on the Appellant the punishment
as stated in paragraph 1 above.

Arguments for Appeal and the Response of the Respondent

11.

12.

13.

14.

15.

In the hearing before us the representatives of the Appellant presented his arguments in an
organized and detailed manner. They believe that the Disciplinary Officer was mistaken when he
did not give enough weight to the way in which the proctors handled the situation and did not
document the material that appeared on the cellular phone screen that was caught in the
possession of the Appellant during the exam and thus breached their obligation of caution which
they bear and they affected the ability of the Appellant to provide a proper defense. According to
their claims in light of the faults in the proctors' handling of the matter the Disciplinary Officer
should have placed the burden of proof concerning the material on the cellular phone and the
Appellant's intent to use it on the Respondent.

It was also argued that the Disciplinary Officer was mistaken in his decision to reject the
Appellant's version and determined that it was not credible in his opinion.

Furthermore it was argued that selective enforcement was applied in the case of the Appellant,
since significantly more lenient punishment was imposed on students from the International
School who committed similar acts.

As for the question of punishment it was argued that the Disciplinary Officer was mistaken when
he did not weigh in the personal circumstances of the Appellant; and he was mistaken when he
imposed punishment of suspension along with community service, in light of the fact that the
Appeal Committee has determined that these two punishments shall not be imposed together.

The representatives of the Respondent, in contrast, argued that the appeal should be rejected. In
her viewpoint the version of the Appellant is not credible and it was tailored to rescue him from
the accusations against him. In light of the fact that the Appellant did not take responsibility, the
Respondent believed that the punishment imposed on him was appropriate under the
circumstances of the case and the severity of the offense of which he was convicted.

Discussion and Decision

16.

17.

After reviewing the decision of the Disciplinary Officer and the arguments of the appeal and after
hearing the parties, on November 6, 2016 we decided to reject the appeal without reasons, except
the cancellation of the community service, in light of the start of the academic year at the time
and the desire to provide the Appellant clarification concerning his situation for this year. In the
decision it was stated that the reasons for the decision would be given later and below are the
reasons.

As arule, the Appeals Committee must demonstrate restraint in its intervention in the
Disciplinary Officer's decisions. This mainly stems from the fact that the Disciplinary Officer is
"in charge of disciplinary matters" (clause 1 of the Disciplinary Regulations) and he has the
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communal authority to determine and enforce disciplinary policy at the Interdisciplinary Center.
As the individual "in charge of disciplinary matters" the Disciplinary Officer is directly exposed
to the facts of each case (and in regard to this matter he has the authority to interrogate the
accused students and witnesses at the hearing), to trends and complaints in regard to the
disciplinary field at the Interdisciplinary Center and to requests of enforcing discipline (for
instance from the Student Union). Therefore it is the role of the Disciplinary Officer to fortify and
enforce disciplinary patterns in accordance with the disciplinary policy of the Interdisciplinary
Center, which he believes should be promoted in the framework of his role. Thus, if it is the goal
of the Interdisciplinary Center, as a small scale social, humane and educational community, to
promote certain behavioral values, it is the role of the Disciplinary Officer to enforce them and
we cannot destroy his role as the individual in charge of discipline by exchanging his discretion
with our discretion. This is logically obvious and apparent from the fact that the Appeals
Committee is not the superior administrator in charge of discipline.

Nonetheless, there is no doubt that within the quasi-judicial role of the Disciplinary Officer when
deciding with reference to the rights of the student it is his duty to act fairly and justly (without
prejudice, without arbitrariness, while strictly adhering to natural justice, acting reasonably and in
accordance with the authority vested in him). Furthermore, due to the wider composition of the
Appeal Committee and its referring only to the punishment of actual suspension which is
especially severe, the Committee will remain open to discussion as much as possible while taking
into consideration the individual circumstances of the student appealing and delicately balancing
this with the goals and image of the Interdisciplinary Center, the goal of the disciplinary hearing
at the Interdisciplinary Center and the communal status of the Disciplinary Officer as the
authority directly entrusted with disciplinary matters.

And from the general to the specific, we believe that the case before us does not fall within the
cases that justify intervention in the Disciplinary Officer's decision as shall be clarified below.

It is a known rule that the Appeal Committee refrains from intervening in the factual findings and
the findings concerning credibility determined by the Disciplinary Officer except in extraordinary
and exceptional cases in which the Appeal Committee finds that the facts determined by the
Disciplinary Officer are unreasonable and do not suit the evidence (CA 6020/07 Guetta vs. The
State of Israel, paragraph 25 of Justice Arbel's decision, published in (Nevo 30.11.2009);
Mordechai Kremnitzer "Criteria for determining factual findings and the intervention of appeal
instances in the findings relating to credibility of witnesses" Hapraklit 35, 407 (5744)). In general
apparently the factual findings and the legal conclusions made by the Disciplinary Officer as
detailed above are well founded in the evidence and we did not find cause to intervene in the
factual findings and the findings concerning credibility determined by the Disciplinary Officer. In
view of the Disciplinary Officer's decision we are also choosing the proctors version over the
Appellant's version of the incident.

In accordance with the version of the proctors, the Appellant was caught during a closed book
exam with a cellular phone on his seat with handwritten material on the screen. Due to his
conduct the Appellant was accused of infracting clause 2(c) of the Disciplinary Regulations
which states:

Cheating on an exam, including disobeying the regulations governing taking an exam and
conduct during it or assisting another student in such an offense. This includes the possession of
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prohibited material, copying from another student or enabling another student to copy, behavior
contrary to the directives of the proctor, behavior that is insulting to the proctor, or any
communication with another student while taking the exam

Having a phone during an exam — especially when purposefully concealing it — constitutes a
severe breach of the directives concerning conduct during an exam. Any reasonable individual
understands, and definitely a student in academics should realize that concealing a cellular phone
during a closed book exam (even in an open book exam) is an infraction of these instructions.
Obviously this is the case when before each exam, as a routine, the students are requested by the
proctors to turn off their cellular phones and leave them in their satchels in the front of the room.
In this context it should be noted that about one year ago a new policy began at the Center in
which the students are required to sign — before each and every exam begins — a page of
"disciplinary directives for the orderly course of the exam". Clause 6 of the page of directives
states that "cellular phones/smart watches shall be turned off and left in the satchel at the front of
the room. Having a cellular phone/smart watch or its activation during an exam may result, inter
alia, in disqualification of the exam". The Appellant signed this type of page of directives several
minutes before the start of the exam in which he was caught with a cellular phone in his
possession. If indeed, as he stated, he was worried about his mother he could send his mother a
message after the exam; or approach the proctors with a request that they monitor his phone
during the exam if his mother called; or ask to leave for several minutes during the exam to talk
with his mother in the presence of the proctor. The fact that the Appellant did not take these steps
and instead he decided to conceal his cellular phone — provide the elements of cheating on an
exam. In light of this conclusion, we believe that the officer was correct when he convicted the
Appellant of the offense of cheating on an exam — and there is no relevance to the question of
whether the material was on the phone or whether or not he made any use of it.

We accept the Appellant's claim that the proctors are obliged to act — reasonably — in order to
document the disciplinary infraction which they encounter when fulfilling their role, and to make
the efforts in the attempt to keep the evidence that relates to the accused student with regards to
the acts of which he has been accused — as well as other evidence that may assist him. At any rate
in the case before us we did not find that the proctors acted wrongly in this context and regardless
we determined that the question of the material and its nature, which was on the cellular phone
has no relevance.

As for the claim concerning selective enforcement — in order to prove this argument the claimant
must prove that the Interdisciplinary Center applied a policy of outright rejection of complaints
involving the possession of cellular phones during an exam. This was not proven.

As for the question of punishment, as is well known, the Appeal Committee does not intervene in
the severity of the punishment determined by the Disciplinary Officer except in extraordinary
cases in which the punishment has greatly deviated from the level of the punishment customary in
similar cases (see Appeal of the Disciplinary Case 6/2015 dated December 6, 2015, Appeal of
Disciplinary Case 10/2015 dated September 24, 2015, CrA 7659/15 Ronny Zerer Harush vs. The
State of Israel (published in Nevo 20.4.2016).

The Appeal Committee has often stated that the punishment policy in offenses of academic
dishonesty must be severe and express the significant damage caused to the academic integrity of
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the institute, the inequality caused by achieving an unfair advantage over the other students and
the public interest in deterring potential offenders.

In the case before us, seemingly there is no need to expand on the severity of the actions of the
Appellant, who blatantly infracted the directives of conduct during an exam and damaged the
integrity of the exams at the Interdisciplinary Center and after he was caught he refused to take
responsibility for his actions.

We have decided to reject the Appellant's claim that his right to equal punishment was infringed,
in light of the fact that in earlier cases of conviction of similar offenses the convicted students
received more lenient punishment due to various personal circumstances. Indeed the principal of
uniform punishment, stemming from the principle of equality, obligates the disciplinary
authorities at the Interdisciplinary Center to treat every accused student in a completely equal
manner. Nonetheless this equality is true only in cases in which the characteristics of the accused
students and the offenses are identical and not in cases in which there are relevant differences.
Thus, the judgement concerning a student who admits to the offense and takes responsibility for
his actions will not be the same as a judgement of a convicted student after hearing the evidence
and the student does not express any regret for his actions. The decision concerning someone who
is in economic distress and his suspension from studies will result in the loss of a scholarship to
which he is entitled will not be the same as the decision concerning someone who is not in such
distress or who does not receive a scholarship. The decision concerning a student who will lose
his student visa to which he is entitled due to his studies if he is suspended and thus he will be
compelled to leave Israel will not be the same as a student who has Israeli citizenship. All of these
concern circumstances in which the principle of individual punishment requires that the
Disciplinary Officer take into consideration when imposing punishment on a convicted offender,
as a rule and not as an exception (ACrA 3173/09 Muhammed Faragin vs. The State of Israel,
published in Nevo 05.05.2009; Yoram Rabin and Yaniv Vacky Criminal Law 17-20, 2008). The
principle of individual punishment is a fundamental principle in the legal punishment system
applied in Israel (ACrA 3674/04 Abu Salem vs. The State of Israel (published in Nevo, February
12, 2006) and we believe that it is the Disciplinary Officer's obligation to act in accordance with
this principle.

Nonetheless, we accept the claim of the Appellant concerning his obligation to complete
community service along with suspension from studies. Indeed we determined more than once
that, usually, it is not appropriate to impose punishment of community service in addition to
suspension (see for instance Appeal of the Disciplinary Decision 6/2015 dated December 6,
2015). Indeed, in the considerations for punishment and the weighing of the different aspects, the
Disciplinary Officer may decide that under certain circumstances it is appropriate to impose
rehabilitative type punishment on the accused student. In order to realize the rehabilitative goal
through punishment different types of punishment can be used, one of which is community
service. Community service is based on the balance between prevention, deterrence and the
remuneration reflected in the punishment of suspension and the element of rehabilitation and
education. And under special circumstances requiring the convicted suspended Student to perform
community service may be justified. Nonetheless we believe that it is not appropriate to impose
these punishments together in one judgement. We did not find circumstances that justify deviation
from this rule and we are giving instructions to cancel the punishment of community service.
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30. Consequently, we are rejecting the appeal on the conviction and on the severity of the punishment
subject to paragraph 29 above regarding the punishment of community service.

31. In light of paragraph 23 above, this decision shall be presented to the Head of the Exams
Department at the Interdisciplinary Center for her review.

This decision shall be published without details that identify the student.

Given today, January 20, 2017.
e

g

=t /o

Prof. Orit Tykocinski Dr. Hillel Sommer, Chairman Mr. Or Karabaki
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