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Morton White Social Thought in America: The Revolt Formalism (Cambridge, 1949); 2
Robert Hollinger & David Depew Pragmatism: From Progressivism to Postmodernism
New York, 1995); Louis Menand Pragmatism: A Reader (New York, 1997); Morris
Dickstein The Revival of Pragmatism: New Essays on Social Thought, Law and Culture
«(Duke, 1998)
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"It was in the {Pierce ?¥X1 Menand, supra note 10, at p. 201 93X 0°3w wnm 0ow17wd
earliest seventies that a knot of us young men in old Cambridge, calling ourselves, half
ironically, half—defiantly, 'the metaphysical club,' — for agnosticism was then riding its
high horse, and was frowning superbly upon all metaphysics, used to meet, sometimes
«in my study, sometimes in that of William James"

M1T2 7100 NP 0NN Dw Obawn? 1807-N°23 13T 72PN nnX2 v ,Green 13
Ibid, at p. 13102 D*IARN 2N31 *LEWRT OPYAMET BY NP2 7°2ya ,Holmes™?
223: "His favorite target was legal formalism — the belief that legal concepts refer to
something immutable and determinate. His criticism of legal formalism was Wright's
criticism of Spencer's evolutionary philosophy: he thought it treated what were merely
«tools of analysis as though they named actual entities"

Bruce Kuklick The Rise of American Philosophy: Cambridge Massachusetts, 1860— 14
1930 (New Haven, 1977) 48

Menand, $1X7 ,0°277 PPI0°Y 2PV 117V Mwa22 Holmes 5w 719737 1NN 1”157'? 15
Ssupra note 10, at p. 216

Charles 77°77 777 Ow2 0°Wi2n7 NXR 7100 D°2NNWAT 1°272 T1°70 Menand, ibid, at p. 201 16
D21 wam 01w MIYD Ao 12172 ,Pierce

Menand, ibid, at p. 353: "James invented pragmatism — that is, he named his own 17
.philosophical views after a principle Peirce had published twenty years earlier."

William James "Philosophical Conceptions and Practical Results" in Pragmatism, the 18
Works of William James (Boston, 1920) 259

61



Y’DWNN N DPOYI LIVN POLYIIOR DN

"The soul and the meaning of thought... can never be made to direct itself
towards anything but the production of belief... When our thought about an
object has found its rest in belief, then our action on the subject can firmly
and safely begin. Beliefs, in short, are really rules for action; and the whole
function of thinking is but one step in the production of habits of action."
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Encyclopedia of Law and 772 03w 2w mI919R7RIRY PowIaoR 937 75y 12Imw
Society: American and Global Perspectives Pragmatism (forthcoming 2006)

Menand, supra note 10, at pp. 223-225 20

Ibid, at p. 225: "Green thought that all beliefs have this purposive character — that 21
knowledge is not a passive mirroring of the world, but an active means of making the
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world into the kind of world we want it to be — and this was a point he insited on in the
meetings of the metaphysical club. 'He often urged the importance of applying Bain's
.definition of belief as that upon which a man is prepared to act"

SRR 11°0¥77 VW, Cardozo 9w 17127 0°X2 M , Alberstein, supra note 11,atp.5072 22
"Here is the text to be unfolded. All that is to come will be development 777 bawn ¥
.and commentary"

Oliver W. Holmes The Common Law (New Brownswick, 1881) 1-2: "The life of the 23
law has not been logic: it has been experience... the law embodies the story of a nation's
development through many centuries, and it cannot be dealt with as if it contained only
the axioms and corollaries of a book of mathematics. In order to know what it is, we
must know what it has been, and what it tends to become. We must alternately consult
+history and existing theories of legislation”

Alberstein, supra note 11, at pp. 54-64 103 X1, 7YY 5w N0 VIEY 24

Brain E. Butler :03 187 ,02wni 71N 1w 1727 *01019°01 °59 oPvniie P2 Y100 25
"Law's Image of Pragmatism — Another Legal Fiction. Review of Michal Alberstein,
Pragmatism and Law: From Philosophy to Dispute Resolution, and Denis J. Brion,
Pragmatism and Judicial Choice" 1 Contemporary Pragmatism (2004) 151

Oliver W. Holmes "The path of the law" 10 Harv. L. Rev. (1897) 457: "When we study 26
law we are not studying a mystery but a well known profession. We are studying what
we shall want in order to appear before the judge, or to advise people in such a way as
to keep them out of court... The object of our study, then, is prediction, the prediction
.of the incidence of the public force through the instrumentality of the court"
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Gary Peller "Neutral Principles in the Fifties" 21 U. of Mich. J. of L. Reform (1988) 27
561

Jbid, at pp. 818-822 28
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Holmes, supra note 26, at p. 478: "An intellect great enough to win the prize needs 30
other food beside success. The remoter and more general aspects of the law are those
which give it universal interest. It is through them that you not only become a great
master in your calling, but connect your subject with the universe and catch an echo of
.the infinite, a glimpse of its unfathomable process, a hint of the universal law"
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.in American Legal Realism (New York, William W. Fisher, Morton Horowitz & 31
.Thomas A. Reed, eds., 1993) at p. 26.

Oliver W. Holmes "Codes, and the Arrangement of the law" 5 American L. Rev. (1870) 32
.1

Holmes, supra note 26, at p. 474: "Jurisprudence as I look at it, is simply law in its most 33
generalized part. Every effort to reduce a case to a rule is an effort of jurisprudence,
although the name as used in English is confined to the broadest rules and most
.fundamental conceptions"

Oliver W. Holmes "Codes, and The Arrangement of the Law" supra note 32, ibid :1X7 34
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JPatrick J. Kelley "Holmes, Langdell and Formalism" 15 Ratio. Juris. (2002) 26 36
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Morton J. Horwitz The Transformation of American Law 1870-1960: The Crisis of 37
Legal Orthodoxy (Oxford, 1992) 169

Fisher & Uri, supra note 8, at pp. 1-15 38

Butler, supra note 25, :1R7,N°11°R1 NP9MYRD YOWAT YW OPLRIIDT NNO W IR ND 39
atp. 151
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Alberstein, supra note 11, at pp. 74-78 40

Karl N. Llewellyn "A Realistic Jurisprudence — The Next Step" 30 Colom. L. Rev. 41
.(1930) 431

Fisher & Ury, supra note 8, at p. 51: "Realists, whatever their philosophy or politics, 42
should work to depict the institution of law as it of, the law in action, and to do so
TAYR 0D NOMIT CLAWNAT arPROT DY N NP1mWIT 7Ty wigorously and fairly"
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.Conception of Law" The Berkeley Electronic Press (Berkeley, 2005)

Fisher & Ury, supra note 8, at pp. 164-171 43
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Felix S. Cohen "Transcendental Nonsense and the Functional Approach" 35 Colum. L. 46
«Rev. (1935) 809

John H. Schlegel American Legal Realism and Empirical Social Sciences (California, 47
.1995); Holmes, supra note 26, at p. 194

Susan Silbey & Austin Sarat "Dispute Processing" in Law and Legal Scholarship: From 48
Institutional Critique to the Reconstruction of the Juridical Subject" 66 Denv. U. L. Rev.
(1989) 433, 459: "Moreover, some realists argued that the law's rationality and efficacy
were ultimately dependent upon an alliance with science. By using the questions and
methods of science to assess the consequences of legal decisions, realists claimed that
an understanding of what law could do would help in establishing what law should do.
Thus, realism initiated a dialogue between law and social science by staking a claim
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for the importance of phenomenon beyond legal categories and by attacking the self-
.centered arrogance of legal decision makers"

Schlegel, supra note 47, at p.25: "Realism too was an antiformalism that preached, and 49
occasionally delivered evidence of, the importance of an empirical understanding of
workings of the legal system and yet somehow realism always returned to the case law
.analysis"
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Austin Sarat "The 'New Formalism' in Disputing and Dispute Processing" 21(5) Law & 51
99077 23R ,ANANT YD NP 7IYDT ARDY 3,1V Sarat WSociety Rev. (1988) 695
N1Zn% 011372W M7V DX \ira =N D"IP'IH'? 11°192 0°PAN0R 0°21020 2W™°1 D°pPoWi
J1737 °Y T Dw 8°15021 N1PATITINNA SRR TIY PR .O°NIYY DR 1M

Lon Fuller & William Perdue "The Reliance Interest in Contract Damages" 46 Yale L. 52
J. (1936-1937) 52

.Laura Kalman Legal Realism at Yale 19271960 (Los Angeles, 1986) 229 53
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Jor a General View of the American Legal System, ibid, at p. liii

Ibid, ibid: "Hart and Sacks' opus has had a great run as teaching materials. It was the 57
text for a popular perspectives course at the Harvard Law School for more than three
decades, and dozens of other law schools offered similar courses from the materials
during this period. Thousands of law students, including five current Justices of the
United States Supreme Court, studied the materials in the classroom"
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these values through a pervasive optimism about the ability of the state to expand its
citizens' happiness whithout unduly invading their liberties. Yet at the very time when
Hart and Sacks were drafting the materials, these assumptions were being called into
question by a new generation whose attention was focused upon Brown v. Board of
2wn3 WX ,Herbert Whechsler 2w mXn? a0 1 amn %y 0157 7yswi [Education”
1772002 1P°08i7 TA1 ,707°50% DApy” owa ,73°n XX WX VAN '|"?ﬂn'l 7S
Herbert Wechsler "Toward Neutral Principles of Constitutional Law" 73 X7 .Brown
P91 12°n2n 0°IMIND XPNT 12wna Sacks™1 Hart ,79% 713°32 JHarv. L. Rev. (1959) 1
RNk AR ooy ,o1oTn open 17 TP RS DOwYR 1170w AR ,Brown 1>772092
WINRN TOR PP3vi? N212%7 7017 Dw 1w bW 1 70°0N Yw 0PI 0203 TR L5
JOINT 37 DY MD°07 XY ,73 P APPwR X2 NI B ,20BwnT YR Noen? paon
J"Holmes lectures" 1112277 N1PNIPT NIREIII vPw DR NN 1958 NIw32 123 WX
°21 ,0MpPR N TIX? *LEYNA-NTIN HVIIRN T80 NN BV TP RWIY TR AYmMwn
1A% Y247 AWRD T IRXTT 112 JPTORW IR Y D°P9 7 WX NX 3D D3 NI
TIN25 PNInNY HJPO?J'? YOAT RIT 7AW MKR? 02 UIRT YOI LR Py Mz
Hart & Sacks, supra note 55, at p. .07 2Ap *18% 2N X1 ,72° 19¥ XY N1PYyan NX
98

MUNM 77813 72w OMANT DOOPRA D910 uEwni TYIT nyen Sw ania mnnad 59
.Alberstein, supra note 11, at pp. 184-100 187 ,71°275 NYavIPn

Hart & Sacks, supra note 55, at p. 137: "A legal system is a system a coordinated, 60
functioning whole made up of a set of interrelated, interacting parts. The solution
of specific legal problems constantly requires an understanding of the functions and
interrelationships of more than one institutional process and frequently of several.
Problems arising in a court call for a perceptive awareness not only of what courts are
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"These Materials proceed upon the conviction that this is a fallacy — 'the
fallacy of the static pie.' The fact — the entirely objective fact — seems
to be that the pie — that is, the total of actually and potentially available
satisfactions of human wants — is not static but dynamic. How to make the
pie larger, not how to divide the existing pie, is the crux of the long-range
and primarily significant problem."

MIND MIYIARI INIR 927372 1% AN 001 ,AYI3p AR AV 7°85w AN
IR NINENAY NP0%RI 1NR1TRWAT N1ND0? NEMWN ,(win-win solutions) 0¥
*DD ,MPAPRIPIAR 72°WN2 NPRPPIART NPHRAIDT °D1019°02 DWW NPV XM NP
117N2Y X°77 MO ,DIYAI DY AN NIYAY TIYIAY 792 7l 9737 .50y0 vaw
MIwa 731709 DX TONY LAYR"NTIN MND TN L7213 77207 YY N1PNN2T Neyan
XD ORI IRITRENA Sw DPROTRD CHIDT DN AOR NMIPYI 0N DInws
TINM ATARA PRR™ WD PIWT DW WMD DX IR LT 1PV ©.0N1010 N12ayns
NwPR MEp Pom LOWRT M PP PY SVOIN2IXY WIH AWNI ,N°IVIV0 NIPIINT
TN IR/ P PIAR DY MW NPTIRTN AP0 XIM ¢,0072w0 Nwa noins
0772 N°2°010°K N12TYNM LOYRT NIYIAR

for but of what a legislature is for and sometimes also of what an administrative agency
Jis for and of what matters can be best left to private decision"

1bid, at p. 102: "In particular, many people have rejected the whole notion of purpose 61
in social organization. At bottom, they have argued, the social problem is a problem
simply of deciding who gets what. This view starts with the obvious fact that there
is not enough in the world of all the things that people want to go around among the
people who want them. The gist of the social situation is then seen baldly, as no more
than a continuing struggle among conflicting claimants to get what they can. In this
view, the whole apparatus of social order, law included, becomes little more than a
substitute or a mask for force, providing a cover of legitimacy for the decisions that
Jhave to be made among the various contestants"

Ibid, atp. 103 62

Alberstein, supra note 11, at p. 41 ;>2°nw P2 ,35 7797 Loy ot 63

.Thurman Arnold "Professor Hart's Theology" 73 Harv. L. Rev. (1960) 129 64

72



D>21030 1w 1) LOWNI >ONITIN )PPYIN Y’DWNN, N DPOYY LOVN

OPRT LIRA SW 779D 2ID000 AW ()

NRTM 77P°Y1 ,0°31030 2w N3 1PN DR AwATA OPRN BIXT YW vDWAT No’En
"2 WNINwM IMPAPANT 7T 172110 01 71030 MR 2PYR v 172 0°0ITIWoN
a0 DR POERMY 110 SW NLBWNRT M2IN2 T T wAT 0w vawni n7om
03 71 9219 117 ,07aw 00BN DX TR 5901 7wawnn TR v 19100K:
MR’ onawna®1 ADR-7 1°w3a OpXRI DIRAD 13101 Tayn 0% P AX137 °0
MyxnR2 PPN DY ,D0RwnT N2 DR PP DALY Co1TInT MwAn
T77 AN QPR 00 MR NPYD w2 03 DAYV OPRI VIXRA DN 1°N1T0M
P75y 02X 00D OpPR WK 12 PEvY NInthy 7720° wUw 0O 021AINT
DIWNRT NRND YN OIW 77°RTDT 797 OXNTA L0212°% OpPM NN 19IPT
NMIYWIT NI NIYRD LAWRT DX IRV PP 037 CRITRT TR DY T PN
X ,NPHPAIDT TTRIET “.ANR N°0°02 TR BY ,N1257I1 79107 MYR 17,1713
2NN 7702 DWRNNT 0YIPAP 02210307 737V ,I0nbR 12nNn , NRPIIART

™ pawn 593 0°y AR 01K 02172

"Historically, the law begins and has to begin at the grass roots. Currently
and continuously in the continuous current of time the same thing is true.

0°1197 7391 ,Martinelli X177 “*awnn °277” Yw 0°0opYi Yw 0°m0NDRT 0211247 TR 65
DOYHI-N*221 NP9TTET NOYRY TY ARDM vawn-nead Shann nwan 2w uriyw
MY MABY XD Oy 952 10 pY»LI NIRRT MR MPY? 0TI D0ITIVON 1YY
Ryl

,POYI25R IR ,0°91000 W12 MIPRNTT D213 10w 0EYAT-NMND 721D 1192 1170 66
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Carrie Menkel-Meadow "Mothers and Fathers of Invention: The Intellectual Founders 67
of ADR" 16 Ohio St. J. on Disp. Resol. (2000) 1, 25-30: "Though few have made the

mo

argument explicit, much of the current penchant for 'menus," 'multi—door courthouses,'
and 'fitting the forum to the fuss' can find its historical roots in the work of the Legal
Process scholars, Henry Hart and Albert Sacks. These scholars argued for a principle of
Jinstitutional settelement' or institutional competence or specialization..."

Hans Kelsen Pure Theory of Law (Oxford, 1967) 68

Hart & Sacks, supra note 55, at p. 286: "The overwhelming proportion of the things 69
which happen and do not happen in American society pass without any later question.
Many of these acts and omissions are the results of decisions which people make
in the exercise of a private discretion, accorded to them by official recognition of a
private liberty. Still others are in conformity, conscious or unconscious, with officially
formulated arrangements conferring private powers or declaring private duties. The
~remainder are in violation, likewise conscious or unconscious, of such arrangements"

JAbid, atp. 159 70
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For the function of law is the function of settling the problems of people
who are living together in a condition of interdependence... Governmental
action may and constantly does alter the conditions of collaboration among
the people in a society. So doing, it may change the nature of the problems
pressing for solution, solving some, modifying others, and creating still
others. But what the government never can do, whatever techniques or
legislation it employs, is to change the way in which the problems keep
coming to it, emerging at the level of private activity with the gloss of
private adjustments and maladjustments already put upon them."
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Hart & Sacks, supra note 55, atp. 161 72

Ibid, at p. 186: "[T]he materials are designed to invite reflection about... 1. What is the 73
role in fact of private decision in the total direction of American society? 2. What is
its optimum role? What are its characteristic advantages and disadvantages? How can
private ordering be best regulated so as to make the most of its virtues while curbing its
.abuses? What are the principle techniques for doing this?"

919 1192 PO 03w PRB L35 7Y DYY PowaabR 74

Hart & Sacks, supra note 55, at p. 645: "To the extent that the resolution of the 75
dispute depends essentially upon what Professor Fuller calls the principle of order
by reciprocity, as distinguished from the principle of order through common ends
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(including the maintenance of a regime of reciprocity), the method of adjudication
operates to eliminate the best judges of a satisfactory exchange — namely, the parties to
.the exchange themselves — from any effective share in the decision"

1bid, ibid: "In achieving an agreement among disputants, experience seems to show 76
that the most fruitful method, generally speaking, is that of negotiation. Negotiation
is informal and flexible in its procedure whereas the procedure of adjudication is
formal and rigid. Negotiation is far better adapted than adjudication to securing the
pre—condition of a satisfactory agreement — namely, a sympathetic understanding of
1°3% 1NmI-RwM2 Sacks™) Hart Pw On3mn 1°2 AXMWAY .the other party's point of view"
Kent Roach "What's New and Old $1X7 ,jnm1~Xwn® 1ne°a n°177m7 ADR nyian
.about Legal Process?" 47 Univ. Toronto L. J. (1997) 363, 372-373

Jbid, atp. 286 77

Hart & Sacks, supra note 55, at p. 645 78

LADR"2 pOWIT ,°3% P12 ,35 10 Dvb ,powaabr 79

v oY D°LOPLIT NXR 0°X°Dm) amow 0PN IR o> abn OPXRT DINT 72w 791PN2 01 80
Thurman Arnold $1X7 . °NIR*ZA~RPT N°2°RID 70X O°X1771 ONO°ON NX [siiaireian m'?'IP
J"Professor Hart's Theology" 73 Harv. L. Rev. (1960) 1298

Austin Sarat "The 'New Formalism' in Disputing and Dispute Processing" 21(5) Law & 81
.Soc'y Rev. (1988) 695, 701-702
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"Substantive understandings of arrangements about how the members of
an interdependent community are to conduct themselves in relation to each
other and to the community necessarily imply the existence of what may
be called constitutive or procedural understandings or arrangements about
how questions in connection with arrangements of both types are to be
settled. The constitutive arrangements serve to establish and to govern the
operation of regularly working — that is institutionalized — procedures for
the settlement of questions of group concern."

SRPIRRT OTLRANET DRIV LIVAT ']"?;'h'l nwea 7%y ninb o7pP '|"?;'l

1300 NPV X7 ,N°0RANEa 791079702 11°0°377 1722 ,N°T01A7 AWEAW X7 A0
DPY2 NN TN RYDIR 1DIRD AR 0°A3Nn DU DPVAWRR YN i
X7 ,°0awnRI 'l’bn'l;'l nwoa °a% ,onIR AT ol ,N"?JVKPJWD 72°wn noysm
AT AP VW H.0%0awnT MT0NMN 12 71101 02 7TPEN npﬁm 12170 DX

2y% LADR"TT nw1IN2 powit ,ow0bw PR L35 Ty DY, puwnabR ibid, at p. 705 82
Stephen B. Goldberg, Frank X7 ,°712°%1 *©72 1°2 DA11°01 207 0°2°%mn 1°2 173n2a7
E. A. Sander & Nancy H. Rogers Dispute Resolution: Negotiation, Mediation and other
«Processes (New York, 1999)

Jbid, at pp. 34 83

Ibid, at p. 4: "The principle builds upon the basic and inescapable facts of social living 84
which have been stated: namely, the fact that human societies are made up of human
beings striving to satisfy their respective wants under conditions of interdependence,
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and the fact that this common enterprise inevitably generates questions of common
concern which have to be settled, one way or another, if the enterprise is to maintain
itself and to continue to serve the purposes which it exists to serve. To leave decisions
.of these questions to the play of raw force would defeat these purposes"

1bid, at p. 5: "Many of the mysteries about the nature of law and of legal concepts 85
disappear in the light of a clear understanding of the principle of institutional settlement
and of the reasons which entitle it to acceptance. Thus, countless pages of paper and
gallons of printer's ink have been expended in debate about weather law is something
which 'is', like the data of the physical sciences or something which involves elements
.of what 'ought' to be, resting upon moral or other prudential considerations"

1bid, at p. 136: "Law is the process of purposeful pursuit of social ends. The purposes 86
of law are not expressed in the sanctions which it is feasible or expedient to impose.
They are expressed in the primary provisions of general directive arrangements, and in
the more nearly ultimate conditions which those conditions provisions are designed to
Jfoster"

Jbid, atp. 109 87

417D 1902 1T XY 88
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Edward G. White "The Evolution of Reasoned Elaboration: Jurisprudential Criticism 90
NPT 0PWRWR YIXRT P 1w T .and Social Change" 59 Va. L. Rev. (1973) 279, 286
7772 @XM NPITP @R PR DRI, NOIW O NPT 0PIl NN oYY ,NPwRY
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Henry M. Hart "Forword: The Time Chart of the Justices: The Supreme Court 1958 91
Anthony J. Sebok Legal Positivism in :3R7 131 . Term" 73 Harv. L. Rev. (1959) 84
American Jurisprudence (Cambridge, 1998) 125: "Hart was assuming, of course, that
legal reasoning is a bit like shooting at a target: The more people and more attempts there
are, the greater the likelihood of hitting the 'right' answer. Hart based this assumption
on the phenomenon he called the 'maturing of collective thought'": 'Ideas which will
stand the test of time as instruments for the solution of hard problems do not come...
with dependability to any single individual even in much longer periods of study and
reflection. Such ideas have ordinarily to be hammered out by a process of collective
deliberation of individuals, gifted or otherwise, who recognize that the wisdom of all,
3R By nMpPaR it is successfully pooled, will usually transcend the wisdom of any"
Arnold, supra note 80 :1X7 ,OWTJOJWP]? YT 9272 17 DPRVAR

SR PR PO T R 92

Peller, supra note 54, at p. 595: "'Reasoned elaboration' referred to a sense of craft 93
within which the judiciary could elaborate principles and policies contained within
precedent and legislation to reach a reasoned, if not analytically determined, result
judiciary had jurisdiction to decide the issue so long as the legislature had not already
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in particular cases. In general, if an issue was capable of a reasoned resolution, the
judiciary had jurisdiction to decide the issue so long as the legislature had not already
spoken. On the other hand, if an issue was not capable of 'reasoned elaboration' that is,
if it involved mere 'preference’ or 'sheer guesswork’, then it was beyond the competence
.of the judiciary and therefore outside the functional jurisdiction of the courts"

Hart & Sacks, supra note 55, at p. 63: "Law's rationality is informed by an organic 94
«relationship among legal rules, social policies, and ethical principles"

Ibid, at p. 92: " A judge interpreting a statute must first identify the purpose of the statute, 95
what policy or principles it embodies, and then should reason toward the interpretation
.most consistent with that policy or principle"

Describing the "flip" in their thinking about — Sebok, supra note 91, at p. 17 :1X7 96
discretion: "They argued that law is a good thing precisely because (not in spite of) the
fact that it is a mechanism for harnessing discretion: Discretion is a vehicle of good far
more than evil; it is the only means by which the intelligence and good will of society
.can be brought to bear directly upon the solution of hitherto unsolved problems"
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Henry Hart "Speech to the first year class 1948: How to go about the job of studying 99
law" Harvard special collection (Boston, 1948) 10-22: "Law is a part of the grand body
of knowledge which deals with every aspect of man in society. Law, in other words, is
a social science. But what distinguishes law from the other social sciences? For me a
good short answer is that law is applied social science. Or, in a happier phrase of Dean
Pound's, it is a social engineering. Both those answers are inexact, but no more so any
«short answer must be"

NRT,PURIIDA DY PY WP B “NUTomT 1IwRR” NYUaw nehayni SY 100
Sebok, supra note 91, at p.133 121 ;Alberstein, supra note 11, at p. 118

DRwaT oy Tn° ,NIRCXNDY VAVRA 1°2 WAND VR 5w 1o 17°PaN Sw AYPn IX° N5 101
«770WN) NPVIPIRT 773N VEW PI2 1R NI ,TPVIPINTI 22

919 1192 PO 3w PR32 ,35 1Y WY, pownabR 102

Hart & Sacks, supra note 55, at p. 187: "In carrying out his work as law—maker, :1X7103
the lawyer is at once the architect and the builder of human relaionships. He draws on
his legal learning for knowledge of the legal tools and materials he can use and their
.capacity to bear loads and withstand stressends"

191 “1°ay% 01MB0 NERNTTa ,ADR"2 PO 0w bW pna 35 Avn Db pownabr 104
D700 11°72

Robert H. Mnookin, Scott R. Peppet & Andrew S. Tulumello Beyond Winning: 105
Negotiating to Create Value in Deals and Disputes (Boston, 2000) 1; Susan Daicoff
"The Role of Therapeutic Jurisprudence within the Comprehensive Law Movement" in
David B. Wexler, Bruce J. Winick & Dennis Stolle Practicing Therapeutic Jurisprudence
«(Los Angeles, 2000) 1
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AT 30 nyT-Pw
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919 193 PO %W P92 ,35 YR 2D, TPowabR X1 106

Alberstein, supra note 11, at pp. 136-137: "The public—private knot of that time, :1X7107
that goes together with the location of negotiation and mediation at the exclusive private
level, conveys a bottom layer of natural interactions where both the most private and the
most public questions are settled in institutions that are not adjudicative. Adjudication
occupies the place of reason which navigates and handles these parallel orderings,
without intruding to their respective realms or to the 'substance' of their determinations.
The belief that there is a way to 'describe' the basic forces in society in this natural way,
and that there is a way to maintain the balance between them by using adjudication and
its 'reason,' reinforces and at the same time establishes a very central role for 'the reason
.of law' as the ultimate engineering force of society""

Alberstein, ibid 108

D°9RIVPPVI’R 2792 (notorious) TXAW? YT 71 19RN JWechsler, supra note 58 1187109
omw 70 0% MIMIPY” ORI 1IRY 7I¥Y2 Brown 1°77P0D 731 KX X177 ,0°°2°071178
el 4en '|"?1'h'l nbyan nya w2 0IRN

81



Y’DWNN N DPOYI LIVN POLYIIONR DN

119999 SNNPWN DIXVDIVNNID PVOWNN PHAN SINKY NTA ) DI
LY DN )

995 PINNY N7 .1

oy I PR DR DOIMY TINwn DUwRnT NUw S m1mann ovwntnnmn
NMRRY DIV NANDR 0T MW OIRT NPT ORPIIRRT YN NNMYnT
LY 073772 vawRR PRI NOYENA TN LAYRT TTY2 NP v N7 Sw
MW ,0°PIYRY T907°N22 DPLITIVO PW N°ID0n IR 1Ry NIXYAN Dwwn NAw
NT3072 .90 0PPINN° 07YIRCN 0°3110% "0BwRT TN P PR MW 025772
03 113, NP2 VPP T TPINTT ,NPTOM TS MY 0°3101 19K 0°°90N
Y2157 TEMT 191N N2XY NN DMIPA2 NPINMYT 77202 Tundn DInnT vawn NNl
JTIAMT DR Ja0R1 P70 0751 5Y 1An ,A100 19X PIwa 27y nn vawn S 70°en
T1IND2 1321y 19TMY 7Py 1110021 wIAR AP1oNa 1 TwoAD OXNA2 ,P0Y LawnS
,0°0°INT NAPD TI3%12 0°3T Y IDm T3 1212 0°31020 2WU2 R N3
NR™NMI NPT NPRTPRIT 70°ANT DX 172 NXL2R WOwR TP DY vawnT-NINY
“NNY PRTPRT 213702 MIYDIND YW DWW MY 1910 0pYIPT DR 30
MPonnm vawA? o2 NIPXIDNT MITAIA NITAYA MPPIAnT MP100RT N11PPD°X0™T

D110 Nl *a-hY o3

DIV TH) ANIPN ©29 PO2IN0IRN YO PPNIAT 09 .2

TPRPINRT NP0DWHT 72WNHT 0212 WAANMAT 219717 0712 N0 P10 18R 19113
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William N. Eskridge Jr. & Gary Peller "The New Public Law Movement: Moderation 110
.as a Postmodern Cultural Form" 89 Mich. L. Rev. (1990) 707
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P17 ,11°0°12) P22 IR MNP 1Ay MPYNTD 701 NYnATD NN 1yna
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172 w3Dn Bw 7%IN RIT ROXR ,RIMIM WX KXAI R PR 197091 ,Pp27 %02 21078 100
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Jbid 111

Michael S. Moore "The Interpretive Turn in Modern Theory: A Turn for the Worse?" 41 112
Stan. L. Rev. (1989) 871

Ronald Dworkin "How Law is Like Literature," in A Matter of Principle (Boston, 1985) 113
.1

Ronald Dworkin Law's Empire (Boston, 1986) 225: "Law as integrity denies that 114
statements of law are either the background-looking factual reports of conventionalism
or the forward—looking instrumental programs of legal pragmatism. It insists that legal
claims are interpretive judgments and therefore combine backward-and forward-
looking elements; they interpret contemporary legal practice seen as an unfolding
political narrative. So law as integrity rejects as unhelpful the ancient question whether
judges find or invent law; we understand legal reasoning, it suggests, only by seeing the
.sense in which they do both and neither"
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Owen M. Fiss "Objectivity and Interpretation" 34 Stan. L. Rev. (1982) 739 116

Jbid, ibid 117

\ADR"% MT31072 powi ,°y°277 PR32 ,35 Tyn v 1oownabr 118

.Owen M. Fiss "Against Settlement" 93 Yale L.J. (1984) 1073 119

Alberstain, supra note 11, at p. 492: "In approaching this problem, we cannot turn 120
the clock back to 1868 when the Amendment was adopted. We must consider pubic
education in the light of its full development and its present place in American life
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throughout the Nation. Only in this way can it be determined if segregation in public
vowHI-N*2 ,5¥192 .schools deprives these plaintiffs of the equal protection of the law"
LINY R TI2170 NIVPIT TA POD ]D'T?lﬂ yNIMT NM2PNA I ORPPINRT '(1’517"[
"We conclude that in the field of public education the 1495 '2¥2 ,Brown 1>°1¥2 ,7¥21p2
doctrine of 'separate but equal' has no place. Separate educational facilities are inherently
unequal. Therefore, we hold that the plaintiffs and others similarly situated for whom
the actions have been brought are, by reason of the segregation complained of, deprived
.of the equal protection of the law guaranteed by the Fourteenth Amendment"

Morton J. Horwitz The Warren Court and the Pursuit of Justice (New York, :2wn® 187 121
.1998)

Gerald N. Rosenberg The Hollow Hope: Can Courts Bring about Social :9wn> ,181122
+Change? (Chicago, 1991)
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Hart & Sacks, supra note 55, at p. 120: "...Duncan Kennedy argued that this theory :1X7 126
"In an essay :121 ‘Ay2 ,BW K1 Unger-? WX .of adjudication is incoherent..."
submitted to Sacks after taking his legal process course, Roberto Unger questioned
the materials' insistence that law is best understood through a method similar to that
deployed by the social sciences. Instead, He argued, law is more closely relatsd to the
«arts and humanities"

.Ducan Kennedy Utopian Rationalism in American Legal Thought (Cambridge, 1970) 127

Robert Gordon "Law and Ideaology" in Lloyd's Introduction to Jurisprudence 03 1X7 128
«(London, Charlie Hampstead ed., 1994) 950-959
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Roberto M. Unger Passion: An Essay on Personality (New York, 1984); Roberto M. 131
Unger The Critical Legal Studies Movement (Cambridge, 1986); Roberto M. Unger
What Should Legal Analysis Become? (New York, 1996); Roberto M. Unger Politics:
The Central Text (New York, 1997); Roberto M. Unger Democracy Realized: The
Progressive Alternative (New York, 1998)
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Duncan Kennedy "Form and Substance in Private Law Adjudication" 89 Harv. L. Rev. 133
(1976) 1685

.Duncan Kennedy "A Semiotics of Legal Argument" 42 Syracuse L. Rev. (1991) 75 134

Peter Goodrich "Duncan Kennedy as I 1131 ,Alberstein, supra note 11, at pp. 91-99 1187135
Imagine Him: The Man, the Work, His Scholarship, and the Polity" 22 Cardozo L. Rev.
{(2001) 971
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Erenst Weinrib "Enduring passion" 94 Yale L. J. (1985) 1825; Bernard Yack "Toward 136
a Free Marketplace of Social Institutions: Roberto Unger's 'Super-Liberal' Theory of
.Emancipation" 101 Harv. L. Rev. (1988) 1961

Alberstein, supra note 11, at pp. 226248 11X 137

Roberto M. Unger & Cornel West The Future of American Progressivism (Boston, 138
.1998) 10

Richard $1X7 ,120 Q3107 Q271 D110 PRAYY TIRNDT 7190701 vOwR 07 DAY 139
Posner Economic Analysis of the Law (Oxford, 1998); Richard Posner "The Economic
Approach to Law" 53 Tex. L. Rev. (1975) 757, Richard Posner The Economic Structure
of the Law (New York, Francesco Parisi ed., 2001); Nicholas Mercuro & Steven G.
Medema Economics and the Law: From Posner to Post-modernisim (New Jersey,
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Richard Posner The Problems of Jurisprudence (Cambridge, 1990) 28: "The brand :1X7 140
of pragmatism that I like emphasizes the scientific virtues (open—minded, no—nonsense
inquiry), elevates the process of inquiry over the results of inquiry, prefers ferment
to stasis, dislikes distinctions that make no practical difference — in other words,
dislikes 'metaphysics' — is doubtful of finding 'objective truth' in any area of inquiry, is
uninterested in creating an adequate philosophical foundation for its thought and action,
likes experimentation, likes to kick sacred cows, and — within the bounds of prudence
— prefers shaping the future to maintaining continuity with the path. Si I am speaking
with an attitude rather than a dogma; an attitude whose 'common denominator' is a
'future oriented instrumentalism that tries to deploy thought as a weapon to enable more
effective action.' Most of this book is concerned with attacking the dogmas and letting
Jpragmatism emerge as the natural alternative"

Richard Posner Overcoming Law (Cambridge, 1995) 2-3 141

Posner, supra note 140, at p. 26 142

W3 P90 ,3 PR 270 1R 143

Richard A. Posner The Problematics of Moral and Legal Theory (Cambridge, 1999) 144
210-212

1bid, at pp. 206-207: "The hope for law to become a genuine profession, in the 145
sense in which the developments in other occupations are teaching us to understand
professionalism, lies in what I like to call, with deliberate provocation, 'overcoming
law' or, alternatively, the 'suppression thesis'. The thesis is that what we understand as
the law is merely a transitional phase in the evolution of social control. Holmes hinted
«at this at his essay 'The path of the Law""
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William M. Landes & Richard A. Posner "Adjudication as a Private Good" 8 J. :1X7 146
[Legal Stud. (1978) 235
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Roscoe Pound "The Causes of Popular Dissatisfaction with the Administration of 1R
Justice" 35 F.R.D. (1906) 241; Leo A. Levin & Russell R. Wheeler National Conference
on the Causes of Popular Dissatisfaction with the Administration of Jjustice, The Pound
5w 2171 Mn*3? .Conference: Perspectives on Justice in the Future (Saint Paul, 1976) 1
.35 1y Sowh , Pownabx 87 0wy bRk abw wpm ADRTI nyan bw anvhy

JFrank E. A. Sander "Varieties of Dispute Processing" 70 F.R.D. (1976) 79, 111 148

X7, Appropriate Dispute Resolution=? Alternative Dispute Resolution=? 72y ¥ 149
Carrie Menkel-Meadow "Access to Justice: The Social Responsibility of Lawyers:
When Litigation is Not the Only Way: Consensus Building and Mediation As Public
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Wayne D. :03 X7 ;Interest Lawyering" 10 Wash. U. J. of L. & Policy (2002) 37, 42-43
.Brazil "Court ADR 25 Years After Pound: Have We Found a Better Way?" 18 Ohio St
J. on Disp. Resol. (2002) 93; Dorothy J. Della Noce "Mediation Theory and Policy: The
Legacy of The Pound Conference" 17 Ohio St. J. on Disp. Resol. (2002) 545
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Bertrand Mayer The (83 X7 ;Goldberg, Sander, Rogers & Cole supra note 82, at p. 3
Dynamics of Conflict Resolution: A Practioner's Guide (New York, 2000) 189

.5 P21 9y 11 151

Robert H. Mnookin & Lewis Kornhauser "Bargaining in the Shadow of the Law: The 152
Case of Divorce" 88 Yale L. J.(1979) 950: "We see the primary function of contemporary
divorce law not as imposing order from above, but rather as providing a framework
within which divorcing couples can themselves determine their post dissolution rights
and responsibilities. This process by which parties to a marriage are empowered to
«create their own legally enforceable commitments is a form of "private ordering"

Albert M. Sacks "Legal Education and the Changing Role of Lawyers in Dispute 153
Resolution" 34 J. Legal. Educ. (1984) 237
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Roy J. Lewicki, Bruce Barry, David M. Saunders & John :IX7 .(integrative bargaining)
W. Minton Negotiation: Readings, Exercises and Cases (McGraw-Hill, 2003) 113—
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Sander "Dispute Resolution Within and Outside the Courts — An Overview of the US
Experience" (unpublished manuscript, 1994) 2: " An important by—product of the recent
interest in alternative dispute resolution has been to refocus our attention on negotiation
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Sarat, supra note 81 at p. 705: "Dispute Resolution takes this development one step 231
further by elaborating the legal process paradigm to explain the full range of informal
dispute resolution techniques and by shifting attention from a comparison to adjudication,
legislation and administration, to a comparison of adjudication with negotiation and
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mediation. Here its contemporary formalism displays vestiges of nineteenth century
formalism. Like nineteenth-century legal formalism and like the position of Hart and
Sacks, Dispute Resolution's new formalism begins by embracing a kind of moinalism
.and conceptualism"
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